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For  some  obscure  reason  the  authorized  reporters  appear 
to  have  been  particularly  careless  towards  the  middle  of  the 
nineteenth  century  in  attending  to  Chancery  appeals.  We 
find  some  of  these  reported  only  in  serial  or  competing 
reports  (pp.  208,  224,  240  of  this  volume),  and  others 
barely  mentioned  without  a  report  (pp.  69,  98,  and  else- 
where). The  profession  must  have  been  long-sufifering  in 
those  days.  It  is  rather  amusing  to  find  Mr.  W.  M.  James, 
afterwards,  as  Vice-Chancellor  and  Lord  Justice,  one  of  our 
most  eminent  equity  judges,  in  the  character  of  a  successful 
defendant  in  a  suit  for  specific  performance :  Lucas  v.  JameSj 
p.  147.  The  Free  Church  controversy  in  Scotland,  which 
now  bulks  large  in  the  reports  of  the  House  of  Lords,  had 
incidental  effects  in  England  at  a  much  earlier  stage : 
Att.-Gen.  v.  Murdoch^  p.  172. 

In  Jones  v.  Broadhurstj  p.  351,  the  question  whether  and 
how  far  payment  received  from  a  stranger  is  satisfaction  of 
a  debt  is  discussed  with  much  learning.  It  cannot  be  said 
to  be  perfectly  settled  in  England. 

There  are  several  important  cases  on  negligence  and  allied 
topics.  Barnes  v.  Wardy  p.  375,  is  a  leading  decision  on  the 
duty  of  occupiers  adjacent  to  high  roads  not  to  make  their 
land  a  trap  for  persons  lawfully  passing  on  the  road.  In 
Riffb^  V.  Hewitt  and  Greenland  v.  Chaplin  (pp.  652,  655,  659) 
we  have,  it  is  believed,  the  first  clear  statement  of  the  rule 
as  to  consequential  damage  which  is  now  generally  accepted, 
namely  "  that  a  person  is  expected  to  anticipate  and  guard 
against  all  reasonable  consequences,  but  that  he  is  not,  by 
tl\e   law  of    England,    expected   to    anticipate    and    guard 
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against  that  which  no  reasonable  man  would  expect  to 
occur."  The  doctrine  of  "common  employment" — perhaps  ^ 
better  called  "  the  fellow-servant  rule"  by  American  lawyers 
— was  considered  in  Hutchinson  v.  York^  Newcdstle  and 
Berwick  Ry.  Co.^  p.  697,  and  definitely  put  on  the  only 
plausible  ground,  that  of  an  implied  agreement  by  the  servant 
to  take  all  ordinary  risks  of  the  employment,  including 
negligence  of  his  fellow-servants.  But  the  soundness  of  the 
argument  lias  not  appeared  so  obvious  to  the  present  genera- 
tion as  it  did  to  the  Court  of  Exchequer,  and  to  American 
Courts  of  high  authority,  half  a  century  ago. 

In  Millward  v.  Littlewood^  pp.  871,  874,  following  Wild  v. 
Harris^  78  E.  R.  899,  Parke,  B.  expressed  the  true  ground 
of  the  decision,  which  is  obscurely  indicated,  if  at  all,  in 
the  earlier  judgment  of  the  Court  of  Common  Pleas.     "  The 
promise  by  the  defendant  to  m^rry  the  plaintiff  implies,  on 
his  part,   that  he  is    then    cajpable    of    marrying,   and " — 
being    in    fact    already    married,    without    the    plaintiff's 
knowledge — "he   has  broken  that  promise  at  the  time  of 
making   it."     We  have  already  found  occasion  to  note  that 
when  there  was  not  a   point  of  pleading  involved.  Baron 
Parke  was  as  broad-minded  and  sensible  a  judge  as  could 
be  desired. 

Wiles  v.  Woodward^  p.  764,  is  an  interesting  example  of    | 
conversion  by  estoppel. 

A  learned  friend  writes  to  suggest  that  Forster  v.  Iloggart^    I 
81  E.  E.  528,  should  have  been  accompanied  by  a  reference   \ 
to  ss.  19—21  of  the  Conveyancing  Act,  1881.     We  hardly    . 
think  our  readers  need  to  be  told  that  mortgagees  now  have   I 
a  statutory  power  of  sale,  or  that  its  terms  and  incidents  are   i 
not  necessarily  the  same  as  those  of  any  express  power  whicli  , 
may  have  come  before  the  Court  in  an  earlier  case.      Our 
learned  coiTCspondent  adds    that  Forste^'  v.  Hoygart  seems  I 
now  to  have  but  a  limited  application.     As  regards  England, 
we  agree ;  but  we  have  to  consider  other  jurisdictions    as 
well,  and  we  do  not  think  it  would  have  been  safe  to  treat 
the  case  as  wholly  devoid  of  practical  utility. 
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Our  correspondent  further  points  out  that  the  difference 
between  questions  of  conveyance  and  questions  of  title,  as  to 
which  Lord  Campbell  put  an  interlocutory  q\iestion  (81  R.  R. 
at  p,  536),  had  already  been  explained  by  Lord  Langdalu  m 
Sidebotham  v.  iSarrington,  52  R.  R.  212  (3  lieav.  524). 
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[Affirmed  on  appeal  as  reported  in  1  D.  M.  &  G.  28.]  v 
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PETRE  V.  BUNCOMBE  (1). 

(7  Hare,  24—28 ;  S.  0.  17  L.  J.  Ch.  370 ;  12  Jur.  24.) 

To  a  bill  by  the  oovenantee  for  specific  performanoe  of  a  covenant  entered 
into  by  a  tenant  in  tail  in  remainder,  to  disentail  the  estate  after  the  decease 
of  the  tenant  for  life,  judgment-creditors  of  the  tenant  in  tail,  whose  debts 
bad  been  made  charges  on  his  estate,  under  the  Judgments  Act,  1838  (1  & 
2  Vict.  c.  llOj,  were  not  necessary  parties. 

The  bill  stated,  that,  by  an  indenture  of  the  8rd  of  February, 
1828,  the  plaintifiF  became  a  surety  for  the  payment  of  an  annuity 
gr&nted  by  the  defendant  to  one  Downes ;  and  that,  by  an  indenture 
dated  the  28th  of  February,  1828,  duly  registered  at  Wakefield, 
made  between  the  defendant  and  the  plaintiff, — reciting  the  will  of 
Henry  Buncombe,  dated  in  1799,  whereby  he  devised  his  estates  at 
Barton  Leonard  and  elsewhere  in  the  county  of  York,  to  his  nephew 
Thomas  Duncombe,  for  life,  with  remainder  to  trustees  to  preserve 
contingent  ^remainders,  remainder  to  the  use  of  the  first  son  of  the 
body  of  the  said  Thomas  Duncombe,  with  divers  remainders  over : 
reciting,  also,  that  the  testator  died  in  April,  1818 ;  and  that  the 
defendant  was  the  first  son  of  Thomas  Duncombe, — the  defendant, 

(1)  Banku  T.  iSma^;  (1887)  36  Ch.  D.  716,  56  L.  J.  Ch.  832,  57  L.  T.  292). 
&.B. — VOL.  liXZXn.  1 
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Pbtbe  in  order  to  indemnify  the  plaintiff  against  bis  liabilities  under  the 
DuNooMBB.  ^^^^  of  the  8rd  of  February,  1823,  granted  and  demised  the  said 
estates  unto  the  plaintiff,  his  executors,  administrators,  and  assigns, 
for  the  term  of  500  years,  to  commence  and  be  computed  from  the 
decease  of  Thomas  Duncombe,  without  impeachment  of  waste,  upon 
trust,  by  selling,  mortgaging,  or  otherwise  disposing  of  the  premises, 
or  by  means  of  the  rents  and  profits  thereof,  to  indemnify  the 
plaintiff,  his  heirs,  &c.  from  all  costs  and  damages  by  reason  of  the 
plaintiff  having  become  surety  for  the  payment  of  the  annuity  :  and 
the  defendant  thereby,  for  himself,  his  heirs,  executors,  and  adminis- 
trators, covenanted,  promised,  and  agreed  with  the  plaintiff,  his 
heirs,  executors,  administrators  and  assigns  respectively,  that  the 
defendant  would,  at  his  costs  and  charges,  as  soon  as  conveniently 
might  be  after  the  decease  of  Thomas  Duncombe,  suffer  and 
execute  such  common  recovery  or  recoveries,  or  other  assurances  in 
the  law,  as  by  the  plaintiff,  his  heirs,  executors,  &c.,  should  be 
reasonably  required  for  more  effectually  conveying  and  assuring 
the  said  estates  to  the  plaintiff,  his  executors,  &c.,  for  the  said 
term. 

The  bill  stated,  that,  the  defendant  having  made  default  in  pay- 
ment of  the  annuity,  the  plaintiff  had  been  required  to  pay  various 
sums  in  respect  of  the  same ;  and  that  Thomas  Duncombe  died  on 
the  7th  of  December,  1847,  whereupon  the  defendant  became  tenant 
in  tail  male  in  possession  of  the  said  estates. 
[  ^26  ]  The  bill  prayed  that  the  defendant  might,  in  performance  *of  his 

said  covenant,  be  decreed,  at  his  own  expense,  to  execute  forthwith, 
and  afterwards  duly  enrol  and  perfect  such  a  disposition,  under  the 
provisions  of  the  Statute  for  the  Abolition  of  Fines  and  Becoveries, 
as  would  be  effectual  for  the  purpose  of  barring  and  defeating  his 
estate  in  tail  male  of  and  in  the  said  estates,  and  all  remainders, 
reversions,  estates,  rights,  titles,  interests,  and  powers,  to  take 
effect  after  the  determination  or  in  defeasance  of  such  estate  in  tail 
male,  and  for  effectually  conveying  and  assuring  the  same  estates 
to  the  uses  of  the  plaintiff,  for  the  residue  of  the  said  term  of  500 
years,  upon  the  trusts  of  the  said  indenture. 

The  defendant  by  his  answer  said,  that,  both  previously  and 
subsequently  to  the  date  and  execution  of  the  deed  of  February, 
1828,  he  (the  defendant)  had  executed  for  valuable  consideration 
several  other  deeds  which  he  was  advised  might  contain  covenants 
on  his  part  to  execute  a  disentailing  deed  of  the  said  estates  in 
favour  of  the  parties  to  such  deeds.    The  defendant  also  stated, 


VOL.  Lxxiii.]  1848.     CH.     7  HARE,  26—28.  3 

that  varioas  judgments  were  recovered  against  him,  which  had  been       Pbtrb 
and  were  duly  registered  in  the  West  Biding,  and  with  the  Senior    duncombb. 
Master  of  the  Court  of  Common  Pleas  at  Westminster,  and  were 
still  unpaid  and  unsatisfied ;  and  the  defendant  was  advised,  that 
he  could  not  execute  a  disentailing  deed  without  materially  affecting 
the  rights  of  the  said  several  incumbrancers.    The  defendant  also 
stated,  that  other  parties,  therein  named,  had  filed  a  bill  in  this 
Court  against  him,  praying  that  he  might  be  decreed  to  execute  a 
proper  disentailing  deed,  in  pursuance  of  a  covenant  contained  in 
a  certain  deed  of  May,  1829.     The  defendant  submitted,  that  all 
or  some  of  such  incumbrancers  were  necessary  parties  to  the  suit. 
The  cause  was  set  down  upon  the  objection  for  want  of  parties.  [  27  ] 

Mr.  Wood  and  Mr,  Southgate,  for  the  defendant,  argued,  that, 
under  the  stat.  1  &  2  Vict.  c.  110,  s.  18,  the  judgment-creditors  of 
the  defendant  had  acquired  specific  charges  upon  the  estates  in 
question ;  and  that  the  legal  estate  ought  not  to  be  transferred  to 
the  plaintifif  or  any  other  party  by  a  decree  of  the  Court  in  their 
absence.  The  cases  of  Roe  d.  Croiv  v.  Baldwere  (i),  and  Martin  v. 
Strachan  (2),  were  referred  to  with  reference  to  the  operation  of  a  fine 
or  recovery,  and  the  possibility  that  other  conflicting  incumbrances 
might  thereby  be  introduced. 

Mr.  RoU  and  Mr.  Mesiiter^  for  the  plaintiff: 

The  parties  to  the  contract  are  the  only  necessary  parties  to  a 
suit  for  specific  performance:  Wood  v.  White  {z),  Nelthorpe  v. 
Holg€tte(4).  The  disentailing  of  the  estate  will  not  prejudice  the 
judgment-creditors ;  but,  on  the  contrary,  will  be  a  step  for  their 
benefit :  v.  Walford  (5). 

Thb  Yioe-Chancbllob  : 

The  effect  of  the  objection  is,  that  the  absent  parties,  whether 
they  claim  under  Mr.   Duncombe,   or   by  force  of  *the  Act   of       [  *28  ] 
Parliament,  are  mere  incumbrancers  upon  the  estate. 

Now  this  is  a  bill  for  specific  performance ;  and  nothing  can  be 
more  clear  as  a  general  rule,  than  that,  in  such  a  suit,  no  persons 
are  necessary  parties,  except  the  parties  to  the  contract. 

If,  as  it  was  suggested,  any  of  the  incumbrancers  referred  to  have 
priority  over  the  plaintiff,  the  decree  for  specific  performance  of  the 

(1)  2  B.  E.  560  (5  T.  R.  104).         (4)  66  E.  E.  46  (1  Coll.  203). 

(2)  2  B.  B.  552,  n.  (5  T.  E.  107,  n.).    (5)  28  E.  E.  129  (4  Euss.  372). 
(S)  48  B.  B.  152  (4  My.  &  Cr.  460). 
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dukoombb. 


covenant  in  this  suit  will  not  afifect  them.  Incumbrancers  so 
circumstanced  are  never  made  parties  to  a  suit  for  specific  per- 
formance. If  it  be  doubtful  whether  the  incumbrancers  have 
priority  over  the'  plaintiff  I  cannot  compel  him  to  make  them 
parties,  though  he  might  perhaps  have  elected  to  make  them  so. 
Their  absence  may,  by  possibility,  embarrass  the  plaintiff  at  the 
hearing  of  the  cause.  But  I  cannot  in  this  stage  of  the  cause 
decide  that  the  plaintiff  shall  not  enforce  the  contract  against  the 
defendant  only — wholly,  if  he  can  do  so, — partially,  if  the  defendant 
shall  have  put  it  out  of  his  own  power,  or  it  shall  otherwise  have 
become  impossible  for  the  plaintiff  to  get  complete  relief  against 
the  defendant. 

The  objection  goes  to  the  plaintiff's  right  to  relief,  and  not  to  the 
question  of  parties. 


1849. 

AjrrU  19,20, 

21. 

WlOBAM, 

v.-c. 

[29] 


FU88ELL  V.   ELWIN, 

(7  Hare,  29—33.) 

If  a  suit  be  instituted  against  defendants  jointly  and  seyerally  liable,  the 
plaintiff  cannot,  after  the  cause  stands  for  hearing,  dismiss  his  bill,  or  waive 
the  relief,  as  to  some  or  one  of  the  defendants,  and  prosecute  the  cause 
against  the  others  only,  and,  therefore,  where  one  of  the  defendants 
became  bankrupt  during  the  progress  of  the  cause :  at  the  hearing,  the 
assignees  in  the  bankruptcy  were  held  to  be  necessary  parties. 

If,  at  the  hearing  of  the  cause,  it  be  stated  and  admitted,  that  a  defendant 
on  the  record  has  become  bankrupt  since  the  institution  of  the  suit,  the 
plaintiff  is  not  (in  ordinary  cases)  at  liberty  to  disregard  the  bankruptcy, 
and  take  a  decree  against  the  defendant,  as  if  no  bankruptcy  had  occurred  ; 
but  the  cause  will  be  ordered  to  stand  over,  that  the  assignees  may  be  made 
parties 

Costs  of  the  day  are  not  given,  where  a  cause  is  ordered  to  stand  over  at 
the  hearing,  owing  to  an  abatement  or  imperfection  of  the  suit,  which 
happened  after  the  cause  was  at  issue. 

The  bill  was  filed  against  four  trustees  of  an  ascertained  and 
appropriated  residue,  by  the  cestui  que  trust,  to  recover  the  fund 
which  three  of  the  trustees  had  permitted  to  be  misapplied  and  lost 
by  the  default  of  the  fourth.  The  trustee  by  whose  acts  the  loss 
arose  died  after  the  institution  of  the  suit,  and  his  representatives 
were  brought  before  the  Court.  Afterwards,  one  of  the  surviving 
trustees  became  bankrupt.  In  this  state  of  things  the  suit  was 
brought  to  a  hearing. 


The  Solicitor-Oeneral  and  Mr,  Batten,  for  the  plaintiffs, 
proposed  to  take  the  decree  against  the  two  surviving  trustees, 
and  the  representatives  of  the  deceased  trustee,  omitting  the  trustee 
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who  had  become  bankrupt.     They  suggested,  that  the  plaintiff  was      Kdssell 
entitled,  under  the  32nd  Order  of  August,  1841,  to  sue  one  or  more      elwik. 
of  the  trustees  at  his  discretion :  Perry  v.  Knott  (1),  the  authority 
of  which  is  not  affected,  as  to  this  point,  by  the  case  of  Lenaghan 
V.  Smith  (2). 

Mr.  Wood  and  Mr.  Gordon,  for  the  defendants,  submitted,  that 
the  assignees  of  the  bankrupt  trustee  were  necessary  parties  to  the 
suit.  *  *  Every  defendant  was  entitled  to  know,  at  the  outset  [  so  ] 
of  the  suit,  whether  he  was  to  be  jointly  or  severally  charged.  It 
was  not  an  answer  to  this  argument  to  say,  that  if  the  plaintiff 
obtamed  a  decree  against  all,  he  might  proceed  to  execution  against 
any :  the  defence  was  framed  with  reference  to  the  question  of  what 
decree  the  Court  ought  to  make,  and  not  to  the  question  how  the 
plaintiff  might  think  proper  to  deal  with  it  when  made.  The 
defendant  might  also  be  materially  prejudiced,  with  respect  to  his 
remedy  over,  or  to  contribution,  by  the  circumstance  of  other  persons 
liable  not  being  parties  to  the  suit. 

The  Solicitor 'QeneraX^  in  reply.    ♦    ♦    ♦ 

The  Vice-chancellor  :  [  si  ] 

I  assume,  for  the  purpose  of  my  present  decision  on  the  question 
of  parties,  that  this  case  is  one  in  which  the  plaintiffs  are  not  under 
the  necessity  of  proceeding  by  an  administration  suit ;  that  the 
executors  have  committed  a  breach  of  trust  for  which  they  are 
jointly  and  severally  liable ;  and  that  the  82nd  Order  of  August, 
1841,  had,  in  that  state  of  circumstances,  given  the  cestuis  que  trust 
who  have  been  injured  by  the  breach  of  trust,  an  option  to  proceed, 
either  against  all  the  trustees,  or  against  some  or  one  of  them. 
The  plaintiffs  ^having,  as  I  assume,  that  option,  have  exercised  it  ^  *^^  ^ 
by  filing  a  bill  against  all.  If  at  the  hearing  in  such  a  case  the 
plamtiffs  had  desired  arbitrarily  to  dismiss  their  bill  as  against 
some  or  one  of  the  defendants,  and  to  have  a  decree  made  against 
the  others,  such  an  application  would  have  been  refused.  The 
Court  would  have  said,  that  if  the  plaintiffs  had  originally  elected 
to  file  their  bill  against  some  or  one  only,  those  against  whom  the 
Mil  was  filed  might  have  proved  such  a  case  as  would  have  shown 
that  they  ought  not  to  be  so  dealt  with.  It  would  not  be  difficult 
to  suggest  many  cases  admitting  of  such  a  defence. 

(1)  59  B.  B.  502  (5  Beav.  203).  (2)  78  B.  B.  94  (2  Ph.  301). 
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FnSBBLL 

Elwik. 


In  the  principal  case  the  suit  came  before  the  Court  for  hearing, 
and,  for  anything  that  appeared  upon  the  proceedings,  there  was 
no  reason  why  a  decree  against  all  the  defendants  should  hot  be 
made.  It  was  said,  however,  by  counsel,  and  admitted  on  all  sides, 
that  one  of  the  parties  had  become  bankrupt.  That  being  the  case, 
the  common  course  was,  to  let  the  case  stand  over  for  the  purpose 
of  bringing  the  assignees  before  the  Court  by  supplemental  bill. 
The  plaintiff,  however,  resisted  the  adoption .  of  this  course,  and 
insisted,  that,  inasmuch  as  the  bill  might  have  been  filed  originally 
against  some  only  of  the  defendants,  he  was  certainly  entitled  to  a 
decree  against  the  persons  named  as  defendants  other  than  the 
bankrupt ;  or  if  not,  that  he  was  at  liberty  to  disregard,  and  to 
require  the  Court  to  disregard,  the  fact  of  the  bankruptcy,  and 
take  a  decree  against  all  the  defendants  on  the  record,  as  if  the 
bankruptcy  had  not  taken  place.  I  think  that  neither  of  those 
courses  is  open  to  the  plaintiff;  but  that  the  cause  must  be  dealt 
with  in  the  usual  way,  by  directing  it  to  stand  over,  giving  the 
plaintiffs  liberty  to  make  the  assignees  of  the  bankrupt  parties  by 
supplemental  bill. 


[  33  ]  Mr.  Wood,  for  the  defendants,   asked  for  the  costs  of  the 

day.    But 

The  Yigb-Ghancbllob  said,  it  was  not  the  practice  in  such  a 
case  to  give  costs. 


1848. 
Jvly  7,  8. 

WiGBAH, 
V.-O. 

[38] 


[*39] 


WILLETTS  V.  WILLETTS. 

(7  Hare,  38—41 ;  S.  C.  17  L.  J.  Ch.  457;  12  Jur.  670.) 

Where  a  testator,  after  giving  legacies  to  his  daughtera  for  their  respective 
lives,  with  remainder  to  their  respective  issue,  and  in  default  of  issue,  the 
share  of  the  daughter  so  dying  to  the  survivors,  directed,  that  in  case  any 
or  either  of  his  daughters  should  happen  to  die  before  such  legacy  or 
bequest  should  have  become  vested  in  her,  leaving  issue,  then  such  legacy 
or  bequest  should  descend  to,  or  become  the  property  of,  such  issue :  it  was 
held,  that  the  word  **  survivor''  must  be  taken  in  its  strict  sense;  but  that, 
under  the  clause  of  substitution,  a  survivor's  share  of  a  legacy  to  a  daughter 
who  died  without  leaving  issue  (such  survivor's  share  being  necessaiily 
contingent  upon  survivorship)  passed  to  the  children  of  a  daughter  of  the 
testator  who  died  in  his  lifetime,  leaving  issue  that  survived  him. 

The  will  of  J.  Willetts  contained,  with  other  legacies,  a  bequest 
of  800{.  to  trustees,  upon  trust,  to  invest  and  pay  the  interest  unto 
and  amongst  his  daughters,  Alice,  Mary,  Sarah,  and  Martha, 
equally,  share  and  share  ^alike,  during  the  term  of  their  respective 


TOL.  Lxxxii.]        1848.     CH.     7  HARE,  89—40.  7 

lives,  their  respective  receipts  alone,  notwithstanding  coverture,  to     Willxtts 

be  the  only  suflScient  discharge  for  the  same ;  and  in  case  of  the    willibttil 

decease  of  any  or  either  of  them  leaving  issae  of  her  or  their  body 

or  bodies  lawfully  begotten,  the  testator  gave  and  bequeathed  one 

fourth  part  of  the  said  principal  sum  of  8001.  to  be  equally  divided 

amongst  such  issue,  and  if  but  one,  to  such  one  only;    and  in 

defaalt  of  issue,  then  the  part  or  share  of  her  or  them  so  dying,  he 

gave  and  bequeathed  unto  the  survivors  of  them,  share  and  share 

alike,  and  if  but  one,  to  such  one  only.    After  some  other  beqaests 

in  the  same  will  came  the  following  clause :  "  And  I  hereby  will 

and  direct,  that,  in  case  any  or  either  of  my  children  to  whom  or 

to  whose  benefit  any  legacy  or  bequest  is  hereinbefore  given,  shall 

happen  to  depart  this  life  before  such  legacy  or  bequest  shall  have 

become  vested  in  him,  her,  or  them,  leaving  lawful  issue  of  his, 

her,  or  their  body  or  bodies  lawfully  begotten,  then  such  legacy  or 

bequest  shall  descend  to  and  become  the  property  of  such  issue,  if 

more  than  one,  to  be  equally  divided  between  them,  share  and 

share  alike  ;  and  if  but  one,  then  the  whole  to  such  one  only." 

Sarah,  one  of  the  four  daughters  of  the  testator,  died  in  his 
lifetime  leaving  children,  and  the  other  three  daughters  survived 
him.  The  sum  applicable  to  the  payment  of  the  legacy  was 
divided  into  four  parts,  and  carried  over  to  the  separate  accounts 
of  the  respective  families.  Mary,  another  daughter,  then  died, 
without  having  had  any  issue. 

The  question  was,  to  whom  the  fourth  share,  which  stood  to  the 
account  of  ''  Mary  and  her  children,  if  any,"  now  belonged. 

Mr.  De  Oex,  for  the  children  of  Sarah,  claimed  one-third  of  [  ^^  ] 
the  share  of  Mary,  arguing,  first,  that  '* survivors"  should  be 
read  "others":  Wilmot  v.  Wilmot{l),  Aiton  v.  Brooks (2),  Doe  v. 
Wainewright  (3),  Cursham  v.  Newland  (4) ;  and,  secondly,  that  the 
last  clause,  which  substituted  the  children  of  a  legatee  for  the 
parent,  where  the  parent  should  die  before  the  legacy  became 
vested,  amounted  to  a  gift  of  Sarah's  share  of  Mary's  legacy  to 
the  children  of  Sarah,  in  the  events  which  had  happened :  Bouverie 
V.  Baurerie  (6). 

Mr.  Craig,  for  Martha  and  her  children  ;  and 

(1)  6  £.  R.  196  (8  Yes.  10).  (4)  2  Beav.  145,  149;  see  50  R.  R. 

C^)  40  E.  R.  110  (7  Sim.  204,  208).        133. 

«}  2  R.  R.  634  (5  T.  R.  427).  (5)  78  R.  R.  Ill  (2  Ph.  349). 
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WiLLBTTB  Mr.  Metcalfe,  for  Alice  and  her  children,  contended,  that  the 

wiLLKTTs  wo^d  **  survivors  "  must  be  taken  in  its  strict  and  natural  sense  : 
Milsom  V.  Awdii/{1),  Davidson  v.  Dallas  {2),  Crowder  v.  Stone  (s), 
Taylor  v.  Beverley  (4),  Leeming  v.  Skerratt  (5).  The  clause  referred 
to  was  intended  by  the  testator  to  apply  to  a  legatee,  who,  by 
surviving  him,  acquired  the  capacity  of  taking  a  vested  interest 
in  the  legacy,  and  cannot  properly  be  construed  as  giving  to 
children,  by  substitution,  what  the  parent  was  not  capable  of 
taking  at  any  time  after  the  will  came  into  operation. 

The  Vicb-Chancbllor  : 

I  retain  the  opinion  which  I  have  expressed  in  other  cases  (6), 
[•^1  ]  as  to. the  construction  of  the  word  "survivors,"  *and  the  circum- 
stances in  which  the  Court  has  read  that  word  as  "others."  I 
think  that  the  strict  sense  of  the  word  must  prevail,  unless  there 
is  anything  in  the  context  of  the  instrument  which  requires  a 
different  sense.  There  is,  however,  in  this  will  a  subsequent 
clause,  disposing  of  the  legacy  in  the  event  of  either  of  the 
children  dying  before  it  became  vested,  the  terms  of  which  appear 
to  me  sufficient  to  carry  this  fund  to  the  children  of  the  testator's 
daughter  Sarah.  The  interest  given  to  Sarah  was  contingent  upon 
certain  events.  If  Sarah  died  before  her  sisters,  no  interest  in 
their  shares  could  vest  in  her.  That  event,  in  fact,  happened. 
Sarah  was  living  at  the  date  of  the  will ;  she  had  children,  and  died 
in  the  lifetime  of  the  testator.  The  clause  which  I  have  referred 
to  then  came  into  operation.  The  interest  which  would  have 
become  vested  in  the  mother  if  she  had  survived  is  given  to  the 
children.  I  think  there  are  authorities  for  adopting  this  con- 
struction of  the  will:  Willing  v.  Baine{7),  Walker  v.  Main(s), 
Humberstone  v.  Stanton  (9).  Although  it  is  probable  that  the  event 
which  has  happened  was  not  contemplated  by  the  testator,  yet  it  is 
within  the  strict  language  of  the  bequest. 

(1)  5  B.  K.  102  (5  Yes.  465).  (6)  See    Leeming    v.    Skerratt,    62 

(2)  9  K.  E.  350,  352  (14  Ves.  676,  E.  E.  1  (2  Hare,  14). 
578).  (7)  3  P.  Wms.  113. 

(3)  27  E.  E.  68  (3  Euss.  217).  (8)  20  E.  E.  202  (1  J,  &  W.  1). 

(4)  66  E.  E.  22  (1  CoU.  C.  0.  113).  (9)  12  E.  E.  243  (1  V.  &  B.  385). 

(5)  62  E.  E.  1  (2  Hare,  14). 
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SHEFFIELD  v.  VON  DONOP.  1848. 

(7  Hare,  42—49;  S.  C.  17  L.  Ch.  481 ;  12  Jur,  672.)  JulyJ7^22. 

Two  funds  were  settled  for  the  benefit  of  a  husband  and  wife  for  their      ^i?  n^"' 
reepectiye  lives,  with  remainder  to  their  children,  as  to  one  fund,  as  the  .  **  ' 

parents  should  appoint,  and  as  to  the  other  fund,  in  equal  shares.  The .  '-  ^ 
husband  and  wife  resided  abroad,  and  received  the  dividends  through 
Coutts  A  Co.,  and,  previously  to  the  marriage  of  one  of  their  sons,  they 
signed  a  document,  expressing,  that  they  thereby  disposed  of  a  certain  sum 
**  standing  in  the  English  Bank  of  Coutts  &  Co.'*  in  fevour  of  such  son  and 
lus  wife,  and  the  children  of  the  intended  marriage :  Held,  that  the  settled 
funds  were  sufficiently  referred  to  by  the  instrument  of  disposition  ;  that  it 
did  not  refer  exclusively  to  the  fund  subject  to  the  power  of  appointment ; 
that  the  son  was  entitled  to  his  share  of  the  other  fund,  and  to  have  the 
sum  mentioned  in  the  instrument  of  disposition  made  up  out  of  the  fund 
subject  to  the  appointment. 

An  original  power  of  appointment  is  not  destroyed  or  exhausted  by  a 
revocable  appointment.  Where  that  revocable  appointment  has  been 
subsequently  revoked  the  original  power  may  revive. 

By  a  settlement  made  in  February,  1805,  on  the  marriage  of 
George  Wilhelm,  Baron  Yon  (i)  Donop,  and  Charlotte  Augusta,  his 
wife,  5,0002.  Consols,  the  property  of  the  wife,  was  vested  in  trustees, 
upon  trust  for  the  husband  for  his  life,  and,  after  his  decease,  upon 
trust  for  the  wife  for  her  life ;  and  after  the  decease  of  the  survivor 
of  them,  (the  husband  and  wife),  upon  trust  for  all  or  such  one  or 
more,  exclusively  of  the  other  or  others  of  the  children  or  child  of 
the  said  marriage,  or  the  issue  of  such  children  or  child  born  in 
the  lifetime  of  the  said  husband  and  wife,  or  of  the  survivor 
of  them,  in  such  parts,  shares,  and  proportions,  at  such  time  or 
times,  and  in  such  manner  and  form,  as  the  husband  and  wife, 
or  the  survivor  of  them,  from  time  to  time,  or  at  any  time  or  times, 
by  a  deed  or  deeds,  writing  or  writings,  with  or  without  power  of 
revocation,  sealed  and  delivered  and  attested  by  two  witnesses,  or 
by  his  or  her  last  will  and  testament,  attested  by  the  like  number 
of  witnesses,  should  direct,  limit,  and  appoint ;  and  in  default  of 
such  appointment,  or  in  case  of  an  incomplete  appointment,  the 
said  trust  monies,  or  the  unappointed  parts  thereof,  should  be  in 
trust  for  all  and  every  the  children  or  child  of  the  said  marriage, 
who,  being  sons,  should  attain  twenty-one,  or  die  under  that  age 
leaving  issue ;  or,  being  daughters,  should  attain  that  age  or  be 
inarried,  to  be  equally  divided  among  them :  and  it  was  thereby 
declared,  that  no  child  taking  any  part  or  share  *of  the  said  trust  [  *^^  ] 
monies  under  or  by  virtue  of  any  direction  or  appointment  to  be 

(1)  [Sic:  the  prefix  ought  not,  of  course,    to  have  been  printed  with  a 
capital— F,  P.] 
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shbffibld    made  by  the  husband  and  wife,  or  the  survivor  of  them,  should 
Yon  Donop.   h^tve  or  be  entitled  to  any  further  or  other  share  of  the  unappointed 
part  of  the  said  trust  monies,  without  bringing  such  his  or  her 
appointed  part  or  share  into  hotchpot. 

There  was  issue  of  the  marriage,  six  sons  and  one  daughter. 
One  son  and  the  daughter  died  under  twenty-one,  and  unmarried. 

By  a  deed-poll,  dated  in  July,  1830,  Baron  and  Baroness  Von 
Donop  appointed  the  trust  fund  amongst  their  sons  equally, 
reserving  a  power  of  revocation.  By  a  deed,  dated  in  November, 
1834,  Baron  and  Baroness  Yon  Donop  revoked  the  appointment  of 
1830,  and  appointed  2,4652.  88.  Id.,  part  of  the  said  trust  funds, 
subject  to  their  life  interests,  to  Wilhelm,  their  eldest  son, 
absolutely ;  and  that  2,5311.  16^.  5d,,  the  residue,  should,  upon 
determination  of  their  life  interests,  be  in  trust  for  the  then  five 
younger  sons  of  the  Baron  and  Baroness  Yon  Donop  in  equal 
shares.  A  power  of  revocation  of  these  appointments  was  also 
thereby  reserved  to  the  Baron  and  Baroness  Yon  Donop. 

By  an  indenture,  dated  the  15th  of  June,  1820,  sums  of 
1,2952.  188.  8d.  Consols,  and  8002.  Beduced  Annuities  were  settled 
upon  trust  for  Baroness  Yon  Donop  for  her  life,  and  after  her 
decease,  upon  trust  for  all  her  children,  in  equal  shares  as  tenants 
in  common,  the  shares  of  the  sons  to  vest  at  twenty-one,  and 
those  of  the  daughters  at  twenty-one  or  marriage,  with  benefit  of 
survivorship  between  such  children,  as  to  the  original  and  accruing 
shares,  in  case  of  any  of  them  dying  before  such  periods  of  vesting. 
Of  these  sums  the  plaintiff  Grant  was  the  surviving  trustee. 
[  44  ]  The  trustees  of  the  three  sums  of  stock  empowered  Messrs. 

Ooutts  &  Go.  to  receive  the  dividends,  and  place  them  to  the 
account  of  Baroness  Yon  Donop,  and  they  were  for  many  years 
received  and  disposed  of  by  them  according  to  her  directions. 
In  contemplation  of  the  marriage  of  their  second  son,  August 
Werner  Frederick,  Baron  and  Baroness  Yon  Donop  executed  an 
instrument  in  the  German  language,  unattested,  of  which  the 
following  is  a  translation:  ''We,  the  undersigned  at  the  foot 
hereof,  dispose  hereby  in  favour  of  our  son  August  Werner 
Frederick  Von  Donop,  lieutenant  in  the  service  of  the  Prince  of 
Lippe,  that  he  shall  receive  from  the  survivor  of  us  a  capital 
property  of  7,000  dollars  (i)  Prussian  currency,  which  stands  in 
the  English  Bank  of  the  late  —  Goutts,  Esq.,  &  Go.  in  London. 
Further,  that,  until  our  death  he  shall  receive  from  us  a  yearly 
(1)  Stated  by  the  report  to  be  equal  to  1,000^. 
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allowance  of  800  dollars,  say  800  dollars  in  Prussian  currency.    Shbffikld 
We  hereby  farther  give  him  liberty  and  power  to  dispose,  even    von  Dokop. 
during  our  lifetime,  of  the  above  mentioned  7,000  dollars  currency 
for  the  benefit   of    his  intended  wife,   Miss  Augusta  Elizabeth 
Charlotte  Lorenz ;  and  in  case  of  children  of  the  future  marriage, 
then  in  their  favour.    Detmold,  the  28rd  August,  1889." 

Prior  to  the  marriage  of  their  fifth  son  Leopold  Robert  Sheffield, 
Baron  and  Baroness  Yon  Donop  signed  and  gave  to  him  a  writing, 
unattested,  of  which  the  following  is  a  translation :  ''  We,  the 
undersigned,  grant  to  our  fifth  son,  Leopold  Robert  Yon  Donop, 
lieutenant  in  the  28th  Royal  regiment  of  infantry,  full  permission 
to  contract  matrimony  with  Miss  Mathilde  Lorenz,  daughter  of 
the  late  Captain  Lorenz,  of  Detmold.  We,  however,  promise  to 
pay,  and  to  cause  to  be  delivered  well  and  truly,  in  ready  money 
every  year,  to  our  son  aforesaid,  *in  order  to  his  further  advance-  [  •^s  ] 
ment,  the  annual  sum  of  150  dollars  for  his  maintenance,  and  also 
a  like  sum  for  his  wife — that  is  to  say,  800  dollars  in  all  for  both 
parties.  With  regard  to  the  pecuniary  circumstances  of  our  son 
Leopold,  after  our  decease,  they  are  the  same  as  those  which  have 
been  stipulated  in  reference  to  our  son  August  on  the  occasion  of 
his  marriage  with  Augusta  Lorenz.  Nevertheless,  before  the 
marriage  takes  place,  we,  the  two  undersigned  parties,  are  willing 
to  ratify  the  above  by  a  judicial  act. 
"  WoBBBL,  27th  April,  1848." 

Baron  and  Baroness  Yon  Donop  had  not,  in  1889,  or  subse- 
quently, in  the  Bank  of  Messrs.  Coutts  &  Co.  any  capital  monies  or 
securities,  or  any  other  monies,  except  the  dividends  of  the  trust 
funds,  and  a  sum  of  128Z.  2^.  paid  in  by  the  plaintiff  Grant,  in  July, 
1889,  to  the  account  of  Baroness  Yon  Donop,  in  respect  of  monies 
received  from  the  French  Government.  At  the  date  of  the  instru- 
ment of  August,  1889,  there  was  a  balance  of  lil.  88.  Id.,  and  at 
that  of  April,  1848,  there  was  a  balance  of  IIZ.  8a.  8d,  at  the  Bank, 
to  the  account  of  Baron  and  Baroness  Yon  Donop.  No  notice  of 
either  instrument  was  given  to  the  trustees  of  the  fund,  until  after 
the  death  of  the  Baron  and  Baroness  Yon  Donop.  They  died, 
leaving  the  said  three  sons,  and  two  others,  Edward  and  Frederick, 
surviving. 

The  bill  was  filed,  in  May,  1847,  by  the  surviving  trustees  of  the 
^ttlement  of  February,  1805,  one  of  whom  was  also  the  trustee  of 
the  settlement  of  June,  1820,  against  the  personal  representative  and 
children  of  August  Werner  Yon  Donop,  who  was  then  dead,  Leopold 
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Sheffield  Bobert  Sheffield  and  his  wife  and  two  daughters,  and  Edward  and 
Von  Donop.  Frederick,  the  two  other  sons ;  and  it  prayed,  that  the  rights  and 
[  *46  ]  interests  of  the  said  several  defendants  *in  and  to  the  said  sam  of 
2,534L  16a.  5d.  Consols,  the  residue  of  the  trust  fund  of  5,000^., 
might  be  declared,  and  that  the  plaintiffs  might  be  at  liberty  to 
divide,  transfer,  and  pay  the  same,  and  the  dividends  accrued 
thereon,  to  such  parties  respectively  as  this  Court  should  direct. 

Mr.  Follettf  for  the  trustees. 

Mr.  Shapter^  for  the  defendants  Edward  and  Frederick  Yon 
Donop,  two  of  the  sons  of  Baron  and  Baroness  Yon  Donop,  argued, 
that  the  power  of  appointment  was  exhausted  by  its  exercise,  either 
in  July,  1830,  or  in  November,  1834.  *  *  The  instruments  of 
1839  and  1843  cannot  be  treated  as  appointments ;  they  neither 
describe  the  fund  nor  refer  to  the  power:  Hughes  v.  Turner  (i), 
Denn  v.  Roake  (2).     *     *     * 

[  •47  ]  Mr.  Lloyd,  for  the  representatives  and  children  of  *Augu8t 

Yon  Donop,  and  Leopold  Bobert  Sheffield  Yon  Donop,  and  his  wife 
and  children.     *     *    * 

The  Yige-Chancellob,  at  the  conclusion  of  the  argument, 
expressed  his  opinion  to  be  that  the  power  of  appointment  had 
continued,  notwithstanding  the  absence  of  any  express  reservation 
of  such  power  accompanying  the  power  of  revocation.  He  was  also 
of  opinion  that  the  reference  to  funds  **  standing  in  the  English 
Bank  of  the  late  —  Coutts,  Esq.,  &  Co.,  of  London,"  sufficiently 
pointed  to  the  funds  comprised  in  the  settlement  of  1805,  and  also 
to  those  in  the  settlement  of  1820.  The  question  was,  whether,  in 
the  case  of  so  general  and  inaccurate  a  description,  the  language 
should  be  strictly  confined  to  the  single  fund  with  which  the  parties 
had  power  to  deal,  or  whether  their  intention  would  not  be  carried 
out  by  adoptnig  the  literal  sense  of  the  expression  as  referring  to 
all  the  funds,  the  dividends  of  which  were  paid  through  the  banking 
house  of  Coutts  ? 

The  Yice-Chancbllob  : 
[  *48  ]  The  first  question  is  upon  the  effect  of  the  settlement  *of  the 

23rd  of  August,  1839,  on  the  marriage  of  August  Werner  Frederick 
Yon  Donop.    I  continue  of  opinion,  that  the  residue  of  the  stock 
originally  comprised  in  the  settlement  of  February,  1805,  and  the 
(1)  41  B.  E.  171  (3  My.  &  K  666).  (2)  33  B.  B.  1  (5  B.  &  0.  720). 
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residue  of  the  stock  originally  comprised  in  the  settlement  of  June,    Sheffield 
1820,  or  either  of  those  funds,  are  and  is  suflSciently  indicated  by    y^^  dokop. 
the  words  "  which  stand  in  the  English  Bank  &c." 

Another  question  has  been  raised.  The  former  of  the  above 
funds  was  subject  to  the  joint  appointment  of  Baron  and  Baroness 
Von  Donop.  The  latter  stood  limited  absolutely  to  Baroness  Yon 
Donop  for  life  for  her  separate  use,  without  power  of  anticipation, 
vith remainder  to  the  children  equally.  One-fourth  or  one-fifth  of  this 
fund  therefore  belonged  to  August  Werner  Frederick  Von  Donop, 
and  over  this  Baron  and  Baroness  Von  Donop  had  no  power ;  and 
the  question  raised  is,  whether  the  7,000  dollars,  in  the  settlement 
of  the  28rd  of  August,  1889,  is  to  come  wholly  out  of  the  former 
fund,  or  whether  an  apportioned  part  only  is  to  come  out  of  that 
fund? 

First,  is  the  language  of  the  settlement  to  be  read  as  applying  in 
terms  to  the  former  fund  only,  or  as  applying  to  both  ?  I  think,  in 
construction,  to  both.  In  many  cases  it  would  be  right  to  hold, 
that  the  words  should  be  restrained  so  as  to  confine  them  to  the 
property  subject  to  the  power,  upon  the  presumption  that  the 
parties  intended  only  what  they  lawfully  could  do,  although  their 
language  may,  in  fact,  express  something  more.  But  in  a  case 
circumstanced  as  this  is — a  case  in  which  the  language  of  the 
parties  is  so  inaccurate  as  well  as  general — it  is  difficult  to  found 
such  a  presumption,  and,  in  such  a  case,  it  is  safer  to  abide  by  the 
words  of  the  parties.  In  point  of  construction,  therefore,  I  think 
the  words  ^must  be  read  as  giving  the  7,000  dollars  out  of  the  two  [  *^d  ] 
funds. 

Another  and  an  important  point,  however,  remains.  Baron  and 
Baroness  Yon  Donop  had  not,  as  I  have  already  observed,  power  to 
charge  the  latter  fund :  must  not  the  7,000  dollars  be  thrown  upon 
the  former,  over  which  they  had  power?  If  the  latter  fund 
belonged  wholly  to  a  stranger,  that  point  might  perhaps  be  success- 
fally  made.  But  one-fourth  or  one-fifth  belonged  to  August 
Werner  Frederick  Yon  Donop,  and  the  appointment  (as  I  now 
assume)  applies  to  the  latter  fund  as  well  as  to  the  former.  Now 
the  words  of  the  instrument  are  not,  '^  we  give  him  7,000  dollars," 
bat, '' we  dispose  that  he  shall  receive  from  the  survivor  of  us" 
7,000  dollars ;  and  this  is  satisfied  by  giving  him,  out  of  the  former 
fund,  over  which  the  power  existed,  so  much  as,  with  the  fifth  of 
the  fund  in  the  settlement  of  1820,  would  make  up  the  7,000 
dollars  which  the  instrument  was  designed  to  secure  to  him.    The 
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SUEFFIBLD 

r. 
Von  Donop. 


settlement  of  1843,  made  on  the  marriage  of  Leopold,  will  have  the 
like  operation  and  effect.  It  is  a  case  in  which  the  safest  and  best 
rule  of  construction  is  to  give  to  every  word  a  literal  interpretation. 
The  appointment  of  November,  1884,  extended  to  the  whole  fund, 
and  that  appointment  remains  in  force,  except  as  to  the  difference 
between  the  shares  which  August  and  Leopold  take  out  of  the  funds 
in  the  settlement  of  1820,  and  the  sums  of  7,000  dollars  given  to 
them  by  the  instruments  of  1839  and  1843;  and,  after  setting 
apart  sufficient  to  make  up  these  sums,  the  residue  of  the 
2,534Z.  16a.  5d.  will  be  divided  amongst  the  four  younger  sons. 
The  operation  of  the  hotchpot  clause  is  excluded  by  the  appoint- 
ment of  the  whole  fund. 


1848. 
Nov.  3,  4,  7. 

WlORAM, 

v.-c. 

[60] 


HOLLOND  V.   TEED(l). 

(7  Hare,  o0--57.) 

Under  a  guarantee  given  to  a  banking-house,  consisting  of  several 
partners,  for  the  repayment  of  such  bills,  drawn  upon  them  by  one  of  their 
customers,  as  the  Bank  might  honour,  and  any  advances  they  might  make 
to  the  same  customer,  within  a  certain  time  :  it  was  held — 

That  the  guarantee  ceased  upon  the  death  of  one  of  the  partners  in  the 
Bank,  before  the  expiration  of  the  time  to  which  the  guarantee  was  expressed 
to  extend. 

That  bills  accepted  before  the  death  of  the  partner,  and  payable  afterwards, 
were  within  the  guarantee. 

That  the  amount  guaranteed  could  not  be  increased  by  any  act  of  the 
continuing  firm  and  the  customer,  after  the  death  of  the  partner,  although 
such  amount  might  be  diminished  by  such  act. 

That,  in  the  pai'ticular  form  of  the  guarantee,  the  amount  guaranteed  in 
respect  of  the  bills  honoured  by  the  Bank,  was  not  to  be  reduced  by  the 
amount  of  a  balance  owing  from  the  Bank  to  the  customer  when  the 
guarantee  ceased,  such  balance  having  been  afterwards  paid  in  the  course 
of  business  between  the  continuing  firm  and  the  customer. 

A  SUIT  on  behalf  of  the  creditors  of  Thomas  Teed. — Ladbroke, 
Kingscote  &  Co.,  bankers,  claimed  to  be  creditors  in  respect  of 
guarantees  given  to  the  testator,  the  first  of  which  was  as  follows : 

"  London,  June  29,  1839. 
"  Gentlemen, — I  hereby  agree  to  guarantee  to  you  the  repay 
ment  of  any  bills  you  may  honour,  to  ba  drawn  upon  your  house 
by  the  firm  of  Carruthers  &  Co.,  of  Manchester,  distillers,  and  any 
advances  you  may  make  for  the  said  firm  of  Carruthers  &  Go.  from 
time  to  time,  not  exceeding  the  sum  of  8,0002.  This  guarantee  to 
extend  to  any  current  amount  or  ultimate  balance,  not  exceeding 

(1)  In  re  Sherry  (1883)  25  Ch.  D.  692,  53  L.  J.  Ch.  404,  60  L.  T.  227. 
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the  sum  of  8»000/.  and  interest ;  and  to  continue  in  force  for  one     Holloitd 

year  from  the  date  hereof.  Tkbd. 

"  I  am,  &c., 

"  Thomas  Tbbd." 

The  second  guarantee  was  given  on  the  occasion  of  one  of  the 
firm  of  Garmthera  &  Co.  retiring  from  business  :  it  was  as  follows : 

"  London,  27th  January,  1840. 

"  Gbntlbmbk, — Notwithstanding  Mr.  John  Garruthers  has  retired 

from  the  partnership  of  Garruthers  &  Go.  of  Manchester,  distillers, 

and  which   business  is  now  carried    on    by   Mr.   Frederick    P. 

Garruthers,  under  th<^  said  firm,  on  his  own  account,  1  do  hereby 

agree,  in  consideration  of  your  giving  credit  to  and  honouring  the 

drafts  of  the  said  firm  of  Garruthers  &  Co.,  to  continue  the  guarantee 

♦given  by  me  to  your  house  for  the  sum  of  8,000i.  for  and  on       [  •si  ] 

behalf  of  the  said  F.  F.  Garruthers  alone,  upon  the  same  terms, 

condition,  and  period  as  expressed  in  the  guarantee  given  by  me  to 

your  house  when  the  said  John  Garruthers  was  a  partner  in  the 

said  business.     This  guarantee  for  the  said  F.  F.  Garruthers  to 

extend  to  any  current  amount  or  ultimate  balance  not  exceeding, 

as  to  my  liability,  the  sum  of  8,0002.  and  interest,  and  only  to 

continue  in  force  for  the  same  period  as  mentioned  in  my  former 

guarantee. 

**  1  remain,  &c., 

"Thomas  Tbed." 

During  the  year  to  which  the  guarantee  was  limited,  divers 
payments  were  made  by  Ladbroke,  Eingscote  &  Co.  to  Garruthers 
&  Co.,  and  divers  remittances  were  made  by  the  latter  to  the  former, 
and  four  bills  of  exchange,  of  different  dates,  amounting  together 
to  1,975Z.,  were  drawn  by  Garruthers  &  Co.,  payable  at  the  house  of 
Ladbroke,  Eingscote  &  Co.,  and  accepted  by  the  latter.  On  the 
14th  of  March,  1840,  after  the  acceptance  of  the  four  bills,  and 
before  any  of  them  became  due,  Felix  Calvert  Ladbroke,  one  of  the 
partners  in  the  firm  of  Ladbroke,  Eingscote  &  Co.,  died.  On  the 
day  of  his  death  a  balance  of  124L  lOir.  Id.  was  due  from  the  Bank 
to  Garruthers  &  Go.  on  the  several  accounts,  exclusive  of  the  four 
bills.  The  four  bills  were  paid  by  Ladbroke,  Eingscote  &  Co. 
within  the  year  mentioned  in  the  guarantee. 

After  the  death  of  Felix  Calvert  Ladbroke,  the  course  of  business 
was  continued  between  the  continuing  firms  of  Garruthers  &  Co. 
and  Ladbroke,  Eingscote,  &  Co.  and  divers  payments  and  remittances 
were  made  by  and  to  these  firms  respectively,  and  other  bills  were 
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HoLLOKD     accepted  and  paid  by  the  Bank.    On  the  15th  of  June,  1840, 
Tbbd.        ^^^  ^testator  gave  Ladbroke,  Eingscote  &  Go,  notice  that  he  with- 
[  *52  ]       drew  his  guarantee.    On  the  14th  of  July,  1840,  Garruthers  &  Co. 
became  bankrupt. 

Ladbroke  Eingscote,  &  Go.  brought  their  action  against  the 
testator  on  the  guarantees,  and  a  verdict  was  entered  for  the  plaintiffs, 
subject  to  a  special  case ;  but  the  action  abated  by  the  death  of  the 
testator. 

Ladbroke,  Eingscote  &  Go.  having  carried  in  their  claim  as 
creditors  in  this  suit,  the  Master  was  of  opinion  that  the  guaran- 
tees ceased  at  the  death  of  Felix  Galvert  Ladbroke,  and  that  all 
remittances  made  by  Garruthers  &  Go.  to  Ladbroke,  Eingscote  &  Go., 
subsequent  to  that  event,  upon  the  general  account  of  Garruthers 
&  Go.,  were  applicable  to  the  discharge  of  any  balance  that  might 
be  due  in  respect  of  the  four  bills  accepted  by  the  banking-house 
before,  and  paid  by  the  surviving  partners  after,  the  death  of  Felix 
Galvert  Ladbroke,  in  preference  to  the  discharge  of  any  bills  which 
had  been  both  accepted  and  paid  by  the  surviving  partners  after  his 
death ;  and  the  finding  of  the  Master  was  in  conformity  with  this 
opinion.    Ladbroke,  Eingscote  &  Go.  excepted  to  the  report. 

The  Solicitor 'Oeneral  and  Mr.  Roundell  Palmer  in  support  of  the 
exceptions : 

First,  the  guarantee  was  not  to  the  members  of  the  firm  by 
their  individual  names,  but  by  the  name  of  the  firm,  and  it  is 
expressed  to  extend  to  all  bills  drawn  upon  their  '^  house."  Barclay 
V.  Lucas  (1)  is  an  authority  which,  though  to  some  extent  shaken  by 
subsequent  decisions,  may  still  be  relied  on,  as  showing  that  a 
[  *53  ]  guarantee  may  continue  so  *long  as  the  purpose  continues  for  which 
it  was  given.  There  was  no  special  confidence  reposed  in  any 
particular  member  of  the  firm.  Secondly,  even  if  the  guarantee 
ceased  at  the  death  of  Felix  Galvert  Ladbroke,  the  bankers  were  not 
bound  to  appropriate,  and  had  not  appropriated,  the  payments  or 
remittances  made  to  them  by  Garruthers  &  Go.  after  the  death  of  Felix 
Galvert  Ladbroke,  in  the  first  place,  in  discharge  of  the  balance  due 
in  respect  of  the  four  bills,  but  might  apply  all  such  subsequent  pay- 
ments and  remittances  to  the  new  account  between  Garruthers  &  Go. 
and  the  surviving  partners  in  the  Bank :  Clayton's  case  (2)  and  Jones 
V.  Maund  (3).    A  surety  has  no  right  to  require  the  creditor  to  make 

(1)  IE.  E.  202  (1  T.  E.  291).  (3)  61  E.  E.  384  (3  Y.  &  C.  347). 

(2)  16  E.  E.  161  (1  Mer.  572). 
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any  specific  appropriation  of  his  receipts  or  payments  :  Williams  v.     Hollond 

KawUnson  (1),  Kirby  y.  Duke  of  Marlborough  (2) ;  nor  has  he  any        texd. 

right  to  require  that  the  appropriation  shall  be  made  in  the  manner 

most  beneficial  to  him.     Thirdly,  the  balance  of  IMl.  lOs,  Id,  was 

paid  by  the  aorviving  partners  to  Garruthers  &  Co.,  and  forms  no 

part  of  the  account  in  respect  of  the  bills  which  had  been  accepted 

on  the  faith  of  the  guarantee. 

Mr.  Bolt,  Mr.  Willcock,  and  Mr.  Taylor,  for  the  executors  and 
the  plainti£r,  [on  the  first  point  cited  Dry  v.  Davy  (a),  Myers  v. 
Edge (4),  and  other  cases;  and  on  the  second  point  cited 
Bodenham  y.  Purchas  (6),  Stemdale  v.  Hankinson  (6),  and  other 
cases.] 

The  amount  of  the  bills  for  which  the  surety  was  liable,  ought        [  64  ] 
certainly  to  be  reduced  by  the  sum  of  124Z.  lOir.  7d.\  the  balance 
owmg  to  Garruthers  &  Go.  by  the  Bank  on  the  day  that  Felix  Gal  vert 
Ladbroke  died. 

(It  was,  before  the  conclusion  of  the  argument,  conceded,  that» 
upon  the  later  authorities,  the  guarantee  must  be  taken  to  have  ceased 
at  the  death  of  Felix  Galvert  Ladbroke.) 

Thb  Vigb-Ghanoellob: 

On  the  14th  of  March,  1840,  the  day  on  which  Feh'x  Galvert 
Ladbroke  died,  the  state  of  the  account  between  the  firm  of  Ladbroke, 
KingBcote  Sc  Go.  and  Garruthers  &  Go.,  was  as  follows :  A  cash 
balance  of  1242.  10^.  Id.  was  owing  from  Ladbroke,  Kingscote  &  Go. 
to  Garruthers  &  Go.,  and  four  biUs  of  exchange,  amounting  together  to 
1^9751.,  drawn  by  Garruthers  &  Go.  upon,  and  accepted  by,  the  bankers, 
Ladbroke,  Kingscote  &  Go.,  were  running.  *The  guarantee  given  [  *o5  ] 
l>f  Teed  to  the  bankers  covered  this  account. 

After  the  death  of  Felix  Galvert  Ladbroke,  the  surviving 
partners  of  Ladbroke,  Kingscote  &  Go.  carried  on  their  banking 
transactions  with  Garruthers  &  Go.,  in  the  ordinary  way  between 
bankers  and  a  customer,  by  applying  to  those  transactions  the 
ordinary  rules  governing  the  appropriation  of  payments  in 
account.  The  124Z.  10«.  7d.  was  paid  before  any  of  the  four 
bills  became  due.    Afterwards  the  bills  became  due,  and  were 

(I)  28  R.  B.  684  (3  Bing.  71).  (4)  4  B.  E.  436  (7  T.  B.  254). 

v2)  14  B.  B.  537  (2  M.  &  S.  18).  (o)  20  B.  B  342  (2  B.  &  Aid.  39). 

(3)  50  B.  B.  314  (10  Ad.  ft  El.  30).  (6)  27  B.  B.  201  (1  Sim.  393). 
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HoLLOND  paid  by  the  bankers.  The  bankers  claim  to  be  paid  the  amount 
trbd.  of  those  bills  out  of  the  estate  of  Teed,  the  surety.  The  execators 
of  Teed  resist  the  claim  altogether;  but  contend,  that,  if  the 
estate  of  Teed  were  liable  under  the  guarantee,  for  the  amount 
of  the  bills,  credit  must  at  all  events  be  given  for  the  1242.  10«.  7d. 
due  from  the  bankers  to  Carruthers  &  Co.,  when  Felix  Calvert 
Ladbroke  died. 

Upon  the  principal  point,  the  liability  of  Teed's  estate  under  the 
guarantee,  I  decided  in  favour  of  the  bankers,  but  reserved  my 
opinion  upon  the  other  point  relating  to  the  124{.  lOs.  Id. 

In  considering  this  point,  the  case  will  be  simplified  by  supposing 
Carruthers  &  Co.,  after  the  14th  March,  1840,  and  before  any  of  the 
bills  became  due,  to  have  drawn  a  cheque  upon  the  bankers  for  the 
exact  balance  of  1242.  10a.  7^.,  and  that  such  cheque  had  been  paid, 
and  no  other  transaction  had  taken  place  between  the  bankers  and 
Carruthers  &  Co.  after  the  14th  of  March,  1840, — would  Teed's 
estate,  in  that  simple  case,  have  been  entitled  to  a  credit  for  the 
1242.  10a.  Id.  when  sued  upon  the  bills  ?  I  put  the  case  in  this  way, 
r  *66  1  in  order  that  it  may  be  seen  that  I  do  not  (as  was  suggested  *at  the 
Bar)  question  the  fact,  that  the  1242.  10a.  Id.  was  paid  in  account 
by  the  bankers  to  Carruthers  &  Co. 

The  exact  extent  of  Teed's  liabilities,  under  the  guarantee,  on  the 
14th  of  March,  1840,  is  shown  by  the  state  of  the  account  between 
the  bankers  and  Carruthers  &  Co.  on  that  day;  those  liabilities 
might  be  diminished  and  finally  extinguished  by  acts  done  after 
that  day  ;  for  the  ultimate  claims  of  the  bankers  against  Carruthers 
&  Co.  might  be  wholly  satisfied:  but  the  surviving  partners  of 
Ladbroke,  Eingscote  &  Co.  could  not  charge  Teed's  estate  with  any 
advances  made  by  them  to  Carruthers  &  Co.  after  the  14th  of  March, 
1840.  Now,  the  cheque  for  1242.  10a.  7t2.,  I  have  supposed  to  have 
been  drawn  upon  and  paid  by  the  bankers,  was  an  advance  to  Car- 
ruthers &  Co. ;  and,  as  the  effect  of  that  was  ultimately  to  make  Teed's 
estate  liable  for  the  full  amount  of  the  bills,  by  an  act  done  after  the 
14th  of  March,  1840,  I  thought  it  deserved  consideration,  whether, 
in  ascertaining  the  amount  for  which  Teed's  estate  was  liable 
under  the  guarantee,  that  estate  was  not  entitled  to  credit  for 
the  1242.  10a.  Id. 

I  think,  however,  that  the  language  of  the  guarantee  disposes  of 
the  question.  The  guarantee  appUes,  in  terms  separately  from 
advances  and  ultimate  balance,  to  all  bills  drawn  upon  and  honoured 
by  the  bankers.     Now  it  is  true,  that  the  surviving  partners  of 
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Ladbroke,  Kingscote  &  Go.  could  not,  after  the  14th  of  March,  1840, 
accept  new  bills  or  make  new  advances  in  respect  of  which  Teed 
would  be  liable  under  the  guarantee.  But  they  might  wind  up  all 
which  were  covered  by  guarantee  transactions,  on  the  14th  of  March, 
1840,  in  the  regular  course  of  business.  Unless,  therefore,  it  can  be 
said  that  the  payment  of  the  1242.  10«.  7d.y  whilst  the  bills  were 
running,  leaving  the  bills,  in  case  *they  should  be  called  upon  to 
pay  them,  to  be  protected  by  the  guarantee,  was  not  in  the  regular 
course  of  business,  I  think  the  surety  cannot  complain  ;  and  if  that 
would  be  80,  in  case  of  a  payment  by  hand  or  by  a  remittance,  the 
payment  by  a  cheque  cannot  alter  the  case. 


HOLLOND 

r. 

Teed. 


[•67] 


EAST  AND  WEST  INDIA  DOCK  COMPANY  v. 
LITTLEDALE. 

(7  Hare,  57—67.) 

The  right  of  the  pUdntifiF  in  interpleader,  is  to  be  protected  not  merely 
from  double  liability,  but  from  doable  yezation  ;  and  he  is  not  therefore 
bound  to  show  the  existence  of  an  apparent  title  in  each  of  the  defendants 
who  are  claimants  of  the  property  in  dispute. 

The  stakeholder  is  entitled  to  i*elief  by  suit  of  interpleader,  and  is  not 
bound  to  accept  an  indemnity  from  either  of  the  claimants,  although  the 
claimant  offering  indemnity  shows  an  apparent  title  to  the  property  in 
dispute. 

A  defendant  in  interpleader  cannot  generally  be  ordered  to  interplead, 
by  bringing  or  defending  a  suit  in  respect  of  the  property  in  question, 
until  he  has  put  in  his  answer,  or  the  biU  is  taken  pro  con/ts^  against  him ; 
but  where  the  defendant  seeks,  as  an  indulgence,  time  to  answer  beyond 
that  which  the  general  rule  allows,  he  must  satisfy  the  Court  that  the  case 
cannot  with  justice  be  put  in  a  course  for  determination  without  further 
delay ;  and,  in  this  case,  the  further  time  was  granted  only  upon  the  defen- 
dant forthwith  proceeding  to  try  his  legal  right  by  defending  the  action 
which  had  been  brought  by  the  other  defendant,  against  the  stakeholder. 

The  plaintiff  in  interpleader  undertakes  by  his  suit  to  use  all  proper 
diligence  to  get  in  the  answer  of,  or  take  the  bill  jiro  cofi/easo  against,  each 
of  the  defendants ;  and  if  any  delay  should  occur  in  the  proceedings,  any 
defendant  may  apply  as  against  the  plaintiff,  for  a  dissolution  of  the 
injunction,  or  for  the  delivery  up  of  the  subject  of  interpleader,  as  the  case 
maybe. 

In  December,  1847,  the  ship  Coromandel^  with  a  cargo  consisting 
partly  of  689  bales  and  10  half  bales  of  cotton,  consigned  to  the 
order  of  Syers,  Livingstone  &  Co.,  of  Bombay,  entered  the  plaintiff's 
docks,  and  on  the  7th  of  January,  1848,  the  bills  of  lading  of  the 
cotton,  indorsed  to  Littledale  &  Co.,  were  lodged  at  the  dock  office. 
On  the  9th  of  January,  1848,  the  Dock  Company  received  notice 
from   the   solicitors  of    certain    Parsee  merchants  of   Bombay, 

2—2 


1848. 
July  18, 25. 
Aug.  1,  3.  4 

Nov.  26. 
Deo.  2,  5, 18, 

18),  22. 

WlOBAM, 
V.-C. 

[57] 


20  1848.    CH.    7  HARE,  67—60.  [r.r. 

Eastakd  named  Dadabboy  Pestonjee  and  Mancherjee  Pestonjee,  not  to 
Dock  Co.  deliver  any  part  of  the  cotton  by  the  Coromandel,  without  their 
LiTTLEDALE  ^onsont  or  that  of  their  agents,  Forbes  &  Co., — the  hoase  of 
[  •58  ]  Syers,  *Livingstone  &  Co.,  the  purchasers  having  become 
insolvent,  and  the  said  Parsee  house  claiming,  as  unpaid  vendors, 
to  stop  the  cotton  in  transitu.  In  consequence  of  this  notice  the 
Dock  Company  refused  to  deliver  the  cotton  to  Littledale  &  Co., 
notwithstanding  that  firm  offered  to  indemnify  the  Company.  On 
the  81st  of  January,  Littledale  &  Co.  brought  trover  for  the  cotton 
against  the  Dock  Company.  The  Company  on  the  17th  of  February 
took  out  an  interpleader  summons  under  the  statute,  calling  upon 
Littledale  &  Co.,  and  the  Parsee  merchants,  to  show  cause  why 
they  should  not  appear  and  state  the  nature  and  particulars  of 
their  respective  claims  to  the  subject-matter  of  the  action,  and 
maintain  or  relinquish  the  same,  and  abide  by  such  order  as  might 
be  made  thereon;  and  why  in  the  meantime  all  further  pro- 
ceedings should  not  be  stayed.  The  summons  was  served  upon 
Littledale  &  Co.  and  upon  Forbes  &  Co.,  as  the  agents  of  the  Parsee 
house,  and  was  heard  before  Baron  Parke.  Forbes  &  Co.  appeared, 
and  objected  to  the  jurisdiction  of  any  Judge  in  this  country  over 
the  Parsee  merchants,  natives  of,  and  residing  at,  Bombay.  The 
matter  was  from  time  to  time  adjourned,  but  no  order  was  made, 
the  learned  Judge  having  (as  the  bill  stated)  been  of  opinion  that 
the  questions  between  the  parties  could  only  be  satisfactorily 
disposed  of  in  the  Court  of  Chancery. 

On  the  15th  of  April  the  plaintiffs  filed  their  bill  of  interpleader 
against  Littledale  &  Co.,  and  Dadabboy  Pestonjee,  and  Mancherjee 
Pestonjee,  and  obtained  the  usual  injunction  to  restrain  proceedings 
in  the  action. 

Littledale  &  Co.  by  their  answer  stated,  that  they  were  the 
holders  of  the  bills  of  lading  of  the  cotton,  for  value,  long  before 
the  arrival  of  the  Coromandel  in  this  country ;  they  insisted  that 
[  ♦59  ]  there  was  no  ground  *for  requiring  them  to  interplead,  and  claimed 
from  the  plaintiffs  the  amount  of  the  loss  which  they  had  suffered 
by  the  depreciation  of  the  market  price  of  the  goods.  The  other 
defendants  had  not  answered. 

The  Solicitor-General    and  Mr.  Follett^   for  the   defendants 
Littledale  &  Co.,  moved  to  dissolve  the  injunction.    *     *     ♦ 

[  60  ]  Mr.  Wood  and  Mr.  Prior,  for  the  plaintiffs,  submitted  that 

they  were  in  a  position  which  rendered  a  bill  of  interpleader 
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proper;  and  that  the  action  of  trover  ought  not  io  be  allowed  to  EARTiifD 

proceed  against  them:  Stei^enson  v.  Anderson  (i) ;  unless  the  other  i^k  co!^ 
claimants  of  the  goods  should  undertake  to  defend  the  action  and  ^* 

indemnify  the  plaintiffs. 

The  Yice-Chancellob  said,  that  the  right  to  sustain  a  suit  of 
interpleader  was  founded,  not  upon  the  consideration  that  the 
plaintiff  might  be  subjected  to  a  double  liability,  but  on  his  being 
threatened  with  double  vexation;  and  he  ordered  the  motion  to 
stand  over,  with  leave  for  the  defendants,  Littledale  &  Co.,  to  serve 
the  other  defendants,  the  Parsee  merchants,  with  notice  of  the 

motion. 

♦  ♦  ♦  •  ♦ 

The  motion    to  dissolve    the    injunction    was    again    brought       J^v.25. 
forward.     The  answer  of  the  Parsee  merchants  was  not  filed,  but         — ^* 
an  offer  on  their  behalf  had  been  made  to  the  plaintiffs,  to  put        ^^^^ 
in  the  answer  immediately,  if  they  would  accept  it  without  oath 
or  signature.     This  offer  had  been  referred  by  the  plaintiffs  to 
the  defendants,  Littledale  &  Co.,  who  had  refused  to  interfere  *in       [  *62  ] 
the  conduct  of  the  cause,  and  had  left  the  plaintiffs  to  act  on  their 
own  responsibility. 

The  SoUcitor-General,  for  the  defendants  Littledale  &  Co., 
pressed  the  motion  for  the  dissolution  of  the  injunction. 

3/r.  Wood,  for  the  plaintiffs,  resisted  it ;  and  stated  that  the 
plaintiffs  intended  to  proceed  forthwith  to  take  the  bill  pro 
confesBO,    - 

Mr.  Lewis,  for  the  defendants  the  Parsee  merchants,  declined 
to  argae  the  question  with  respect  to  the  injunction,  and  asked  for 
their  costs  of  the  motion. 

The  Vice-chancellor  : 

It  has  never  (according  to  my  recollection)  occurred  to  me  to  have 
to  consider  what  is  the  strict  practice  in  cases  of  interpleader, 
raising  the  question  which  arises  here.  The  course  of  proceeding, 
in  practice,  as  far  as  my  experience  goes,  has  always  been  for  the 
parties,  defendants  in  interpleader,  to  come  in  upon  motion  and 
state  their  respective  cases,  (with  or  without  affidavits,  according 
to  cireamstances,)  and  to  obtain  the  opinion  of  the  Court,  in  that 
(I)  13  B.  B.  126  (2  V.  &  B.  407). 
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East  AND  early  stage  of  the  eanse,  as  to  the  proper  mode  of  trying  the 
Dock  Go.  question  between  them ;  and  from  the  cases  m  the  reports  of 
LiTTLBDALE  ^^^^7  ^  Beamos  (i),  it  appears  that  Lord  Eldon's  experience  did 
not  furnish  him  with  a  single  instance  of  a  bill  of  interpleader 
[  *63  ]  being  brought  to  a  hearing.  In  this  case,  ^however,  one  set  of 
defendants,  the  Farsee  merchants,  insist  upon  their  right  to  file 
their  answer,  and  to  have  the  cause  prosecuted  against  them  in  the 
regular  way.  The  question  is,  what  order  am  I  now  to  make  ?  I 
assume,  for  the  present  purpose,  that  the  plaintiffs  are  entitled  to 
have  this  case  considered  pnmd  facie  as  an  interpleader  suit. 
That  privilege  imposes  on  them  the  obligation  (for  this,  says 
Lord  Eldon,  the  plaintiffs  undertake)  to  prosecute  the  suit  with 
diligence  against  both  defendants.  I  cannot  say  they  have  in 
this  case  forfeited  their  privilege  by  want  of  diligence.  Messrs. 
Littledale  &  Co.  retain  the  power  of  urging  on  the  other 
defendants,  by  acting  against  the  plaintiffs  if  they  do  not 
proceed. 

The  strictly  regular  course  is,  I  apprehend,  by  answer.  If  any 
injury  shall  arise  to  Littledale  &  Go.  in  consequence  of  the  plaintiffs 
being  supposed  to  do  their  duty,  it  is  an  evil  incident  to  the 
plaintiffs*  privilege  in  interpleader,  to  be  protected  against  double 
vexation,  and  I  cannot  avoid  it. 

I  observe,  however,  that  no  inconvenience  can  arise  in  this  case, 
beyond  what  has  already  occurred ;  for,  the  answer  being  due,  the 
bill  will  be  taken  pro  confesso^  unless  the  defendants,  the  Farsee 
merchants,  obtain  further  time  to  file  their  answer,  or  other 
indulgence ;  and,  upon  an  application  for  that  purpose,  they  will 
have  to  satisfy  me  that  the  question  between  themselves  and 
Littledale  &  Co.  cannot  with  justice  to  them  be  put  into  an  immediate 
train  of  investigation. 

Dee,  16.  The  Solicitor -Qeneral,  for  the  defendants  Littledale  &  Co.,  again 

moved  to  dissolve  the  injunction;  Mr,   Wood,  for  the  plaintiffs, 

[  *^*  ]  moved,  under  the  general  order,  to  *take  the  bill  pro  confesso  against 
the  Farsee  merchants ;  and  Mr.  Lewis,  for  the  latter  defendants, 
moved  for  four  months'  time  to  answer. 

The  Vicb-Chancbllor  : 

This  case,  after  repeated  adjournments,  is  now  before  me  upon 
three  motions.    First,  a  motion  by  Messrs.  Littledale  &  Co.  to 

(1)  8ieven$fm  v.  Ander907iy  13  B.  B.  126  (2  V.  &  B.  407). 
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dissolve  an  injunction  obtained  by  the  plaintiffs,  restraining  pro-     East  and 
ceedings  in  an  action  brought  by  Messrs.  Littledale  &  Go.  against     ooJ^  Co! 
the  plaintiffs.     Secondly,  a  motion  by  the  plaintiffs  to  take  the  bill  ^^    ledalk 
pro  canfes9o  against  the  defendants,  the  Parsee  merchants,  who, 
since  the  middle  of  October,  have  been  in  default  for  want  of  an 
answer.      Thirdly,  a  motion   by  the  Parsee  merchants,  for  four 
months'  farther  time  to  answer. 

The  ease,  as  regards  the  proceedings  in  the  suit  on  the  part  of 
the  Parsee  merchants,  is  this :  they  caused  an  appearance  to  be 
entered  in  the  suit  on  the  17  th  of  July,  1848 :  they  obtained  from 
the  Master  three  months'  further  time  to  answer.     This  time  was 
allowed  to  rnn  out  without  any  application  being  made  to  enlarge 
the  time  for  filing  the  answer.     On  the  SOth  of  October  an  applica- 
tion was  made  to  the  Master  for  further  time,  which  was  refused 
on  the  ground  that  the  Master's  jurisdiction  was  gone ;  and  no 
application  for  time  was  made  to  the  Court  until  the  16th  of  this 
month.     Before  this,  the  plaintiffs,  who  are  bound  to  prosecute  the 
suit   to  a  hearing  with  due  diligence,  and  who  have  been  pressed 
on  by  the  motion  of  Messrs.  Littledale  &  Go.   to  dissolve   the 
injunction,  gave  their  notice  of  motion  to  take  the  bill  pro  confesso, 
a  motion  regularly  made,  and  which  I  consider  myself  bound  to 
grant,  unless  the  Parsee  merchants  can  entitle  themselves  upon 
their  motion  to  *the  further  time  they  now  ask  for  filing  their       [  *65  ] 
answer.     The  grounds  upon  which  they  ask  it  are — that,  since 
January,  1847,  when  Littledale  &  Go.  made  their  claim,  they  have, 
in  consequence  of  the  imperfect  instructions  sent  from  India,  been 
compelled  repeatedly  to  seek  further  instructions  for  the  answei;  of 
the  Parsee  merchants,  and  that  they  did  not  obtain  such  instruc- 
tions as  enabled  them  finally  to  prepare  their  answer,  until  the 
last  week  in  November,  1847.    They  say  that  the  answer  is  now 
complete,  and  that  they  require  time  only  for  the  purpose  of  send- 
ing it  to  Lidia  to  be  sworn.    In  the  meantime,  they  have  offered 
to  file  it  without  oath  or  signature.     This  departure  from  regular 
practice  the  plaintiffs  declined  to  accede  to,  without  the  consent 
of  Littledale  &  Go.,  and  Littledale  &  Go.  refuse  to  relieve  the 
plaintiffs  from  the  responsibility  of  conducting  the  suit  in  such  a 
manner  as  the  regular  practice  of  the  Gourt  requires, — they  seek, 
in  effect,  by  all  lawful  means  to  get  rid  of  the  injunction,  and 
are  ready  to  take  any  advantage  which  a  departure  from  practice 
may  give  them.    I  do  not  make  this  observation  disparagingly 
to  them. 
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East  ahd  Now,  as  I  said  on  a  fonuer  day,  it  is  strictly  the  right  of  the 
Dock  Co.  Parsee  merchants,  within  the  limits  of  the  time  allowed  by  the 
LiTTLBDALB  P^actice  of  the  Court,  to  insist  that  they  shall  not  be  called  upon 
to  interplead  before  they  have  answered ;  and  where  a  defendant 
resides  at  a  distance,  which  makes  it  impossible  that  he  should  file 
his  answer  within  the  time  allowed  to  parties  residing  within  the 
jurisdiction,  I  cannot  but  think  he  must  be  entitled  to  such  extended 
time  for  filing  his  answer  as  the  circumstances  of  the  case  may 
require.  But  he  is  bound  to  satisfy  the  Court,  not  only  that  the 
extended  time  he  asks  is  necessary  at  the  time  he  makes  his 
application,  but  that  he  could  not  (using  due  diligence  from  the 
L  *^  ]  beginning)  have  avoided  the  necessity  of  making  it.  In  *this  case 
the  language  of  the  affidavit  in  support  of  the  application  of  the 
Parsee  merchants  is  so  general  as  to  render  it  impossible  for  me  to 
form  any  opinion  whether  they  have  used  due  diligence  or  not ; 
and  I  must,  therefore,  consider  them  as  asking  an  indulgence  which 
they  must  purchase  at  a  sacrifice  of  mere  form,  not  trenching  upon 
their  own  rights  in  the  case. 

I  should  observe,  that  I  consider  Littledale  &  Co.  as  justified  in 
not  agreeing  to  dispense  with  the  oath  of  the  Parsee  merchants ; 
for  without  that  sanction  a  fictitious  case  might  be  suggested  upon 
the  record. 

With  respect  to  the  order  now  to  be  made,  I  have  asked  to  be 
informed  as  to  the  contents  of  the  answer  of  the  Parsee  mer- 
chants. Their  case  is  founded  on  the  right  of  stoppage  in  transitu, 
as  against  the  plaintiffs ;  and  further  they  say,  that  if  Littledale 
&  Co.  have  any  interest  in  the  cottons  in  question  in  the  cause, 
they  have  also  other  securities  which  they  are  bound  in  equity  to 
apply  in  the  first  instance,  so  as  to  leave  the  cotton,  as  far  as  may 
be,  untouched  for  the  use  of  the  Parsee  merchants.  The  answer 
does  not  suggest  that  these  securities  are  sufficient  to  cover  the 
amount  of  Littledale's  demand.  I  do  not  understand  how  this 
second  point  can  arise,  but  I  will  assume  that  it  does  or  may  arise. 
This,  however,  clearly  remains — that  the  primary  claims  of  the 
co-defendants  to  the  cotton,  as  against  the  plaintiffs,  are  strictly 
legal  questions,  and  I  can  do  the  Parsee  merchants  no  possible 
injustice  by  treating  their  answer  as  true.  What,  therefore,  I  shall 
do  is  (the  Littledales  asking  this) — dissolve  the  injunction  so  far  as 
relates  to  the  trial,  but  with  a  stay  of  execution — the  Parsee  mer- 
chants to  defend  in  the  name  of  plaintiffs,  indemnifying  them — 
and  give  the  defendants^  the  Parsee  merchants,  the  time  they  ask 
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to  file  their  answer,  in  order  *that  they  may  have  an  opportunity,  East  and 

if  so  advised,  of  putting  their  equitable  case  upon  the  record.    If  dock  Co. 

the  answer  now  produced  were  on  the  file,  I  should  certainly  direct  i^ittlkdalb. 

the  trial  of  the  legal  question  in  the  first  instance.  [  *67  ] 


INGEAM  V.   THOEP(l).  i847. 

.    ^^         ^p.     ^«v  Jan.  19,20. 

(7Hai^.67-78.)  ^^^^ 

A.  undertook  to  advance  a  sum  of  money  to  meet  certain  outstanding   March  19,  20, 
bills  accepted  for  the  accommodation  of  B.  upon  an  agreement  by  C.  to  ^2* 

charge  certain  property  with  the  repayment  to  A.  of  1,500/.  thus  advanced. 
C.  untruly  represented  that  the  1,500/.  would  be  amply  secured  by  the  y^.^.^' 

property  thus  charged,  and  he  did  not  disclose  the  fact  that  the  property         r  a?  i 
was  already  heavily  incumbered : 

Held,  that  C.  was  personally  responsible  for  the  repayment  to  A.  of 
the  1,500/. 

Hkmbt  and  Thomas  Wilson,  who  had  been  partners,  as  drapers 
and  warehousemen,  at  Liverpool,  dissolved  their  partnership  in 
October,  1835,  and  thenceforward  the  business  was  carried  on  by 
Thomas  Wilson  and  William,  his  son,  under  the  name  of  Wilson 
&  Son.  The  plaintiff,  Ingram,  a  woollen-worsted  manufacturer  at 
Halifax,  had  supplied  Henry  and  Thomas  Wilson,  and  afterwards 
Wilson  &  Son,  with  worsted  goods,  and  he  also  drew,  accepted  or 
indorsed  several  bills  of  exchange  for  the  accommodation  of  the 
latter  firm.  In  July,  1889,  Wilson  &  Son  having  omitted  to  provide 
for  some  of  the  bills  when  they  became  due,  Ingram  made  inquiries 
of  Henry  Wilson  as  to  the  solvency  of  the  firm  of  Wilson  &  Son  ; 
and  Henry  Wilson  assured  him  that  the  firm  was  solvent.  Others 
of  the  bills,  to  the  amount  of  800^.,  having  been  dishonoured  in 
August,  1889,  the  plaintiff  again  informed  Henry  Wilson  of  the 
fact,  who  repeated  his  assurance  of  the  solvency  of  Wilson  &  Son, 
and  advanced  the  800Z.  to  take  up  the  bills.  A  few  '''days  after  this,  [  *^^  ] 
on  the  2drd  of  August,  1889,  Ingram,  Henry  Wilson,  and  Thomas 
Wilson,  met  by  appointment  at  Henry  Wilson's  house.  At  this 
meeting,  in  order  to  provide  for  the  bills,  upon  which  Ingram  was 
still  liable,  amounting  to. 8,5002.,  Henry  Wilson,  Thomas  Wilson, 
and  Ingram,  entered  into  an  agreement,  that  Ingram  and  Thomas 
Wilson  should  each  deposit  half  that  sum  in  the  hands  of  a  third 
person,  and  that  Ingram  should  be  indemnified  from  loss,  to  the 
extent  of  1,5002.,  by  Henry  Wilson,  who  should  give  Thomas  Wilson 
an  authority  to  sell  certain  property  in  Duke  Street,  Liverpool, 
(1)  Peek  y.  Gurney  (1873)  L.  B.  6  H.  L.  at  p.  393,  43  L.  J.  Oh.  19. 
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INOBAM  belonging  to  Henry  Wilson,  and  pay  that  sum  to  Ingram  out  of 
Thobp.  ^^®  proceeds  of  such  sale.  Henry  Wilson  stated  to  Ingram,  at  this 
interview,  that  the  property  referred  to  was  his  own,  and  amply 
sofQcient  to  secare  the  1,500Z.,  or,  (as  the  witnesses  said,)  three  or 
four  times,  or  several  times  over  that  amount,  and  was  entirely 
unincumbered,  or,  if  not,  that  it  was  only  charged  with  the  payment 
of  a  small  annuity.  The  statement  was  alleged  to  have  been  made 
in  the  presence  of  Thomas  Wilson.  Henry  Wilson,  at  the  same 
time,  gave  Thomas  Wilson  a  written  authority  to  sell  the  premises 
before  the  1st  of  November  then  following,  and  to  pay  out  of  the 
proceeds  a  sum  not  exceeding  1,500Z.  to  Ingram,  provided  he  should 
have  advanced  his  share  of  the  monies  required  to  meet  the  bills ; 
and  this  letter  Thomas  Wilson,  in  pursuance  of  the  same  arrange- 
ment, delivered  to  Ingram,  inclosed  in  another  addressed  to  him,  in 
which  Thomas  Wilson  stated,  that,  by  the  authority  thereby  given 
he  was  enable  to  sell  the  Duke  Street  property,  and  pay  Ingram 
1,600{.  out  of  the  proceeds,  if  he  should  be  called  upon  to  provide 
for  the  bills  then  running.  Ingram  was  accompanied,  on  this 
occasion,  by  two  sons.  One  of  Ingram*s  sons,  who  was  a  solicitor, 
remarked,  that  a  more  formal  security  should  be  given  than  that 
[  •69  ]  which  was  created  by  the  letters  *from  Henry  to  Thomas  Wilson, 
and  from  Thomas  Wilson  to  Ingram ;  whereupon  Henry  Wilson 
observed,  that  he  and  Ingram  were  old  friends,  and  men  of  honour, 
and  it  was  useless  to  allow  their  arrangements  to  be  disturbed  by 
young  attornies,  as  his  word  was  as  good  as  his  bond ;  to  which 
Ingram  assented.  At  the  same  meeting,  Henry  Wilson  repeated 
his  assurances  to  Ingram,  that  the  firm  of  Wilson  &  Son  was 
perfectly  solvent,  and  able  to  pay  all  the  claims  against  them  in 
full,  if  their  affairs  were  then  wound  up. 

The  firm  of  Wilson  &  Son  provided  5001.  only  to  meet  the 
outstanding  bills,  and  Ingram  was  compelled  to  take  up  the 
remainder  when  they  became  due. 

On  the  2nd  of  December,  1889,  Wilson  &  Son  became  bankrupt. 
Ingram  proved  against  their  estate  in  respect  of  the  bills,  and 
obtained  a  dividend  of  Is.  O^d.  in  the  pound. 

It  subsequently  appeared  that  the  Duke  Street  property  was 
charged  with  an  annuity  of  1502.  for  the  life  of  the  grantee  of  the 
annuity,  and  also  with  a  second  incumbrance  for  2,5002.  and 
interest,  and  that  it  fell  far  short  of  a  sufficient  security  for  the 
1,6002. 

Henry  Wilson  died  in  1840,  having  devised  his  real  estate  to 
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trustees  for  sale,  and  charged  the  same,  together  with  his  personal      Isioram 
estate,  with  the  payment  of  his  debts.  Thorp. 

A  creditors'  bill  was  filed  on  the  22nd  of  August,  1845,  by  Ingram, 
against  the  executors  and  devisees  of  Henry  Wilson,  charging  that 
Ingram  had  entered  into  the  agreement  of  the  2drd  of  August,  1889, 
upon  the  faith  of  the  assurances  of  Henry  Wilson  as  to  the  solvency 
*of  Wilson  &  Son,  and  of  the  suflSciency  of  the  Duke  Street  property  [  '70  ] 
as  a  security  for  the  1,500^. :  that  Henry  Wilson  knew  of  the  insol- 
vency of  Wilson  &  Son,  who  were,  in  August,  1839,  indebted  to  him 
in  upwards  of  4,0002. ;  that  he  also  knew  that  the  Duke  Street 
premises  were  mortgaged  very  nearly  to  their  full  value  ;  and  that 
such  representations  were  made  by  Henry  Wilson,  to  prevent  the 
plaintiff  from  taking  legal  measures  against  Wilson  &  Son. 

The  assignees  of  Wilson  &  Son  were  made  parties,  upon  a 
suggestion  that  they  claimed  some  interest  in  the  Duke  Street 
property. 

The  bill  prayed  that  an  account  might  be  taken  of  what  was  due 
to  the  plaintiff  in  respect  of  the  1,500Z.,  and  that  the  leasehold 
premises  in  Duke  Street  might  be  sold,  and  the  proceeds  applied, 
so  far  as  they  would  extend,  in  payment  of  the  plaintiff's  said  demand, 
and  that  the  deficiency  might  be  paid  by  the  executors  and  devisees 
of  Henry  Wilson,  out  of  his  other  personal  and  real  estate.  The 
bill  also  asked  for  the  usual  account  of  debts,  and  for  the  application 
of  the  estate  of  the  testator  in  a  due  course  of  administration. 

The  representatives  of  Henry  Wilson  by  their  answer  said,  they 
did  not  doubt,  that,  in  August,  1839,  Henry  Wilson,  as  well  as  all 
other  persons  acquainted  with  the  Duke  Street  property,  believed  it 
to  be  an  ample  security  for  the  l,500i.,  but  that,  by  reason  of  a 
subsequent  diminution  in  value,  it  had  become  scarcely  sufficient  to 
discharge  the  prior  incumbrances  thereon.  The  assignees  of  Wilson 
&  Son  disclaimed. 

The  allegations  of  the  plaintiff  as  to  the  representations  made  by 
Henry  Wilson,  at  the  meeting  of  the  *28rd  of  August,  1839,  were       [  *7i  1 
substantially  proved  by  the  depositions  of  the  two  sons  of  the 
plaintiff,  who  were  present. 

Thomas  Wilson  was  examined  as  a  witness  for  the  defendants, 
and  stated  that  no  representation  was  made  in  his  presence,  or  to 
his  knowledge,  by  Henry  Wilson,  that  the  Duke  Street  property  was 
unincumbered,  or  only  charged  with  a  small  annuity.  He  stated 
that  the  property  had  cost  5,200Z. ;  that  Henry  Wilson  had  always 
considered  it  to  be  worth  that  sum;  that,  about  a  month  after 
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Ingram      August,  1889,  it  had  been  valued  by  surveyors  at  4,800/. ;  and  that. 
Thorp.       Biuce  that  time,  the  premises  had  fallen  very  greatly  in  value. 

Mr.  Romilly  and  3/r.  Elmsley,  for  the  plaintiff,  relied  upon  the 
proofs  of  the  fact  that  the  false  representation  had  been  made  by 
the  testator ;  that  he  must  have  known  the  representation  was  false, 
or,  if  not,  that  he  made  himself  answerable  for  its  truth  (i) ;  and 
that  the  plaintiff,  having  taken  up  the  bills  upon  the  faith  of  the 
representation,  had  received  damage  thereby:  Pasley  v.  Freeman  (2), 
Burroives  v.  Lock  (3),  Dobell  v.  Stevens  (4), 

Mr.  Bacon  and  Mr.  Lloyd,  for  the  defendants,  the  representatives 
of  Henry  Wilson : 

As  to  the  alleged  representation  of  the  solvency  of  the  firm  of 
Wilson  &  Son,  there  is  no  evidence  that  it  was  not  perfectly  true. 
The  fact  that  the  house  was  hurried  to  a  bankruptcy,  and  that  the 
[  *72  ]  ^assets  failed  to  realise  but  a  small  dividend,  does  not  negative  the 
fact  of  the  solvency  of  the  house  at  the  time  the  representation  was 
made.  The  other  representation  imputed  to  the  testator  rests  upon 
slight  evidence — the  recollection  of  conversations  many  years  before, 
by  parties  under,  at  least,  a  bias  to  attribute  to  them  the  effect 
which  the  bill  alleges.  The  testator  appears,  moreover,  to  have  had 
reasonable  grounds  for  believing  that  the  property  was  not  then  an 
insufficient  security  for  the  1,500/. ;  and,  whether  it  was  sufficient 
or  not,  there  is  no  proof  of  any  damage  to  the  plaintiff.  He  was 
liable  to  pay  the  bills  before  the  security  was  given ;  he  did  not 
incur  any  new  liability  in  reliance  upon  the  charge,  but  merely 
fulfilled  a  prior  obligation.  The  security  was  in  fact  perfectly 
gratuitous  on  the  part  of  the  testator,  and,  as  it  would  seem,  was 
given  in  consideration  only  of  the  friendship  and  connection  in 
business  which  had  long  subsisted  between  the  plaintiff  and  the 
testator,  and  perhaps  also  from  the  consideration  that  it  was 
through  the  testator  that  the  plaintiff  had  become  acquainted  with 
the  firm. 

The  Yioe-Ghangellob  : 

According  to  the  agreement  between  the  parties,  I  have  no  doubt 
that  the  plaintiff  is  entitled  to  have  the  property  sold  to  pay  him 
the  1,500/.,  if  he  has  advanced  it;  and  that  he  has  in  fact  advanced  it 

(1)  Schneider  v.  Kwdh,  14  B.  K.  825  (3)  8  R.  R  33  (10  Ves.  470). 

(3  Camp.  506).  per  Mansfield,  Ch.  J.  (-1)  27  B.  B.  441  (3  B.  &  C.  623). 

(2)  1  E.  E.  634  (3  T.  E.  51). 
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does  not  appear  to  be  a  question.    No  inquiry  is  asked  by  Mr.  Bacon      ikorau 
upon  that  point.    It  will  be  in  the  common  course  to  decree  the  sale      thobp. 
of  the  property,  subject  to  the  incumbrances,  if  the  incumbrancers 
will  not  join,  and  free  from  the  incumbrances,  if  they  do. 

It  is  then  insisted,  that  if  the  property  should  be  insufficient  to 
realise  the  1,500L,  the  plaintiff  is  entitled  *to  proceed  for  the  [  *73  ] 
remainder  against  the  general  estate  of  the  surety,  on  the  ground 
of  the  fraud  complained  of  by  the  bill.  This  does  not  necessarily 
follow.  The  question  is,  not  what  the  property  will  realise  now, 
but  what  it  was  worth  at  the  time  the  representation  was  made. 

The  representations  which  constitute  the  alleged  fraud  relate  to 
two  distinct  facts:  first,  as  to  the  solvency  of  the  firm  of 
Wilson  &  Son;  and,  secondly,  as  to  the  value  of  the  property 
offered  for  the  mortgage.  There  is  no  question  that  Wilson  &  Son 
was  an  embarrassed  firm,  for  it  was  their  embarrassment  that  led 
to  this  arrangement.  If  the  representation  amounted  to  no  more 
than  this,  that,  looking  to  the  accounts  of  the  firm,  the  firm  was 
solvent,  I  must  take  the  meaning  of  that  representation  to  have 
been,  that,  although  the  firm  was  so  embarrassed  that  they  could 
not  then  meet  their  engagements,  yet  if  they  could  realise  their 
assets,  and  time  was  given  them  for  that  purpose,  the  amount  of 
the  assets  would  be  found  to  exceed  the  amount  of  liabilities.  Now 
I  have  no  evidence  before  me  of  the  state  of  the  firm  at  the  time  of 
the  alleged  representation,  nor  of  what  it  might  have  been  if  given, 
or  other  possible,  circumstances  had  occurred.  I  cannot,  therefore, 
decide  that  there  was  any  misrepresentation  as  to  the  solvency  of 
the  firm. 

The  misrepresentation  with  respect  to  the  property  the  subject 
of  the  mortgage,  as  alleged  by  the  bill,  is,  that  there  was  no 
incumbrance  upon  it  except  an  annuity,  and  that  the  property  was 
more  than  sufficient  in  value  to  pay  the  debt.  The  sufficiency 
may  or  may  not  be  matter  of  opinion  ;  but  I  do  not  concur  in  the 
observation,  that,  because  value  is  matter  of  opinion,  therefore  a 
man  who  says  his  property  is  sufficient  to  pay  a  debt  may  not  be 
shown  to  have  made  a  fraudulent  representation.  It  may  be  so 
plainly  deficient  as  to  *make  it  impossible  for  the  party  to  have  ^  *^^  3 
believed  what  he  stated.  It  appears  that  the  property  was  about 
this  time  valued  at  4,800{.,  and  that  it  had  cost  the  owner  5,200Z. ; 
and  if  there  were  no  incumbrances  upon  it,  the  representation  of 
its  value  to  a  person  about  to  advance  upon  it  no  more  than  1,500{. 
might  have  been  perfectly  honest.     The  only  misrepresentation 
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which  can  be  imputed,  was  that  regarding  the  existence  of  the 
incumbrances.  The  allegation  in  the  bill  is,  that  the  property  was 
subject  to  no  incumbrances  except  an  annuity  of  160Z.,  when  in 
point  of  fact  there  was  at  that  time,  and  of  course  within  the  know- 
ledge of  the  party  who  made  the  representation,  if  he  did  make  it* 
not  only  the  annuity,  but  a  mortgage  of  2,5001. — a  charge  which 
would  render  the  security  insufficient  for  payment  of  the  debt.  It 
appears  to  me  that  the  plaintiff  must  be  entitled  to  say  to  the 
owner  of  the  property,  if  I  pay  1,500Z.  upon  a  representation  falsely 
made  by  you,  that  the  estate  you  gave  as  a  security  for  it  is  worth 
2,600{.  more  than  it  was  in  truth  worth,  you  shall  make  good  your 
representation  out  of  the  property,  so  far  as  it  will  extend  ;  and  if 
it  shall  be  insufficient,  then  out  of  your  other  assets.  This  appears 
to  me  to  be  a  clear  head  of  equity.  (His  Honour  then  examined 
the  weight  and  effect  of  the  evidence  in  the  cause,  as  to  the 
conversation  at  the  meeting  of  the  28rd  of  August.) 

I  have  no  distinct  evidence  as  to  the  value  of  the  property  at  the 
time,  but  some  evidence  is  given  that  the  property  has  fallen  in 
value  since  this  transaction  took  place.  I  cannot,  in  this  state  of 
the  case,  make  an  absolute  decree  in  the  plaintiff's  favour.  It  is 
equally  clear,  upon  the  evidence  before  me,  that  I  cannot  say  the 
plaintiff  has  not  made  out  a  case  for  relief. 

Let  there  be  a  decree  for  a  sale  of  the  property,  and  *the  Master 
to  ascertain  the  value  of  the  surplus  after  paying  the  incumbrances. 
If  the  property  be  not  sufficient  to  pay  the  plaintiff's  debt,  the 
Master  must  ascertain  what,  at  the  time  of  the  agreement  in 
August,  1839,  was  the  value  of  the  property,  and  what  was  the 
amount  of  the  incumbrances  upon  it.  I  direct  the  inquiry  without 
prejudice,  and  the  Master  must  be  at  liberty  to  state  special 
circumstances. 

When  the  cause  comes  back,  if  I  am  not  able  satisfactorily  to 
weigh  the  credit  due  to  Thomas  Wilson  on  the  one  side,  and  the 
two  sons  of  the  plaintiff  on  the  other,  I  must  do  that  which  this 
Court  is  sometimes  obliged  to  do, — direct  the  parties  to  be  examined 
before  a  jury.  I  hope  that  I  may  be  able  to  escape  from  that 
necessity. 


1848.  The  cause  was  heard  upon  further  directions.    The  substance  of 

March  19.     jj^^  Master's  report  is  stated  in  the  judgment. 


Mr.  Romilly  and  Mr.  Ebnsley,  for  the  plaintiff. 
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Mr.  Biicon  and  Mr.  Lloyd,  for  the  defendants.  Inobam 

9. 

Thobp. 
Thb  Vicb-Chancbllob  : 

The  two  letters  of  the  23rd  of  August,  1889,  would  clearly  give 
the  plaintiff  a  lien  on  the  Duke  Street  property  to  the  extent  of 
1,5001.,  bills  to  that  amount  being  paid  by  plaintiff  at  maturity. 
The  agreement  contained  in  the  two  letters  of  the  28rd  of  August, 
1839,  is  the  only  agreement  this  Court  can  enforce*  But  if  the 
plaintiff  was  induced  to  enter  into  that  contract  by  a  collateral 
representation  which  was  false,  and  known  by  Henry  *Wilson  to  be  [  *76  ] 
false,  (as,  if  it  were  false,  it  must  have  been,)  I  cannot  entertain  a 
doubt  that  Henry  Wilson  thereby  became  liable  to  the  plaintiff  for 
any  damages  he  might  sustain  by  that  representation :  Lysney  v. 
Selbyi^),  Dorell  v.  Stevens  (2),  Evans  v.  Bicknell(2),  Burrowes  v. 
Lock  (4),  Partridge  v.  Usbome  {6),  &ud  the  cases  cited  in  Blair  y. 
Bromley  (6).  If  the  damages  thus  sustained  were  unliquidated  in 
amount,  a  jury  might  possibly  be  necessary  to  ascertain  the  amount; 
but  here  the  amount  is  ascertained,  or  capable  o(  being  easily 
ascertained,  if  the  equity  be  made  out. 

The  circumstance  that,  before  the  28rd  of  August,  1889,  the 
plaintiff  had  become  liable  upon  the  bills  against  which  the  security 
was  intended  to  protect  him,  may  be  material  in  considering 
whether  the  alleged  representations  were  made  or  not,  for  an 
actual  creditor  may  be  glad  to  get  what  security  he  can.  The 
creditor  who  is  about  to  advance  his  monies  will  naturally  look 
with  greater  caution  to  the  security  he  takes.  But  if  the  misrepre- 
sentations (as  facts)  are  proved,  no  question  can  arise  as  to  the 
sufficiency  of  the  consideration  to  support  the  mortgage.  The 
creditor  who  is  secured  rests  upon  his  security,  and  foregoes  those 
extreme  remedies  against  his  debtor  to  which,  without  security, 
the  due  protection  of  his  own  interests  might  drive  him ;  and  if 
the  misrepresentations  are  established,  they  will  give  the  plaintiff 
the  same  equity  against  the  party  who  made  them,  as  if  the  advance 
was  made  at  the  time. 

I  have  briefly  noticed  the  foregoing  points,  because  they  were 
much  commented  upon  at  the  Bar ;  but  in  *truth  these  points  were       [  *77  J 
all  disposed  of  by  the  judgment  I  pronounced  at  the  hearing  of  the 
cause  in  January,  1847.    I  then  decided,  that  the  plaintiff  was 

(1)  2  Ld.  Bay.  1118.  (4)  8  R  B.  33  (10  Yes.  470). 

(2)  27  B.  B.  441  (3  B.  &  C.  623).  (5)  5  Buss.  195. 

(3)  6  B.  B.  246  (6  Vea  174).  (6)  71  R  B.  213  (5  Hare,  642). 
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iNOBAM  entitled  to  relief  under  two  conditions :  First,  that  the  misrepre- 
Tho'bp.  sentations  were  established ;  and,  secondly,  that  damage  and  injary 
had  resulted  from  them  to  the  plaintiff.  I  reserved  to  myself  the 
question,  whether  I  should  send  the  case  to  a  jury ;  but  in  other 
respects  I  decided  the  whole  case,  so  far  as  the  expression  of  my 
opinion  could  do  so. 

The  decree  directs  a  sale,  and  that  the  incumbrances  shall  be 
ascertained;  and  if  the  surplus  proceeds,  after  payment  of  the 
prior  incumbrances,  shall  not  amount  to  1,500/.,  then  the  Master 
is  to  make  inquiries  as  to  the  state  of  the  incumbrances  on  the 
28rd  August,  1889.  If  (as  the  defendants  have  argued)  the  plaintiff 
took  the  security  for  what  it  was  worth,  these  latter  inquiries  would 
have  been  nugatory.  But,  by  the  terms  of  the  decree,  the  inquiries 
were  to  be  without  prejudice,  and  I  could  not,  therefore,  refuse  to 
hear  the  argument  for  the  defendant  repeated. 

I  directed  the  inquiries  contained  in  the  decree,  in  order  that  I 
might  be  informed  what  were  the  incumbrances  and  their  amount, 
for  that  would  go  directly  to  the  question  of  misrepresentation.  I 
desired  also  to  know  the  value  of  the  property  in  August,  1889  ; 
because,  as  I  before  observed,  although  value  might  in  some  sense 
be  a  matter  of  opinion,  yet  the  disproportion  between  the  alleged 
and  actual  value  might  be  such  as  to  make  fraudulent  a  merely 
general  representation  as  to  the  sufficiency  of  the  proposed 
Becurity. 

The  Master  has  made  his  report,  and  the  short  result  of  that 
report  may  be  stated  in  a  few  words.  Assuming  the  annual  value 
[  *78  ]  to  have  been  8002.,  (in  fact  the  property  *was  let  at  a  much  less 
sum,)  the  gross  value  was  4,800Z.  The  incumbrances  were,  the 
annuity  of  150/.,  or  1,740/.,  and  the  mortgage  for  2,500/.,  making 
together  4,240/.  This  would  leave  a  value  of  560/.  beyond  the 
incumbrances.  If  the  rental  were  less,  it  would  of  course  be 
reduced  in  proportion.  In  no  view  of  the  case  could  it  be  an 
adequate  security  for  1,500/.,  subject  to  existing  incumbrances, 
and  much  less  could  it  be  worth  three  or  four  times  the  amount  of 
the  sum  to  be  secured  in  favour  of  the  plaintiff.  If  Henry  Wilson 
said  it  was  unincumbered,  except  the  annuity,  that  was  a  fraud ; 
and  if  he  did  not  say  that,  but  said  only  that  it  was  a  sufficient 
security,  or  that  it  was  worth  three  or  four  times  as  much  as  the 
1,500/.  as  a  security,  it  is  difficult  to  say  that  such  a  representation 
could  have  been  other  than  fraudulent. 

(His  Honour  then  went  through  the  pleadings  and  evidence,  and 
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concluded  that  the  case  made  by  the  bill,  of  misrepresentation 
concerning  the  value  of  the  property,  was  proved.) 

Some  observations  were  made  on  the  delay  in  filing  the  bill,  as  a 
circumstance  that  discredited  the  plaintiff's  case.  I  cannot  so 
consider  it.  If  the  mortgage  itself  were  in  question,  or  if  the  state 
of  the  property,  with  reference  to  the  incumbrances,  was  known  in 
the  lifetime  of  Henry  Wilson,  and  unnoticed  by  the  plaintiff,  the 
observations  upon  the  time  between  1839  and  1845,  when  the  bill 
was  filed,  might  be  material.  But  the  mortgage  not  being  in 
dispute,  there  is  nothing  in  that  part  of  the  case  to  excite  suspicion. 
Henry  Wilson  died  in  1840,  and  there  is  no  ground  for  imputing 
to  the  plaintiff  any  knowledge  of  the  state  of  the  title  until  after 
his  death. 


Ingram 

r. 
Thorp. 


Decree    for  payment  of   1,500^.,  with   interest   and  costs,  not 
including  the  costs  of  the  assignees  of  Wilson  &  Son. 


CHANT  V.  BEOWN. 

(7  Hare,  79—89.) 

Confidential  communications  made  by  a  party  to  his  attorney  or  counsel 
do  not  cease  to  be  privileged  by  the  fact  that  the  attorney  or  counsel  after- 
wards becomes  interested  as  devisee  of  the  property,  to  the  titlo  of  which 
such  communications  related. 

Upon  exceptions  for  insufficiency  to  the  answer  of  a  party  who  had  been 
the  attorney  in  the  transactions  impeached,  and  who  refused  discoveiy,  on 
the  ground  of  privilege,  the  Court  cannot  regard  the  subsequent  consent  of 
the  client  to  the  disclosiu^  of  the  matters  inquired  after,  for  the  question  of 
sufficiency  must  be  determined  as  of  a  time  anterior  to  the  exceptions. 

Exceptions  to  the  sufficiency  of  the  answers  of  Augustus  Pulsford 
Brown  and  George  Brown,  had  been  allowed  by  the  Master,  and 
were  now  argued  upon  exceptions  to  his  report.  The  question  was, 
whether  the  professional  relation  in  which  the  defendants  had  stood, 
as  attorney  and  counsel  to  a  party  in  the  transaction  impeached  by 
the  bill,  protected  from  discovery  the  matters  in  question,  notwith* 
standing  the  circumstances  that  had  subsequently  taken  place,  and 
which  had  given  the  defendants,  the  Browns,  or  one  of  them,  a 
beneficial  interest  in  the  property  in  dispute. 

By  a  settlement  made  in  1805,  upon  the  marriage  of  Edward 
Melton  and  Mary  his  wife,  the  husband  was  (subject  to  the  life 
estates  of  himself  and  his  wife)  donee  of  a  power  of  appointment  of 
an  estate  at  Westhill  in  the  county  of  Devon,  amongst  the  children, 
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Chant       or  Such  one  or  more  of  the  children  of  the  marriage  as  he  should 

hbown,      think  fit,  mih  remainder,  in  default  of  appointment,  amongst  the 

children  equally.    There  were  five  children  of  the  marriage,  Bichard, 

Mary,  Jane,  Elizabeth,  and  Margaretta.     Margaretta  married  the 

plaintiff,  Bobert  Chant. 

Edward  Melton,  the  husband,  died  in  1884,  and  Mary  the  wife 
in  1847. 

The  bill  was  filed  by  Bobert  Chant  and  Margaretta  his  wife, 
alleging  that  Mary,  one  of  the  daughters,  attained  her  age  of 
twenty-one  on  the  21st  of  May,  1828;  that,  shortly  afterwards, 
Edward  Melton,  by  some  deed,  duly  executed  and  attested  in  the 
manner  required  by  the  power  in  the  settlement  of  1805,  appointed 
[  'SO  ]  the  Westhill  estate  to  Mary,  the  daughter,  *absolutely ;  and  that, 
by  indentures  of  lease  and  release  of  the  12th  .and  18th  of  Sep- 
tember, 1828,  made  between  Edward  Melton  and  Mary  his  wife,  of 
the  first  part,  Mary,  the  daughter,  of  the  second  part,  John  Time- 
well  of  the  third  part,  and  the  defendant,  Augustus  Pulsford  Brown, 
of  the  fourth  part,  and  by  a  fine,  the  Westhill  estate  was  conveyed 
to  John  Timewell  in  fee,  by  way  of  mortgage  for  securing  to  him 
ifiOOl.  The  bill  alleged  that  the  deeds  and  fine  were  executed  in 
pursuance  of  a  scheme  of  Edward  Melton,  the  donee  of  the  power, 
to  raise  money  for  his  own  use ;  and  that  Timewell  was  a  party  to 
such  scheme,  or  had  notice  of  the  intended  application  of  the  4,6002.; 
and  that  the  whole  of  such  sum  was  accordingly  paid  to  Edward 
Melton,  and  applied  for  his  own  purposes. 

It  appeared  by  the  bill  and  answers,  that  John  Timewell  died  in 
March,  1836,  having  by  his  will  devised  his  real  and  residuary 
personal  estate  to  the  defendant  George  Brown  and  Francis  Time- 
well,  upon  trust  for  the  separate  use  of  Mary,  the  wife  of  the 
defendant,  Augustus  Pulsford  Brown,  for  life,  remainder  to 
Augustus  Pulsford  Brown  for  life,  determinable  on  his  bankruptcy, 
and  otherwise  as  therein  mentioned,  remainder  to  the  children  of 
Augustus  Pulsford  Brown  and  Mary  his  wife;  and  the  testator 
appointed  the  said  Mary  Brown,  George  Brown,  and  Francis 
Timewell  his  executors.  There  were  children  of  Augustus  Pulsford 
Brown  and  Mary  his  wife,  but  none  of  such  children  were  parties 
to  the  suit ;  nor  was  the  personal  representative  of  Edward  Melton 
a  party. 

The  bill  charged  that  Timewell,  the  testator  and  mortgagee,  had 
notice,  before  the  advance  of  his  money,  of  a  fraudulent  exercise  of 
the  power  of  appointment,  as  thereby  alleged ;  and,  as  evidence  of 
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such  notice,  the  *bill  charged  that  the  defendant,  AugOBtus  Palsford       Chant 
Brown,  acted  as  the  solicitor  of  Timewell,  and  of  Edward  Melton,  in      bbo'wn. 
the  treaty  for  and  preparation  of  the  deeds  of  appointment  and  mort-       [  *8i  ] 
gage,  and  in  the  ezecation  and  completion  thereof  respectively,  and 
thereby  acquired  a  knowledge  of  the  nature  of  the  transaction  ;  and 
that  the  same  also  appeared  by  an  account  current  between  Edward 
Melton  and  Augnstas  Pulsford  Brown,  in  the  possession  of  the  latter. 
The  bill  sought  to  set  aside  the  deed  of  appointment  of  May, 
1828,  and   the    mortgage-deed  of  September  following,  and  the 
effect  of  the  fine  in  favour  of  the  parties  who  would,  under  the 
settlement  of  1805,  in  default  of  appointment,  be  entitled  to  the 
Westhill  estate. 

The  defendants,  Augustus  Pulsford  Brown  and  George  Brown, 
filed  separate  answers.    Augustus  Pulsford  Brown  said,  that  he 
was,  and  continued  to  be,  an  attorney  and  solicitor,  and  that  he 
acted  as  the  solicitor  of  Edward  Melton  in  the  treaty  for  and  pre- 
paration of  said  deed  of  appointment ;  and  that  George  Brown,  a 
barrister-at-law,  acted  as  the  counsel  of  Edward  Melton  in  settling 
the  draft  of  said  deed  of  appointment    The  defendant  said,  that 
he,  (Augustus  Pulsford  Brown,)  did  not  act  as  the  solicitor  of  John 
Timewell  in  the  treaty  for  a  preparation  of  said  deed  of  appoint- 
ment ;  and  that  George  Brown  did  not  act  as  the  counsel  of  John 
Timewell  in  settling  the  said  draft;  and  that,  to  the  knowledge  or 
belief  of  the  defendant,  John  Timewell  was  not  party  or  privy  to 
the  treaty  for,  or  preparation,  or  making  or  executing  of  said  deed 
of  appointment,  and  did  not  know,  and  was  not  in  any  way 
informed,  that  the  same  had  been,  or  was  about  to  be  made  or 
executed,  or  that  there  was  or  had  been  any  treaty  for  the  same. 
The  defendant,  Augustus  Pulsford  Brown,  further  ^said,  that  he       [  *B2  j 
acted  as  the  solicitor  of  Edward  Melton  and  John  Timewell,  in  the 
treaty  for  and  preparation  of  the  said  indentures  of  the  12th  and 
13th  of  September,  1828,  and  the  mortgage  thereby  made,  and  that 
George  Brown  acted  as  counsel  of  Edward  Melton  and  John  Time- 
well  in  settling  the  draft  of  the  said  indenture  of  the  18th  of 
September,  1828 ;  but  the  defendant  said,  that  he,  the  defendant, 
was  not  consulted  by,  and  did  not  act  as  the  solicitor  of  Edward 
Melton  and  John  Timewell,  or  either  of  them,  in  or  about  the 
treaty  for  or  preparation  of  said  indentures  of  the  12th  and  18th 
of  September,  1828,  or  the  mortgage  thereby  made ;  nor  did  George 
Brown  act  as  the  counsel  of  Edward  Melton  and  John  Timewell,  or 
either  of  them,  in  settling  the  draft  of  the  said  indenture,  until 
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Chant  Bome  months  after  the  making  and  executing  of  said  deed  of 
Brown.  appointment ;  and  that  the  treaty  for,  and  preparation  and  making 
and  executing  of  the  said  deed  of  appointment,  formed  an  entirely 
separate  and  distinct  transaction  from  the  treaty  for,  and  prepara- 
tion and  making  and  executing  of  the  said  indentures  of  the  12th 
and  18th  of  September,  1828 ;  and  that  the  treaty  for,  and  preparation 
or  executing  of  the  said  deed  of  appointment  had  not  any  connection 
with  the  treaty  for  or  preparation  or  making  or  executing  of  the 
said  indentures ;  and  the  defendant  said,  that  all  the  knowledge 
and  information  which  he  possessed  of  the  purport  or  effect  or 
contents  of  the  said  deed  of  appointment,  or  the  circumstances 
under  which,  or  the  purposes  for  which,  or  by  virtue  of  what  power 
or  authority,  or  under  what  agreement,  or  with  what  view  the  same 
was  made  and  executed,  or  the  form  or  mode  of  the  execution  or 
attestation  thereof,  or  any  other  matter  or  thing  in  any  way  relating 
to  the  said  deed  of  appointment,  were  acquired  by  him,  the 
defendant,  in  the  course  and  by  means  of  his  said  professional 
employment  as  the  solicitor  of  Edward  Melton,  and  not  otherwise ; 
[  *83  ]  *and  that  all  the  knowledge  and  information  which  he,  the  defen- 
dant, possessed  of  the  purport  or  effect  or  contents  of  the  said 
indentures  of  the  12th  and  Idth  of  September,  1828,  or  the  circum- 
stances under  which,  or  the  purposes  for  which,  or  under  what 
agreements  or  agreement,  or  with  what  view  the  same  was  made 
and  executed,  or  by  whom  the  money  secured  thereby  was  advanced 
or  paid,  or  how  the  same  was  applied,  or  any  other  matter  or  thing 
in  any  way  relating  to  the  said  indentures,  were  acquired  by  him, 
the  defendant,  in  the  course  and  by  means  of  his  said  professional 
employment  as  the  solicitor  of  Edward  Melton  and  John  Timewell 
respectively,  and  not  otherwise ;  and  the  defendant  submitted  he 
was  not  bound  to  set  forth,  and  he  refused  to  set  forth,  the  par- 
ticulars inquired  after  by  the  interrogatories  with  regard  to  the 
purposes  for,  and  the  manner  in  which  the  appointment  of  May, 
1828,  was  made  to  Mary,  the  daughter.  These  inquiries  formed 
the  subject  of  ten  exceptions. 

Mr.  Wood  and  Mr.  Bird,  for  the  defendants,  in  support  of  the 
exceptions  to  the  report : 

The  privilege  extended  to  professional  confidence  was  not  taken 
away  by  any  subsequent  events.    It  was  emphatically  stated  by 
Mr.  Justice  Buller,  in  Wilson  v.  Kastall  (i),  not  to  cease  "  at  any 
(1)  2E.  E.  515(4  T.B.  759). 
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period  of  time.    In  sach  a  case,  it  is  not  sufficient  to  say  the  cause       Chant 
is  at  an  end ;  the  mouth  of  such  a  person  is  shut  for  ever : "  Carp-      brown. 
maelY.  Powis{i),  Jones  y.  Piuj/h{2).     The  fact  that  the  party  was 
dead  to  whom  were  imputed  the  acts  complained  of,  did  not, 
therefore,  alter  the  case,  or  destroy  *the  privilege  which  originally       [  •Si  ] 
existed ;  nor  was  it  aflfected  by  the  circumstance  that  the  solicitor 
had  acquired  a  partial  interest  in  the  property  to  which  the  dispute 
related. 

The  Solicitor-General  and   Mr.  Dickinson,  for  the  plaintiffs, 
contra : 

The  true  question  is,  whether  Timewell,  the  testator,  if  he  had 
been  himself  a  defendant  to  the  bill,  would  have  been  bound  to 
answer.  The  charge  against  Melton  and  Timewell  is  that  of  con- 
triving and  carrying  into  effect  a  scheme,  whereby  Melton  was 
enabled  to  possess  himself  of  money  which  belonged  to  his  children; 
thereby  committing  a  fraud  on  the  settlement.  It  is  clear  that 
Timewell  could  not  have  avoided  discovery  of  the  fact,  or  the  extent 
of  his  participation  in  the  alleged  fraud.  Then,  the  privilege  of  the 
attorney  being  not  for  his  own  benefit,  but  for  that  of  his  client, 
was  only  co-extensive  with  the  privilege  of  the  client.  The  diffi- 
culty, if  any  had  existed,  was  moreover  entirely  removed  by  the 
fact  that  the  interest  of  Timewell  had  become  vested  in  the  defen- 
dants, the  Browns,  whereby  the  several  characters  of  solicitor  and 
client  were,  as  it  might  be  said,  merged:  Ttigwell  y.  Hooper (s), 
Gappy  V.  Few  (4).  In  so  far  as  the  interest  of  Mary  Melton,  the 
appointee,  was  concerned,  the  privilege  was  waived  in  this  suit,  and 
the  solicitor  would  not  be  permitted  to  insist  upon  it,  where  the 
client  expressly  required  the  discovery  to  be  made :  Blenkinsopp  v. 
BUnkinsopp{5). 

Mr.  Wood,  in  reply,  denied  the  proposition,  that  the  *privilege       C  *®*  1 
which  could  be  or  ought  to  be  claimed  by  the  solicitor,  and  by 
the  client,  was  the  same :   Greenough  v.  Gaskell  (6),  Desborough  v. 
Rawlins  (7). 

The  Vicb-Ghancellor  : 

It  is,  I  understand,  admitted  that  the  answers  of  the  defendants 
do  not  satisfy  the  interrogatories  in  the  bill  to  which  the  exceptions 

(1)  9  Beav.  16;  S.  C.  65  R.  U.  479  (4)  Hare  on  Discovery,  168. 
(1  Ph.  687).  (5)  78  R.  R.  216  (2  Ph.  601). 

(2)  65  R.  R.  347  (1  Ph.  96).  (6)  36  R.  R.  2o8  (I  My.  &  K.  98). 

(3)  76  R  R,  146  (10  Beav.  348).  (7)  45  H.  R.  320  (3  My.  &  Cr.  515). 
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Chxkt       apply-    The  two  defendants,  the  Browns,  insist  they  are  not  bound 

Bbowk.      to  answer  the  qaestions,  for  reasons  assigned  in  their  respective 

answers.    The  Master  thoaght  the  reasons  insufficient  in  law,  and 

allowed  the  exceptions,  and  they  came  before  me  upon  exceptions 

to  the  Master's  report,  finding  the  answers  insufficient. 

It  will  simplify  the  case  if  I  confine  my  observations  to  the  answer 
of  Augustus  Pulsford  Brown  ;  for  it  was  admitted  (after  I  had  inti- 
mated my  opinion,  that,  if  the  case  of  Augustus  Pulsford  Brown, 
solicitor  and  attorney,  was  within  the  privilege  insisted  upon,  that 
of  George  Brown,  the  counsel,  must  be  within  the  privilege  also) 
that  the  same  judgment  must  apply  to  both  answers. 

It  may  be  convenient  to  observe,  as  narrowing  the  argument,  that 
there  is  no  exception  applicable  to  the  account  current,  which  is 
mentioned  in  the  bill  as  a  ground  for  affecting  Timewell  with  notice 
of  the  plaintiffs'  case ;  and  with  respect  to  the  terms  in  which  the 
privilege  is  claimed,  (being  not  less  strong  than  those  in  Jones  v. 
Pugh  (i)),  it  was  not  argued  that  they  did  not  describe  a  case  of 
[  *^6  ]  privilege,  if  the  position  of  the  parties  *were  such  as  to  entitle  them 
to  claim  it.  I  may  observe,  also,  that  the  Browns  are  not  charged 
with  any  fraud. 

Now,  if  Edward  Melton  and  John  Timewell  were  living,  and  the 
question  arose  between  the  plaintiffs  on  one  side  and  them  on  the 
other,  I  may  perhaps  say  there  are  interrogatories  not  answered 
which  they  could  not  have  refused  to  answer.  A  party  liable  to 
give  discovery  at  the  suit  of  another  cannot,  by  communicating  the 
matter  of  such  discovery  to  his  solicitor,  for  the  purpose  of  getting 
advice,  on  the  ground  of  that  communication  only  excuse  himself 
from  giving  the  discovery  which  otherwise  he  would  have  been 
bound  to  give.  I  had  occasion  fully  to  consider  the  distinction 
between  the  client  and  the  attorney,  in  that  respect,  in  Lord 
Wdlsingham  v.  Goodricke  (2).  Here  the  question  is,  whether  the 
attorney  is  bound  to  give  the  discovery. 

The  law  upon  this  point  is  given  with  clearness  in  Mr.  Phillips's 
Treatise  on  Evidence.  The  mouth  of  the  attorney,  with  respect  to 
privileged  communications,  is  closed  for  ever,  unless  he  has  the 
permission  of  his  client  (whose  privilege  it  is)  to  speak ;  and  it  is 
immaterial  whether  the  client  be  a  party  in  the  suit  or  not.  Lord 
Brougham  examines  the  principle  of  the  rule  in  Gieenotigh  v. 
Oaskell  (s).    It  is  a  rule  founded  upon  something  like  necessity. 

(1)  66  B.  B.  347  (1  Ph.  96).  (3)  36  R.  B.  258  (1  My.  &  K.  98). 

(2)  64  B.  B.  226  (3  Hare,  123). 
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Without  it  no  one  would  dare  ask  professional  advice ;  and  it  is  not,       Chant 
perhaps,  too  much  to  say  of  the  rule,  that,  unless  the  client  waives      bbowk. 
the  benefit  of  it,  courts  of  justice  are  bound  to  consider  confidential 
communications  (falling  within  the  rule)  as  if  they  never  had  been 
made. 

But  it  was  argued,  that,  in  this  case,  the  parties  upon  whom  the 
benefit  of  the  privilege  had  devolved  upon  *the  death  of  Edward  [  ^87  ] 
Melton,  appeared  and  waived  the  privilege.  I  cannot  understand 
how  that  argument  can  apply  upon  exceptions  to  the  answer.  The 
question  upon  the  exceptions  is,  not  whether  the  client,  after 
answer,  consents  to  waive  his  privilege,  but  whether  the  answer 
was  sufficient  at  the  time  it  was  filed.  Upon  a  motion  for  the 
production  of  documents  scheduled  to  the  answer,  an  opportunity 
(of  which  the  Lord  Ghanobllor  availed  himself  in  Blenkinsapp  v. 
Blmkinsopp)  is  presented  of  getting  the  waiver  of  the  client.  But 
that  is  inapplicable  to  an  answer,  the  sufficiency  of  which  must  be 
determined  as  of  a  time  anterior  to  the  exceptions.  I  have  not  now 
to  consider  whether  the  plaintiffs  might  avail  themselves  of  it  by 
amending  their  bill. 

If,  however,  the  waiver  were  applicable  to  the  case,  I  should  be 
of  opinion  that  there  was  no  such  consent  in  this  case  as  would 
justify  the  attorney  in  disclosing  what  was  originally  confidential. 
The  parties  upon  whom  the  benefit  of  the  privilege  devolved,  upon 
the  death  of  Edward  Melton,  would,  in  the  first  instance,  be  Mary, 
the  appointee,  and  those  who  claim  derivatively  under  the  appoint- 
ment to  her,  namely,  the  Timewells,  and  perhaps  the  personal 
representatives  of  Edward  Melton,  for  I  am  not  prepared  to  admit, 
without  more  information  than  I  now  possess,  that  Edward  Melton, 
as  donee  of  the  power  which  he  exercised  dn  favour  of  Mary,  may 
not  have  an  interest  in  upholding  the  appointment,  even  against 
the  wills  of  Mary  and  Timewell.  The  right  of  Mary  now  to  give 
up  the  benefit  of  the  exclusive  appointment  to  her  brother  and 
sisters  is  not  the  question.  Admitting  that  Mary  might  waive  the 
privilege,  in  respect  of  her  own  interest,  she  cannot,  after  the 
mortgage  of  September,  1828,  deprive  Timewell,  and  those  who 
claim  under  him,  of  the  benefit  of  the  privilege. 

But  it  was  said,  that  Augustus  Pulsford  Brown  having,  under        [  8h  ] 
Timetvell's  will,  acquired  a  property  in  the  mortgage,  must,  upon 
these  exceptions,  be  considered  as  owner  of  the  property,  and  that, 
as  such  owner,  he  could  not  refuse  to  answer  interrogatories  which 
Timewell  himself  would  have  been  compellable  to  answer.    I  cannot 
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bring  myself  to  think  that  reasoning  sound,  even  if  Aagnstus 
Pulsford  Brown  were  absolute  owner,  which  he  is  not.  If  Timewell 
had  left  his  property  by  will  to  a  stranger,  the  mouth  of  Augustus 
Pulsford  Brown  would  have  been  for  ever  closed  in  respect  of  the 
privileged  communications.  Gould  it  then  be  argued  with  success, 
that  if  that  stranger  had  by  will  given  the  property  to  Augustus 
Pulsford  Brown,  or  that  Augustus  Pulsford  Brown  had  purchased 
it  of  him,  he  would  have  become  bound  to  disclose  that  which,  by 
the  supposition,  came  to  his  knowledge  under  circumstances  which 
made  it  confidential,  and  which,  but  for  his  own  acquisition,  he 
never  could  have  disclosed?  I  cannot  come  to  that  conclusion. 
The  claim  of  privilege  in  this  case  deprives  the  plaintiffs  of  no 
evidence  or  right  they  originally  had  to  a  discovery  from  Augustus 
Pulsford  Brown;  and  if  that  can  be  made  out,  why  should  the 
subsequent  accident  of  the  property  coming  to  him  make  him  liable 
to  give  discovery  of  matter  which  came  to  his  knowledge  under  a 
privilege,  which,  in  favour  of  third  persons,  would  be  conclusive? 
But,  in  this  case,  Augustus  Pulsford  Brown  is  not  absolute  owner ; 
why,  then,  is  his  limited  ownership  to  deprive  the  owner  of  the 
corpus  of  the  estate  of  the  privilege? 

It  was  ingeniously  argued,  that  those  who  claim  under  Timewell 
could  not  object  to  discover  that  which  related  to  the  appointment 
only ;  for  that  the  answer  stated,  that  Augustus  Pulsford  Brown 
was  solicitor  for  Edward  Melton,  only  in  the  matter  of  the  appoint- 
ment. *There  are  two  answers  to  that  argument;  first,  that  the 
plaintiflf's  case  upon  his  bill — and  without  proving  which,  he  can 
get  no  relief,  and  for  the  purpose  of  proving  which,  he  wants  dis- 
covery from  Augustus  Pulsford  Brown — is,  that  the  appointment 
and  mortgage  were  one  transaction ;  and,  secondly,  that  the 
mortgage  of  September,  1828,  gives  Timewell,  and  those  who  are 
entitled  through  him,  an  interest  in  the  appointment,  and  makes 
their  consent  as  necessary  to  the  disclosure  of  the  confidential 
communications,  as  that  of  Mary,  the  appointee. 

Exceptions  to  the  report  alloxced. 
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In  the  Matter  of  GAFFEE'S   SETTLEMENT. 

(7  Hare,  101—106.) 

[Beversed  on  appeal,  as  reported  in  1  Mac.  &  G.  541.] 
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MIDDLETON  v.   EEAY(l).  m9. 

(7  Hare,  106—108 ;  S.  C.  18  L.  J.  Ch.  153 ;  13  Jur.  116.)  /-^S. 

Upon  a  refereDce  to  the  Master  to  appoint  new  trustees,  in  a  case  where      Wwram, 
the  power  of  appointment  was  vested  by  the  author  of  the  ti'ust  in  a  party  to  *'  ' 

the  cause,  the  Master  should  have  regard  to  the  power  in  selecting  the  L  *06  j 
trustees  from  the  persons  proposed  by  that  party  and  by  others,  but  the 
Master  was  not  bound  to  approve  of  the  persons  nominated  by  that  party  in 
preference  to  other  persons  whom  he  might  consider  more  eligible ;  and  his 
decision  was  not  open  to  exception  merely  because  he  had  not  chosen  the 
persons  nominated  by  the  party  to  whom  the  power  was  given. 

Exceptions  to  the  Master's  report,  approving  of  two  persons  as 
new  trustees  of  the  estate  of  B.  Middleton,  the  testator,  in  the 
place  of  one  trustee  who  was  dead,  and  of  another  who  declined 
to  act. 

The  defendant,  the  widow  of  the  testator,  who,  under  his  will, 
was  entitled  to  a  life  interest  in  the  estate,  and  was  also  the  sur- 
viving and  continuing  trustee,  had  married  the  defendant  Beay. 
The  plaintiffs  were  the  parties  interested  in  remainder.  The  will 
provided,  that,  in  case  any  of  his  trustees  thereby  nominated  and 
appointed,  or  any  future  trustee  or  trustees  to  be  nominated  in  the 
place  or  stead  of  them  or  either  of  them,  as  thereinafter  mentioned, 
should  happen  to  die,  or  desire  to  be  discharged  from  or  decline  or 
become  incapable  to  act  in  the  trusts  thereby  in  them  respectively 
reposed  as  aforesaid,  before  the  trusts  should  be  fully  executed, 
*tfaen,  and  so  often  as  the  same  should  happen,  it  should  and  might  [  *107  | 
be  lawful  to  and  for  the  surviving  or  continuing  trustees  or  trustee, 
by  any  deed  or  deeds,  &;c.,  from  time  to  time  to  nominate,  constitute, 
and  appoint  any  other  person  or  persons  to  be  a  trustee  or  trustees, 
in  the  place  of  the  trustee  or  trustees  so  dying  or  desiring  to  be 
discharged,  or  refusing  or  declining  or  becoming  incapable  to  act, 
as  aforesaid. 

Mr.  Kenyon  Parker  and  Mr.  Shehbeare  argued,  that  the 
existence  of  the  suit  did  not  put  an  end  to  or  suspend  the 
operation  of  the  will,  or  take  away  the  powers  conferred  by  the 
testator.  The  suit  only  rendered  it  necessary  that  those  powers 
should  be  exercised  under  the  control  of  the  Court.  In  this  case, 
the  Master  was  bound  to  select  the  persons  nominated  in  pursuance 

(1)  Under  the  modem  form  of  decree  134,  52  L.  J.  Ch.  396,  48  L.  T.  395; 

the  power  of   appointment   of   new  and  see  In  re  Higginbottom  [1892]  3 

tnutees  is  not  superseded  as  it  was  in  Ch.  132.— -O.  A.  S. 
this  case:  220  Gadd  (1883)  23  Ch.  D. 
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MiDDLBTON    of  the  powor,  they  being  proper  persons ;  and  therefore,  the  Master 
Beat.        ought  to  have  selected  the  persons  proposed  by  Mrs.  Beay :  Webb 
V.   Loi'd  Shaftesbury  {\)y    Attorney-General   v.    Clack  {2),    Cafe    v. 
Bent{^). 

The  Solicitor 'Qeneraly  in  support  of  the  report: 

The  trustee  had  an  opportunity  of  appointing  new  trustees  before 
the  bill  was  filed  ;  but  not  having  done  so,  the  appointment  was  in 
the  Master,  by  force  of  the  decree.  It  was  not  a  matter  in  which 
any  party  could  be  supposed  to  have  an  interest  other  than  in 
obtaining  the  appointment  of  fit  persons ;  and  the  decision  of  the 
Master  could  not  now  be  displaced,  except  by  showing  that  the 
persons  he  had  selected  were  not  fit  for  the  office. 

The  Vicb-Chancbllor,  after  communicating  with  the  Master, 
[  *io8  ]  said  that  the  surviving  trustee  might  have  acted  *under  the  power 
given  by  the  will,  and  appointed  new  trustees  before  the  commence- 
ment of  the  suit ;  but,  instead  of  doing  this,  it  appeared  that  several 
years,  from  1842  to  1846,  had  been  allowed  to  elapse  without  any 
such  appointment.  In  the  simple  case  of  a  power  of  appoint- 
ing trustees,  confided  to  a  particular  person,  the  Court,  on  referring 
it  to  the  Master  in  a  suit  for  the  appointment  of  new  trustees,  would 
probably  give  a  special  direction  to  the  Master  to  approve  of  fit 
persons  to  be  nominated  by  the  donee  of  the  power.  Such  special 
directions  had,  however,  not  been  asked  for,  or  had  not  been  made 
in  this  case.  The  cause  had  been  referred  to  the  Master  in  the 
usual  way.  Under  such  a  decree,  the  power  of  appointment  given 
by  the  will  to  the  defendant  was,  no  doubt,  a  circumstance  to  be 
regarded  ;  but  it  was  only  one  circumstance.  It  gave  the  defendant 
no  right  to  require  the  appointment  of  her  nominees.  The  Master, 
taking  that  as  well  as  other  circumstances  into  his  consideration, 
had  thought  proper  to  approve  of  the  trustees  nominated  -by  the 
other  parties.  The  defendant  did  not  object  to  the  fitness  of  the 
trustees  so  chosen.  He  could  not  allow  the  exception  without 
holding,  as  an  abstract  proposition,  that  under  a  decree  in  the 
common  form,  directing  the  Master  to  approve  of  trustees,  he  is 
not  at  liberty,  in  his  discretion,  to  select  persons  other  than  those 
proposed  by  the  party  to  whom  the  power  of  appointment  was 
given.  He  saw  no  ground  for  differing  with  the  Master  in  the 
conclusion  to  which  he  had  come.      The  Master  had  given  some 

(1)  6  B.  R.  154  (7  Ves.  480).  (3)  64  B.  R.  280  (3  Hare,  245). 

(2)  49  R.  R.  405  (I  Beav.  467), 
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reasons    for    his    decision,    which   deserved    attention ;   bat   the    Middletok 
judgment    of  the    Court    was    formed    independently  of   those        rbay. 
reasons. 


BAGSHAW    V. 


The    eastern 
COMPANY. 


Exception  overruled, 
UNION    RAILWAY 


(7  Hare,  114—133 ;  S.  C.  6Bail.  Cas.  152;  18  L.  J.  Ch.  193 ;  13  Jnr.  602  ;  afPd 
on  app.  2  Mac.  ft  G.  389  ;  2  H.  ft  Tw.  201 ;  6 Bail.  Caa.  169;  19  L.  J.  Ch. 
410;  14  Jur.  491.) 

[Afvibmsd  on  appeal  as  reported  in  2  Mac.  &  6.  889.] 


1849. 

Afarrk  6,  6, 

28. 

WlORAM, 
V.-C. 

[IM] 


EARL  GRANVILLE  v.  M^EILE. 

(7  Haro,  156—158 ;  S.  C.  18  L.  J.  Ch.  164  ;  13  Jur.  252.) 

A  power  contained  in  a  settlement  of  real  estate  on  trust  for  sale,  enabled 
one  of  the  parties,  his  executors,  administrators,  or  assigns,  on  a  vacancy 
to  appoint  a  new  trustee.  The  party  so  empowered  died,  having  by  his  will 
named  three  executors,  one  of  whom  renounced  probate ;  and  the  vacancy 
in  the  trust  having  occurred,  it  was  held,  that  the  two  acting  executors  had 
power  to  appoint  the  new  trustee. 

A  BILL  by  the  parties  beneficially  interested  under  a  settlement 
of  real  estate,  on  trust  for  sale  and  other  purposes,  together  with 
parties  who  had  been  subsequently  ^nominated  to  be  new  trustees, 
in  the  place  of  deceased  trusteesi  of  the  same  settlement,  for  a  con- 
veyance of  the  trust  property  to  the  new  trustees  by  the  defendants, 
the  devisees  of  the  last  survivor  of  the  original  trustees ;  or  if  the 
Court  should  be  of  opinion,  that  one  of  the  persons  so  named  as  a 
new  trustee  had  not  been  properly  appointed,  then  that  it  might  be 
referred  to  the  Master  to  appoint  a  trustee. 

The  question  was,  whether  a  power  of  appointment  given  to  a 
deceased  person,  ''his  executors,  administrators,  or  assigns,"  was 
well  executed  by  the  two  acting  executors  appointed  by  the  will  of 
such  deceased  person,  where  three  executors  had  been  named  in 
his  will,  and  one  of  them  had  [renounced  probate]  (i). 

Mr.  F.  Currey^  for  the  plaintiffs. 

Mr.  CaimSy  for  the  two  acting  executors  of  the  deceased  donee 
of  the  power. 

Mr.  Stevens,  for  the  devisees  of  the  last  survivor  of  the  original 

trustees,  in  whom  the  legal  estate  was  vested. 

(1)  The  original  report  here  by  mis-  judgment  is  more  explicit  upon  this 
take  statee  "declined  to  act."    The     point.--0.  A.  S. 


1849. 

March  9.  10 

13. 

WlORAM, 
V.-C. 

[156] 
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[  M58  ] 


[Keates  v.  Burton  (i) ;  Eato7i  v.  Smith  (2),  and  other  cases  were 
cited.] 

The  Vice-Chancbllor  : 

In  this  case,  by  a  settlement  of  the  11th  of  June,  1883,  a  power 
was  reserved  to  George  Alexander  Fullerton,  his  executors,  adminis* 
trators  or  assigns,  in  events  which  afterwards  happened,  to  appoint 
a  new  trustee  in  *the  place  of  Stone,  an  original  trustee  of  the  11th 
of  June,  1838.  Stone  died  in  1844,  having  devised  the  trust  estates, 
and  the  same  are  now  vested  in  the  devisees  in  trust  under  Stone's 
will.  George  Alexander  Fullerton  is  since  dead,  having  made  a 
will  and  appointed  three  persons  executors.  One  of  those  persons 
has  renounced,  and  the  will  has  been  proved  by  the  remaining 
two.  The  two  acting  executors  under  Fullerton's  will  have 
appointed  a  trustee  in  the  place  of  Stone.  The  trustee  so  appointed, 
together  with  the  other  trustees  of  the  settlement  of  the  11th  of 
June,  1833,  have  called  upon  the  devisees  in  trust  under  Stone's 
will,  to  convey  the  property  to  them ;  and  the  question  is,  whether 
the  appointment  of  trustee  by  the  acting  executors  of  Stone  is  a 
good  appointment.  I  have  referred  to  Sir  Edward  Sugden's  Book 
on  Powers,  but  find  nothing  there  to  make  me  doubt  the  sufficiency 
of  the  appointment.  The  question  in  all  such  cases  is  whether  the 
confidence  is  reposed  in  the  individuals  named  or  in  the  persons 
who  de  facto  fill  the  given  office. 

In  this  case  the  power  to  appoint  the  trustee  is  not  derived  under 
the  will  of  Fullerton,  but  under  the  settlement  of  June,  1833 ;  and 
I  cannot,  in  such  circumstances,  hesitate  in  coming  to  the  conclu- 
sion, that  the  intention  of  the  parties  was,  that  those  whom  Fullerton 
trusted  to  administer  his  property  should  also  be  trusted  to  exercise 
the  power  given  to  Fullerton  in  the  settlement  of  June,  1833. 
Those  whom  Fullerton  trusted  were  the  persons  who  acted,  and  not 
those  only  whom  he  named. 


1848. 

Deo.  U, 12, 

1849. 

Feb.  9. 

WlGBAM, 
V..C. 

[169] 


WEBSTER  V.   BRAY(s). 

(7  Hare,  159—181.) 

Two  sets  of  parties  having  projected  a  railway  on  a  similar  line,  agreed 
to  consolidate  the  project,  and  appointed  as  solicitors  of  the  proposed  Com- 
pany,  the  plaintiff  and  defendant,  whom  they  had  respectively  consulted 
prior  to  the  consolidation.  The  two  solicitors  accepted  the  appointment 
without  making  any  definite  arrangement  as  to  the  division  of  the  business, 


(1)  9  R.  R.  315  (14  Ves.  434). 

(2)  50  R.  R.  172  (2  Beav.  236). 


(3)  Robinson  v.  Anderson  (1855)  20 
Beav.  98,  102 ;  affd.  7  D.  M.  &  G.  239. 
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or  of  tlie  emoluments  of  the  office,  and  a  much  larger  portion  of  the  work      Wkbster 
was  done  by  the  defendant  than  by  the  plaintiff.    In  a  conversation  r. 

between  them  about  six  months  after  tiie  appointment,  and  before  theprin-  Bbay. 
cipal  part  of  the  business  was  transacted,  the  plaintiff  stated,  as  the  result 
of  his  inquiries  into  the  practice  in  like  cases,  that  the  allowance  for  office 
expenses  and  personal  trouble  in  such  limited  partnerships  between 
solicitors,  was  made  by  each  party  retaining,  besides  his  expenses  and  dis- 
bursements, from  ten  to  twenty-five  per  cent,  on  the  amount  of  the  net 
charges  for  the  business  done,  and  which  principle  he  considered  satis- 
factory; and  the  defendant,  in  reply,  observed,  that  there  could  be  no 
misunderstanding  about  it  between  honourable  men.  Upon  a  bill  by  the 
plaintiff,  claiming  an  account  and  division  of  the  profits  of  the  business 
done  by  the  Company,  upon  the  footibg  of  an  equal  copartnership,  and 
offering  to  allow  twenty-five  per  cent,  upon  the  work  done  separately,  to 
the  partner  who  did  it, — the  Cotj&t,  in  the  circumstances,  made  a  decree 
accordingly. 

In  April,  1815,  some  of  the  directors  of  the  Preston  and  Wyre 
Hallway  Company  projected  a  new  line,  to  connect  that  railway  with 
the  manufacturing  towns  of  the  West  Biding  of  Yorkshire ;  and, 
about  the  same  time,  a  similar  project  for  connecting  the  town  of 
Preston  with  the  West  Biding  was  set  on  foot  by  some  of  the 
directors  of  the  Preston  and  Longridge  Bailway  Company.  The 
plaintiff,  who  was  a  solicitor  residing  at  Manchester,  was  profes- 
sionally employed  or  consulted  as  solicitor  by  the  Preston  and  Wyre 
directors,  at  Manchester ;  and  the  defendant,  a  solicitor  residing  at 
Preston,  was  in  like  manner  employed  or  consulted  by  the  Preston 
and  Longridge  directors,  who  chiefly  resided  in  his  neighbourhood. 
The  two  parties  of  projectors  entered  into  communication,  and 
agreed  to  associate  themselves  together,  and  apply  to  Parliament 
for  powers  to  carry  into  effect  their  common  object,  under  the  name 
of  the  "  Fleetwood,  Preston,  and  West  Biding  Junction  Bailway 
Company."  They  accordingly  formed  a  provisional  committee,  and 
held  their  first  formal  meeting  on  the  8th  of  May,  1846,  at  which 
a  resolution  was  passed,  "  That  the  solicitors  be  Joseph  Bray,  Esq., 
Preston,  John  Webster,  Esq.,  Manchester." 

A  form  of  appointment  was  subsequently  prepared  ♦for  regis-       [  •i^o  ] 
tration,  under  the  stat.  7  &  8  Vict.  c.  110,  which  was  as  follows. 

"We,  promoters  of  the  Fleetwood,  Preston  and  West  Biding 
Junction  Bailway  Company,  do  hereby  appoint  Joseph  Bray  of 
Preston  in  the  county  of  Lancaster,  gentleman,  and  John 
Webster  of  Manchester  in  the  same  county,  gentleman,  attornies 
of  her  Majesty's  Court  of  Queen's  Bench,  to  be  solicitors  for  the 
promoters  of  the  said  Company,  for  the  purposes  specified  in 
the  6th  section  of  the  Act  for  the  Begistration,  Incorporation,  and 
Begulation  of  Joint-stock  Companies.      Signed,  on  behalf  of  the 
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WKB8TKR     promoters  of  the  said  Company :  T.  B.  Addison,  Clbmbnt  Botds, 
Bbay.       ^^^^^  Laidlay,  promoters  of  the  said  Company.    Dated,  this  11th 
day  of  October,  1845." 

To  this  was  subjoined  the  acceptance  of  the. plaintiff  and 
defendant,  in  these  words : 

"  We,  the  undersigned,  do  hereby  accept  the  office  of  solicitors 
for  the  promoters  of  the  Fleetwood,  Preston  and  West  Riding 
Junction  Railway  Company,  for  the  purposes  specified  in  the  6th 
section  of  the  Act  for  the  Registration,  Incorporation,  and  Regula- 
tion of  Joint-stock  Companies. 

"  Dated,  this  11th  day  of  October,  1845. 

"  JOSBPH  BbAT. 

"  John  Wbbstbb." 

The  Parliamentary  agents  returned  the  document,  with  an 
intimation  that  the  Registrar  refused  to  enter  both  names,  and 
that  the  acceptance  of  the  appointment  must  therefore  be  signed  by 
one  only.  Another  form  of  appointment  was  thereupon  signed  by 
the  promoters,  and  the  plaintiff,  in  forwarding  it  to  the  defendant, 
said  that  he  would  'Mefer  to  him  the  honour"  of  signing  the 
acceptance,  and  the  same  was  signed  by  the  defendant  only. 
[  161  ]  The  professional  business  of  the  Company  was  transacted  by  the 

plaintiff  and  defendant  as  such  solicitors ;  but  the  quantity  of  sach 
business  done  for  the  Company  by  the  defendant  was  much  greater 
than  that  done  by  the  plaintiff.  After  the  passing  of  the  Act,  the 
directors  of  the  **  Fleetwood,  Preston,  and  West  Riding  Junction 
Railway  Conpany  "  removed  their  offices  to  Preston.  The  plaintiff, 
by  a  letter  dated  the  22nd  day  of  August,  1846,  resigned  his  office  as 
a  solicitor  to  the  Company ;  and  on  the  Slst  of  August,  1846,  the 
defendant  was  appointed  their  sole  solicitor. 

In  March,  1847,  the  plaintiff  filed  his  bill  against  the  defendant, 
which,  after  setting  forth  the  circumstances  alleged  by  the  plaintiff 
to  have  taken  place  with  reference  to  the  appointment,  the  com- 
munication between  the  plaintiff  and  the  defendant,  and  the  manner 
in  which  the  duties  of  the  office  of  solicitor  to  the  Company  had 
been  divided  or  performed,  stated  that  the  defendant  had,  without 
the  knowledge  or  assent  of  the  plaintiff,  made  out  and  delivered 
bills  of  costs,  and  received  from  the  Company  monies  to  a  large 
amount.  The  bill  charged,  that,  by  the  effect  of  the  joint  appoint- 
ment of  the  plaintiff  and  defendant,  as  solicitors  of  the  Company, 
and  their  acceptance  thereof,  and  acting  under  the  same,  or  other- 
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wise,  under  the  circumstances  of  the  case,  a  partnership  or  joint     wbbbteb 
interest  was  constituted  between  the  plaintiff  and  defendant  in  the        bray. 
business  of  solicitors  for  the  Company,  during  the  subsistence  of 
the  appointment,  for  their  mutual  and  equal  profit  and  loss,  subject 
to  all  just  allowances  between  them,  and  prayed  a  declaration  of  the 
Court  to  that  effect.     The  bill  also  prayed,  that  an  account  of  the 
partnership  business  might  be  taken,  and  the  defendant  be  ordered 
to  pay  the  plaintiff  what,  if  anything,  should,  upon  such  account, 
appear  to  be  due  from  him,  the  plaintiff  being  ready  and  ^willing,       [  *i62  ] 
and  thereby  offering,  to  pay  to  the  defendant,  what,  if  anything, 
should  appear  to  be  due  to  him  thereupon ;  and  that,  in  taking 
such  account,  the  defendant  might  be  charged  with  interest  at  the 
rate  of  5/.  percent,  per  annum,  or  at  such  other  rate  as  to  the  Court 
should  seem  proper,  upon  the  balance  found  owing  from  him  to 
the  plaintiff,  for  the  period  since  the  settlement  which  had  been 
come  to  between  the  defendant  and  the  Company,  and  until  the 
actual  payment  of  such  balance;   or  that  the  defendant  might 
otherwise  be  charged  with  interest  upon  the  balance  or  sum  coming 
from  him  to  the  plaintiff  for  the  period  during  which  such  balance 
had  been  and  should  be  retained ;   and  that  the  account  prayed 
might  either  be  taken  upon  the  footing  of  including  an  allowance  to 
the  plaintiff  and  the  defendant  respectively,  for  office  expenses  and 
personal  trouble  in  respect  of  so  much  of  the  partnership  or  joint 
business  as  was  personally  superintended  and  managed  by  them 
individually,  or  exclusively  of  any  such  allowance,  as  to  the  Court 
should  seem  proper ;  and  if  exclusively  of  such  an  allowance,  then 
that  such  an  allowance  might  be  calculated  by  way  of  aper-centage 
deduction,  of  any  amount  not  exceeding  252.  per  cent.,  from  the  total 
amount  of  the  net  charges  for  the  business  personally  superintended 
and  managed  by  each  partner ;  or  otherwise,  that  such  other  allow- 
ance might  be  made  as  to  the  Court  should  seem  meet ;  and  if 
necessary,  that  it  might  be  referred  to  the  Master  to  inquire  and 
ascertain  what  would  be  a  proper  allowance  to  be  made  to  the 
plaintiff  and  the  defendant  respectively,  for  office  expenses  and 
personal  trouble ;  and  for  a  receiver  and  injunction. 

The  defendant  by  his  answer  denied  that  there  was  any  joint 
appointment,  or  that  any  partnership  was  constituted  between  him 
and  the  plaintiff,  as  solicitors  of  the  Company,  or  that  the  pro- 
ceedings were  taken  in  *their  joint  names,  or  upon  their  joint  [  *^^^  1 
responsibility,  or  their  joint  account ;  and,  on  the  contrary,  he 
insisted  that  such  of  the  proceedings  as  were  taken  by  himself,  were 
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taken  on  his  own  responsibility  and  accoont,  and  snch  of  them  as 
were  taken  by  the  plaintiff,  were  taken  upon  the  plaintiff's  respon- 
sibility and  account,  although,  in  some  of  the  printed  papers,  the 
names  of  both  were  inserted.  The  defendant  admitted  that  he  had 
delivered  his  bill  of  costs  for  business  done  for  the  Company, 
amounting  to  4,0382.  lis.  6d,,  and  that  he  had  received  45(M.  in 
respect  of  business  done  by  the  plaintiff,  having  indemnified  the 
Company  against  any  demand  which  the  plaintiff  might  have  ;  that 
he  (the  defendant)  had  also  received  7692.  16«.  4d.  in  respect  of  the 
bill  of  the  Parliamentary  agents,  and  4,669/.  8$.  2d.  on  account  of 
his  own  disbursements.  He  said  that  the  plaintiff  had  refused  to 
come  to  any  account,  except  upon  the  footing  of  the  alleged  partner- 
ship, although  no  such  partnership  ever  existed ;  and  the  defendant 
said,  that  he  had  frequently  offered  to  pay  the  said  sum  of  4502.  to 
the  plaintiff,  or  to  pay  to  the  plaintiff  whatever  he  was  justly 
entitled  to. 

Evidence  was  entered  into ;  and,  among  the  rest,  some  witnesses 
were  examined  upon  the  custom  or  practice  amongst  solicitors  as  to 
the  allowances  made  for  personal  labour  in  cases  of  joint  business. 
The  evidence,  so  far  as  it  was  considered  material,  is  adverted  to  in 
the  judgment. 

Mr,  Bolt  and  Mr.  Little,  for  the  plaintiff. 


[164] 

1848. 

May  9, 10, 

29. 

WiGBAM, 
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The  Solicitar 'General  and  Mr.  Seltcyn,  for  the  defendant. 

The  case  of  McGregor  v.  Bainbrigge  (i),  lately  before  this  branch 

(1)  M'Qkegor  v.  Bainb&igoe. 

Issues  directed  on  the  questions, 
whether  the  solicitors  of  a  Bailway 
Company  were  pai'tners  in  the  busi- 
ness done  by  them  for  the  Company ; 
and,  if  partners,  whether  in  equal 
shares. 


The  projectors  of  a  railway  from 
Kidderminster  to  Hereford  agreed  to 
combine  their  project  with  that  of  the 
Derbyshire,  Staffordshii-e,  and  Wor- 
cestershire Junction  Eailway  Com- 
pany. The  plaintiff  was  the  solicitor 
of  the  former  parties,  and  the  defen- 
dant of  the  latter.  Under  one  of  the 
clauses  in  the  agreement  for  amalga- 
mation, the  plaintiff  and  defendant 
were  appointed  joint  solicitors  to  the 
Company.    The  plaintiff  and  defen- 


dant transacted  the  professional  busi- 
ness of  the  Company  (how  far  separately 
or  jointly  was  disputed),  but  the  larger 
part  of  such  business  was  done  by  the 
defendant.  The  Company  failed  in 
obtaining  Parliamentaiy  powers.  The 
bill  alleged,  that  it  was  agreed  betweeu 
the  plaintiff  and  defendant,  with  the 
sanction  of  the  directors  of  the  amal- 
gamated Company,  that  the  business 
thereof  should  be  jointly  cai-iied  on  by 
the  plaintiff  and  defendant,  and  that 
they  should  be  interested  in  all  the 
gains  and  profits  thence  arising,  in 
equal  shares ;  and  prayed  an  account 
of  such  joint  business,  and  payment  to 
the  plaintiff  of  what  should  be  found 
due  to  him,  after  making  to  the 
defendant  all  just  allowances. 
The  defendant  denied  the  alleged 
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of  the  Coart,  was  referred  to ;  the  points  argued  will  sufficiently     wbbstbr 
appear  in  the  judgment. 


Thb  Vice-Chancellob,  after  stating  the  appointment  of  the 
plaintiff  and  defendant  to  be  solicitors  of  the  Company,  and 
their  acceptance  of  the  appointment: 

In  the  interval  between  the  appointment  of  the  plaintiff  and 
defendant  to  be  joint  solicitors,  on  the  8th  of  May,  1845,  down  to 
the  resignation  of  the  plaintiff  on  the  22nd  of  August,  1846,  the 
legal  business  of  the  ^Company  was  transacted  by  the  plaintiff  and 
defendant ;  that  is,  all  was  transacted  by  them  or  one  of  them,  or 


V. 

Bray. 


1849. 


[166] 


[  Mse  ] 


agreement,  and  said,  that  the  under- 
standing  between  the  plaintiff  and 
himself  was  that  each  should  be  paid 
for  the  professional  work  and  labour 
actually  done  and  performed  by  each. 


The    Solicitor'Qeneral 
Lfnrh,  for  the  plaintiff. 


and    Mr. 


Mr.   Wiiod  and  Mr,  PiggoU,  for 
the  defendant, 

[The  authorities  cited  included 
Farrar  t.  Buwick^i  Beid  v.  HoUins- 
h^,l  WilleU  V.  Blan/ord,^  Peacock 
T.  Ptaccck,^  and  Blair  v.  Bromlfy.%'] 

The  Yics-Chakcellob  directed  two 
iMues  to  be  tried :  first,  whether,  at 
the  time  of  the  amalgamation  of  the 
two  Companiee,  or  at  any  other  time, 
it  was  agreed  between  the  plaintiff 
and  the  defendant,  that  the  business 
of  the  amalgamated  Company  should 
be  carried  on  by  them  jointly,  as  co- 
partners ;  secondly,  if  tlie  jury  shoidd 
fiiMl  that  there  was  such  partnership, 
vhether  it  was  agreed  between  the 
Mid  parties  that  they  should  be 
interested  in  the  gains  and  profits 
thereof,  in  equal  shares.  And  it  was 
<»dered,  that  the  plaintiff  in  equity 
should  be  the  plaintiff  at  law ;  and  if 
the  jury   should    find    any    special 


matter,  the  same  was  to  be  indorsed 
on  the  posiea. 

The  jury  having  found  a  verdict  for 
the  plaintiff  upon  both  issues, 

Mr.  Wood,  Mr.  PiggoU,  and  Mr. 
Cowling,  for  the  defendant,  moved 
for  a  new  trial,  on  three  grounds: 
first,  misdirection;  secondly  that  the 
verdict  was  against  evidence ;  and 
thirdly,  that  it  was  obtained  by  calling 
a  witness  named  English,  who  had 
not  been  previously  heard  of,  and 
whose  production  was  a  surprise  upon 
the  defendant. 

The  Sdicitor-Oeneral  and  Mr. 
Bramwdl,  for  the  plaintiff,  opposed 
the  motion. 

The  alleged  misdirection  was,  that 
the  learned  Judge  had  told  the  jury, 
that  the  joint  employment  of  the 
plaintiff  and  defendant,  as  the  solici- 
tors of  the  Company,  and  their  accept- 
ance of  the  appointment  in  the  terms 
on  which  it  was  conferred,  was  primd 
/octe  ^evidence  that  the  business  was 
to  be  done  by  them  for  the  joint  and 
equal  benefit  of  both. 

[His  Honour  held  that  there  was  no 
misdirection.  A  new  trial  was  directed 
upon  the  third  ground  only.] 


^  42  B.  B.  820  (1  Moo.  ft  Bob.  527). 
}  28  B.  B.  488  (4  B.  ft  C.  867). 
i  58B.B.61  (iHaie,  263). 

B-B,— TOL,  LZZXII* 


II  10  E.  B.  138  (16  Ves.  56). 
1[  71  E.  E.  213  (6  Hare,  642 ;  8.  C. 
2  Ph.  354). 
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1849. 

Feh.  28. 

March  1,3. 


[  165,  n.  ] 


[•166,  w.  I 
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Webster     their  or  one  of  their  agents.    The  question  in  this  case  is,  upon 
Bray.        what  principle,  or  in  what  proportions,  the  ^profits  of  that  business 

[  M67  ]      should  be  divided  between  the  plaintiff  and  defendant. 

The  plaintiff  insists,  that  by  the  effect  of  the  joint  appointment 
of  the  plaintiff  and  defendant  to  be  solicitors,  and  their  acceptance 
of  such  joint  appointment,  and  their  acting  under  the  same,  a 
partnership  was  constituted  between  themselves  in  the  business  of 
solicitors  to  the  Company,  for  their  mutual  and  equal  profit  and 
loss  during  the  subsistence  of  the  appointment,  subject  to  all  just 
allowances  between  them;  and  the  bill  prays  relief  upon  this 
principle,  suggesting  various  modes  by  way  of  alternatives,  upon 
which  just  allowances  may  be  computed,  if  the  Court  should  be  of 
opinion  that  any  of  such  modes  are  proper  under  the  circumstances 
of  the  case. 

In  order  to  explain,  in  a  general  way,  upon  what  the  contract 
between  the  parties  turns,  it  will  be  sufficient  to  say,  that,  according 
to  the  allegations  in  the  bill,  (which,  for  the  present  purpose,  may 
be  considered  as  admissions),  the  work  actually  done  by  each  party 
was,  as  between  themselves,  divided  merely  according  to  the 
convenience  of  the  case ;  and  the  meaning  of  this  expression  *'  con- 
venience of  the  case  "  is  thus  explained  in  the  bill: 

"  That  the  more  influential  and  active  of  the  provisional 
committee  of  the  intended  Company,  including  the  chairman  and 
deputy  chairman  of  such  committee,  were  resident  in  or  near 
Manchester,  where  the  Company's  offices  were  also  situate,  and 
where  the  secretary  of  the  Company  resided,  and  where  the  com- 
mittee meetings  were  held,  but  that  the  line  of  the  proposed 
railway,  as  before  stated,  commenced  at  Preston,  and  thence  passed 

[  •ics  ]  in  an  easterly  direction  in  its  route  *towards  Yorkshire ;  and  that, 
from  the  local  circumstances  above  mentioned,  and  from  the 
obvious  convenience  of  the  case,  it  happened  that  the  greater  part 
of  the  legal  business  arising  out  of  attendances  upon  the  provisional 
committee,  and  the  obtaining  and  registering  the  signatures  of 
members  and  their  consents  to  act  and  to  take  shares,  and  other 
forms  for  registration,  the  preparation  of  the  Parliamentary  contract, 
and  the  subscribers'  agreement,  and  the  procuring  of  the  signatures 
thereto,  the  getting  of  the  same  contract  and  signatures  printed, 
and  the  preparation  of  the  notice  of  application  for  an  Act,  and  of 
the  draft  bill  for  Parliament,  were  principally,  but  not  exclusively, 
superintended  and  managed  by  the  plaintiff,  as  the  active  party ; 
and  the  greater  part  of  the   legal  business  arising  out  of  the 
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preparation  of  the  books  of  reference,  and  the  sevvice  of  the  notices  Wkbstbb 
apon  the  owners,  lessees,  and  occapiers  of  lands,  and  the  forwarding  bvlat, 
of  the  bill  through  its  several  stages  in  Parliament,  were  principally, 
bat  not  exclasively,  superintended  and  managed  by  the  defendant  as 
the  active  party;  however,  in  all  the  aforesaid  particulars,  the 
plaintiff  and  defendant  acted  in  communication  and  co-operation 
with  one  another,  and  in  fact  the  defendant  frequently  interposed 
in  those  departments  of  the  business  which  were  in  general  under 
the  more  immediate  superintendence  and  management  of  the 
plaintiff,  and  the  plaintiff  in  like  manner  frequently  interposed  in 
those  departments  of  the  business  which  were  in  general  under  the 
more  immediate  superintendence  and  management  of  the  defendant" 
The  actual  result  appears  to  have  been,  that  the  proportion  of 
work  done  by  the  parties  was  by  no  means  equal.  Indeed, 
according  to  the  defendant's  allegation,  the  amount  of  charge  for 
work  done  by  the  plaintiff  was  not  more  than  one-twentieth  of  the 
entire  work  *done  for  the  Company.  The  amount  of  charge  for  [  *i69  ] 
work  done  by  the  defendant  exceeded  (as  he  alleges)  9,000Z., 
whereas  that  done  by  the  plaintiff  (as  the  defendant  alleges)  did  not 
exceed,  or  did  not  greatly  exceed,  4502. 

The  defendant's  case  is  this :  He  says,  that,  after  the  association 
of  the  two  classes  of  projectors,  meetings  were  held  with  a  view  to 
transact  the  business  of  the  intended  Company ;  and  that,  at  one 
of  such  meetings,  the  appointment  of  officers  was  the  subject  of 
consideration ;  and  that  his  (the  defendant's)  claims  to  be  solicitor 
to  the  Company  were  fully  admitted  by  all  parties  present.  But 
that  two  persons  present  who  acted  on  behalf  of  the  parties  resident 
at  Manchester,  forming  part  of  the  intended  Company,  stated,  that 
it  was  desirable  that  a  solicitor  residing  in  the  town  of  Manchester 
should  also  be  appointed,  whom  the  persons  residing  in  Manchester 
could  conveniently  consult,  without  the  necessity  of  going  to 
Preston  for  the  purpose.  That,  therefore,  the  plaintiff  was  named 
as  a  proper  person  to  be  appointed  for  that  purpose.  That,  on  the 
8th  day  of  May,  1845,  the  first  regular  meeting  of  the  provisional 
committee  of  the  intended  Company  was  holden  at  Manchester,  and 
that  defendant  was  proposed  as  solicitor;  that,  after  some  dis- 
cassion,  and  Mr.  Birley  stating  it  was  advisable  to  have  an  organ 
at  Manchester  with  whom  the  directors  resident  there  might  advise, 
although  the  legal  proceedings  and  all  other  steps  necessary  for  the 
purpose  of  bringing  the  intended  Company  before  Parliament  must 
be  transacted  by  a  solicitor  residing  in  the  town  of  Preston,  the 

4—2 
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WKB8TKB     resolution  appointing  the  plaintiff  and  defendant  as  solicitors  was 
Brat.        made.     The  answers  set  out  the  different  parts  of  the  business 
done  by  the  plaintiff  and  defendant  respectively,  and  the  manner 
in  which  they  respectively  acted  after  the  above  appointment.    The 
[*170]      ^defendant  denies  that  the    plaintiff  and  defendant  were  joint 
solicitors  of  the  Company.    He  always  speaks  of  the  appointment 
of  the  8th  of  May,  1845,  as  an  appointment  "in  the  bill  improperly 
called  a  joint  appointment,"  and  denies  that  plaintiff  and  defendant 
were  jointly  responsible  to  the  Company  for  the  act^  of  each  other, 
and  insists  that  each  was  answerable  for  his  own  separate  acts 
only.     He  denies  that  there  existed  any  partnership  or  joint 
interest  in  the  profits  or  emoluments  of  the  work  done.    He  says 
that  he  has  always  been  ready  and  willing  to  pay  to  the  plaintiff 
such  a  sum  of  money  as,  upon  a  fair  investigation  of  his  bill,  should 
appear  to  be  justly  due  and  owing  to  him  ;  but  that  the  plaintiff 
has  always  insisted  upon  a  right  to  receive  some  profit  or  emolu- 
ment in  respect  of  business  transacted  by  the  defendant  alone,  and 
in  which  the  plaintiff  took  no  part;   and  that  the  plaintiff  has 
always  refused  to  come  to  any  account  with  the  defendant,  except 
upon  the  principle  of  being  allowed  some  such  profit  or  emolument. 
In  another  part  of  the  answer  the  defendant  says,  that  the  only 
obstacle  to  the  settlement  and  payment  of  the  sum  due  to  the 
plaintiff  has  been  created  by  the  plaintiff  himself,  by  his  claim  to 
be  entitled  to  a  share  of  the  business  transacted  by  the  defendant, 
and  by  his  assertion  of  the  existence  of  a  partnership  between  the 
plaintiff  and  the  defendant,  although  no  such  partnership  ever  did 
exist.    The  same  is  repeated  in  substance  in  the  answer  to  the 
amended  bill. 

The  result  is,  that  the  defendant,  admitting  the  joint  appoint- 
ment, in  form,  of  himself  and  the  plaintiff,  as  solicitors  to  the 
Company,  denies  that  they  were  so  in  fact,  or  that  the  appointment 
had  any  such  effect  as  the  plaintiff  would  ascribe  to  it :  he  insists 
that  each  was  responsible  to  the  Company  for  his  own  acts  only  ; 
[  *171  ]  that  *  there  was  no  common  interest  between  the  plaintiff  and 
defendant  as  partners,  or  otherwise,  in  the  work  done  for  the  Com- 
pany ;  and  that  each  is  entitled  to  be  paid  for  such  work  as  he  did, 
and  for  no  other ;  and  these  are  the  questions  I  have  to  try. 

Now,  without  saying  what  are  the  consequences  of  it,  my  opinion 
is,  that,  upon  the  pleadings  and  evidence  in  this  cause,  it  must  be 
taken  that  the  plaintiff  and  defendant,  as  between  themselves  on 
the  one  hand,  and  the   Company  on  the  other,  were  the  joint 
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solicitors  of  the  Company.  The  manner  in  which  the  plaintiff  and  wbmtbb 
defendant  might  distribute  the  work  to  be  done  for  the  Company,  3/^^ 
or  divide  the  emoluments  between  them,  may  have  been  a  matter 
of  indifference  to  the  Company ;  but  the  Company  clearly  intended 
to  have  one  agency  only,  though  consisting  of  two  persons,  upon 
whom  an  undivided  responsibility  should  attach,  and  to  whom  the 
Company  should  be  under  a  single  liability  for  the  expenses  to  be 
incurred ;  and  I  am  equally  clear  that  such,  at  the  outset,  was  the 
mutual  understanding  of  the  plaintiff  and  the  defendant,  although 
at  that  time  neither  probably  anticipated  the  turn  which  affairs 
afterwards  took.  The  proposition  that  such  was  the  position  of  the 
plaintiff  and  defendant,  as  between  themselves  on  the  one  side,  and 
the  Company  on  the  other,  is  so  prominent  throughout  the  transac- 
tions from  the  time  of  the  joint  appointment  in  May,  1845,  to  the 
resignation  of  the  plaintiff  in  August,  1846,  that  I  cannot  think  it 
would  be  a  useful  employment  of  time  to  attempt  a  summary  of  the 
evidence  which  proves  it.  It  is  prominent  in  the  original  resolu- 
tion of  the  8th  of  May,  1845,  and  the  subsequent  written  appoint- 
ment in  October,  1845,  and  in  the  acceptance  of  it ;  in  the  joint 
reports  of  the  plaintiff  and  defendant  to  the  Company,  and  the 
resolutions  of  the  Company,  founded  on  those  ^reports ;  in  those  f  *172  ] 
particular  letters  between  the  plaintiff  and  defendant,  in  which 
their  joint  responsibility  is  mentioned  in  terms,  and  in  the  London 
agencies ;  in  the  defendant's  bill  against  the  Company ;  and,  I  may 
add  generally,  in  the  correspondence,  and  other  documentary 
evidence,  the  important  parts  of  which  are  stated  in  the  amended 
bill ;  the  parol  evidence  confirms  it ;  and,  wherever  there  is  a 
departure,  or  apparent  departure,  from  this  state  of  things,  it  is 
explained  by  attendant  circumstances,  which  clearly  show  that  the 
departure,  or  apparent  departure,  was  irrespective  of,  and  not 
intended  to  alter,  the  position  of  the  plaintiff  and  defendant,  as 
between  themselves  on  the  one  side,  and  the  Company  on  the  other. 
This,  however,  is  not  the  question  I  have  to  decide ;  and  the  point 
is  material  only  as  it  bears  upon  the  real  question  before  me, 
namely,  the  rights  and  liabilities  of  the  plaintiff  and  defendant  as 
between  each  other. 

Upon  this  point,  an  argument  was  much  pressed  upon  me  by  the 
defendant's  counsel,  which,  if  it  should  prevail,  would  at  once 
terminate  the  suit.  It  was  said  that  there  could  be  no  partnership 
without  contract,  and  that,  in  this  case,  there  was  not  only  an 
absence  of  allegation  in  the  bill,  that  a  contract  for  a  partnership 
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Wkbsteb  had  been  come  to  between  the  plaintiff  and  the  defendant,  bat  that 
B^T.  ^^^  ^^^^  contained  allegations  which  showed  that  no  such  partner- 
ship had  been  agreed  to.  The  allegations  which  are  said  to 
negative  the  partnership  are  those  relating  to  the  conversations 
which  took  place  between  the  plaintiff  and  the  defendant  on  the 
19th  of  November,  1845,  and  other  allegations  relating  to  the  same 
subject  as  that  conversation.  The  form  of  the  argument  was  this : 
that  the  bill,  after  stating  the  joint  appointment  of  the  plaintiff  and 
defendant  as  solicitors  to  the  Company,  their  acceptance  of  that 
L  *173  ]  appointment,  *and  their  acting  under  it,  concluded  that  those  cir- 
cumstances alone  constituted  a  partnership,  without  alleging  any 
agreement  for  a  partnership  between  the  two,  but  alleging  (as  was 
said)  that  no  agreement  had  ever  been  come  to  between  them  for 
sharing  the  profits  as  a  subject  of  joint  interest.  I  should  greatly 
regret  the  necessity  of  deciding  this  case  upon  a  ground  so  narrow 
and  unsatisfactory  as  this.  If  the  bill  had  alleged  a  partnership, 
and  relied  upon  the  joint  appointment,  the  acceptance  of,  and  the 
acts  done  under  it  as  evidence  of  the  alleged  partnership,  there 
could  be  no  doubt  that  the  plaintiff's  case,  in  point  of  pleading 
merely,  would  have  been  suflScient.  The  only  question  would  be, 
whether  the  joint  appointment  and  acceptance  of,  and  acts  done 
under  it,  and  other  evidence  in  the  cause,  proved  the  alleged 
partnership.  I  am  satisfied  that  the  argument  proceeds  upon  a 
refinement  which  the  rules  of  pleading  in  this  Court  do  not  oblige 
me  to  act  upon,  and  that  I  am  justified  in  reading  this  bill  as  if  it 
had  been  in  the  form  which  I  have  supposed,  that  is,  as  having 
alleged  a  partnership,  or  agreement  for  a  partnership,  and  relied 
upon  the  evidence  in  the  cause,  as  proving  the  allegation ;  and  I 
have  considered  the  position  of  the  parties  upon  that  assumption. 

In  doing  this,  I  have  not  been  much  impressed  with  the  difii- 
culties  which  it  was  said  by  each  party  would  result  from  adopting 
the  extreme  propositions  put  forward  by  the  other.  If  two 
solicitors,  situated  as  the  plaintiff  and  defendant  in  this  cause  were 
in  May,  1845,  had  mutual  confidence  in  each  other's  skill  and 
integrity,  I  see  nothing  irrational  in  an  agreement  which  supposes 
each  to  become  responsible  to  the  Company  for  the  skill  and 
integrity  of  the  other ;  although,  as  between  each  other,  they  may 
agree  that  each  shall  be  paid  for  the  work  actually  done  by  him, 
*ni  ]  and  nothing  '''more  ;  nor  do  I  see  anything  irrational  in  an  agree- 
ment which  supposes,  that,  as  between  the  plaintiff  and  defendant, 
each  was  to  have  an  interest  in  the  emoluments  of,  as  well  as  be 
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sabject  to  a  responsibility  for,  the  work  done  by  the  other.  All  wkbbtbb 
that  appears  to  me  to  be  necessary  to  make  either  agreement  b&It. 
rational  is,  that  the  parties  shall  have  mutually  understood  each 
other  at  the  outset,  so  that  neither  may  have  a  motive,  during  the 
progress  of  the  work,  of  avoiding  or  engrossing  any  part  of  it,  with 
a  view  to  his  personal  advantage,  at  the  expense  of  the  other.  I 
proceed,  therefore,  to  consider  the  case  without  prejudice  from  any 
such  consideration,  and  under  a  conviction  that  I  shall  best  consult 
the  interests  of  the  parties  by  deciding  the  case  with  as  much 
strictness  as  I  can.  For  this  purpose  I  should  have  been  glad  to 
have  availed  myself  of  the  course  pursued  by  Lord  Eldon,  in  Pea^ 
cock  V.  Peacock  (i),  and  have  ascertained,  by  means  of  issues 
properly  framed,  whether,  as  between  each  other,  the  plaintiff  and 
defendant  were  partners  in  the  emoluments  of  each  part  of  the 
work  done  between  May,  1845,  and  August,  1846,  and,  if  so,  in  what 
proportions,  or  upon  what  terms.  Both  parties,  however,  have 
declined  asking  for  an  issue,  and  have  requested  me  to  decide  the 
point ;  and  as  my  decision  will  not  in  such  circumstances  preclude 
an  appeal,  I  will  state  what  my  conclusion  is. 

There  are  certainly  grounds  for  contending,  that  where  A.  and 
B.,  jointly  as  between  themselves  on  one  side,  and  a  third  party  on 
the  other,  contract  with  that  third  party  to  do  work  for  him,  there 
is  an  implied  contract  between  the  two  for  a  joint  interest  in  the 
profit  of  the  work,  as  well  as  in  its  responsibility  :  Peacock  v.  Pea- 
cock. And  if  the  work  should  afterwards  *be  done  jointly,  or  [mts] 
nothing  afterwards  occurs  to  raise  an  opposite  inference,  I  cannot 
bat  think  a  court  of  justice  would  infer  a  contract  between  the  two 
for  a  joint  interest,  notwithstanding  there  might  be  inequality  in 
the  labour  bestowed  by  each,  or  in  the  advances  come  under  by 
them  for  the  purposes  of  the  work. 

In  this  case  it  seems  undisputed,  that  each  has  done  work,  in  the 
labour  of  which  the  other  did  not  participate,  and  that  some  work 
(though  not  to  a  great  extent)  has  been  done  jointly.  The  question 
upon  the  whole  is,  if  the  joint  appointment  and  joint  acceptance 
(which  made  the  plaintiff  and  defendant  partners,  as  between  them 
and  the  (Company)  do  not  primd  facie  afford  evidence  of  a  partner- 
ship as  between  themselves,  whether,  if  such  be  the  case,  the  other 
evidence  in  the  cause,  coupled  with  that,  do  not  prove  it. 

The  plaintiff  in  this  contest  has  an  advantage  over  the  defendant 
in  pomt  of  evidence.    The  fact  that  each  acted  separately  in  some 
(1)  10  E.  B.  138  (16  Ves.  53). 
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Wrbsteb  matters  furnishes  no  conclusion  that  the  separate  acts  were  not 
Brat.  ^^^^  ^^  ^^^  joint  account.  The  same  occurs  in  every  partnership, 
but  as  the  contract  between  the  two  (be  that  contract  what  it  may) 
is  entire,  every  joint  act  of  the  two,  not  imperatively  called  for  by 
the  relation  in  which  they  stood  to  the  Company,  (as  for  example, 
their  joint  reports  to  the  Company)  is  legitimate  evidence  in  the 
plaintiff's  favour,  of  some  joint  interest  in  all  the  work  as  between 
the  plaintiff  and  defendant,  and  the  letters,  in  which  the  joint 
responsibility  of  the  plaintiff  and  defendant  to  the  Company  is 
spoken  of,  are  evidence  to  the  same  effect.  The  evidence  of  this 
nature  in  the  present  case  (excluding  that  which  I  am  about  to 
mention)  is  not  perhaps  such  as  would  satisfy  me  that  I  have  come 
[  *i76  ]  to  the  conclusion  *which  the  moral  justice  of  the  case  requires, 
however  it  might  justify  me,  in  connection  with  the  joint  appoint- 
ment and  joint  acceptance,  in  holding  that  the  plaintiff  was,  in  law 
at  least,  entitled  to  participate  in  the  emoluments  of  that  part 
of  the  work,  the  labour  of  which  was  performed  by  the  defen- 
dant separately.  But  the  evidence  I  have  just  excluded  is  very 
material.  It  is  the  conversation  which  took  place  between  the 
plaintiff  and  the  defendant  on  the  19th  of  November,  1845 :  it  is 
contained  in  the  following  charges  in  the  bill,  which  are  admitted 
by  the  answer,  without  any  qualification  by  which  its  effect  is 
impaired. 

The  bill  charges,  "  that  from  the  period  of  the  appointment  it 
was  contemplated  by  the  plaintiff  and  defendant,  that  the  business 
which  might  be  superintended  and  managed  by  one  of  them,  might 
prove  more  onerous  than  the  business  which  would  be  superintended 
and  managed  by  the  other  of  them,  and  that  consequently,  shortly 
after  the  said  joint  appointment  of  solicitors,  an  understanding 
was  come  to,  as  the  result  of  discussion  between  the  plaintiff  and 
the  defendant,  on  the  subject,  that,  before  the  division  of  the  profits 
should  be  made,  each  party  should  be  entitled,  after  deducting 
actual  expenses  and  disbursements,  to  an  allowance  for  office 
expenses  and  personal  trouble  in  respect  of  so  much  of  the  business 
as  should  have  been  personally  superintended  and  managed  by  him 
individually,  as  is  usual  in  limited  partnerships  of  the  like  nature 
between  solicitors  jointly  concerned  in  the  procuring  of  Acts  of 
Parliament  for  public  Companies,  but  no  final  agreement  was  ever 
come  to  between  the  plaintiff  and  the  defendant  as  to  the  rate  of 
such  allowance;  but  upon  the  occasion  of  the  subject  being  men- 
tioned between  the  plaintiff  and  defendant  at  the  interview  which 
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\iad  ^witlx  tlie  defendant  at  Preston,  on  or  *aboat  the 

Utboittovember,  184:5,  the  plaintiff  stated,  as  the  result  of  his 

iBqnirj  into  ihe  practice  in  similar  cases,  that  the  allowance  for 

office  eipenaea  and  perBonal  trouble  in  this  description  of  limited 

partnerships  loetween   solicitors  was  made  by  each  party  deducting 

and  retaining  to  liimself ,   besides  expenses  and  disbursements,  a 

per-centage  oi  irom.   lOl.  to  2&L  per  cent.,  on  and  from  the  total 

amouni  ot  the  net  cliarges,  for  the  business  transacted  and  managed 

in  his  office,  wbicli   would  be  a  satisfactory  principle  or  rate  of 

allowance  for  the  plaintiff ;  and  the  defendant  did  not  then  object 

to  such  principle  or  rate  of  allowance,  but  observed,  that  there 

could  be  no  misunderstanding  about  it  between  honourable  men ; 

however,  the   conversation  having  been  diverted  to  some  other 

topic,  the  rate  of  the  allowance  was  never  actually  fixed  by  express 

agreement,  unless  the  aforesaid  conversation,  the  full  benefit  and 

effect  of  which  plaintiff  claims  and  insists  on,  shall  be  deemed  to 

bave  operated  to  fix  the  same." 

Now,  I  take  that  conversation  as  evidence  of  the  terms  (whether 
or  not  sufficiently  definite  for  the  Court  to  act  upon)  on  which  the 
parties  had  acted  upon  from  the  beginning,  and,  for  the  purpose  of 
determining  what  those  terms  were,  I  use  the  evidence  in  the  same 
^way  as  I  should  have  done  if  the  conversation  had  taken  place  on 
the  8th  of  May,  instead  of  the  19th  of  November,  1845.  Now,  if 
the  conversation  had  taken  place  on  the  8th  of  May,  1845,  and 
the  defendant  had  then  told  the  plaintiff,  as  he  now  tells  him, 
that  he  knew  of  no  joint  appointment,  or  joint  acceptance,  or  joint 
responsibility,  and  that  he  (the  defendant)  should  insist  upon 
retaining  the  profits  of  all  the  work  he  should  himself  do,  must  I 
not  assume  that  the  plaintiff,  in  that  case,  would  or  might  have 
insisted  upon  a  division  of  the  business  different  from  that  which 
has  actually  taken  *place?  And,  if  that  might  have  been  the  case, 
can  I  allow  the  defendant  to  say  that  he  will  have  all  the  profit  of 
the  work  he  did?  Does  not  the  conversation  on  the  plaintiff's 
part,  amount,  in  unequivocal  terms,  to  a  claim  of  right  to  parti- 
cipate in  the  profits  of  all  the  work  ?  And  is  not  the  conversation 
on  the  part  of  the  defendant,  an  unequivocal  submission  to  that 
claim  ?  The  defendant  may,  indeed,  say  that  no  honourable  man 
^woold  consider  the  plaintiff  entitled  to  be  paid  for  work  he  had 
not  done;  but  it  is  impossible  to  put  such  a  construction  upon 
what  the  defendant  said :  it  would  make  his  answer  to  the  plain- 
tiff's claim  a  denial  of,  and  not  an  assent  to  it,  a  construction 


58  1849.     CH.    7  HARE,  178—179.  'b.r. 


Wbbstkr  which  the  answer  does  not  contend  for,  nor  admits  of ;  and  what 
Bbat.  o'  unfairness  is  there  in  the  plaintiff  now  putting  forward  his 
present  claim  ?  He  might  have  insisted  on  taking  part  in  all  the 
work,  and  sharing  the  emoluments,  or  he  might  fairly  leave  part 
of  the  work  to  the  defendant,  and  take  part  upon  himself,  making 
just  allowances  on  each  side.  I  see  no  unfairness  in  this.  This 
evidence  confirms  the  impression  made  upon  my  mind  by  the  other 
evidence  I  have  referred  to,  that  a  conclusion  in  favour  of  some 
joint  interest  between  the  plaintiff  and  the  defendant  in  the  work 
done  for  the  Company,  between  May,  1845,  and  August,  1846, 
is  that,  to  which  the  evidence  in  the  cause  requires  that  I 
should  come. 

But  here  a  serious  difficulty  arises,  namely,  how  I  am  to  make 
that  certain  which  the  parties  have  left  in  uncertainty.  I  am 
clear  that  there  is  no  evidence  before  me  which  establishes  a 
practice  in  such  cases,  or  furnishes  a  rule,  upon  which  I  can  judi- 
cially rely  for  supplying  that  which  the  parties  have  omitted.  The 
conclusion  to  which  the  evidence  would  probably  have  led  me,  is 
that  to  which  I  should  perhaps  have  come,  as  a  conclusion  of  law, 

[  •179  ]  without  the  evidence,  namely,  that  *in  the  absence  of  previous 
arrangement  between  the  parties,  the  remuneration  to  be  paid  to 
either  for  personal  labour  exceeding  that  contributed  by  the  other, 
must  be  left  to  the  honour  of  the  other ;  that  where  that  principle 
was  wanting,  a  court  of  justice  could  not  supply  it,  and  that 
equality  in  the  division  of  the  profits,  would  be  the  rule.  In 
support  of  this,  some  observations  may  be  found  in  the  judgment 
of  Lord  Eldon  in  Peacock  v.  Peacock.  No  conclusion,  however, 
could,  morally  speaking,  be  more  unjust  than  that  which  would 
give  the  plaintiff  a  moiety  of  the  profits  in  this  case,  without 
allowing  the  defendant  a  per-centage  upon  the  work  done  by  him 
exclusively.  The  case  upon  the  bill  throughout  is,  that  inequality 
of  labour  was  contemplated  from  the  beginning,  and  that  it  was 
understood  between  the  plaintiff  and  the  defendant,  that,  for  this 
inequality,  the  defendant  should  be  compensated  by  a  per-centage 
upon  the  work  he  did.  It  is  due  to  the  plaintiff,  however,  to  say, 
that  he  did  not  claim  at  the  Bar,  an  equality  of  profits,  otherwise 
than  subject  to  just  allowances,  and  that,  under  the  head  of  such 
just  allowances,  he  submitted  to  be  charged  in  the  defendant's 
favour,  upon  the  work  done  by  the  defendant  on  the  joint 
account. 
The  only  remaining  questions  then  are,  whether  I  can  judicially 
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fix  the  amoant  of  that  per-centage,  without,  or  by  means  of,  an     Webster 
inquiry  ;  and  if  not,  what  the  conclusion  must  be.  Bkat. 

The  conclusion  to  which  (though  certainly  not  without  hesitation) 
I  have  come  is  this,  that,  in  the  circumstances  of  this  case,  if  the 
per-centage  cannot  be  ascertained  by  inquiry,  the  inconvenience 
must  fall  upon  the  defendant,  who  cannot,  regard  being  had  to 
what  passed  *on  the  19th  of  November,  1845,  after  the  work  had  [  •iso  ] 
been  done  and  the  emoluments  realised,  insist  upon  excluding  the 
plaintiff  from  a  participation  in  the  profits  of  any  part  of  the  work 
done  by  either  party  between  May,  1845,  and  August,  1846.  On 
the  other  hand,  I  consider  the  plaintiff  as  having,  on  the  19th  of 
November,  1845,  assented  to  the  allowance  of  a  per-centage  of  not 
less  than  twenty-five  per  cent. ;  and  I  understand  him  as  having 
submitted  at  the  hearing  of  the  cause,  to  allow  that  per-centage 
for  the  purposes  of  the  present  suit.  I  might  perhaps  consider 
the  transaction  of  the  19th  of  November,  1845,  as  evidence  that 
each  party  assented  to  a  per-centage  within  the  limits  mentioned 
in  their  conversation.  If,  however,  the  defendant  thinks  he  can, 
by  inquiry  before  the  Master,  establish  a  right  to  a  higher  per- 
centage, with  reference  to  that  practice  which  the  plaintiff  says 
exists  in  like  cases,  and  desires  such  an  inquiry,  I  will  give  it  him. 

Neither  party  asking  the  Court  to  direct  any  issue  in  the  case : 
Ibis  Court  doth  declare,  that  the  plaintiff  and  defendant  are  jointly 
and  equally  interested  in  the  profits  and  loss  of  the  business  trans- 
acted by  or  on  account  of  them,  or  either  of  them,  as  solicitors  to 
**The  Fleetwood,  Preston,  and  West  Biding  Junction  Eailway 
Company,"  in  &c.,  or  to  the  provisional  committee,  or  directors 
thereof,  between  and  inclusive  of  the  8th  day  of  May,  1845,  and 
the  22nd  day  of  August,  1846,  subject  to  all  just  allowances  between 
them  ;  and  neither  party  asking  the  Court  to  direct  any  inquiry  as 
to  the  amount  of  per-centage  proper  to  be  allowed  to  each  party, 
as  against  the  other,  for  work  which  might  have  been  done  by  such 
party  separately ;  and  the  plaintiff,  by  his  counsel,  submitting, 
that  252.  per  cent,  should  be  allowed  upon  each  portion  of  the  work 
done  by  either  party  separately,  in  favour  of  the  party  doing  such 
vork :  It  is  ordered,  that  it  be  referred  to  the  Master  of  this  Court 
in  rotation,  to  inquire  and  state  to  the  Court  what  work  was 
done  by  the  plaintiff  and  defendant  jointly,  or  by  either  of  them 
separately,  or  on  their  or  either  of  their  account,  for  the  *Com-  [  ♦isi  ] 
pany,  or  the  provisional  committee,  or  directors  thereof,  between 
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and  inclusive  of  the  8th  day  of  May,  1845,  and  the  22nd  day  of 
August,  1846,  and  by  whom,  or  on  account  of  which,  such  parties 
respectively,  the  work  was  done  jointly  or  separately  as  aforesaid ; 
and  also  the  amount  paid  and  payable  by  the  Company,  or  the 
provisional  committee,  or  directors  thereof,  in  respect  of  such  work. 
And  it  is  ordered,  that  the  said  Master  do  take  an  account  of  the 
receipts  and  payments  of  the  plaintiff  and  defendant  respectively 
in  respect  of  the  transaction  of  the  aforesaid  business  of  solicitors 
to  the  said  Company,  or  to  the  provisional  committee,  or  directors 
thereof,  between  the  periods  aforesaid,  and  of  the  profits  made 
thereby.  It  is  ordered  that  the  Master  do  ascertain  what  balance 
is  due  from  either  of  the  said  parties  to  the  other  of  them,  on  the 
footing  of  the  aforesaid  declaration,  and  of  the  inquiries  and  account 
herein  directed ;  and  when  such  balance  became  due ;  and  in  taking 
the  aforesaid  account,  and  in  ascertaining  the  aforesaid  balances, 
the  Master  is  to  make  unto  the  parties  respectively  all  just  allow- 
ances, and  under  the  head  of  such  just  allowances  he  is  to  allow 
to  each  party  for  work  and  labour  251.  per  cent,  upon  the  charge 
made  against  the  Company,  or  the  provisional  committee,  or 
directors  thereof,  for  each  portion  of  the  work  which  the  Master 
shall  find  to  have  been  done  by  or  on  the  account  of  each  party 
separately,  exclusively  of  the  disbursements  in  relation  to  such 
work ;  and  for  the  better  taking  of  the  said  account,  and  discovery 
of  the  matters  aforesaid,  the  parties  were  to  produce  <&c.  Liberty 
to  state  special  circumstances.  The  450{.  to  be  paid  into  Court, 
and  invested  &c.  Further  directions  and  costs  reserved.  Liberty 
to  apply. 


1849. 

IVft.  12,  13. 

iVar.2S,24,26. 

WlORAV, 
V.-C. 

[185] 


SMITH  V.   CAPRON(l). 

(7  Hare,  185—193;  S.  C.  19  L.  J.  Ch.  322;  14  Jur.  686.) 

During  a  treaty  for  an  assignment  of  a  lease,  the  plaintiff  produced 
the  lease  to  the  defendant,  and  the  defendant  looked  at  the  lease  and  the 
indorsement  by  which  the  original  lessee  had  assigned  the  lease  to  the 
plaintiff,  and  in  which  it  was  stated,  that  the  assignment  was  made  with 
the  license  of  the  lessor.  The  defendant  afterwards  requested  the  plaintiff 
to  cause  the  proposed  assignment  to  be  indorsed  on  the  lease  totidtm  verbis 
with  the  assignment  thereon  to  himself.  Upon  a  bill  for  specific  per- 
formance, the  defendant  denied,  by  his  answer,  that  he  had  seen  the 
covenant  against  assignment  without  license ;  but  the  Court  concluded, 
upon  the  circumstances,  that  the  defendant  had  notice  of  that  covenant. 

An  agreement  signed  by  A.  and  B.,  for  the  sale  by  A.  and  purchase  by 


(1 )  Reevey, Berridge (1888)  20  a  B.  D. 
523,  57  L.  J.  Q.  B.  265,  58  L.  T.  836 ; 


In  re  White  and  Smith's  Contract  [1896] 
ICh.  637,  65L.  J.  Ch.  481. 
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B.  of  the  fixtures  in  a  lease  at  a  certain  price,  and  that  A.  shall  execute  an        Smith 
assignment  of  his  interest  in  the  house  to  B.,  to  hear  date  on  a  certain  day :  v. 

Held  to  he  a  contract  hy  B.  to  take  such  assignment  when  executed  ;  and       ^apbon. 
B.  having  inspected  the  lease,  and  the  assignment  to  A.,  and  subsequently 
directed  A.  to  cause  an  assignment  to  him,  B.,  to  he  indorsed  iotidem  verhi$, 
it  was  held  that  B.  was  precluded  from  calling  for  the  lessor's  title. 

[This  was  a  vendor's  bill  for  specific  performance  of  an 
agreement  to  sell  leasehold  premises.] 

The  bill  stated,  that,  by  an  indenture  of  lease  of  the  17th  of 
March,  1845,  Lord  Monteagle  and  Lady  Lucy  Standish  demised 
a  messuage,  numbered  51,  in  Great  Ormonde  Street,  to  Thomas 
Wakefield,  his  executors,  administrators,  and  assigns,  to  hold  the 
same  unto  the  said  Thomas  Wakefield,  his  executors  and 
administrators,  for  the  term  of  fourteen  years,  from  Midsummer 
then  next,  subject  to  the  payment  of  the  rents  and  the  performance 
of  the  covenants  therein  reserved  and  contained;  one  of  which 
covenants  was,  that  the  said  Thomas  Wakefield,  his  executors  or 
administrators,  should  not  at  any  time,  during  the  continuance  of 
the  said  term,  assign  or  underlet  the  same  premises  without  the 
license  of  the  lessors  in  writing  first  had  and  obtained  for  that 
purpose ;  and  it  was  agreed,  that  such  license,  if  obtained,  should 
not  extend  to  any  future  assignment  or  demise  of  the  said 
premises,  or  be  construed  as  a  waiver  of  the  said  covenant  for 
restraining  or  disposing  of  the  said  premises^  but  should 
from  time  to  time,  as  and  when  the  same  should  be  given, 
be  limited  and  ^confined  to  the  particular  person  or  persons  [*186] 
in  such  license  named;  that,  by  an  indenture  of  the  25th  of 
January,  1847,  indorsed  on  the  lease,  Wakefield,  with  the  consent 
of  Lord  Monteagle,  who  had  survived  Lady  Lucy  Standish, 
assigned  the  messuage  for  the  residue  of  the  term  to  the  plaintiff, 
his  executors,  administrators,  and  assigns,  subject  to  the  rent  and 
covenants.  And  that  a  memorandum,  dated  the  29th  of  November, 
1848,  was  written  upon  an  inventory  of  fixtures  by  the  defendant, 
and  signed  by  both  parties  ;  and  was  as  follows : 

"  November  29th,  1848. — ^Memorandum,  that  it  is  agreed  between 
Edwin  Smith  and  Thomas  William  Gapron,  that  the  said  Edwin 
Smith  hereby  agrees  to  sell,  and  the  said  Thomas  William  Gapron 
hereby  agrees  to  purchase,  at  and  for  the  price  of  2002.,  the  several 
articles  and  things  described  in  the  above-written  inventory  as 
fixtures  or  otherwise,  and  now  being  in  or  about  the  house  51, 
Great  Ormonde  Street,  in  the  occupation  of  the  said  Edwin  Smith, 
(with  the  exception  of  the  mahogany  porch  and  screen  in  the  front 


62  1849.     CH.     7  HARE,  186—189.  [R-R. 

Smith  or  enirance  hall,  which  the  said  Edwin  Smith  is  to  be  at  liberty  to 
Capbov.  remove  at  his  own  expense,  making  good  any  damage  to  the  doors 
and  walls  occasioned  thereby) ;  and  the  said  Edwin  Smith  also 
agrees  to  execute  an  assignment  of  his  interest  in  the  said  premises 
to  the  said  Thomas  William  Capron,  sach  assignment  to  bear  date 
the  25th  day  of  December  next,  on  which  day  possession  is  to  be 
delivered  to  the  said  Thomas  William  Gapron;  and  the  said 
Edwin  Smith  hereby  agrees  to  pay  and  discharge  the  rent,  together 
with  all  taxes,  rates,  water-rates,  gas-rates,  and  all  other  charges 
whatsoever,  which  may  be  or  accrue  due  for  the  said  premises  to 
such  25th  day  of  December." 

[  *187  ]  The  bill  averred,  that  the  plaintiff  was  ready  and  ^willing  to 

perform  his  part  of  the  agreement,  and  that  the  defendant  had 
accepted  the  plaintiff's  title,  and  was  precluded  from  investigating 
the  same ;  and  it  prayed  a  decree  for  the  specific  performance  of 

the  agreement 

•  «  •  •  » 

[  189  ]  By  the  answer  of  the  defendant  it  was  admitted,  that  on  or  about 

the  21st  of  November,  1848,  the  plaintiff  informed  the  defendant 
of  the  nature  of  his  interest  in  the  leasehold  premises,  as  to  the 
term  of  years  and  amount  of  rent,  that  the  plaintiff  produced  for 
his  inspection  the  lease  and  assignment,  and  that  the  defendant 
looked  at  the  same  to  ascertain  the  number  of  years  for  which  the 
premises  were  holden,  and  the  rent ;  but  the  defendant  said,  that 
he  did  not  observe  or  know  of  the  covenant  against  assignment, 
and,  if  he  had  been  aware  of  that  covenant,  he  would  not  have 
entered  into  the  treaty.  The  defendant  admitted,  that,  on  the  30th 
of  November,  1848,  he  wrote  to  the  plaintiff  a  letter  excusing 
himself  from  accommodating  the  plaintiff  with  a  part  of  the 
purchase-money  immediately,  as  the  latter  had  requested,  and 
saying  that  he  might  depend  upon  his  being  prepared  at  the  time 
mentioned,  cautioning  the  plaintiff  at  the  same  time  to  direct  that 
care  should  be  taken  to  avoid  injury  to  the  walls  in  removing  the 
furniture*  adding  in  a  postscript, — ''  As  the  assignment  to  me  can, 
of  course,  be  by  indorsement  and  in  totidem  verbis,  as  that  to 
yourself,  perhaps  you  would  let  your  clerk  engross  it  on  the  deed 
with  a  85«.  stamp,  and  for  which  1  can  repay  you."  The  defendant 
said  he  believed  that  the  solicitor  of  the  lessor  had  stated  to  the 
plaintiff,  that  a  license  to  assign  to  the  defendant  or  any  responsible 
tenant  would  be  granted  as  a  matter  of  course. 
At  the  bearing, 
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Mr.  Wood  and  Mr.  Southgate,  for  the  plaintiff,  contended  that  the       Smith 
defendant  had  accepted  the  title,  [and  cited  Burroughs  y.  Oakley  (i)] .      caprok. 

The  Solicitor 'Oeneral  and  Mr.  Schomberg,  for  the  defendant :  [  i»o  ] 

There  is  no  contract  on  the  part  of  the  defendant  to  take  an 
assignment  of  the  lease.  The  agreement  is  for  the  purchase  of  the 
specified  articles  in  the  house,  and  the  term  as  to  the  assignment 
is  introduced  for  the  defendant's  benefit,  if  he  should  require  it. 
But  if  there  be  a  contract  to  take  the  assignment,  it  was  the  duty 
of  the  plaintiff,  in  order  to  entitle  himself  to  the  decree,  to  prove 
that  he  can  obtain  a  license  to  assign,  and  that  he  has  in  fact 
obtained  it :  Mason  v.  Corder  (2),  Lloyd  v.  Ciispe  (a).  The 
defendant  has  done  nothing  to  deprive  him  of  the  benefit  of  the 
common  inquiry  as  to  title.  Even,  if  objections  had  been 
distinctly  waived,  and  it  should  be  afterwards  shown  that  there  is 
some  defect  in  the  title  unknown  to  the  purchaser,  the  Court  will 
not  decree  specific  performance:  Warren  v.  Richardson  {4).  In 
this  case  the  covenant  against  assignment  without  license  is  in  a 
very  special  form,  and  was  wholly  unknown  to  the  defendant,  until 
after  the  institution  of  the  suit.  Not  only  is  such  a  covenant 
unusual,  but  in  this  case  the  form  of  the  covenant  is  uncommon  ; 
and  the  defendant  may  never  be  able  to  get  rid  of  the  property : 
this  is  an  objection  to  enforcing  specific  performance. 

The  Yice-Chancellob  held,  that  the  terms  of  the  memorandum  [  i^i  ] 
amounted  to  a  contract  to  take  an  assignment  of  the  lease,  and  that, 
under  that  agreement,  the  defendant  having  previously  inspected 
the  lease,  and  become  acquainted  with  its  terms  and  of  the  plaintiff's 
interest  in  the  premises,  as  stated  in  the  answer,  could  not  insist 
upon  proof  of  the  lessor's  title. 

Mr.  Woody  in  reply,  upon  the  point  as  to  the  covenant  against 
assignment  without  licence,  cited  Cosser  v.  CoUinge  (6),  Freme  v. 
Wright  (6),  Pope  v.  Garland  (7) ;  and  submitted  that  the  Court 
could  not  consider  the  defendant  as  having  been  ignorant  of  the 
existence  of  the  covenant,  when  he  entered  into  the  contract. 

Ths  Yice-Chancellob  : 
This  is  a  bill  by  the  assignee  of  a  lease  against  a  person  who  is 

(1)  19  B.  B.  188  (3  Swanst.  Id9).  (0)  41  B.  B.  70  (3  My.  &  K.  283). 

(2)  17  B.  B.  427  (7  Taunt.  9).  (6)  20  B.  B.  313  (4  Madd.  364). 

(3)  14  B.  B.  744  (6  Taunt.  249).  (7)  64  B.  B.  492  (4  Y.  &  C.  894). 

(4)  34  B.  B.  251  (Younge,  1). 
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Smith  alleged  by  the  plaintiff  to  have  entered  into  a  contract  to  take  an 
Capbon.  assignment  of  the  lease.  The  original  lease  contains  a  covenant 
not  to  assign  without  the  licence  of  the  landlord ;  and  Thomas 
Wakefield,  the  original  lessee,  obtained  a  licence  enabling  him  to 
assign  the  lease  to  the  plaintiff.  The  assignment,  expressed  to  be 
made  with  the  consent  of  the  landlord,  was  indorsed  on  the  lease. 
The  defendant  contends,  first,  that  there  is  no  contract ;  secondly, 
if  there  be  a  contract,  that  the  plaintiff  cannot  make  a  good  title  ; 
and  lastly,  that  the  covenant  against  assignment  is  a  surprise  upon 
him :  that  he  had  no  notice  of  it,  until  the  bill  was  filed,  and 
therefore,  that  he  did  not  purchase  in  fact  what  he  supposed  him- 
[  'i^s  ]  self  to  be  buying.  *The  two  former  points  I  disposed  of  at  the 
conclusion  of  the  argument  for  the  defendant. 

On  the  21st  of  November,  during  the  treaty  between  the  parties, 
the  plaintiff  gave  the  defendant  the  original  lease,  with  the  assign- 
ment indorsed  upon  it,  for  his  inspection.  The  defendant  then 
looked  at  the  body  of  the  lease  and  indorsement.  On  the  29th  of 
November,  an  agreement  for  the  sale  of  the  fixtures  and  assignment 
of  the  plaintiff's  interest  in  the  premises  is  prepared  and  signed  by 
the  defendant.  The  plaintiff  had  desired  that  some  part  of  the 
purchase-money  might  be  at  once  paid,  but  this  the  defendant  by 
a  letter  of  the  80th  of  November  declined,  but  added  ''  Of  course  you 
may  depend  upon  my  being  prepared  at  the  time  mentioned."  In 
a  postscript  to  the  same  letter,  the  defendant  said,  that  the  terms  of 
the  assignment  to  Smith  would  be  sufficient  for  that  to  himself,  and 
requested  the  plaintiff  to  have  his  assignment  indorsed  totidem  verbis. 
After  this,  the  dispute  arose,  which  had  no  connection  with  the 
defence  now  raised  at  the  Bar. 

If  this  case  had  come  before  the  learned  Judge  who  decided 
Coaser  v.  Collinge,  there  is  no  doubt  of  what  his  decision  would 
have  been.  There  might  be  hardship,  if  a  case  were  to  be  deter- 
mined upon  constructive  notice.  But  in  this  case  Mr.  Capron  saw 
the  indorsement  on  the  lease,  and  by  that  indorsement  it  appeared 
that  the  licence  to  assign  was  necessary.  It  is  also  admitted  that 
he  looked  into  the  body  of  the  lease,  and  therefore,  he  had  actual 
notice  of  its  contents,  or  such  part  of  the  contents  as  he  thought  it 
useful  or  material  to  read.  The  presumption  would  therefore  be 
that  he  had  made  himself  acquainted  with  the  whole  of  the  instru- 
ment. I  do  not  think  that  I  ought  to  allow  this  presumption  to  be 
[  •igs  ]  rebutted  by  the  averment  of  the  defendant,  that  *he  looked  into  the 
other  parts  of  the  lease,  and  did  not  observe  the  covenant  upon 
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which  his  objection  is  founded.    I  may  also  observe,  that  this       Smith 
covenant,  if  not  strictly  an  usual  covenant,  is  at  least  so  common      oapbon. 
that  there  can  be  no  hardship  in  regarding  it  as  no  surprise  upon 
the  defendant. 

Declare  the  plaintiff  entitled  to  the  specific  performance  of  the 
agreement.  Bef  er  it  to  the  Master  to  inquire  whether  he  can  make 
a  good  title,  and,  on  such  inquiry,  the  Master  is  to  consider  and 
treat  the  title  of  the  lessor  as  a  good  title. 


PIMM  V.   INSALL. 

(7  Hare,  19;^201 ;  affd.  1  Mac  &  G.  449;  1  H.  &  Tw.  487;  19  L.  J.  Ch.  1 ; 

14  Jur.  3d7.} 

[Affibmed  on  appeal,  as  reported  in  1  Mac.  &  6.  449.] 


184S. 

iftiyll,«9. 

80. 

Jun0  16. 

WlORAM, 
V..C. 

[193] 


CUDDON  V.  MORLEY. 

(7  Hare,  202—207.) 

Soit  by  the  lord  of  a  manor  against  a  tenant  of  lands  within  the  manor, 
to  restrain  the  defendant  from  taking  stone  from  lands  in  his  occupation. 
The  defendant  by  his  answer  alleged,  that  it  was  and  had  been  a  common 
practioe  in  the  manor,  to  remove  the  stone  which  laid  immediately  under 
the  surface,  for  the  benefit  of  cultivation.  At  the  hearing,  the  Coubt 
made  a  decree  for  a  perpetual  injunction,  the  defendant  declining  to  try 
his  right  to  take  the  stone  in  an  action  at  law,  to  be  brought  against  him 
by  the  plaintiff. 

Thb  plaintiff,  the  lord  of  the  manor  of  Cockfield  Hall,  in  Suffolk, 
filed  his  bill  in  August,  1846,  to  restrain  the  defendant  Morley,  the 
occupying  tenant  of  a  farm  within  the  manor,  from  working,  hewing, 
digging,  or  otherwise  raising  stone  from  the  quarries  or  beds  of 
Bione  on,  in,  or  under  the  copyhold  lands  or  soil  thereof;  and  from 
opening  or  working  any  new  or  other  quarry,  or  mine  of  stone,  or 
other  mineral  therein  ;  and  for  an  account  of  the  stone  already 
worked  by  the  defendant,  and  of  the  profits  made  thereby ;  and  for 
payment  thereof  to  the  plaintiff. 

The  defendant  by  his  answer  said,  that,  if  the  lord  of  the  manor 
was  entitled  to  the  beds  of  stone  under  the  soil,  such  right  had  never 
been  exercised  or  claimed  until  the  institution  of  this  suit,  for  a 
great  nomber  of  years,  during  which  the  defendant  had  been  a  tenant 
of  land  within  the  manor,  and  he  believed  that  no  such  right  existed. 
The  defendant  said,  that  the  soil  of  his  farm  being  very  thin,  he 
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cuDDON  had,  with  the  consent  of  his  landlord,  caused  the  soil  in  some  places 
MoBLET.  to  ^  thrown  back,  and  the  stones  lying  under  the  surface  removed, 
to  the  depth  of  twelve  or  eighteen  inches,  and  that  being  done,  had 
caused  the  soil  to  be  replaced.  The  defendant  said,  that  the  tenants 
of  lands  in  the  manor  had  been  accustomed  to  do  the  same,  where 
the  nature  of  the  soil  was  thought  to  render  it  advisable,  and  that 
he  had  done  so,  not  for  the  sake  of  the  value  of  the  stone,  but 
merely  for  the  improvement  of  the  soil.  He  said,  that  there  were 
no  quarries  of  stone,  in  the  proper  meaning  of  the  term,  on  the 
estate  occupied  by  him,  and  no  claim  had  ever  been  made  by  the 
[  *203  ]  lord  of  the  *manor  to  the  stone  raised  in  such  process  of  cultivation ; 
and  he  submitted,  that  his  landlord,  the  owner  of  the  copyhold 
estate,  was  entitled  to  the  stone  thereon.  The  defendant  set  forth 
an  account  of  the  monies  received  by  him  for  the  sale  of  the  stone, 
which,  in  1844,  amounted  to  122. 15s.  5(2.,  and  in  1845,  to  10/.  7«.  9d., 
making  in  the  whole  282.  88.  2d. 

The  plaintiff  amended  his  bill,  after  the  answer,  by  adding,  as 
defendants,  the  owners  of  the  copyhold  farm  occupied  by  the 
defendant  Morley.  One  of  such  owners  appeared  at  the  hearing,  and 
did  not  dispute  the  title  of  the  lord  to  the  stone ;  and  the  others 
were  proved  to  be  out  of  the  jurisdiction. 

The  steward  of  the  manor  by  his  evidence  said,  he  believed  there 
was  no  custom  for  the  tenants  to  take  stone.  Several  witnesses 
were  examined  on  the  part  of  the  defendants,  who  proved  that  stone 
had  commonly  been  taken  in  the  process  of  cultivation,  as  in  the 
defendant's  case ;  and  that,  in  such  cases,  part  of  the  stone  had 
been  sometimes  used  to  repair  walls  and  buildings  upon  the  estate^ 
or  to  repair  the  roads,  and  some  part  had  been  sold  to  defray  the 
expenses  of  raising  the  same;  and  the  witnesses,  who  had  long 
known  the  land,  had  never  heard  of  the  stone  having  been  claimed 
by  the  lord. 

The  Solicitor-General  and  Mr.  Bichnery  for  the  plaintiff: 

»  The  decree  for  an  injunction  is  of  course.    The  defendant  does 

not  plead  a  custom  :  it  is  true  he  alleges  that  the  wrong,  of  which 

the  plaintiff  complains,  has  been  frequency  committed,  but  that  is 

Qot  a  defence  which  the  plaintiff  could  put  in  issue  at  law.     No 

[  *204  J       *legal  right  was  set  up.     The  case  is,  therefore,  one  in  which  the 

lord  has  no  alternative,  but  to  proceed  with  the  suit    They  cited 

'  Dearden  v.  Evans  (i),  and  Gilb.  Ten.  Wat.  p.  425. 

(1)  62  B.  £.  614  (5  M.  &  W.  11). 
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Mr.  Rolt  and  Mr.  Terrell,  for  the  defendant  Morley :  Cuddoh 

The  suit  is  unnecessary  and  oppressive,  and  will  not  be  sustained  Moblbt. 
by  this  Court.  The  plaintiff  asserts  a  legal  right,  and  he  might 
have  brought  his  action  at  law  in  the  first  instance,  and  obtained  a 
speedy  and  comparatively  inexpensive  decision ;  or  he  might  have 
moved  for  the  injunction,  when  the  Court  would  have  sent  the  case 
for  the  decision  of  a  court  of  law,  and  the  expense  of  going  into 
evidence  in  this  Court  would  have  been  avoided.  It  is  a  case  which 
ought  not  to  have  been  brought  to  a  hearing  :  Bacon  v.  Jones  (i) . 
The  right  of  the  plaintiff  being  denied,  he  ought,  before  any  decree 
is  made,  to  establish  his  right  at  law ;  and  the  utmost  which  the 
Court  can  now  do,  is  to  retain  the  bill,  giving  him  liberty  to  bring 
his  action. 

Mr.  Archibald  Smithy  for  the  owner  of  the  copyhold  estate,  not 
claiming  any  title  to  the  stone,  asked  for  his  costs. 

The  Yicb-Chancellob  : 

The  plaintiff  is  lord  of  the  manor,  and  the  defendants,  except 
Morley,  are  copyholders  of  the  manor.  Morley  is  the  yearly  tenant 
of  the  copyholders  of  a  tenement  with  about  twenty-eight  acres  of 
land.  Morley  on  two  occasions,  once  in  the  end  of  184S  or  the 
beginning  of  1844,  and  once  in  December,  1845,  removed  the  top  soil 
from  a  small  quantity  of  the  land  in  his  occupation,  *  and  dug  and  got  [  *205  ] 
from  it  the  stone,  lying  at  about  twelve  or  eighteen  inches  below  the 
surface,  and  sold  the  stone  for  his  own  benefit;  and  this  being  done, 
the  top  soil  was  replaced.  The  profit  made  by  Morley,  in  the  first 
transaction,  was  12i.  15^.  5d.,  and  by  the  second,  10{.  7«.  9d.  The 
stone  does  not  appear  in  itself  to  have  been  of  any  value,  qua  stone, 
— ^merely  the  sub-soil,  gravel,  or  whatever  it  was ;  and  Morley  says  ' 
he  did  the  acts  solely  with  a  view  to  the  better  cultivation  of  the 
land.  He  says,  that  all  persons  occupying  lands  in  the  manor  have 
been  accustomed  to  do  the  same  thing  for  the  same  purpose ;  and 
that,  until  the  bill  in  this  cause  was  filed,  the  lord  of  the  manor  had  ^ 
never  objected  to  the  same,  or  claimed  a  right  to  the  stone  gotten. 
He  says,  that  he  had  the  express  authority  of  his  co-defendants,  the 
copyholders,  to  do  the  act  above  mentioned ;  and  that  the  stone 
belongs  to  them,  if  not  to  himself.  He  adds,  that  he  intends  and 
insists  upon  his  right  to  do  the  like,  if  occasion  should  require.  In 
August,  1846,  the  bill  was  filed  against  Morley,  only  complaining  of 
(1)  48  E.  E.  143  (4  My.  &  Cr.  433). 
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GuDDON  the  above  acts,  and  praying  an  account  and  an  injunction.  Morley 
MoBLET*  answered,  and  stated  his  case  in  substance,  as  I  have  above  given  it ; 
and  by  his  answer  he  insisted,  that  his  now  co-defendants,  the  copy- 
holders, were  necessary  parties  to  the  bill.  The  bill  was  amended 
accordingly,  and  the  copyholders  made  parties.  They  do  not  by 
their  answer  support  the  case  which  Morley  makes  under  them. 
Morley's  evidence  in  the  cause  shows  a  very  extensive  practice,  at 
least  amongst  agricultural  occupiers  of  lands  in  the  manor,  to  remove 
the  substratum  of  stone,  as  a  means  of  better  cultivation;  but 
Morley  has  not  supported  by  any  evidence  the  case  of  authority 
from  the  copyholders,  which  he  insists  upon  by  his  answer, 
f  *206  ]  It  cannot  be  disputed,  that  the  injury  complained  of   *in  this 

case  is  of  a  nature  which  this  Court  will  prevent  by  an  injunction, 
provided  that  injury,  as  distinguished  from  damage,  be  established. 
At  the  same  time,  I  cannot  but  regret  that  the  plaintiff  should 
have  been  advised  to  resort  to  a  court  of  equity  in  a  case  like  this. 
The  first  act  complained  of  must  have  taken  place  in  the  very 
beginning  of  the  year  1844,  if  not  in  the  end  of  the  year  1848.  The 
second  I  will  suppose  to  have  taken  place  at  the  end  of  the  year  1845. 
No  repetition  of  the  alleged  injury  was  actually  threatened  ;  but  in 
August,  1846,  apparently  because  Morley  in  terms  said  he  had  a  right 
to  get  the  stone,  if  occasion  should  require,  the  bill  was  filed  praying 
an  injunction.  No  injunction,  however,  was  moved  for,  and  the 
defendant  has  done  nothing  since,  but  awaited  the  trial  of  the  cause. 
I  cannot  understand  why,  in  such  a  case,  a  bill  in  equity  was 
preferred  to  an  action  at  law, — a  dilatory  and  expensive  proceeding 
to  one  which  was  prompt,  and  comparatively  inexpensive.  No 
Judge  has  more  strenuously  asserted  the  jurisdiction  of  the  Court 
of  Chancery  than  the  Lobd  Chancellor,  but  no  one  has  more 
deprecated  the  practice  of  seeking  its  extraordinary  aid  in  cases  in 
which  the  rights  are  purely  legal,  and  in  which  they  might  be  as 
effectually  protected  by  proceedings  at  law,  as  by  a  bill  in  equity. 
It  would  be  idle  to  say,  that  there  is  anything  in  this  case  which 
made  preventive  justice, — the  festinumremedium  of  an  interlocutory 
injunction — necessary  to  protect  the  plaintiff's  rights. 

These  remarks  do  not  at  all  go  to  the  jurisdiction  of  the  Court. 
With  regard  to  the  case  made  by  the  defendant,  the  practice  of 
taking  the  stone,  the  evidence  goes  a  great  way  to  show  that  it  has 
f  ^207  ]  always  been  done  *in  the  manor  as  a  means  of  cultivation.  If  the 
defendant  Morley  should  think  it  worth  while  to  try  the  case  at 
law,  I  shall  put  him  to  admit  the  title  of  the  lord  of  the  manor. 


TOL.  Lxxxn.] 


1848.     CH.    7  HARE,  207. 


69 


and  thai  he,  Morley,  is  merely  tenant  from  year  to  year  under  the 
copyholder,  and  I  will  retain  the  bill. 

It  is  quite  clear  the  plaintiff  must  pay  the  copyholders  their 
costs,  and  have  them  over  against  Morley.  There  is  no  pretence  in 
this  case  for  saying  that  they  authorised  him  to  do  the  acts  com- 
plained of;  and  the  answer  does  not  support  him  in  saying  that 
they  claimed  the  right. 

[Affirmed  by  the  Lord  Ghancbllob  on  the  24th  November,  1849, 
but  no  report  of  the  appeal  can  be  found.] 


CUDDON 
MORLBT. 


BEECH  V.   FORD. 

(7  Hare,  20a— 217.) 

The  payee  of  two  promiseory  notes  being  about  to  sue  the  maker,  the 
brother  of  the  maker  agreed  to  pay  200/.  to  the  payee,  in  trust  for  E.,  or 
6/.  10».  per  quarter,  so  long  as  the  200/.  should  be  unpaid,  so  that  the  notes 
should  be  suspended  and  rendered  inoperatiye  so  long  as  the  brother  con- 
tinued to  pay  the  6/.  10«.  a  quarter  to  the  payee ;  and  on  payment  of  the 
200/.  all  claim  on  the  notes  to  cease,  and  the  same  to  be  given  up.  The 
brother  not  haying  paid  the  6/.  10«.  to  the  payee,  for  two  quarters,  but 
having  paid  these  sums  to  E.,  the  cestui  que  trust,  (as  the  latter  admitted), 
the  pajee  brought  his  action  upon  the  notes  against  the  maker : 

Held,  in  error,  reversing  the  judgment  of  the  Queen's  Bench,  that  the 
agreement  could  not  be  pleaded  in  bar  to  the  action  upon  the  notes,  but 
might  be  the  subject  of  a  cross  action. 

Held,  in  equity,  that  the  agreement  must  be  construed  as  a  contract  by 
the  brother,  to  provide  for  E.  the  annuity  of  25/.,  or  the  gross  sum  of  200/., 
as  a  substitute  for  the  two  notes,  and  by  the  payee  that  the  two  notes 
should  thenceforth  be  only  a  security  for  the  performance  of  the  contract ; 
and  not  as  an  agreement,  under  which  the  original  right  of  the  payee 
against  the  maker  would  revive  on  any  failm^  of  the  quarterly  payments 
by  the  brother. 

That  the  brother  was  entitled  to  the  specific  performance  of  the  agreement 
in  equity,  not  on  the  ground  of  the  circuity  of  cross  actions  which  the  rule 
of  lav  occasioned,  but  on  the  ground  that  this  Court,  by  modifying  its 
decree,  could  give  to  all  parties  the  benefit  of  the  agreement,  whilst  a  court 
of  law,  being  imable  so  to  modify  its  judgment,  could  not  give  to  one  party 
the  benefit  of  the  agreement  without  depriving  another  party  altogether  of 
that  benefit. 

The  plaintiff,  William  Beech,  was  the  maker  of  two  promissory 
notes,  one  for  1402.,  and  the  other  for  2002.,  both  dated  the  28th 
of  May,  1829,  of  which  the  defendant,  John  Ford,  was  the  payee 
and  holder.  John  Ford  having  threatened  to  sue  William  Beech 
upon  the  notes,  Alfred  Beech,  his  brother,  interposed,  and  an 
agreement  was  entered  into,  which  was  in  the  following  terms: 

''I  hereby   consent  to  pay  Mr.  John  Ford,  in  trust  for  my 


1848. 

June  3, 27, 

SO. 

WlORAM, 

V.-C. 
[208] 
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Beech  sister  Elizabeth  Beech,  the  sum  of  2002.,  for  her  sole  ase  and 
Ford.  benefit,  or  the  sum  of  252.  per  annum,  so  long  as  the  200L  shall 
remain  unpaid.  This  sum  of  252.  yearly  is  to  be  paid  every 
quarter,  and  should  two  quarters  remain  in  arrear,  such  arrears 
will  be  considered  as  a  violation  of  the  agreement ;  and  this  I 
promise  to  do  as  a  consideration  for  money  advanced  to  my  brother 
William  Beech  on  two  bills  of  his  acceptance,  bearing  date  May 
28th,  1889,  to  John  Ford,  so  that  the  bills  and  interest  on  them  be 
suspended  and  rendered  inoperative,  so  long  as  I  continue  to  pay 
the  said  sum  of  62.  5^.  sterling  every  quarter  to  Mr.  John  Ford ; 
but,  on  the  payment  of  2002.  to  Mr.  Ford  at  any  one  time,  all 
further  claim  pertaining  to  the  said  bills  on  my  brother  William 
[  '209  ]  Beech  is  to  cease,  and  the  said  bills  are  to  *be  given  up  by 
Mr.  Ford.  Should  my  sister  Elizabeth  Beech  decease,  such  sum  of 
62.  58.  per  quarter  to  be  still  paid  to  Mr.  Ford,  to  be  at  his  disposal 
to  allow  to  any  member  of  my  family  whom  he  may  think  proper. 
The  payments  to  commence  from  the  25th  of  December,  1848. 

'*  Alfred  Beech." 

"  January  81st,  1844. 

"  To  this  agreement  I  am  a  consenting  party. 

"J.  Ford." 

William  Beech  was  privy  to  this  agreement. 

Disputes  afterwards  arose  between  William  and  Alfred  Beech, 
and  Ford,  and  on  the  19th  of  August,  1844,  Ford  commenced  an 
action  in  the  Queen's  Bench  against  William  Beech,  to  recover  the 
sum  of  4402. 

The  4402.  was  made  up  of  principal  and  interest  on  the  two  notes 
for  1402.  and  2002.,  and  of  a  sum  of  152.  claimed  to  be  due  to  Ford 
on  another  transaction. 

The  bill  was  filed  in  December,  1844,  by  William  and  Alfred 
Beech,  against  John  Ford  and  Elizabeth  Beech,  alleging  the 
performance  of  the  agreement  on  the  part  of  the  plaintiff  Alfred  . 
and,  in  particular,  that  it  was  arranged  between  the  plaintiffs  and 
Ford,  that  the  sum  of  62.  5«.  per  quarter,  mentioned  in  the  agree- 
ment, should  be  paid  by  Alfred  Beech  to  Elizabeth  Beech  herself, 
instead  of  being  paid  to  Ford  for  her  use ;  and  that,  between  the 
date  of  the  agreement  and  the  25th  of  June,  1844,  when  the  second 
quarterly  sum  became  payable,  Alfred  Beech  had,  in  pursuance  of 
the  arrangement,  paid  or  caused  to  be  paid  to  Elizabeth  Beech 
divers  sums  of  money,  amounting  in  the  whole  to  more  than  the 
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^a.  lOi.    Tlie  bill   prayed  a  decree  for  the  specific  performance  of       Bkboh 
Ae  agreement  of  tlio  Slst  of  January,  1844,  *and  that  the  sum  of       ^obd. 
money  V>  Y)e  paid  by  Alfred  Beech  might  be  secured  for  the  benefit      [  •aio  j 
of  the  deiendant    IBllizabeth  Beech ;   that,  if  necessary,  a  trustee 
inigU  be  appointed  in  the  room  of  Ford ;    that  Ford  might  be 
reatnaned  by  injunction  from  proceeding  with  his  action  upon  the 
^^o  ^TonuBsoiy  notes  ;  and  that  the  notes  might  be  delivered  up  to 

The  defendant  Ford,  by  his  answer,  denied  that  any  arrangement 
had  been  made  between  himself  and  Alfred  Beech  for  the  payment 
of  the  quarterly  sum  by  the  latter  directly  to  his  sister  Elizabeth ; 
and  on  the  contrary,  the  defendant  Ford  said  that  he  had  always 
stipalated  that  such  payments,  which  were  his  bounty  to  Elizabeth 
Beech,  should  be  received  by  himself,  and  administered  or  paid  to 
her  by  himself. 

The  cause  came  on  for  hearing  in  June,  1847 ;  when  it  appeared 
that  William  Beech,  the  defendant  at  law,  had  obtained  a  verdict 
in  the  action,  upon  which  judgment  had  been  given  by  the  Court 
of  Queen's  Bench  in  his  favour;  it  appeared,  also,  that  the 
defendant  Ford  had  brought  his  error  to  reverse  the  judgment  on 
the  ground  that,  non  obstante  veredicto,  upon  the  matters  in  the  plea, 
jadgment  should  have  been  given  for  the  plaintiff  in  the  action. 
The  cause  was  directed  to  stand  over,  until  the  decision  of  the 
qaestion  at  law  should  be  known,  the  plaintiff  Alfred  Beech  to  be 
in  the  meantime  at  liberty  to  pay  the  defendant  Elizabeth  Beech 
6i.  Ss.  quarterly,  in  part  satisfaction  of  the  agreement,  without 
prejudice  to  any  question  between  the  parties. 

The  judgment  of  the  Court  of  Queen's  Bench  was  afterwards 
reversed  in  the  Exchequer  Chamber.  The  court  of  error  held  that 
the  agreement  of  the  Slst  of  January,  1844,  could  not  be  pleaded 
in  bar  to  the  action  *upon  the  notes;  that  the  right  to  bring  a  [*2iij 
personal  action  once  existing,  and  by  act  of  the  party  suspended  for 
ever  so  short  a  time,  is  extinguished  and  discharged,  and  can  never 
revive;  and  that  the  construction  of  the  agreement,  from  the 
apparent  intention  of  the  parties,  was  not  to  suspend  the  right  of 
Ford  to  recover  on  the  notes,  but  to  entitle  Beech  to  bring  a  cross 
action  against  Ford,  in  case  of  the  breach  of  the  agreement  by  the 
latter  (i). 

The  cause  was  again  brought  on  to  be  heard,  in  June,  1848,  after 
the  reversal  of  the  judgment  in  Ford  v.  Beech. 
(1)  T5  E.  B,  638  (11  Q.  B.  832), 
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Bbboh  Mr.  Roll  and  Mr.  Amphlett,  for  the  plaintiffs,  insisted  that  the 

Ford.        plaintiffs  were  entitled  to  the  specific  performance  of  the  agreement 

in  equity,  as  involving  a  trust  for  the  benefit  of  the  defendant 

Elizabeth  Beech.     They  cited  Gregory  v.  Williams  (i),  and  Tomlinson 

V.  Gill  (2). 

Mr.  Willcock,  for  the  defendant  Ford : 

First,  the  plaintiffs  have  no  conmion  case,  entitling  them  to  a 
specific  performance  of  the  contract.  William  Beech  is  not  a  party 
to  the  agreement,  and  is  not  bound  by  it ;  and  Alfred  has  no  interest 
in  restraining  the  action  against  William.  The  parties  to  the 
agreement  only  are  entitled  to  sue :  Tasker  v.  Small  (s).  Secondly, 
a  suit  for  this  purpose  could  only  be  sustained  by  Elizabeth,  the 
cestui  que  trust,  and  then  only  could  it  be  sustained  against  the 
trustee,  if  there  be  any  breach  of  trust  on  his  part,  or  in  case  he 
neglected  to  enforce  the  agreement  for  her  benefit ;  but  the  trustee 
is,  in  fact,  adopting  the  only  legal  means  which  he  has  for  enforcing 
[  *2i2  ]  the  ^agreement ;  he  is  using  the  notes  as  a  security  for  the  benefit 
of  the  cestui  que  trust,  the  conditions  for  the  withdrawal  of  the 
notes  having  been  broken.  Thirdly,  before  the  plaintiffs  could 
raise  any  question  of  trust,  the  200Z.,  the  subject  of  the  trust,  must 
be  paid.  Until  Alfred  Beech  has  paid  that  sum,  there  is  nothing 
upon  which  the  trust  can  operate.  Fourthly,  as  the  case  at  present 
stands  not  only  without  any  trust  fund  provided,  but  without  any 
suit  in  which  a  trust  can  be  administered,  the  case  is  entirely  at 
law.  The  agreement  raised  a  right  to  a  cross  action,  in  case  the 
defendant  should  commit  any  breach  of  the  agreement;  but  the 
notes  are  to  be  inoperative  no  longer  than  Alfred  Beech  shall  pay 
to  Ford  6Z.  5a.  a  quarter:  whether  that  has  been  done  will  be 
determined  by  a  cross  action  on  the  agreement.  In  Grego^-y  v. 
Williams  the  relief  was  given  by  Sir  William  Gbant,  only  on  the 
consideration  that  the  remedy  at  law  was  very  doubtful  (4).  In  this 
case,  the  judgment  of  the  court  of  error  amounts  to  a  decision  that 
a  cross  action  can  be  brought.  Fifthly,  the  Court  will  not  now 
stay  execution  in  the  action  ;  or,  if  the  execution  be  restrained,  it 
will  only  be  on  the  terms  of  the  plaintiffs,  or  one  of  them,  paying 
into  Court  the  2002.,  with  the  arrears  of  the  quarterly  payments,  and 
paying  the  costs. 

(1)  17  E.  B.  136  (3  Mer.  682).  (3)  45  fi.  E.  212  (3  My.  &  Cr.  63). 

(2)  Amb.  330,  (4)  17  E.  E.  136  (see  3  Mer.  589). 
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Thb  Yicb-Chancbllor  :  Bbvch 

The  defendant  John  Ford  was  the  payee  and  holder  of  two  Ford. 
promifisorj  notes,  one  for  140^,  and  the  other  for  200/.,  hoth  dated 
the  28th  of  May,  1829,  made  and  signed  by  the  plaintiff  William 
Beech,  and  by  him  delivered  to  John  Ford.  From  the  circumstances 
attending  the  making  of  those  notes,  as  well  as  from  the  terms  of 
the  *agreement  of  the  81st  of  January,  1844,  it  appears  that  John  [  ^^^^  1 
Ford  was  a  person  who  took  great  interest  in  the  welfare  of  the 
family  of  the  Beeches,  and  more  especially  of  the  defendant  Eliza- 
beth Beech.  Bat  as  these  circumstances,  (although  they  explain 
the  relative  position  of  the  parties),  have  not  appeared  to  me  to  have 
any  legitimate  bearing  upon  the  law  of  this  case,  I  abstain  from 
noticing  them  in  detail.  The  plaintiff  Alfred  Beech  is  a  brother* 
and  the  defendant  Elizabeth  Beech  is  a  sister  of  plaintiff  William 
Beech. 

(His  Honour  stated  the  agreement  of  the  Slst  of  January,  1844, 
the  action,  and  the  suit.) 

When  the  cause  first  came  on  for  hearing  before  me,  the  plaintiffs 
in  equity  had  obtained  a  verdict  at  law,  which  they  considered 
equivalent  to  a  decision  in  their  favour ;  the  defendant  in  equity 
had  carried  the  case  to  the  court  of  error,  and  the  question  before 
that  Court  was  then  pending.  It  appeared  to  me,  with  reference  to 
the  state  of  the  proceedings  at  law,  that  the  whole  question  might 
possibly  be  determined  at  law,  and  I  directed  the  cause  to  stand 
over.  The  proceedings  at  law  have  since  terminated  by  a  judgment 
of  the  court  of  error  in  favour  of  the  plaintiff  at  law,  reversing  the 
judgment  of  the  Court  below.  The  effect  of  that  judgment,  as  I 
understand  it,  has  been  to  determine  that  the  performance  by  the 
plaintiff  Alfred  Beech  of  the  agreement  of  the  Slst  of  January,  1844, 
cannot  at  law  be  pleaded  in  bar  to  an  action  by  Ford  upon  the 
notes,  and  that  Alfred  Beech,  if  damnified  by  such  action,  must 
seek  compensation  by  a  cross  action.  I  am  now,  therefore,  to  con- 
sider the  effect  of  the  agreement  of  the  Slst  of  January,  1844,  in 
this  Court. 

In  stating  my  view  of  this  case,  I  am  anxious  to  guard  against 
being  supposed  to  decide,  that  the  mere  circuity  *of  cross  actions  is  [  *2H  ] 
sufficient  to  give  an  equity.  But  I  apprehend,  that  where  an  agree- 
ment is  made,  the  direct  substance  of  which  can  be  had  in  this 
Conrt,  it  is  not  necessarily  an  answer  to  a  bill  for  the  performance 
of  snch  an  agreement,  to  say  that  the  parties  may  have  compensation 
in  damages,  equivalent  in  value  to  what  this  Court  can  give  by  its 
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Bbsch       decree.    A  court  of  law,  in  this  case,  cannot  give  the  parties  the 

FoKD.        direct  benefit  of  the  agreement,  because  it  cannot  give  Ford  the 

benefit  of  his  claim  against  William  Beech,  without  depriving  him  of 

it  altogether.    But  if  this  Court  can  preserve  to  all  the  parties  the 

benefit  of  the  agreement,  the  case  may  be  proper  for  its  interposition. 

The  question  upon  the  agreement,  (whatever  difficulty  there  may 
be  in  answering  it),  may,  I  apprehend,  be  thus  stated :  Is  it  to  be 
considered  as  a  new  agreement  between  Alfred  Beech  and  Ford,  the 
substance  of  which  was,  that  Alfred  should,  at  the  instance  of  Ford, 
provide  for  his  sister  Elizabeth  the  annuity  or  gross  sum  mentioned 
in  the  agreement ;  that  such  provision  should  be  a  substitute  for  the 
two  notes  owing  from  William  Beech  to  Ford ;  and  that  the  notes 
should  thenceforth  be  a  security  only  for  the  performance  of  that 
agreement  ?  or,  was  the  substance  of  the  agreement  this,  that,  if  it 
was  not  performed  by  Alfred,  with  legal  exactness,  i.e.  the  very  day, 
Ford's  original  right  against  William  would  revive,  notwithstanding 
any  number  of  payments  regularly  made  by  Alfred,  under  the 
agreement  of  January,  1844  ? 

If  appears  to  me,  that  the  former  is  the  correct  view  of  the  case. 
The  substance  of  that  for  which  Ford  contracted  was  a  benefit  to 
Elizabeth  Beech  in  consideration  of  his  relinquishing  his  claim 
against  William.  The  substance  of  that  for  which  Alfred  Beech 
contracted,  was  the  relief  of  William  from  his  liability  upon  the 
[  *2i5  ]  *notes.  This  being  the  substance  of  the  agreement  of  January, 
1844,  by  treating  the  notes  as  a  security  thereafter  for  the  per- 
formance of  it,  I  secure  to  Ford  all  he  contracted  for ;  I  relieve 
Alfred  from  no  liability  but  that  which  might  attach  upon  a  neglect 
to  make  a  money  payment  on  the  very  day  on  which,  by  law,  it  was 
due,  and  the  agreement  is  complied  with  in  all  respects,  by  giving 
to  Ford  a  revival  of  his  rights  against  William,  for  the  purpose  of 
enforcing  the  performance  by  Alfred  of  his  part  of  the  agreement. 
This  a  court  of  law  cannot  do,  as  it  cannot  modify  its  judgment,  as 
this  Court  may  do.  If  the  notes  had  been  given  at  the  time  the 
agreement  was  entered  into,  I  cannot  doubt  that  such  would  have 
been  the  construction  of  the  agreement.  As  the  agreement  was 
altogether  new,  on  the  part  of  Alfred,  I  cannot  think  that  the  cir- 
cumstance of  the  notes  having  existed  before  the  agreement,  alters 
the  case. 

What  I  take  to  be  the  effect  of  the  agreement,  by  no  means  proves 
that  Ford  was  wrong  in  bringing  his  action  upon  the  notes.  It  is 
obvious,  with  reference  to  the  effect  given  to  that  agreement  in  the 


VOL.  Lxxxn.]      1848.    CH.    7  HARE,  215—217.  76 

coart  of  error,  that,  in  order  to  secure  to  Ford  the  benefit  of  the       Beboh 
agreement  given  as  a  security,  it  might  be  necessary  for  him  to  pro-        tord. 
ceed  to  judgment  upon  the  notes,  though  not  to  execution,  except  to 
the  extent  necessary  for  enforcing  the  security,  as  I  have  mentioned. 

It  was  objected,  that  there  was  a  want  of  consideration  for  the 
agreement ;  and  that  William  was  not  a  party  to  it,  and,  therefore, 
was  not  entitled  to  sue.  I  cannot  give  any  weight  to  these  objec- 
tions. I  have  not  any  doubt  of  the  sufficiency  of  the  consideration ; 
and  *although  William  was  not  a  party  to  the  agreement,  it  is  [  *216  ] 
admitted  that  it  was  made  with  his  privity,  and  he  has  a  distinct 
interest  in  seeking  that  it  may  be  enforced.  Alfred  might  certainly 
have  sustained  the  bill  alone ;  but  it  is  not  necessary  now  to  express 
any  opinion  what  the  result  of  the  objection  might  have  been,  if  the 
question  of  misjoinder  had  been  raised  by  demurrer.  At  the 
hearing  of  the  cause,  the  Court  is  not  bound  to  allow  the  objec- 
tion, that  a  party  has  been  made  a  plaintiff,  if  there  be  no  difficulty 
in  making  a  final  decree,  notwithstanding  the  misjoinder. 

The  costs  of  the  proceedings  at  law  must  follow  the  event.  In 
this  Court  the  defendant  Ford  has  been  unsuccessful  in  the  case 
which  he  attempted  to  set  up.  The  defendant  did  not  say  that  he 
intended  to  sue  only  for  the  benefit  of  Elizabeth  Beech.  He  insisted 
upon  his  right  to  sue  on  the  notes,  not  merely  to  the  extent  of 
enforcing  the  security,  but  absolutely,  and  of  being  the  administrator 
of  his  own  bounty,  so  far  as  he  had  contracted  for  a  bounty  to 
Elizabeth.  In  this  contention  he  has  failed;  and,  according  to 
the  rule  strictly  followed  by  the  Lobd  Chancellor,  he  must  pay 
the  costs. 

The  defendant  Elizabeth  Beech,  by  her  counsel  admitting  payment 
of  the  annuity  or  annual  sum  of  252.,  in  the  agreement,  &c.,  up  to 
this  date,  this  Court  doth  order,  that  the  sum  of  200L,  in  the  said 
agreement  mentioned,  be  paid  to  the  said  defendant  Elizabeth  Ann 
Beech,  by  the  plaintiff  Alfred  Beech,  on  or  before  the  10th  day  of 
August  next;  and  thereupon  it  is  ordered,  that  satisfaction  of  the 
judgment  in  the  action  at  law  in  the  pleadings  mentioned,  brought 
by  the  defendant  John  Ford  against  the  defendant  William  Beech, 
upon  or  in  respect  of  the  two  promissory  notes  in  question  in  this 
cause,  be  entered  up.  And  it  is  ordered,  that  the  defendant  John 
Ford  do  deliver  up  the  two  promissory  notes  to  the  plaintiff  William 
Beech  to  be  cancelled.  Order  for  taxation  of  the  costs  of  the  plain- 
tiffs of  this  suit,  and  setting  off  *the  same  against  the  sum  of      [  *^^^  ^ 
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[B.B. 


Bkbch 
Ford. 


SOL  158.,  the  taxed  costs  of  the  defendant  Ford  in  the  action  at  law, 
and  for  payment  of  the  balance.    Liberty  to  apply. 

[Affirmed  by  the  Lobd  Chancellor,  but  no  report  of  the  appeal 
can  be  found.] 


1849. 
Mareh  S. 

WlOBAM, 
V.-C. 

[217] 


DAVENPORT  v.  DAVENPORT  (1). 

(7  Hare,  217—224;  S.  C.  18  L.  J.  Ch.  163;  13  Jur.  227.) 

To  the  bill  of  a  plaintiff,  alleging  that,  under  a  settlement  thereby  stated, 
he  was  entitled  to  an  estate,  of  which  the  defendant  was  in  possession,  and 
had  been  so  for  nineteen  years ;  that  the  plaintiff  had  not  discoTered  his 
title  until  a  very  recent  period ;  and  that  he  had  since  brought  an  eject- 
ment against  the  defendant,  to  recover  the  premises,  which  action  stood  for 
trial  at  the  next  Assizes ;  and  praying  an  injunction  to  restrain  the  defen- 
dant from  cutting  down  and  selling  ornamental  and  other  timber  of  great 
value,  and  thereby  occasioning  irreparable  injury  to  the  estate,  which  the 
biU  charged  that  the  defendant  threatened  and  intended  to  do — a  demurrer, 
for  want  of  equity,  was  allowed. 

The  bill  stated  a  deed  dated  the  80th  of  December,  1656,  whereby 
certain  estates  in  the  county  of  Chester  were  limited  to  the  use  of 
Peter  Davenport,  the  settlor,  for  life,  with  remainder  to  his  first, 
second,  third,  and  fourth  sons  successively  in  tail  male,  with 
remainder  to  the  right  heirs  of  the  settlor ;  and,  after  averring  the 
death  of  the  settlor,  leaving  five  sons,  the  possession  of  the  estates 
in  conformity  with  the  limitations  in  tail,  the  death  of  the  four 
elder  sons,  and  the  extinction  of  their  male  issue  upon  the  decease 
of  one  William  Davenport  without  issue,  who  died  in  possession  of 
the  estates  in  April,  1829,  and  that  none  of  the  tenants  in  tail 
had  ever  done  any  act  to  destroy  the  estates  tail,  or  defeat  the 
remainders  expectant  thereon  —  alleged  that  the  plaintiff  was 
descended  from  the  fifth  son  of  the  settlor,  and  upon  the  death 
of  William  Davenport  became  entitled  to  the  estates  under  the 
ultimate  limitation  to  the  right  heirs. 

The  bill  alleged,  that,  upon  the  death  of  William  Davenport,  Sir 
Salisbury  Pryce  Humphreys  Davenport,  by  virtue  of  some  pretended 
title  unknown  to  the  plaintiff,  entered  into  possession  of  the  estates, 
and  continued  in  such  possession  until  his  death,  in  1845 ;  that,  upon 
his  death,  the  defendant  Dame  Maria  Davenport,  his  widow,  by  virtue 
of  some  pretended  title  unknown  to  the  plaintiff,  entered  into  posses- 
sion of  the  estates,  and  had  ever  since  continued  in  such  possession. 

(!)  This  reluctance  of  the  Court  of  Act,  1873,  s.  25  (8),  but  the  case  is 

Chancery  to  interfere  with  an  owner  interesting  as  showing  the  reason  for 

in  possession  of  land  ia  now  in  great  the  change  thus  introduced. — ^0.  A.  S. 
measure  overruled  by  the  Judicature 
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The  bill  stated,  that  the  plaintiff  had  not  discovered  his  title  to    Davbnpobt 
the  said  estates  until  within  a  very  recent  period ;  that,  as  soon  as  he    davknfobt. 
discovered  the  same,  he  demanded  possession,  which  the  defendant       [  218  ] 
had  refused  to  deliver  to  him ;  and  that,  on  the  10th  of  January, 
1849,  which  was  as  soon  as  his  circumstances  would  allow,  he 
commenced  an  action  of  ejectment  in  the  Queen's  Bench,   and 
caused  a  declaration  in  ejectment  to  be  served  upon  the  defendant 
to  recover  possession  of  the  said  estates,  which  action  of  ejectment 
stood  for  trial  at  the  next  Chester  Assizes. 

The  bill  alleged  that  the  defendant  threatened  and  intended  to 
cut  down  and  fell  the  timber  and  other  trees  standing  on  the  said 
lands,  and  to  sell  the  same  and  apply  the  proceeds  of  such  sale  to 
her  own  use ;  and  that  she  had  caused  timber  and  other  trees  to 
be  lotted  and  marked,  and  had  advertised  their  sale  by  auction, 
at  Stockport,  on  the  14th  of  February,  1850.  The  bill  alleged 
that  such  timber  and  other  trees  were  of  the  value  of  2,0002. 
and  upwards;  that  the  same  were  very  ornamental;  and  that 
irreparable  injury  would  be  done  to  the  estates  by  their  removal. 

The  bill  prayed  an  injunction  to  restrain  the  defendant  from 
cutting  down  or  felling  or  otherwise  injuring  any  of  the  timber 
or  other  trees  then  standing  on  the  said  estates,  and  from  selling 
QT  otherwise  disposing  of  the  same ;  and  that  the  defendant  might 
be  directed  to  keep  an  account  of  all  monies  received  by  her  for 
or  on  account  of  any  timber  which  she  might  have  felled  or  sold 
or  otherwise  disposed  of. 

The  defendant  demurred. 

The  SoUcitor-Geiieral  and  Mr.  Hare,  for  the  demurrer :  [  2i9  ] 

This  is  the  case  of  an  adverse  possession  of  real  estate,  the 
defendant  and  her  late  husband  having  been  in  possession  ever 
since  the  title  of  the  plaintiff  is  alleged  to  have  accrued,  and  the 
plaintiff  not  having  established  his  title  at  law.  In  such  a  case 
there  is  no  instance  of  the  interference  of  the  Court  by  injunction 
to  restrain  the  acts  of  the  party  in  possession.    *    *    * 

Mr.  Bacon  and  Mr.  BagaJiaWf  for  the  bill :  [  221  ] 

The  cases,  in  which  the  Court  has  refused  to  interfere  by 

injunction  to  restrain  irreparable  waste,  have  all  been  cases  in 

.  which  the  title  of  the  plaintiff  has  been  denied.    Lord  Eldon,  in 

Norway  v.  Rowe  (1),  observes,  that  he  does  not  recollect  that  the 

(1)  12  B.  E.  167  (19  Ves.  147). 
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Davenpobt  injunction  has  been  extended  to  trespass,  ''  where  the  &ct  of  the 
Davenpobt.  plaintiff's  title  to  the  property  on  which  it  was  committed  was 
disputed  by  the  answer."  But  these  authorities  have  no  applica- 
tion to  a  case  like  the  present,  in  which  the  title  of  the  plaintiff  is 
admitted,  as  it  must  be  taken  to  be  upon  demurrer.  The  case 
presented  to  the  Court  is  that  of  a  plaintiff  having  a  legal  title  to 
the  estate,  to  recover  which  he  has  brought  ejectment,  and  of  a 
defendant  availing  himself  of  the  time  which  must  elapse  before  the 
action  can  be  tried,  to  cut  down  and  sell  the  timber  upon  the  estate. 
It  is  doubted  by  the  Vice-Chancellor  Enight  Bruce,  in  the  case  of 
Haigh  v.  Jag  gar  (i),  whether  the  Court  is  of  necessity  at  this  day  pre- 
vented from  interfering  in  favour  of  a  party  out  of  possession,  to 
restrain  a  party  in  possession  from  stripping  the  estate  of  its 
timber,  even  where  the  latter  swears  that  his  title  is  just  and  valid, 
or  that  that  of  his  adversary  is  unjust  and  invalid;  and,  if  the 
Court  can  interfere  in  such  a  case,  it  certainly  is  not  precluded,  by 
the  want  of  possession  by  the  plaintiff,  from  interfering  where  there 
is  no  denial  of  his  title. 

(They  also  commented  on  the  other  authorities  which  had  been 
cited  on  behalf  of  the  plaintiff,  and  distinguished  them  from  the 
present  case.) 

[  222  ]       Thb  Vicb-Chancbllor  : 

If  this  question  were  new,  I  should  have  no  hesitation  in  hold- 
ing, that,  upon  the  facts  stated  upon  the  bill,  the  plaintiff  would  be 
entitled  to  the  injunction.  In  the  absence  of  authority  my  mind, 
in  cases  of  actual  destruction  of  property,  would  be  little  prepared 
to  admit  the  distinction  between  waste  and  trespass  in  cases  like 
the  present.  But  the  question  is,  whether  the  cases  of  trespass 
against  a  party  in  possession  are  not  cases  of  a  class  in  which  the 
Court  refuses  to  act,  until  the  right  is  established  at  law. 

The  jurisdiction  of  the  Court  in  cases  of  injunction,  originally, 
no  doubt,  arose  in  cases  of  waste,  where  there  was  privity  between 
the  parties.  All  the  earlier  cases  are  of  that  description.  The 
Court  began  afterwards  to  interfere  in  cases  of  trespass;  but  I 
believe  it  will  be  found  that  the  cases,  in  which  the  jurisdiction  was 
exercised  in  restraining  trespass,  have  been  cases  of  this  peculiar 
description,  the  party  complaining  has  been  in  possession  of 
property,  and  has  complained  that  his  possession  was  wrongfully 
invaded  by  some  alleged  trespasser.  The  alleged  trespasser,  on 
(1)  70  E.  E.  68  (2  Coll.  231). 
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the  other  hand,  has  not  admitted  the  possession  of  the  plaintiff,   Davenport 
nor  daimed  a  right  to  invade  such  possession  as  he  had,  nor    davbnpobt. 
intended  to  do  so,  as  in  the  case  of  the  anderground  workings  of 
adjoining  mines,  and  the  Court  has  distinguished  these  cases  from 
ordinary  cases  of  trespass  by  saying  the  alleged  wrong  doer  claimed 
under  colour  of  title.   The  cases  of  Railway  Companies  taking  lands, 
under  the  compulsory  powers  given  them  by  Parliament,  are  of  the 
same  class.     Neither  party  disputes  the  abstract  right  of  the  other 
to  that  which  he  claims.    The  dispute  is,  as  to  the  practical  appli- 
cation of  the  law  to  the  facts  of  the  case.    It  has  always  appeared 
to  me,  the  Court  was  ^trying  to  get  out  of  a  technical  rule,  with  a      L  ^^^^  ] 
view  to  the  better  protection  of  property. 

I  remember  a  case  concerning  the  property  of  Lady  Bastard,  in 
the  West  of  England,  in  which  some  observations  on  this  point 
were  made  by  the  Lord  Chancellor  in  the  course  of  the  argument. 
Persons  working  mines  insisted  that,  within  a  particular  district, 
there  was  a  right  common  to  all  miners  to  make  drifts  through 
private  closes,  for  the  purpose  of  draining  the  mines.  This  right 
they  were  about  to  assert  by  cutting  a  trench  through  some  property 
of  Lady  Bastard.  Li  that  case  the  Lord  Chancjbllor  granted  the 
injunction.  But  whether  these  are  or  are  not  refinements  as  to 
the  claim  being  made  under  a  colour  of  right,  I  think  no  case  can 
be  found,  in  which, — the  party  out  of  possession  coming  to  this 
Court  complaining  that  another  party  in  possession,  and  insisting 
upon  a  title  to  that  possession,  is  cutting  down  timber  or  doing  any 
other  act  of  destruction, — the  Court  has  ever  granted  an  injunction, 
until  the  right  has  been  established  at  law. 

The  present  case,  however,  would  not  be  determined,  if  the  case 
rested  there ;  for  the  bill  states,  and  the  demurrer  therefore  admits, 
that  the  plaintiff  is  the  party  entitled,  and  that  the  defendant, 
having  been  in  possession  for  nearly  twenty  years,  claims  under  a 
pretended  title.  I  do  not,  however,  understand  that  the  bill  asserts 
that  the  defendant  does  not  claim  a  right  to  the  possession. 
Whether  the  defendant  may  or  may  not  be  eventually  successful  in 
defending  the  possession,  I  should  have  thought  that,  if  such  a  case 
could  exist,  this  ought  to  be  one  for  granting  an  injunction,  inas- 
much as  there  is,  for  the  present  purpose,  an  admission  upon  the 
record  that  the  title,  whatever  the  result  of  the  trial  may  be,  is  in 
some  ^sense  a  pretended  title.  But  I  have  the  case  of  Jones  v.  [  *224  ] 
Jones  before  me,  where  the  question  arose  upon  demurrer,  and  my 
difficulty  is,  that  I  cannot,  in  the  face  of  that  decision  of  Sir 
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[r.b. 


Davknpobt. 


Davenpobt'  William  Grant,  take  upon  myself  to  say  that  I  am  not  to  apply 
the  rule  there  laid  down  to  this  demurrer.  I  quite  agree  with  Sir 
William  Grant's  observations,  and  with  those  of  the  Vice- 
chancellor  Knight  Bruce.  1  cannot,  however,  do  otherwise  than 
say,  that,  if  the  cases  are  to  be  overruled,  it  must  be  by  the  Lord 
Chancellor. 

In  the  case  before  Sir  William  Grant,  the  plaintiff  alleged,  that 
the  testator  died  intestate, — that  the  plaintiff  was  his  heir-at-law, 
and  as  such  had  become  entitled  to  the  estate,  and  that  certain 
other  persons  had  some  paper,  which  they  called  a  will,  not  attested 
so  as  to  pass  the  real  estate.  Sir  William  Grant  said,  the  Court 
never  had  done  what  was  there  asked ;  but  he  adds,  that,  at  least, 
the  party  ought  to  state  that  he  had  used  due  diligence,  whereas  it 
appeared  that  he  had  waited  two  years.  How  long  the  plaintiff  in 
this  case  has  waited  I  do  not  know.  He  says  he  had  not  discovered 
his  title  until  very  recently.  What  "  very  recently  "  may  mean,  as 
against  a  party  who  has  been  in  possession  for  nearly  twenty  years, 
I  do  not  know. 

I  cannot  help  expressing  my  surprise  that  the  law  should  be  in 
this  state,  but  I  am  compelled  to  allow  the  demurrer.  I  mast  refer 
the  plaintiff  to  a  higher  tribunal,  if  he  thinks  he  can  sustain  the 
bUl. 


1848. 

Dee,  14,  16. 

1849. 

Jan.  12. 

Wiqbam, 
V.-C. 

[  226] 


SMITH  V.   PALMER. 

(7  Hare,  225—230;  S.  0.  13  Jur.  94.) 

The  testator,  after  directing  his  personal  estate  to  he  invested,  gave  the 
income  of  the  same  and  of  his  real  estate  to  his  wife  for  her  life,  and  directed 
that  after  her  death  his  trustees  should  sell  his  real  estate,  '*  and  pay,  dis- 
tribute, and  divide ''  the  money  thence  arising,  and  the  money  at  interest, 
and  he  thereby  gave  and  bequeathed  one-third  thereof  unto  his  cousiii, 
J.  S.,  **  if  he  should  be  then  living,  but  if  he  should  be  then  dead,  unto  his 
legal  representative  or  representatives,  if  more  than  one,  share  and  share 
alika"  J.  S.  died  in  the  lifetime  of  the  testator's  widow,  leaving  a  widow 
and  children :  Held,  that,  upon  the  death  of  J.  S.,  his  widow  and  children, 
as  the  persons  who  would,  in  case  of  intestacy,  be  entitled  to  his  personal 
estate,  according  to  the  Statute  of  Distributions,  took  vested  interests  in 
the  third  of  the  residue  in  equal  shares,  as  tenants  in  common. 

William  Findlay,  by  his  will,  dated  in  1807,  devised  and 
bequeathed  his  real  and  personal  estate  to  trustees,  upon  trust  to 
invest  the  personal  estate,  and  pay  the  interest  thereof,  and  the 
rents  and  profits  of  his  real  estate,  to  his  wife  for  her  life,  who  was 
to  pay  thereout  an  annuity  for  the  lives  of  two  legatees  therein 
named ;  and  upon  the  death  of  his  wife,  he  directed  his  trustees 
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*to  sell  his  real  estate,  subject  to  the  said  annuity,  continuing  as  Smith 
follows:  "And  the  money  from  thence  arising,  and  also  the  money  palmer, 
at  interest,  shall  and  do  pay,  distribute,  and  divide,  and  I  do  hereby 
give  and  bequeath  the  same  in  manner  following ;  (that  is  to  say), 
one-third  part  or  share  thereof  unto  my  cousin,  James  Strachan,  if 
he  shall  be  then  living,  but  if  he  shall  be  then  dead,  unto  his  legal 
representative  or  representatives,  if  more  than  one,  share  and  share 
alike ;  one  other  third  part  or  share  thereof  unto  my  cousin,  William 
Shanks,  if  he  shall  be  then  living,  but  if  he  shall  be  then  dead, 
unto  his  legal  representative  or  representatives,  if  more  than  one, 
share  and  share  alike;  and  the  remaining  third  part  or  share 
thereof  unto  my  cousin  Charles  Smith,  if  he  shall  be  then  living, 
but  if  he  shall  be  then  dead,  unto  his  legal  representative  or 
representatives,  if  more  than  one,  share  and  share  alike."  And 
the  testator  appointed  his  wife  sole  executrix  of  his  will. 

The  testator  died  in  1808,  leaving  Nancy  his  widow,  and  the 
said  James  Strachan,  William  Shanks,  and  Charles  Smith  surviving. 
James  Strachan  died  intestate  in  1810,  leaving  Mary  his  widow, 
and  several  children  ^surviving.  William  Shanks  died  in  1825,  [  *226  ] 
leaving  Jane  his  widow,  and  several  children  surviving.  Nancy, 
the  widow  of  the  testator  (who  had  afterwards  married  Thomas 
Palmer),  died  in  May,  1888,  leaving  Charles  Smith  surviving. 

On  the  construction  of  the  will,  three  principal  questions  arose : 
First,  whether  the  respective  administrators  of  James  Strachan  and 
William  Shanks  took  for  their  own  benefit,  as  the  persons  described 
by  the  words  "  legal  representative  or  representatives,"  the  shares 
given  to  James  Strachan  and  William  Shanks  respectively. 

Secondly,  if  such  respective  shares  were  bequeathed  to  the  next 
of  kin  of  James  Strachan  and  William  Shanks  respectively,  did  the 
expression  mean  next  of  kin,  according  to  the  Statute  of  Distribu- 
tions, or  the  nearest  of  kin  in  point  of  consanguinity  ?  And  thirdly, 
whether  the  words  ''  legal  representative  or  representatives,"  meant 
persons  living  at  the  death  of  James  Strachan  and  William  Shanks 
respectively,  or  persons  living  at  the  death  of  the  tenant  for  life  ? 

The  Solicitor-Oeneral  and  Mr.  Phillips,  for  the  plaintiff;  and 
Mr.  Blundelly  Mr.  Dickinson,  Mr.  Walters,  and  Mr.  Elderton,  for 
the  several  defendants. 

[In  addition  to  the  cases  referred  to  in  the  judgment,  the  cases 
of  Taglor  v.  Beverley  (1),  Long  v.  Blackall  (2),  Corhyn  v.  French{z), 

(1)  66  E.  E.  22  (1  CoD.  108).  (3)  4  E.  E.  264  (4  Tee.  418). 

(2)  4  E.  E.  73  (3  Vee.  486). 

B.B. — ^VOL.  LXXXU.  6 
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Smith        Tidwell  v.  Ariel  (1),  Meryon  v.   Collett  (2),  and  other  cases,  were 
Palm  KB.      referred  to.] 

[227]        The  Vicb-Chancbllor  : 

I  stated  my  opinion  at  the  close  of  the  argument  to  be,  and  I 
have  no  doubt,  that  the  expression  "  legal  representatives,"  in  this 
will,  means  next  of  kin. 

I  think  also  that  it  means  next  of  kin  according  to  the  Statute  of 
Distributions.  In  ElmsUy  v.  Young  (3),  the  words  were  "  next  of 
kin,"  and  not  as  here,  '*  legal  representative  or  representatives : " 
Rowland  v.  Ooi'such  (4),  Cotton  v.  Cotton  (6),  Booth  v.  Vicars  (6), 
and  the  cases  collected  2  Jarman,  p.  89;  and  Walker  v.  Lord 
Camden  (7). 

The  question,  whether  next  of  kin  is  to  be  read  as  next  of  kin 
living  at  the  death  of  the  respective  legatees,  or  at  the  death  of  the 
widow,  is  a  question  of  more  difficulty,  and  I  have  thought  it  right 
carefully  to  explain  the  grounds  of  my  judgment  upon  it. 

First,  let  it  be  supposed  that  the  gift  had  been  to  James  Strachan, 
simpliciter,  without  the  words,  "  if  then  living,"  and  without  any 
substitutionary  gift,  would  James  Strachan  in  that  case  have  taken 
a  vested  or  contingent  interest  ?  My  opinion  clearly  is,  a  vested 
interest.  The  whole  estate  in  that  case  would  have  been  disposed 
[  *228  ]  of  by  way  of  present  gift  and  simple  ^remainder,  and  the  interest 
of  James  Strachan  would  have  been  postponed  for  the  convenience 
of  the  estate  only,  (that  is  to  say),  for  the  sake  of  those  who  were 
to  take  before  him.  The  only  question  could  have  been,  whether  it 
was  made  contingent  by  the  word  "  then,"  (referring  to  the  death 
of  the  widow),  or  by  the  circumstance  that  the  gift  to  James  Strachan 
was  in  fact  expressed  by  the  words  "pay,  distribute,  and  divide." 
But  I  think,  in  such  a  case,  the  interest  would  have  vested  in  James 
Strachan,  at  the  death  of  the  testator.  The  word  "  then  "  is  satisfied 
by  referring  it  to  the  time  when  James  Strachan  is  to  become 
entitled  in  possession,  without  supposing  that  the  vesting  was 
intended  to  be  postponed,  and  where  the  same  subject  (in  substance) 
is  the  subject  of  successive  limitations.  I  consider  it  immaterial 
whether  the  testator  uses  the  words  of  remainder,  or  whether  the 
future  gift  is  expressed  in  a  direction  to  pay  and  distribute,  as  is 

(1)  18  B.  E.  259  (3  Madd  403).  (.5)  50  R.  B.  99  (2  Beav.  67). 

(2)  68  B.  E.  123  (8  Beav.  386).  (6)  66  B.  B.  1  (1  Coll.  6). 

(3)  39  B.  B.  146  (2  My.  &  K.  780).  (7)  80  B.  B.  84  (16  Sim.  329). 

(4)  2  Cox,  187. 
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explained  in  Leeming  v.  Sherratt  (i),  HoUoway  v.  Clarkson  (2),  and  smith 
Packham  v.  Gregory  (3).  Batsford  v.  Kebbell  (4)  is  sometimes  cited,  palmeb. 
to  show  that  a  future  gift,  expressed  in  the  terms  **  pay  and  distri- 
bute," is  contingent  by  force  of  the  expressions  only.  That  is  not 
so ;  the  judgment  proceeded  emphatically  upon  the  ground  that  the 
subject  of  the  future  gift  was  not  the  same  as,  but  different  from, 
the  previous  gift  for  life.  The  case  of  Vawdry  v.  Geddes  (5)  is  also 
distinguishable  for  similar  reasons.  Mr^  Jarman's  observations 
upon  those  cases  deserve  attention ;  and  the  inconvenience  of  not 
holding  such  gifts  vested,  in  case  a  legatee  might  die  leaving  a 
family  unprovided  for,  is  so  great,  that  in  late  years  they  have  been 
rarely  held  to  be  contingent. 

However,  the  will  before  me  (if  that  be  necessary)  contains  words  [  229  ] 
of  present  gift.  The  words  of  the  will  are,  not  only  that  the  trustees 
shall  ''pay,  distribute,  and  divide,"  but  the  testator  adds,  "and  I 
hereby  give  and  bequeath  the  same,  in  manner  following."  If  a 
substitutionary  gift  to  B.  be  added  in  the  words  of  this  will,  it  may 
be  admitted  that  the  interest  of  B.  would  be  contingent  during  the 
joint  lives  of  James  Strachan  and  the  widow  of  the  testator.  But 
if  James  Strachan  died,  leaving  the  widow  surviving,  the  gift  would 
become  vested,  as  in  the  case  I  first  supposed,  of  a  simple  gift  to 
James  Strachan.  In  like  manner,  if,  instead  of  supposing  the 
substituted  legatee  to  be  a  single  individual,  several  legatees  be 
substituted  as  tenants  in  common,  they  would  all  take  vested 
interests  upon  the  death  of  James  Strachan,  in  the  lifetime  of  the 
widow. 

But  it  was  argued,  that,  in  the  case  of  a  gift  to  a  class,  the  rule 
is  otherwise;  and  that  the  Court  will  read  the  gift  to  the  class 
(where  the  gift  is  substitutionary)  as  a  contingent  gift  to  such  of 
the  class  as  are  living  at  the  period  of  distribution,  namely,  the 
death  of  the  widow.  It  cannot,  I  think,  be  denied,  that  such  a  rule 
of  construction  would  be,  in  some  sense,  arbitrary  in  this  case,  as 
not  being  authorised  by  the  language  of  the  will ;  still,  if  the  rule 
exists,  I  am  bound  to  follow  it.  It  has  been  said  (6),  that  this  con- 
struction is  hardly  reconcilable  with  analogous  cases,  and  that  it 
must  be  treated  as  peculiar  to  clauses  of  substitution  in  favour  of 
children.    Upon  this,  the  only  cases  cited  are  Eyre  v.  Marsden  (7), 

(1)  62  B.  B.  1  (2  Hare,  14).  (5)  32  R  B.   196  (1  Buss.  A  My. 

(2)  62  R  B.  217  (2  Hare,  521).  203). 

(3)  67  B.  B.  98  (4  Hare,  396).  (6)  Jaman  on  Wills. 

(4)  4  B.  B.  15  (3  Ves.  362).  (7)  48  B.  B.  73  (2  Keen,  564). 

6—- 


84 


1849.     CH.    7  HARE,  229—280. 


[r.b. 


Smith 

r. 
Palm  KB. 


[•2:^; 


and  Croicder  v.  Stone  (i).  If  Eyre  y.  Marsden  be  referred  to,  it  will 
be  found  that  the  gift  to  the  children  contained  a  reference  to  the 
anterior  gift  to  the  parent,  which  might  justify  the  Court  in  the 
conclusion  it  came  *U>,  supposing  it  to  be  a  construction  the  Court 
felt  itself  bound  to  hvour.  Crowder  v.  Stone  (i)  raised  a  different 
question ;  but  the  judgment  appears  to  have  proceeded  upon  what 
Lord  Ltndhubst  considered  the  true  construction  of  the  will.  I 
was,  however,  referred  to  the  later  cases  of  Bennett  y.  Metriman  (2), 
Booth  V.  Vicars  (3),  and  McGregor  v.  McGregor  (4),  all  cases  of 
''  children "  substituted  for  parents,  to  which  special  cases  it  has 
been  considered  that  the  rule  is  confined.  But  I  cannot  think  that 
either  of  the  learned  Judges,  by  whom  those  cases  were  decided, 
recognised  any  such  abstract  rule.  In  Bennett  v.  Meiriman  Lord 
Lanodalb  said,  ''With  regard  to  the  general  rule  as  to  gifts  in 
remainder,  there  is  no  doubt.  The  question  is,  whether  the  peculiar 
wording  of  this  will  does  not  lead  to  a  different  construction  ; "  and 
in  the  other  two  cases,  the  Vicb-Chancellob  proceeds  entirely  upon 
the  wording  of  the  will.  Having  formed  a  strong  opinion,  that  if 
the  individuals  named  had  been  the  substituted  legatees,  under  the 
words  ''I  give  and  bequeath,"  and  not  meaning  to  express  any 
opinion  upon  the  rule  which  has  been  stated  as  to  children,  I  think 
the  interest  of  the  next  of  kin  vested  at  the  death  of  James  Strachan, 
and  that  I  should  be  introducing  an  arbitrary  rule  of  construction 
if  I  held  otherwise. 

The  declaration  will  be,  that,  upon  the  death  of  James  Strachan, 
the  persons  who,  according  to  the  Statute  of  Distributions,  would 
be  entitled  to  his  personal  estate,  took  vested  interests  as  tenants 
in  common,  but  in  equal  shares,  in  the  third  of  the  residue 
bequeathed  to  James  Strachan  and  his  legal  representatives; 
and  the  form  of  the  declaration  will  be  similar  as  to  the  other 
third  of  the  residue  bequeathed  to  William  Shanks  and  his  legal 
representatives. 


1847. 

2>eo,  10,  11, 

17. 

WlORAM, 

V.-C. 
L281] 


HARVEY  V.  TOWELL. 

(7  Haie,  231—235 ;  S.  C.  17  L.  J.  Ch.  217  ;  12  Jur.  241.) 

Gift  of  stock  in  the  public  funds,  upon  trust  to  pay  the  dividends  to  the 
four  brothers  and  two  sisters  of  the  testator,  in  equal  shares,  for  their 
respective  lives,  and  after  their  respective  deceases,  to  pay  the  dividends 
unto  and  amongst  the  eldest  sons  or  son  of  his  said  brothers,  and  the 


^1)  27  E.  R,  68  (3  Euss.  217). 
(2)  63  E.  E.  110  (6  Beav.  360). 


(3)  66  E.  B.  1  (1  CoU.  6). 

(4)  7aE.E.177(2C<dL193). 


VOL.  Lxxxn.]       1847.     CH.     7  HARE,  231—282.  85 

survivors  and  survivor  of  them,  for  their  lives  or  life,  in  equal  shares  and       Habvit 
proportions,  upon  their  attaining  twenty-one,  with  a  provision  for  main-  ^- 

tenance  in  the  meantime ;  and  after  the  decease  of  such  eldest  sons  or  son,       Towkll. 
to  pay  the  said  dividends  unto  and  amongst  the  eldest  male  issue  only  for 
the  time  heing  of  their  bodies,  cui  infinitum,  for  ever :  Held,  that  the  bequests 
to  the  brothers  and  sisters  of  the  testator  were  valid. 

That  the  bequests  in  remainder  to  the  four  eldest  sons  of  the  four  brothers, 
each  of  whom  had  a  son  living  at  the  death  of  the  testator,  were  valid ; 
but  that  the  eldest  sons  took  absolute  interests  io  their  several  shares  of 
the  stock. 

Samuel  Towbll,  by  his  will,  dated  in  1812,  after  giving  certain 
annuities  and  pecuniary  legacies,  proceeded:  ''And  as  to  all  the 
rest,  residue,  and  remainder  of  my  estate  and  effects  whatsoever, 
whether  real  or  personal,  which  I  shall  die  possessed  of  and 
interested  in,  I  give  and  bequeath  the  same,  and  every  part 
thereof,  unto  my  brother  Bichard  Towell:  to  hold  to  the  said 
Bichard  Towell,  his  heirs,  executors,  and  administrators,  for  ever, 
according  to  the  nature  and  quality  thereof  respectively ;  upon  the 
special  trust,  nevertheless,  to  pay  and  apply  the  interest,  dividends, 
and  annual  proceeds  of  the  sum  of  1,200Z.  4L  per  cent.  Bank 
Annuities,  and  4,0002.  S{.  per  cent.  Consols,  now  standing  in  my 
name,  subject  to  the  payment  of  the  aforesaid  annuities  unto  and 
amongst  him,  the  said  Bichard  Towell,  and  my  other  brothers, 
John,  George,  and  William,  and  my  sisters,  Susan  Wade,  widow, 
and  Mary  Keeling,  in  equal  shares  and  proportions,  for  and  during 
the  term  of  their  several  and  respective  natural  lives ;  and  from 
and  immediately  after  their  several  and  respective  deceases,  then 
upon  trust  to  pay  the  same  interest,  dividends,  and  annual  produce 
of  the  said  stock  unto  and  amongst  the  present  or  any  future  eldest 
sons  or  son  only,  for  the  time  being,  of  my  said  brothers,  Bichard, 
John,  George,  and  William,  born  or  to  be  born,  and  the  survivors 
*or  survivor  of  them,  for  and  during  the  term  of  their  natural  [  ^232  ] 
lives  or  life,  in  equal  shares  and  proportions,  upon  their  attaining 
their  age  of  twenty-one  years,  such  respective  shares  to  be  applied, 
in  the  meantime,  towards  their  or  his  maintenance  and  education ; 
and  if  but  one  son  only  of  my  said  brothers  shall  be  living  at  the 
time  of  my  decease,  then  the  whole  to  such  only  son,  during  his 
natural  life,  as  aforesaid ;  and  from  and  immediately  after  the 
decease  of  such  eldest  sons  or  son,  for  the  time  being,  and  the 
survivors  and  survivor  of  them,  as  the  case  may  be,  then,  upon 
further  trust,  to  pay  and  apply  the  interest,  dividends,  and  annual 
produce  of  the  said  stock,  unto  and  amongst  the  eldest  male  issue 
only,  for  the  time  being,  of  their  and  each  and  every  of  their  bodies 
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Habvby      or  body,  ad  injinitum,  for  ever,  without,  in  any  manner  or  on  any 

TowiBLL.      account  whatsoever,  reducing  or  disposing  of  any  part  or  parts  of 

the  said  capital  sums  of  1,200Z.  and  4,000{.,  so  by  me  invested,  and 

now  standing  in  my  name,  as  aforesaid,  and  to  and  for  no  other 

use,  trust,  intent,  or  purpose  whatsoever." 

Richard  Towell,  the  brother,  was  the  executor  and  trustee 
appointed  by  the  will. 

By  the  Master's  report  it  appeared,  that  the  testator  died  in 
September,  1812,  leaving  his  said  four  brothers  and  two  sisters 
surviving,  and  that  the  testator's  brothers  respectively  had  eldest 
or  only  sons  living  at  the  date  of  the  will,  and  of  the  death  of  the 
testator. 

The  bill  was  filed,  after  the  death  of  all  the  testator's  brothers 
and  sisters,  by  an  incumbrancer  on  the  share  of  Henry  Towell, 
who  was  the  eldest  son  of  William,  one  of  the  brothers  of  the 
testator,  named  in  the  will. 
[  233  J  The  case  was  argued  on  the  construction  of  the  will,  and  its 

effect  on  the  events  which  had  happened,  by 

Mr.  Kenyan  Parker,  Mr,  Romilly,  Mr,  Bolt,  Mr.  Chandless, 
Mr.Eld^rton,  Mr.  Rogers,  Mr,  Craig,  Mr.  Headlam,  Mr.  F.  J. 
Wood,  and  Mr.  Pownall,  for  the  different  parties  in  the  caase. 
[Jjyon  V.  MitcheU  (1),  Skey  v.  Barnes  (2),  Stonor  v.  Curiven  (a), 
Thornason  v.  Moses  (4),  Curtis  v.  Lukin  (5),  Templeman  v.  Warring- 
ton (6),  Jordan  v.  Lotve  (7),  Evans  v.  Jones  (8),  and  other  earlier 
cases  were  cited.] 

The  Viob-Chancbllor  : 

At  the  conclusion  of  the  argument  in  this  case,  I  stated  my 
opinion  to  be,  that  the  estates  to  the  brothers  and  sisters  of  the 
testator  were  good,  and  that  the  estates  in  remainder,  limited  to 
the  eldest  sons  of  the  four  brothers  (each  of  whom  had  a  son  living 
at  the  death  of  the  testator),  were  good  also.  The  question  upon 
which  I  reserved  my  judgment  was,  whether  the  sons  of  the 
testator's  brothers, — the  testator's  nephews, — took  life  estates  only, 
or  absolute  interests  in  the  stock  in  question.     If  the  property, 

(1)  16  E.  E.  248  (1  Madd.  467).  (6)  60  E.  E.  336  (13  Sim.  267). 

(2)  17  E.  E.  91  (3  Mer.  335).  (7)  63  E.  E.  105  (6  Beav.  350). 

(3)  35  E.  E.  156  (5  Sim.  264).  (8)  70  E.  E.  187  (2  CoU.  C.  C. 

(4)  69  E.  B.  421  (5  Beav.  77).  516). 

(5)  59  E.  E.  442  (5  Beav.  147). 


TOL.  Lxxxii.]       1847.     CH.    7  HAEE,  288—285.  87 

which  was  the  sabject  of  the  testamentary  gift,  had  been  real'  Habtit 
estate,  no  serious  question  woald  have  arisen ;  for,  if  the  nephews  towiell. 
of  the  testator  did  not  *take  estates  tail  by  force  of  the  rale  in  [  ^234  ] 
Shelley^ s  case,  it  is  clear  that  they  coald  have  taken  such  estates 
by  force  of  the  cy  pres  doctrine.  The  result,  therefore,  if  the 
subject  of  the  gift  had  been  real  estate,  would  have  been  the 
same,  though  it  might  have  depended  upon  the  application  of 
different  principles.  But  the  subject  of  the  bequest  being  personal 
estate,  it  became  necessary  to  decide  upon  which  of  the  two 
principles  above  referred  to,  the  decision  in  the  case  of  real 
estate  would  have  depended.  If  upon  the  rule  in  Shelley's  case, 
the  nephews  of  the  testator  would  have  had  the  benefit  of  the 
argument,  that  the  same  words  of  limitation  which,  in  the  case 
of  real  estate,  would  give  an  estate  tail,  will,  in  the  case  of  a 
bequest  of  personal  estate,  give  an  absolute  interest.  But  if  the 
bequest  to  the  issue  male  of  the  nephews,  in  this  case,  is  not 
to  be  construed  as  a  limitation  to  the  nephews  themselves,  the 
right  of  the  nephews  to  a  larger  estate  than  for  their  lives,  would 
have  depended  upon  the  cy  pres  doctrine  ;  and  that  doctrine  being 
inapplicable  to  personal  estate,  the  life  estate  of  the  nephews 
would  not  be  enlarged. 

The  counsel  for  the  nephews  argued,  that  the  limitations  to  their 
issue  male  were  clearly  used  by  the  testator  himself,  as  words  of 
limitation,  an  argument  which  (he  will  pardon  me  for  saying) 
created  the  first  serious  difficulty  in  my  mind  upon  the  case ;  and, 
if  my  decision  is  to  depend  upon  the  correctness  of  that  argument, 
I  have  no  hesitation  in  saying,  my  decision  must  be  against  the 
nephews  taking  more  than  a  life  estate.  To  say  that  the  limitation 
to  the  issue  male  of  the  nephew,  was  used  by  the  testator  as  words 
of  limitation,  is  equivalent  to  saying  that  it  was  used  by  the  testator 
for  the  purpose  of  describing  the  quantity  of  interest  he  intended 
the  nephews  to  take.  The  effect  of  such  a  construction  of  the 
testator's  words  would  be,  to  make  *it  simply  impossible  that  his  [  *S36  ] 
will  could  take  effect  in  favour  of  the  issue  of  the  nephews,  in  a 
single  instance,  differing,  in  this  respect,  from  the  descent  of  real 
estate.  In  the  latter  case,  the  decision  of  the  Court  gives  the 
issue  a  chance ;  in  the  former,  it  would  destroy  it.  Moreover,  the 
language  of  the  will  is  directly  opposed  to  the  same  construction, 
for  the  testator  gives  an  estate  to  the  nephews  for  their  lives  only, 
and  in  the  most  express  terms  gives  it  to  the  issue  of  the  nephews, 
as  purchasers.     I  have,  since  the  argument,  read  Mr.  Jarman's 
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observations  (1),  and  (with  great  advantage)  those  of  Mr.  Prior 
also  (2),  on  the  eases  to  which  I  was  referred,  but  without  being 
able  to  come  to  a  conclusion  satisfactory  to  my  mind.  The 
argument  which  has  made  me  conclude  in  favour  of  the  claim 
of  the  nephews  to  an  absolute  interest  in  the  personalty,  is,  the 
elaborate  argument  of  Mr.  Fearne  (3),  in  which  he  considers  the 
cases  to  which,  in  principle,  the  rule  in  Shelley's  case  is  applicable, 
and  those  to  which  it  is  not.  Lord  Thurlow's  statement  of  the 
rule  is  this, — that  the  testator  does  intend  the  heirs  male  to  take 
as  purchasers ;  but  he  intends,  also,  that  all  heirs  male  should  take, 
and  that  they  should  take  because  they  were  heirs  male,  and  in 
that  character.  I  think  this  case  is  within  the  principle  deduced 
by  Mr.  Fearne. 
The  costs  of  the  suit  must  come  out  of  the  estate. 


1849. 

Feb.  22. 

March  2,  6,  7, 

24. 

Apnl  4. 

WlGRAM, 

v.-c. 
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CULSHA  V.  CHEESE. 

(7  Hare,  236—247;  S.  0.  18  L.  J.  Ch.  269  ;  13  Jur.  802.) 

Upon  the  marriage  of  the  testator  and  the  testatrix,  certain  estates  were 
settled  to  the  use  of  the  husband  for  life,  remainder  to  the  wife  for  life, 
remainder  to  the  children  of  the  marriage,  and,  in  default  of  issue  of  the 
marriage,  to  the  use  of  the  survivor  of  the  husband  and  wife,  and  his  or 
her  heirs  and  assigns.  The  testator,  by  his  will,  made  during  the  coverture 
(having  other  estates  not  in  settlement),  devised  all  his  real  estates  to  the 
testatrix  for  her  life,  and,  upon  her  decease,  to  the  use  of  A.,  B.,  and  C, 
in  trust  for  sale,  and  out  of  the  proceeds  of  such  sale,  and  the  residue  of 
his  personal  estate,  to  pay  certain  legacies,  and  subject  thereto  to  stand 
possessed  of  one-fourth  part  of  the  said  trust-monies,  for  such  purposes  as 
the  testatrix  should  appoint,  and,  in  default  of  appointment,  for  her  next 
of  kin  ;  and  to  pay  and  dispose  of  the  other  three-fourths  equally  amongst 
A.,  B.,  and  C,  their  executors,  administrators,  and  assigns.  The  testator 
died  in  the  lifetime  of  the  testatrix,  leaving  no  child  of  the  marriage.  The 
testatrix,  by  her  will,  made  in  1839,  after  the  death  of  A.,  B.,  and  C, 
reciting,  that  she  believed  it  was  the  testator's  wish  that  the  settled  estates 
should  pass  by  his  will,  and  she  was  desirous  of  fulfilling  his  wishes,  devised 
the  settled  estates  to  the  uses  by  the  testator's  will  declared  concerning  the 
same,  and  in  exercise  of  the  power  of  appointment  given  to  her  by  the 
testator  of  the  fourth  of  his  estate,  appointed  the  same  to  her  trustees,  upon 
the  trusts  which  she  declared  of  her  own  residuary  estate,  and  directed  her 
real  estate  to  be  sold  and  fall  into  such  residue,  which  she  bequeathed  to 
several  legatees: 

Held,  that  there  being,  in  the  events  which  happened,  no  uses  declared 
of  the  settled  estates  by  the  will  of  the  testator,  the  specific  devise  of  mi6L 


(1;  Treatise  on  Wills,  1844. 
(2)  Treatise  on  the  Construction  of 
Limitations  in  whidi  the  words  ' '  issue ' ' 


and  •*  diild"  occur.  &o.,  1839. 

(3)  Eeame's    Conting.    Bern., 
ed.,  190. 
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settled  estates  by  the  will  of  the  testatrix  was  void,  or  incapable  of  taking       Culsha 
effect.  f. 

That  the  heir-at-law  of  the  testatrix  did  not  take  the  settled  estates  as  Cheese. 
the  subject  of  a  void  or  ineffectual  devise  ;  but  that,  under  the  Wills  Act 
(7  Will.  IV.  &  1  Vict  c.  26j,  the  settled  estates  passed  by  the  residuary 
devise  in  the  will  of  the  testatrix,  for  the  benefit  of  her  residuary  legatees, 
— ^the  case  not  being  one  in  which  a  contrary  intention  appeared,  within  the 
meaning  of  that  statute. 

Costs,  where  two  estates,  those  of  the  testator  and  the  executor,  are 
administered  in  the  same  suit. 

Bt  a  settlement,  made  upon  the  marriage  of  John  Woodboase 
and  Mary  his  wife  certain  estates,  in  the  county  of  Hereford  were 
settled  to  the  use  of  John  Woodhouse  and  his  assigns,  during  his 
life,  with  remainder  to  the  use  of  Mary,  the  wife,  for  her  life, 
for  her  jointure  and  in  bar  of  dower,  and  after  the  several  deceases 
of  John  Woodhouse  and  Mary  his  wife,  and  the  decease  of  the 
sarvivor  of  them,  then  to  the  use  of  the  children  of  the  said 
marriage,  as  John  Woodhouse  and  Mary  his  wife  should  jointly 
by  deed,  or  the  survivor  of  them  should  by  deed  or  will  appoint, 
and  in  default  of  such  appointment  to  the  use  of  the  said  children, 
and,  in  ease  there  should  be  no  issue  of  the  marriage,  or  if  all 
such  issue  should  die  in  the  lifetime  of  the  survivor  of  the 
husband  and  wife,  then  to  the  use  of  such  survivor,  his  or  her 
heirs  or  assigns,  for  ever. 

John  Woodhouse,  the  husband,  died  in  January,  1820,  without  [  237  ] 
issue,  having  by  his  will,  dated  in  1816,  directed  that,  after  the  pay- 
ment of  his  debts  and  certain  legacies,  the  residue  of  his  personal 
estate  should  be  invested,  and  the  annual  produce  thereof  paid  to 
Mary  his  wife,  for  her  life ;  and  that,  from  and  after  her  decease, 
the  same  should  be  held  upon  the  same  trusts  as  were  thereinafter 
declared  of  the  monies  to  arise  by  the  sale  of  his  real  estates. 
And  the  testator  thereby  bequeathed  legacies  to  children  of  Thomas 
and  Altbea  Jeffiries,  and  children  of  John  and  Barbara  Fletcher, 
and  to  several  other  persons ;  and  he  directed  that  all  such  last- 
mentioned  legacies  should  be  paid  by  his  trustees  out  of  the  monies 
thereinafter  provided  for  that  purpose,  at  the  end  of  twelve  months 
next  after  the  decease  of  his  wife.  And  after  devising  the  estates 
vested  in  him  by  way  of  trust  or  mortgage,  the  testator  devised  all 
other  his  manors,  messuages,  or  tenements,  farms,  lands,  heredita- 
ments and  premises,  and  real  estate  whatsoever  and  wheresoever, 
to  the  use  of  the  said  Mary  his  wife  and  her  assigns,  for  her 
life,  subject  to  an  annuity  to  his  mother  for  life,  and  from  and 
immediately  after  the  decease  of  his  said  wife,  unto  and  to  the  use 
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Cdlsha  of  John  Cheese,  Thomas  Jeffries,  and  John  Fletcher,  their  heirs  and 
Chbbsb.  assigns  for  ever,  upon  trust  to  sell  the  said  real  estate,  and  out 
of  the  monies  to  arise  from  such  sale  and  the  residue  of  his 
personal  estate,  to  set  apart  so  much  as  should  be  sufficient  to 
produce  certain  annuities,  which  he  thereby  directed  to  be  paid 
to  his  mother  and  his  brother  Bichard,  for  their  lives,  and  in 
the  next  place  to  pay  the  legacies  thereinbefore  bequeathed  by  his 
will,  and  directed  to  be  paid  at  the  end  of  twelve  months  after 
the  decease  of  his  wife.  And  after  the  payment  of  such  annuitie8 
and  legacies  he  directed  his  trustees  to  stand  possessed  of  the  said 
monies,  upon  trust  to  pay,  apply,  or  dispose  of  one-fourth  part 
[  ^238  ]  ^thereof  unto  such  person  or  persons,  in  such  manner,  and  for 
such  intents  and  purposes  in  all  respects,  as  his  wife  should  by 
deed  or  will  appoint,  give,  or  bequeath;  and  in  default  of  such 
direction,  limitation,  or  appointment,  gift  or  bequest,  and  as  to  so 
much  thereof  to  which  no  such  direction,  limitation,  or  appoint- 
ment, gift  or  bequest,  should  extend,  upon  trust  to  pay,  apply,  and 
dispose  of  the  same  unto  and  amongst  the  next  of  kin  of  his 
wife,  according  to  the  Statute  of  Distribution ;  and  upon  further 
trust  to  pay,  apply,  and  dispose  of  and  retain  the  residue  of  the 
said  monies,  stocks,  funds,  and  securities  unto  and  equally  amongst 
themselves,  the  said  John  Cheese,  Thomas  Jeffries,  and  John 
Fletcher,  their  respective  executors,  administrators,  and  assigns. 

The  testator,  at  the  time  of  making  his  will  and  of  his  death,  was 
seised  of  real  estate  not  comprised  in  the  settlement  of  1790. 

Mary  the  widow,  and  John  Cheese,  Thomas  Jeffries,  and  John 
Fletcher,  survived  the  testator  John  Woodhouse.  The  three  last 
persons,  the  devisees  in  trust,  all  died  in  the  lifetime  of  the  widow. 
Thomas  Jeffries  survived  his  co-trustees,  and  after  his  death  his 
heir-at-law  executed  a  conveyance  for  the  purpose  of  vesting  the 
real  estates  of  the  testator  in  himself  and  the  defendant  John 
Cheese,  as  a  new  trustee,  upon  the  trusts  of  the  testator's  will. 

Mary  the  widow  died  in  April,  1842,  having  by  her  will,  dated  in 
December,  1889,  recited  and  devised  as  follows :  *^  Whereas  my 
husband  by  his  last  will  and  testament  devised  (after  various  devises 
and  bequests)  all  other  his  manors,  messuages,  or  tenements,  farms, 
[  *239  ]  lands,  hereditaments,  and  premises,  and  real  estate  ^whatsoever 
and  wheresoever,  to  the  use  of  myself  for  life  (subject  to  certain 
charges),  and  after  my  decease  to  the  use  of  John  Cheese,  Thomas 
Jeffries,  and  John  Fletcher,  their  heirs  and  assigns,  upon  certain 
trusts  in  the  said  will  declared.     And  whereas  part  of  the  manors, 
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messuages,  lands,  and  hereditaments,  which  my  said  late  husband      Culsha 
was  possessed  of,  were  settled  in  such  manner  that  the  same      chbub. 
devolved  to  me  as  having  survived  him.      And  whereas  I  believe  it 
was   his  wish  that  the  said    settled  manors,  messuages,  lands, 
and  hereditaments  should  pass  by  his  will  to  the  uses  and  upon  the 
trusts  thereby  declared,  and  I  am  desirous  of  fulfilling  his  wishes  : 
Now  I  do  hereby  give  and  devise  all  and  singular  the  said  manors, 
messuages,  lands,  hereditaments,  and  premises,  and  real  estate 
whatsoever  and  wheresoever,  to,  for,  and  upon  such  uses,  trusts, 
ends,  intents,  and  purposes,  and  under  and  subject  to  such  charges, 
powers,  provisoes,  and  agreements  as  are  in  and  by  the  said  will  of 
my  late  husband  expressed,  declared,  and  contained  of  and  con- 
cerning the  same ;  and  except,  I  charge  all  the  said  premises  with 
the  sum  of  5002.,  to  be  paid  to  Catherine  the  daughter  of  my  sister 
Barbara  Fletcher,  my  said  husband  having  by  mistake  omitted  her 
name  in  his  said  will.    And  whereas  I  have,  since  the  decease 
of  my  said  husband,  purchased  or  become  otherwise  posseseed 
of  considerable  real  property :   Now,  therefore,  I  give  and  devise  to 
John  Cheese  and  Thomas  Jeffries  all  and  singular  my  real  estate 
whatsoever  and  wheresoever,  upon  and  for  the  trusts  &c."    And 
the  testatrix  then  declared  the  trusts  of  such  last-mentioned  devise 
to  be,  that  her  said  trustees  should  sell  her  said  real  estate,  and 
that  the  proceeds  of  such  sale  should  fall  into  and  be  considered  as 
part  of  her  residuary  personal  estate.   The  testatrix,  then  expressing 
her  desire  to  execute  the  power  of  appointment  given  *to  her      t  *^^^  ] 
by  the  will  of  her  husband,  of  the  fourth  part  of  his  residuary  real 
and  personal  estate,  appointed  the  same  to  the  trustees  of  her  will, 
upon  the  trusts  to  which  she  had  given  her  own  residuary  estate. 
The  testatrix  then  bequeathed  several  legacies;    and  as  to  the 
residue  of  the  said  trust-monies,  she  directed  her  trustees  to  divide 
the  same  into  eight  equal  parts,  seven  of  which  she  gave  to  her 
sister  Althea  Jeffries,  and  her  nephew  and  niece  Thomas  and 
Althea    Jeffries,  and    her    nieces    Barbara,    Althea,    Eliza,    and 
Catherine  Fletcher,  and  the  remaining  eighth  share  to  trustees, 
upon  trust  for  Mary  Culsha,  for  her  separate  use,  with  remainder  to 
her  children. 

The  bill  was  filed  by  several  of  the  residuary  legatees  under  the 
will  of  the  testatrix,  who  were  also  legatees,  whose  legacies  were 
payable  after  her  death,  under  the  will  of  the  husband,  for  the 
execution  of  the  trusts  of  both  wills.  The  heir-at-law  of  the 
testatrix,  who  was  the  eldest  son  of  her  eldest  brother,  the  heir-at-law 
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OoLSBA      of  the  testator,  and  the  new  trastee  and  devisees  in  trust,  the 
Chximb.      personal  representatives  of  the  testator  and  the  testatrix,  and  the 
other    parties    interested    in  common   with   the    plaintiffs,  were 
defendants. 

The  cause  came  on  upon  further  directions. 
The  principal  question  related  to  the  effect  of  the  will  of  the 
testatrix,  with  reference  to  the  settled  estates.  The  bill  charged, 
that,  in  regard  to  the  settled  estates  and  hereditaments  specifically 
devised  by  her  will,  the  said  John  Cheese,  Thomas  Jeffries,  and 
John  Fletcher,  the  devisees  in  trust,  and  the  three  residuary 
legatees  named  in  the  will  of  the  testator,  were  all  dead  at  the  time 
of  the  decease  of  the  testatrix;  and  that,  to  such  extent  as  the 
[  *2n  ]  devise  in  the  will  of  the  testatrix,  of  *the  said  settled  estates  and 
hereditaments  to  the  uses  declared  by  the  will  of  the  testator,  failed 
or  became  incapable  of  taking  effect,  the  settled  estates  and 
hereditaments  formed  part  of  the  residuary  estate  of  the  testatrix, 
devised  by  her  said  will. 

Mr.  Kenyon  Parker  and  Mr.  J.  T.  Humphrey,  for  the  plaintiffs. 

Mr.  Selwyn,  for  the  other  residuary  legatees  under  the  will  of 
the  testatrix ;  and  Mr.  SmdU  for  other  parties.     *    *     * 

[  242  ]  Mr.  Hodgson,  for  the  defendant  John  Cheese : 

*  *  The  meaning  of  the  words  of  the  devise  in  the  will  of  the 
testatrix  clearly  is,  that  the  settled  estates  shall  go  in  conformity 
with  her  husband's  intention,  and  that  intention  there  is  no 
difficulty  in  discovering,  or  in  giving  effect  to. 

Mr.  Lee  and  Mr.  Lloyd,  for  the  heir-at-law  of  the  testatrix : 
[  243  ]  *     «    With  regard  to  the  one-fourth  of  the  settled  estates,  the 

testatrix  has  not  professed  to  execute  her  power.  The  Court  will  not 
infer  that  she  had  any  intention  to  confirm  the  husband's  will  as  to 
that  fourth,  the  effect  of  which  woald  be  to  make  herself  tenant  for 
life,  and  her  own  next  of  kin  purchasers.  Whatever  may  be  the 
decision  with  regard  to  the  other  three-fourths,  the  proceeds  of  the 
one-fourth  of  the  settled  estates  are  not  disposed  of,  and  are  not 
comprised  in  the  residuary  devise:  Fitch  v.  Weber  (1),  Amphlett  v. 
•"  •244  ]  Parke  (2),  *Humhle  v.  Shore  (3),  in  which  Crcaswell  v.  Ckeslyn  (4)  was 
cited. 

(1)  77  E.  B.  8  (6  Hare,  145).  (3)  Infra,  p.  95. 

(2)  34  B.  B.  61  (2  Buss.  &  My.  221).  (4)  2  Eden,  123. 
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The    Yicb-Chancellob,  at   the    conclusion  of  the    argament,      Culsha 
suggested  that  a  case  should  be  prepared  for  the  opinion  of  a      chbm. 
eoart  of  law.   The  counsel  for  the  heir-at-law  declined  to  ask  for  a 
case,  and  the  counsel  for  the  other  parties  desired  to  have  the 
jadgment  of  this  Court. 

Thi  Yicb-Chancbllob  : 

I  was  desiroas  in  this  case  that  all  the  questions  at  law  should  be 
decided  at  law.     But  the  parties  have  desired  me  to  give  my  opinion. 

The  testatrix,  having  survived  her  husband  the  testator,  gave 
certain  of  her  estates  "  to,  for,  and  upon  such  uses,  trusts,  ends, 
intents,  and  purposes,  and  under  and  subject  to  such  charges, 
powers,  provisoes,  and  agreements,  as  were  in  and  by  "  the  will 
of  her  husband  "expressed,  declared,  and  contained  of  and  concern- 
ing the  same."  It  was  admitted  in  argument  at  the  Bar,  that  the 
husband's  will  contained  no  devise  of  the  wife's  estate,  and  in 
strictness,  therefore,  upon  that  assumption  there  was  no  declaration 
of  uses,  trusts,  or  purposes,  to  which  the  devise  of  the  wife's  estate 
by  her  will  could  be  referred.  Besides  this,  divers  of  the  devisees  of 
the  estates  devised  by  the  will  of  the  husband  died  before  the  wife : 
some  of  those  were  beneficial  devisees,  and  other  devisees  in  trust. 

The  question  before  me  arose  upon  claims  made  by  parties 
claiming  the  wife's  estate  under  the  uses,  trusts,  and  purposes 
declared  in  the  husband's  will  of  his  own  *estate.  The  claims  of  [  *^^^  ] 
these  parties  were  rested  upon  the  proposition,  that  the  plain  inten- 
tion of  the  wife  required  that  her  will  should  be  read  as  if  she 
had  devised  her  property  to  the  uses,  trusts,  ends,  intents,  and 
purposes  declared  by  the  husband's] will  of  his  own  property;  and, 
if  the  intention  of  the  wife  were  enough  for  me  to  act  upon,  I 
should  probably  have  adopted  that  proposition,  with  its  consequences. 
But  the  case  of  Youde  v.  Jones  (1)  too  nearly  resembles  this  case  to 
justify  me  in  doing  so,  without  sending  the  case  to  law ;  and  this 
the  parties  interested  have  declined  asking  me  to  do. 

I  agree  with  the  argument,  that  the  death  of  the  trustees  could 
not  deprive  the  cestui  que  trusts  of  any  interest  they  would  have 
taken  under  the  wife's  will,  if  the  trustees  had  survived  her.  But 
Yimde  v.  Janes,  if  it  governs  this  case,  displaces  the  rights  of  those 
cestui  que  trusts,  upon  a  ground  unconnected  with  the  time  when 
the  trusteee  died. 

The  claims  of  the  beneficial  devisees  represented  by  Mr.  Hodgson, 
(1)  14  8im.  131. 
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CuLSHA      who  died  before  the  wife,  woald  fail  upon  the  same  ground ;  and  it 

Chwb.  v&s  therefore  gratuitously,  though  not  extrajudicially,  that  in  the 
course  of  the  argument  I  said,  that  the  wife's  will  must  speak  from 
her  own  death,  and  that  no  person  who  did  not  survive  her  could 
take  under  her  will,  even  if  the  trusts  of  her  will  could  be  found  in 
that  of  her  husband. 

After  the  argument  of  the  case,  it  occurred  to  me  that  the  import 
of  the  will  of  the  husband  might  possibly  be  affected,  and  a  mean- 
ing thereby  given  to  the  devise  of  the  wife,  by  the  principle  affirmed 
in  the  case  of  Jones  v.  Roe  (i).    I  called  the  attention  of  counsel  to 

L  *246  ]  that  *case,  and  although  I  do  not,  upon  consideration,  think  that 
it  affords  any  ground  for  altering  my  decision  in  this  case,  I  will 
add,  that  my  decision  does  not  proceed  upon  any  doubt  in  my  mind 
as  to  the  correctness  of  the  decision  in  the  case  of  Jones  v.  Roe,  I 
may  also  observe,  that  the  will  of  the  husband,  in  this  case,  was 
made  before  the  late  statute. 

The  only  question  which  remains,  is  that  of  costs.  If  the  bill 
had  been  filed  by  the  wife  or  her  representative,  to  have  an  account 
taken  of  the  estate  of  her  husband,  the  costs  of  that  suit  would 
have  come  out  of  his  estate,  except  the  costs  occasioned  by  the  wife 
having  improperly  blended  her  husband's  assets  with  her  own,  which 
the  Master  by  his  report  in  this  cause  finds  she  did ;  and  those  costs 
would  properly  have  been  payable  by  the  wife,  or  out  of  her  estate. 
The  costs  of  a  suit  to  administer  the  wife's  estate  would,  of  course, 
come  out  of  her  own  estate.  In  this  case  both  estates  have  come  to 
be  administered  in  one  suit,  and  the  persons  interested  in  the  hus- 
band's estate  have  had  the  benefit  of  that  administration ;  and  it 
was  said,  that  they  ought,  therefore,  to  bear  a  portion  of  the  costs 
of  the  suit  To  this  it  was  answered,  that  the  suit  was  rendered 
necessary  by  the  will  of  the  wife,  and  that,  if  she  had  not 
improperly  blended  the  two  estates,  no  account  would  have  been 
necessary  of  the  husband's  estate.  It  is  difficult,  if  not  impossible, 
for  the  Court  to  do  exact  justice  in  such  a  case ;  for,  in  some  degree, 
it  is  matter  of  speculation  what  would  or  might  have  been  necessary 
in  respect  of  the  husband's  estate,  if  no  dispute  had  arisen  respect- 
ing the  wife's  estate,  and  if  the  wife  had  not  blended  her  husband's 
assets  with  her  own.  The  wife's  estate  must  clearly  bear  those 
costs  which  it  would  have  had  to  bear,  if  the  suit  had  not  embraced 

[  *247  1       *the  husband's  assets,  and  also  the  costs  occasioned  by  blending  the 
two  together ;  and  I  believe  I  shall  best  consult  the  justice  of  the 
(1)  1  B.  R  656  (3  T.  B  88). 
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case  by  dealing  with  the  costs  as  in  a  case  in  which  the  object  of  the      Cdlsua 
suit  is  substantially  to  administer  the  wife's  estate,  of  which  the      ghkbbk. 
husband's  estate  is  part,  and  in  which  the  costs  in  the  Master's 
office  have  been  occasioned  by  a  breach  of  duty  on  the  part  of  the 
wife,  and  by  charging  the  husband's  estate  with  no  costs,  except  the 
costs  on  further  directions. 

Declare,  that  the  estates  comprised  in  the  indentures  of  the 
15th  and  16th  April,  1790,  and  2nd  and  3rd  August,  1797,  and  of 
which,  under  the  uses  of  those  settlements,  Mary  Woodhouse,  the 
testatrix,  having  survived  her  husband,  died  seised,  were  not  well 
devised  by  her  to  the  uses  of  her  husband's  will,  but  that  they 
formed  part  of  her  residuary  estate  devised  by  her  will. 


HUMBLE  V.   SHORE  (1).  iw?. 

'  Mar  eh  12,18, 

(7  Hare,  247—249 ;  1  H.  &  M.  560,  n. ;  8.  C.  33  L.  J.  Ch.  188,  ».)  16. 

A  gift  by  a  will,  of  one-sixth  of  the  testatrix's  residuary  estate  to  S.  W.,       wioram, 
revoked  by  a  codicil,  and  the  same  sixth  given  to  8.  W.  for  life,  with  a  V.-C. 

direction,  after  her  decease,  to  pay  a  legacy  thereout,  and  that  the  remainder        [  247  ] 
of  such  sixth  should  sink  into  the  residue  of  her  (the  testatrix's)  personal 
estate,  and  be  disposed  of  accordingly : 

Held,  that  the  remainder  of  the  sixth  share  of  the  residue  was  not  thereby 
given  to  the  other  residuary  legatees,  but  was  undisposed  of. 

The  testatrix,  Lydia  Shore,  by  her  will,  dated  in  1885,  devised  and 
bequeathed  her  residuary  real  and  personal  estate  in  trust  for  sale, 
and  directed  her  trustees  to  stand  possessed  of  one-sixth  part  of  the 
monies,  in  trust  for  her  cousin  Sarah  Whittaker,  widow,  her  execu- 
tors, administrators,  and  assigns.  By  a  codicil,  dated  in  February 
1887,  the  testatrix  directed  that  her  trustees  should  stand  possessed 
of  one-sixth  part  or  share  of  the  residue  of  the  net  monies  to  arise 
and  be  produced  as  aforesaid,  by  her  will  given  and  bequeathed 
unto  and  in  trust  for  her  cousin  Sarah  Whittaker,  her  ^executors,  [  *2\%  ] 
administrators,  and  assigns,  upon  the  trusts  thereinafter  mentioned ; 
namely,  upon  trust  to  pay  the  interest,  dividends,  and  annual  pro- 
ceeds thereof  unto  the  said  Sarah  Whittaker  during  her  life,  as  a 

(1)  This  case,  as  obseryed  by  LoPBS,  traces  which  the  decision  has  left  in 

Li.  J.  (see  In  re  Palmer  [1893]  3  Ch.  subsequent  reports  are  so  numerous 

at  p.  374),   "had   an   eventful  and  that  it  may  be  convenient  to  retain 

chequered  existence,"  and  **  was  con-  this  short  report  of  the  case.    In  re 

Btantly  treated    with    scanty  respect  Palmer  was  followed  by  the  C.  A.  in 

both  by  tlie  Judges  and  the  profes-  In  re    Allan  [1903]    1    Ch.   276,   72 

Bion,"  until  it  was  finally  overruled  L.  J.  Ch.  159,  88  L.  T.  246.— 0.  A.  8. 
in  the  case  here  mentioned,  but  the 
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HuMBLB  separate  and  inalienable  provision ;  and,  after  her  decease,  the 
Shore.  testatrix  directed  that  her  trustees  should  stand  and  be  possessed  of, 
and  interested  in,  the  sum  of  2,0002.,  part  of  the  principal  or  capital 
of  the  same  one-sixth  part  or  share,  in  trust  for  the  Beverend 
William  Whittaker,  the  son  and  only  surviving  child  of  the  said 
Sarah  Whittaker,  his  executors,  administrators,  and  assigns  ;  and 
the  testatrix  directed,  that,  notwithstanding  the  postponement  of 
the  payment  of  the  aforesaid  legacy,  the  same  should  be  a  vested 
interest  in  the  said  William  Whittaker,  immediately  upon  her 
decease ;  and  also,  that  the  remainder  of  the  said  one-sixth  part 
of  the  same  trust  money  and  premises  should  sink  into  the  residue 
of  her  personal  estate,  and  be  disposed  of  accordingly.  The  testatrix 
made  other  codicils,  the  last  of  which  was  dated  in  July,  1888.  She 
died  in  May,  1889.  Sarah  Whittaker  died  in  the  lifetime  of  the 
testatrix.  The  question  was,  whether  the  sixth  share  referred  to, 
was  by  this  form  of  expression  given  to  the  other  residuary  legatees, 
or  whether  it  lapsed. 

Mr.  Temple,  Mr.  RomiMy,  Mr.  Hodgson,  Mr.  Wood,  Mr,  Lee, 
Mr.  Bolt,  Mr.  Pole,  Mr.  Willcock,  Mr.  Bigg,  Mr.  Heathfield, 
Mr.  Daniell,  Mr.  Freeling,  Mr.  PhiUips,  Mr.  Robson,  and  Mr. 
Maule,  appeared  for  the  different  parties. 

The  cases  cited  on  the  argument  were  Cresswell  v.  Cheslyn  (i), 

and  the  recognition  of  its  authority  by  the  Lord  Ghancellob  of 

Ireland  (Sir  Edward  Sugden)  in  Shaw  v.  M*Mahon{2),  and  by  the 

[  ^249  ]      Vice-Chancellor  Knight  *Bruce  in  Hanis  v.  Davis  (3),  and  Skrym^her 

V.  Northcote  (4),  and  Evans  v.  Field  (5),  as  opposed  to  the  other  cases. 

[The  following  report  of  the  Yige-Ghanobllor's  judgment  from 
the  short-hand  writer's  notes  is  taken  from  1  H.  &  M.  p.  550,  n.] 

[  1  H.  &  M.    Vige-Ghanoellor  Sir  James  Wigram  : 

560J  ,        . 

I  will  dispose  of  the  question  about  the  next  of  kin,  the  only  point 
about  which  I  feel  any  difficulty,  on  Tuesday  morning.  In  the  mean- 
time I  will  state  the  point  on  which  I  think  my  judgment  must 
eventually  turn. 

By  the  will,  one-sixth  of  the  residue  is  given  to  Sarah  Whittaker 
absolutely.  By  the  codicil  the  testatrix  recites  that  she  had  by  her 
will  or  testamentary  appointment  given  and  bequeathed  one-sixth 
of  the  moneys  constituting  the  residuary  fund  arising  from  her 

(1)  2  Eden,  123.  (4)  18  E.  E.  141  (1  Swanst.  566). 

(2)  66  B.  B.  724  (4  Dr.  &  War,  438).  (6)  49  B.  E.  479  (8  L.  J.  (N.  8.)  Ch. 

(3)  66  E.  E.  130  (1  CoU.  416).  264), 
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real  and  personal  estate  unto  or  in  trust  for  her  cousin,  Sarah      Humblk 
Whittaker,  absolutely.    And  then  she  goes  on  m  the  following  words :       shore, 

*'  And,  whereas  it  is  my  will  and  meaning  that  the  said  Sarah 
Whittaker  shall  take  and  enjoy  only  a  life  interest  in  the  aforesaid 
part  or  share  of  the  said  residuary  trust  fund,  and,  subject  thereto, 
that  the  capital  of  the  same  fund  shall  be  disposed  of  as  hereinafter 
mentioned ;  Now,  therefore,  I  direct."  She  then  gives  a  direction, 
which  I  omit  because  it  is  inapplicable  to  the  ultimate  disposition 
of  the  fund.  She  then  goes  on  to  say  what  the  disposition  of  the 
capital  shall  be,  and  importing  that  into  the  clause  I  first  read,  the 
case  will  be  the  same  as  if  she  had  said  "  I  give  only  a  life-interest 
in  the  aforesaid  residuary  trust  fund;  and  subject,  thereto,  the 
capital  of  the  same  shall  sink  into  the  residue  of  my  personal 
estate,  and  be  disposed  of  accordingly." 

Now,  if  she  had  simply  said,  "  I  will  that  she  shall  take  a  life- 
interest  only,"  that  would  be  equivalent  to  a  revocation  of  the 
bequest  to  her,  except  to  the  extent  of  the  life-interest,  and  in  that 
case  Cresncell  v.  Cheslyn  (i)  would  have  been  a  direct  authority  for 
the  proposition  that  the  next  of  kin  would  be  entitled  to  the  property. 
The  effect  would  have  been,  that  in  law  the  share,  subject  to  her 
life-interest,  would  have  sunk  into  the  residue,  and  would  have  been 
disposed  of  as  such.  If  the  testatrix,  instead  of  merely  revoking 
the  bequest  [except  as]  to  her  life-interest,  goes  on  to  say,  "  I 
will  that  it  shall  sink  into  the  residue,"  she  expresses  no  more  than 
the  law  would  imply,  and  the  case  would  be  precisely  the  *same  [  *65i  ] 
as  it  was  before,  and  the  estate  would  be  distributed  to  the  next  of 
kin.  The  whole  question  turns  on  this  :  Besides  saying  "  it  shall 
sink  into  the  residue,"  she  gives  a  direction  to  her  trustees,  that  it 
shall  be  disposed  of  accordingly ;  and  the  question  is,  whether, 
having  willed  it  to  sink  into  the  residue,  and  be  disposed  of  accord- 
ingly, those  words  ''disposed  of  accordingly,"  mean  disposed  of  as 
residue,  or  whether  they  mean  something  else.  On  that  point  I 
will  look  into  the  will  to  see  whether  from  any  parts  of  it  I  can 
collect  an  intention,  or  get  any  certain  guide  to  go  upon.  I  agree 
with  Mr.  Rolt^  that  the  words  confirming  the  will  make  no  difference; 
because,  though  the  codicil  does  republish  the  will,  it  republishes  it 
in  the  same  words  in  which  it  was  written ;  and  it  is  very  rarely 
indeed  that  the  effect  of  any  disposition  is  altered  by  the  codicil. 
The  way  in  which  the  republication  acts,  just  as  it  did  before  the 
late  Wills  Act  came  into  operation,  is,  that  it  sweeps  in  property 

(1)  2  Eden,  123. 
Bji.— VOL.  liXxxn.  7 
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which  had  come  into  distribation  sabseqaent  to  the  date  of  the 
earlier  paper;  except  in  that  respect,  it  is  in  general  a  mere 
repetition  of  the  words  of  the  will,  and  those  ordinarily  speak  in 
the  same  way  as  if  the  will  had  remained  unaltered.  This  is  not 
always  the  case,  but  it  is  the  rule. 
That  is  really  the  whole  question  with  regard  to  this  share. 

Yice-Ghancellob  Sib  Jambs  Wigbah,  after  restating  the  facts  nearly 
in  the  words  of  his  former  judgment,  proceeded  as  follows: 

Now,  the  case  of  Cresstcell  v.  Cheslyn  is  a  direct  authority  that 
where  an  absolute  gift  of  a  share  of  residue  is  afterwards  revoked, 
that  share  becomes  residue  undisposed  of,  unless  it  is  given  to 
someone  else. 

The  question,  therefore  is,  on  the  codicil,  whether  there  is  a  gift 
of  Sarah  Whittaker's  share  to  any  one  else.  The  first  direction  is 
that  it  shall  sink  into  the  residue  of  the  estate,  but  that,  of  course, 
is  no  gift  to  any  one  else. 

But  then  there  is  a  direction  that  it  shall  be  disposed  of  "  as 
after  mentioned,"  and  when  you  come  to  that  to  which  the  vrords 
'*  after  mentioned  "  refer,  you  find  a  direction  that  it  shall ''  sink  into 
the  residue  of  the  personal  estate,  and  be  disposed  of  accordingly." 

The  question  is,  whether  the  direction  that  a  share  of  the  residue 
previously  undisposed  of  is  to  be  disposed  of  accordingly,  is  a  gift 
to  the  residuary  legatees.  My  opinion  is,  that  it  is  not.  I  cannot 
find  any  gift  to  the  residuary  legatees  in  these  words. 

[This  case  was  affirmed  by  Lord  Cottbnham,  L.  C,  on  appeal, 
but  the  reasons  which  influenced  him  are  not  known,  as  no  note  of 
the  grounds  of  his  decision  can  be  found:  see  [1898]  8  Ch.  at 
p.  872.— 0.  A.  S.]  . 


1847. 
Not,  18. 

WlOBAM, 
V.-C. 

[  7  Hare, 
249] 


DAVENPORT  v.  JAMES. 

(7  Hare,  249—251 ;  8.  C.  12  Jur.  827.) 

Where  a  mortga^  is  made  to  two  for  a  Bum  of  money,  of  which  each 
had  lent  a  portion,  one  of  the  mortgagees  may  file  a  bill  of  foreclosure, 
making  the  other  mortgagee  a  defendant,  and  the  plaintiff  in  such  a  suit  is 
entitled  to  the  usual  decree  of  foreclosure,  on  default  of  payment  of  the 
wiiole  mortgage  deht,  in  the  proportions  due  to  the  plaintiff  and  defendant 
respectively,  together  with  their  respective  costa 

A  MOBTOAOB  for  a  term  of  years  was  made  to  two  persons  as 
joint  tenants,  to  secure  2,500Z.,  of  which  it  was  alleged,  and  not 
denied,  that  1,6002.  had  been  advanced  by  one,  and  1,0002.  by  the 
other  of  the  mortgagees.     The  plainti£f  Davenport,  the  mortgagee  for 
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l,500I.y  filed  his  bill  of  foreclosure  against  the  mortgagors,  or  parties    davbnpobt 
entitled  to  the  equity  of  redemption,  making  Clare,  his  co-mortgagee,      jambs. 
a  defendant,  on  the  allegation  that  he  refused  to  concur  in  the  suit. 


Mr.  RomUly  and  Mr.  W.  M.  James^  for  the  plaintiff. 
Mr.  Woody  for  the  defendant  the  co-mortgagee. 

Mr.  ShapteVy  for  the  defendants  entitled  to  the  equity  of 
redemption,  submitted,  that  the  mortgagees  ought  to  have  concurred 
in  the  suit,  or  were,  if  they  thought  proper  to  divide,  only  entitled 
to  one  set  of  costs. 

It  was  admitted,  that  both  the  mortgagees  were  necessary 
parties.  [Titley  v.  Davies  (i),  Right  v.  CutheU  (2),  and  other  cases, 
were  mentioned.] 

The  Yice-Ghangbllob  held,  that  the  mortgagees  were  not  bound 
to  join  as  plaintiffs  in  the  foreclosure  suit,  and  that  the  usual  decree 
of  foreclosure  must  be  made  on  default  of  payment  of  the  principal, 
interest,  and  costs  of  both  mortgagees. 


[260] 


STAMPS  r.  The  BIRMINGHAM,  WOLVERHAMPTON, 
AND  STOXJR  VALLEY  RAILWAY  COMPANY. 

(7  Hare,  251—259;  S.  C.  12  Jur.  720;  afPd.  2  Ph.  673;  6  Bail  Cas.  123;  17 

L.  J.  Ch.  431.) 

[Affibmbd  on  appeal,  as  reported  in  2  Ph.  678 :  see  78  B.  B.  240.] 


1848. 

JuM  27,  29. 

80 

WlOBAM» 

V.-0. 

[251] 


HUTTON   V.  The  LONDON  and  SOUTH  WESTERN 
RAILWAY  COMPANY  (8). 

(7  Hare,  259—266 ;  a  C.  18  L.  J.  Gh.  345 ;  13  Jur.  486.) 

In  the  case  of  damage  to  a  party  whose  lands  are  not  entered  upon,  but 
are  injuriooaly  affected  by  the  exercise  of  the  powers  of  a  Bail  way  Company 
npon  their  own  lands,  or  upon  the  lands  of  another  party,  and  for  which 
damage  compensation  is  reqoired  to  be  made  by  section  6  of  the  Railways 
Clansee  Consolidation  Act  (8  Vict.  c.  20),  it  is  not  unlawful  for  the  Company 
to  execute  the  works  which  occasion  the  damage,  before  the  amount  of 
compensation  for  the  same  is  ascertained,  paid,  or  deposited. 

The  plaintiff  was  the  lessee  for  years  and  occupier  of  a  corn-mill, 
and  of  a  mill-dam  and  reservoir  at  Battersea,  supplied  by  the  tidal 

(1)  00  B.  E.  218  (2  Y.  ft  C.  C.  C.  (3)  Fvgh  y.  Golden  Valley  Bailway 

3W).  Co.  (1879)  12  Ch.  D.  274  (afld.  15  Ch. 

*    (2)  7  B.  B.  752  (5  East,  491).  Di?.  330,  49  L.  J.  Ch.  721). 
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Hdttok  waters  of  the  river  Thames.  On  the  5th  of  August,  1837,  by  an 
The  Londok  agreement  of  that  date,  the  London  and  South  Western  Bail  way 
^WBsi^Eiuf"  Company  contracted  with  the  plaintiff  for  the  purchase  of  part  of 
Railway  Oo.  th^  i^nj  forming  the  mill-dam  or  resenroir,  consisting  of  about  two 
roods,  for  the  purpose  of  carrying  the  railway  over  the  same  by  a 
bridge.  The  price  agreed  upon  was  9502.,  which  sum  was  to 
include  the  loss  of  land  and  water,  the  increased  expense  of  clearing 
the  mill-dam,  general  injury  by  severance,  and  all  consequential 
damages,  except  certain  matters  thereinafter  specified.  The  agree- 
[  *260  ]  ment  contained  a  proviso,  to  the  effect  that  ^nothing  in  the 
agreement  contained  should  give  to  the  Company  any  right  to  stop 
up  the  mill-dam,  or  to  impede  the  flowing  of  the  water  into  the 
same,  other  than  for  the  purpose  of  erecting  the  intended  bridge, 
and  maintaining  and  repairing  the  same ;  but  that  the  mill-dam, 
and  the  use  and  occupation  thereof,  was  to  be  retained  by  the 
plaintiff,  and  to  be  preserved  to  him  by  the  Company,  in  such  and 
the  same  manner  as  it  would  have  been  held  by  him  under  the  lease 
thereof,  if  the  same  had  not  been  taken  by  the  Company,  except  as 
respected  the  building  or  repairing  the  bridge ;  nor  was  anything 
therein  contained  to  prevent  the  plaintiff  from  having  the  free  use 
and  right  of  way  along  and  over,  as  well  as  the  then  present  banks  of 
the  mill-dam  to  be  taken  by  the  Company,  as  of  the  then  intended 
new  bank  then  to  be  made  by  them. 

The  9602.  was  paid.  The  land  purchased  by  the  Company  was 
conveyed  to  them,  and  the  railroad-bridge  was  completed  over  the 
reservoir. 

In  1847,  the  Company  obtained  a  further  Act,  enabling  them  to 
widen  and  improve  part  of  the  railway,  including  the  part  carried 
over  the  reservoir.  The  Company,  in  pursuance  of  the  latter  Act, 
proceeded  to  widen  the  bridge.  The  plaintiff  thereupon  filed  his 
bill,  alleging  that  the  effect  of  the  alteration  would  be,  to  cause  a 
further  accumulation  of  mud,  and  a  great  loss  of  water,  and  to 
impede  the  flow  of  the  tide  into  the  mill-dam,  thereby  occasioning 
inconvenience  to  the  plaintiff  in  the  use  and  occupation  of  the  mill. 
The  bill  alleged,  that  the  Company  had  never  paid  or  compensated 
[  •261  ]  the  plaintiff  for  the  loss  of  any  land  or  water,  other  than  ♦that 
caused  by  the  erection  of  the  first  bridge.  The  bill  prayed  that  the 
Company  might  be  restrained  by  injunction  from  widening  or 
enlarging  the  bridge,  or  the  piers  or  abutments,  or  from  interfering 
with  the  flow  of  the  tide  into  the  mill-dam,  or  with  the  plaintiff's 
right  of  way  and  access  along  the  banks  of  the  dam  and  reservoir. 
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until   the  parchase-money  or    compensation    to    be  paid  to  the      Huttok 
plaintiff  in  respect  of  the  diminution  of  the  water,  and  the  loss  and  x^k  londok 
damage    the   plaintiff  would   sustain    by  the  works,    had    been    ^^^^mn" 
ascertained  and  paid,  according  to  the  provisions  of   the  Lands  Railway  Co. 
Clauses  Consolidation  Act,  1845  (i),  and  the  Company's  special  Act 
of  1847,  or  as  the  Court  should  direct. 

The  plaintiff  having  moved  for  the  injunction,  the  defendants 
desired  time  to  answer  the  affidavits,  and  the  motion  stood  over, 
upon  their  undertaking  to  stay  the  works.  Before  the  motion  was 
brought  on  again,  the  Company  proceeded  under  the  85th  section  of 
the  Lands  Clauses  Consolidation  Act,  by  .procuring  the  appointment 
of  a  surveyor,  who  certified  the  damage  at  42/.,  which  the  Company 
paid  into  Court,  giving  the  bond  required  by  the  Act.  The  damages 
were  afterwards  assessed  by  a  jury  at  2002.  The  only  remaining 
question  was  the  costs  of  the  suit,  which  depended  upon  the  question 
of  the  right  of  the  plaintiff  to  the  injunction  when  the  bill  was  filed. 
This  question  was  by  consent  argued  upon  the  facts  appearing  by  the 
affidavits. 

The  Solicitor-General  and  Mr.  J.  H.  Law,  for  the  plaintiff, 
argued,  that  the  course  which  the  Company  had  taken,  after  the 
motion  was  made,  in  proceeding  under  the  85th  section  of  the  Lands 
Clauses  Consolidation  *Act,  was  an  admission  that  the  previous  [  *262  ] 
proceedings  had  been  unlawful.  They  argued  also,  that  the  84th 
section  was  explicit  on  the  point. 

Mr.  Wood  and  Mr.  Wickens,  for  the  Company,  contended  that 
the  distinction  was  between  the  cases  where  lands  were  taken  by 
the  Railway  Company,  and  where  they  were  not  taken,  but  injuriously 
affected  by  works  done  by  the  Company  upon  their  own  land : 
ITiicknesse  v.  The  Lancaster  Canal  Company  (2),  Listerv.  Lobley(s).  In 
the  case  where  the  damages  are  the  consequence  of  works  done  on 
the  land  of  the  Company,  there  is  indeed  an  obligation  to  compensate, 
but  not  to  pay  the  compensation  before  the  works  are  done.  Not 
only  may  the  damage  be  unexpected,  but  it  may  arise  from  neces- 
sary variations  in  the  works,  in  the  progress  of  their  execution. 

The  Vicb-Chancellor  : 

The  plaintiff  does  not,  by  his  bill  in  this  case,  dispute  the  right 

(1)  8  Vict.  c.  18.  (3)  7  Ad.  &  El.  124. 

(2)  51  R.  E.  692  (4  M.  &  W.  472). 
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hdtton      of  the  Company  to  widen  the  bridge  in  the  way  proposed,  nor  does 
Thb  London  ^^  suggest  that  the  manner  in  which  the  Company  had  proceeded  to 
^wmteb™    exercise  the  powers  of  the  Act  is  in  itself  an  excess  of  those  po^vers ; 
BailwatCo.  but  the  plaintiff  insists  that  the  Company  had  no  right  to  do  this, 
until  they  had  paid  the  purchase-money  or  compensation  agreed  or 
awarded  to  be  paid  for  his  interest  in  the  property  injuriously 
affected  by  the  execution  of  the  works. 
I  will  first  consider  the  case  independently  of  the  proviso  in  the 
[  *263  ]      agreement  of  the  5th  of  August,  1887,  and  ^independently  of  every 
thing  which  has  taken  place  since  the  bill  was  filed,  and  confine  my- 
self to  the  inquiry,  whether  the  plaintiff  is  right  in  contending  that  the 
Company  could  not  lawfully  proceed  with  their  works  for  widening 
the  bridge,  until  they  had  paid  to  the  plaintiff,  or  ascertained  and 
deposited,  in  the  manner  required  by  the  Act  (i),  the  amount  of  com- 
pensation payable  in  respect  of  the  damage  from  the  execution  of 
the  works. 

In  answering  this  inquiry,  I  take  it  for  granted,  (for  it  is  sworn 
by  the  defendants,  and  not  denied),  that  the  works  they  proposed  to 
do,  in  widening  the  bridge,  and  all  they  had  done  preparatory 
to  it  at  the  time  the  bill  was  filed,  was  upon  the  land  which  they 
purchased  and  paid  for,  under  the  agreement  of  the  6th  of  August, 
1B87,  and  which  was  afterwards  conveyed  to  them  ;  and  that  they 
have  not  entered  upon,  and  do  not  purpose  entering  upon,  any  part  of 
the  plaintiff's  land.  The  case,  therefore,  is  not  one  of  the  Company 
taking  possession  of  the  plaintiff's  land  before  it  is  paid  for,  but  of 
the  Company  doing  work  upon  land  already  purchased  and  paid  for 
in  1887,  that  is,  upon  land  of  their  own,  which  works  might 
injuriously  affect  the  plaintiff's  interests  in  the  mill  and  reservoir; 
and  the  question  I  have  to  answer  is,  whether  it  was  unlawful  in 
the  Company  to  commence  their  works  before  they  took  steps  to 
ascertain  and  pay  the  amount  of  damage  to  the  mill-dam  and 
reservoir.  The  question  must  be  answered  by  the  statutes  of  the 
8  Vict.  c.  18,  and  the  8  Vict.  c.  20. 

In  the  case  of  purchasing  land,  the  first  Act  is  explicit.  By 
section  84  of  the  8  Vict.  c.  18,  the  price  is  to  be  paid  before  entry, 
[  •264  ]  except  entries  for  certain  preliminary  *purposes,  and  in  certain 
special  cases  provided  by  the  Act ;  and  damages  directly  consequent 
upon  the  purchase,  and  which  the  Act  says  are  to  be  ascertained  at 
the  same  time,  may  stand  in  the  same  position ;  but  the  case  of 
damage  to  one  person,  consequential  upon  the  exercise  of  the  powers 
(1)  8  Vict.  c.  18,  s.  85. 
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of  the  Company  upon  their  own  land,  or  upon  the  land  of  other      Hutton 
persona  not  complaining,  may  stand  differently.     Such  damages  are  xhi  London 
given,  by  the  8  Vict.  c.  20.    By  that  Act  (l)  the  Company  is  to  make    ^2»«b™ 
to  the  owners,  occupiers,  and  other  parties  interested  in  any  lands  Railway  Co. 
injuriously  affected  by  the  construction  of  the  railway,  full  compensa- 
tion for  the  value  of  the  lands  so  taken  or  used,  and  for  all  damage 
sustained  by  such  owners,  occupiers,  and  other  parties,  by  reason 
of  the  exercise  of  their  powers  as  regards  such  lands ;  and  the  amount 
of  such  compensation,  except  where  otherwise  provided  by  that  Act, 
or  the  special  Act  of  the  Company,  is  to  be  ascertained  and  determined 
in  the  manner  provided  by  the  Lands  Glauses  Consolidation  Act  for 
determining  questions  of  compensation  with  regard  to  lands  pur- 
chased  or  taken  under  the  provisions  thereof ;  but  nothing  is  said 
as  to  the  time  when  such  compensation  is  to  be  paid.    Upon  this 
question,  the  right  of  the  plaintiff  to  the  injunction  sought  by  his 
bill  must  have  depended,  and  the  question  must  be  determined  by 
the  construction  of  the  Act. 

In  Liste}'  v.  Lobley  (2),  a  similar  question  came  before  the  Court 
of  Qjieen's  Bench.  Lord  Dbnman  pressed  the  parties  to  take  the 
opinion  of  the  Court  upon  a  case.  The  parties,  however,  could  not 
agree  upon  a  case.  The  unanimous  opinion  of  the  Coubt  was,  that 
it  was  not  unlawful  for  the  trustees  of  the  road  to  commence  works 
within  their  powers,  which  might  be  attended  *  with  damage  to  others,  [  ^366  ] 
before  making  compensation  for  such  expected  damage.  That  case 
is  an  authority  in  point ;  and  the  result  of  much  inquiry  has  not 
led  me  to  think  the  decision  unsound.  The  ground  upon  which  the 
Coubt  went  in  that  case,  was  the  impracticability,  in  many  cases,  of 
knowing  whether  damage  will  be  sustained  or  not,  and  of  measuring 
it  if  it  were  certain.  If  the  8  &  9  Vict.  c.  20,  be  carefully  examined, 
it  will  be  found,  that  there  are  many  cases  of  damage  contemplated, 
to  which  the  observations  of  the  Court  of  Queen's  Bench  apply  with 
great  force.  I  do  not,  however,  mean  to  say  more  in  the  present 
case  than  this, — that,  upon  the  authority  of  the  case  cited,  I  think 
the  acts  done  by  the  Company  at  the  time  the  bill  was  jGiled  were 
not  unlawful;  and,  assuming  that,  there  was  no  ground  for  the 
interference  of  this  Court. 

It  was  said,  however,  that  the  proviso  in  the  lease  altered  the 
case.    I  cannot  accede  to  that  argument. 

Assuming  that  the  distinction  is  well  founded,  between  an  entry 
by  the  Company  upon  the  lands  of  a  stranger,  and  damage  to  the 
(1)  Sect.  a.  (2)  7  Ad.  &  El.  124. 
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HuTTON      property  of  a  stranger,  consequential  upon  the  lawful  acta  of  the 
Thb  ]^ndon  Company  upon  their  own  land,  -  assuming  this,  the  plaintiff's  argn* 
^WESTNt?    ment  must  be,  that  the  Company  is  to  be  considered  and  treated, 
Railway  Co.  for  the  present  purpose,  as  entering  de  novo  upon  the  plaimtiff  *s 
land.    1  cannot  apprehend  the  ground  of  such  an  argument.      The 
object  of  the  provision  is  plain.     The  possession  and  ownership  of 
the  land  purchased  by  the  Company,  in  August,  1887,  might  possibly 
have  given  them  the  right  or  power  to  interfere  with  the  niill-<iam 
and  water  for  other  purposes  than  those  of  erecting,  repairing,  and 
maintaining  the  bridge.     The  agreement  might  also  have  interfered 
with  the  plaintiff's  use  and  occupation  of  the  mill-dam,  and  his  right 
[  •266  ]       ♦of  way  over  and  along  the  banks  of  the  reservoir ;  and  therefore,  the 
proviso  that  the  agreement  should  not  give  the  Company  any  right 
to  stop  up  the  mill-dam  or  impede  the  flowing  of  the  water,  other 
than  for  the  purposes  therein  mentioned,  and  that  the  plaintiff 
should  have  the  right  of  way  over  the  then  existing  banks  and  the 
new  bank,  might  well  have  been  intended  to  guard  against  such  con- 
sequences.   But  the  right  which  the  Company  claims  to  widen  the 
bridge  is  not  in  any  respect  derived  from  the  agreement  of  Augnst, 
1887  :  it  is  derived  from  the  Act  of  Parliament,  of  1847.     The  Rail> 
way  Clauses  Act  entitles  the  plaintiff  to  compensation  for  damages 
sustained  by  him,  by  reason  of  the  exercise  of  the  Company's  powers  ; 
but  in  estimating  those  damages,  the  Company  must  be  considered 
and  treated  as  owners  in  possession  of  the  land  they  purchased  of 
the  plaintiff  in  1887.     There  is  nothing  in  the  proviso  inconsistent 
with  that.     The  plaintiff's  argument,  if  carried  out,  would  require 
the  Company  to  pay  a  second  time  for  the  land  purchased  in  August, 
1887. 
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[267] 


JONES  V.  HOW(l). 

(7  Hare,  267—276 ;  S.  0.  19  L.  J.  Ch.  324  ;  14  Jur.  145.) 

A  father,  upon  the  marriage  of  his  daughter,  oovenanted  with  the 
husband,  his  executors,  4&c.,  by  deed  or  will  to  give,  leave,  and  bequeath 
unto  his  (the  covenantor's)  daughter  an  equal  share  with  his  other  children 
of  all  the  real  and  personal  estate  of  which  he  should  die  seised  or  possessed. 
The  daughter  died  in  the  lifetime  of  the  father,  and  the  father,  having  made 
some  disposition  of  property  in  favour  of  a  son  in  his  lifetime,  by  his  will 
devised  and  bequeathed  his  real  and  personal  estate  for  the  benefit  of  his 
widow  and  surviving  daughters  :  Held,  by  the  Court  of  Common  Pleas, 
and  by  this  Court  concurring  in  the  certificate,  that  the  husband  and 


(1)  In  re  Brookman's  Trust  (1869)  L.  R.  5  Ch.  182. 
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covenantee  had  not,  under  the  circtundtances,  any  good  cause  of  action  Jonks 

against  the  executor  of  the  father  ;  and  that,  if  the  father  had  died  pos-  «u 

sessed  of  no  personal  estate,  the  husband  could  not  have  recovered  any  How. 
substantial  damages  in  such  action. 

By  an  indenture  of  settlement,  dated  the  8th  of  April,  1826, 
made  previous  to  the  marriage  of  the  plaintiff  and  Mary  his  wife, 
the  testator,  William  Way,  the  father  of  Mary,  the  wife,  entered 
into  a  covenant,  in  the  following  words :  "  And  this  indenture  lastly 
witnesseth,  that,  in  consideration  of  the  said  intended  marriage,  and 
also  in  consideration  of  the  settlement  hereby  made  by  the  said 
Frederick  Jones,  he  the  said  William  Way,  for  himself,  his  heirs, 
executors,  and  administrators,  doth  hereby  covenant,  promise,  grant, 
and  agree,  with  and  to  the  said  Frederick  Jones,  his  executors, 
administrators,  and  assigns,  that  he  the  said  William  Way  shall  and 
will,  by  deed  or  writing,  or  by  his  last  will  and  testament,  give, 
leave,  and  bequeath  unto  the  said  Mary  Way,  one  full  equal  eighth 
part  or  share,  or  such  other  part  as  shall  be  an  equal  share,  with 
all  and  each  of  his  children  and  child,  of  all  estates,  monies,  real 
and  personal  estate,  of  which  the  said  William  Way  shall  die  seised 
or  possessed." 

William  Way  had  eight  children  at  the  date  of  the  settlement. 
Two  of  such  children  died  without  issue,  in  the  lifetime  of  Mary  the 
wife  of  the  plaintiff,  leaving  her  one  of  the  six  surviving  children. 

In  December,  1887,  William  Way,  the  testator,  entered  *into  an  [  •268  ] 
agreement  with  his  son  W.  W.  Way,  whereby  the  stock  in  trade, 
fixtures,  and  utensils  of  the  business  of  maltsters,  theretofore 
carried  on  in  the  names  of  the  father  and  son,  were  delivered  up  to 
the  latter,  he  giving  his  note  of  hand  for  2,00OL,  the  value  of  the 
same,  bearing  interest  at  5Z.  per  cent,  during  the  life  of  the  father ; 
and  it  was  agreed  that  the  executors  of  the  father  were  not  to  claim 
the  amount  of  the  note,  but  the  same  was  to  be  accepted  by  the  son 
as  a  gift. 

Mary,  the  wife  of  the  plaintiff,  died  in  February,  1848. 

William  Way  died  in  July,  1846,  leaving  one  son  and  four 
daughters,  and  having  by  his  will,  dated  in  April,  1848,  and  by  a 
codicil,  dated  in  November,  1844,  devised-  and  bequeathed  his  real 
and  personal  estate  to  the  defendants  Thomas  How  and  Alfred  Mew, 
upon  trusts  for  sale  of  such  parts  thereof  as  did  not  consist  of 
monies,  and  for  the  application  of  the  same  for  the  benefit  of  his 
widow  and  daughters. 

The  plaintiff,  alleging  that  Mary  his  late  wife  had  devised  and 
bequeathed  to  him  all  her  right,  title,   and  interest  under  the 
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JoNM  covenant,  and  that  he  had  obtained  letters  of  administration  of  her 
How.  estate  with  the  will  annexed,  filed  his  bill  against  the  executors  and 
devisees  in  trust,  praying  an  account  of  the  real  and  personal  estate 
of  which  the  testator  was  seised  or  possessed  at  his  death,  and  of 
the  reversionary  shares,  settlements,  and  post  obit  bonds  and 
obligations  given  by  the  testator  to  any  of  his  children  in  his  life- 
time ;  that  the  share  and  interest  of  the  plaintiff  under  the  covenant 
might  be  ascertained  and  conveyed,  paid  or  transferred  to  him ;  or, 
if  the  same  had  been  converted,  that  the  defendants  might  be  decreed 
[  *269  ]  to  pay  him  the  *value  thereof ;  and  that  an  account  might  be  taken 
of  the  real  and  personal  estate  of  the  testator,  and  the  residue  thereof 
ascertained,  and  the  same,  or  a  sufficient  part  thereof,  secured  to 
answer  the  claims  of  the  plaintiff  under  the  covenant. 

The  defendants  by  their  answer  admitted,  that  William  Way  did 
not  by  any  deed  or  writing,  in  his  lifetime,  perform  his  said  cove- 
nant, and  that  he  had  not  given  to  Mary,  the  deceased  wife  of  the 
plaintiff,  or  to  the  plaintiff,  any  part  or  share  of  or  in  his  (William 
Way's)  real  or  personal  estate.  The  defendants  submitted,  that 
the  gift  and  bequest  covenanted  to  be  made,  were  only  to  take  effect 
in  the  event  of  Mary,  the  daughter,  being  alive  at  the  time  of  the 
decease  of  the  testator,  and  that  Mary  was  entitled  to  no  more  than 
a  life  estate  or  interest  in  the  property  referred  to ;  that,  even  if 
the  covenant  did  not  fail  of  effect  by  the  death  of  Mary  in  the  life- 
time of  the  testator,  still  the  plaintiff  was  not  interested  in  the  real 
estate  of  the  testator,  inasmuch  as  any  share  or  interest  of  Mary 
therein,  upon  her  death,  intestate  as  to  the  same,  became  vested  in 
William  Way,  the  testator,  her  heir-at-law  and  customary  heir,  and 
the  same  passed  to  the  defendants  by  his  will,  upon  the  trusts 
thereof ;  and,  with  regard  to  the  personal  estate  of  the  testator,  the 
defendants  said  that  the  same  was  insufficient  for  the  payment  of 
his  debts. 

The  defendants  also  submitted,  by  their  answer,  that  the  four 
daughters,  the  residuary  legatees  of  the  testator,  were  necessary 
parties  to  the  suit.  Upon  this  objection  the  cause  was  set  down, 
[and  it  was  held  that  all  persons  interested  in  the  residuary  estate 
must  be  parties  to  proceedings  for  the  distribution  thereof]  • 

[  271  ]  The  bill  was  amended,  and  framed  as  a  creditors'  suit.     The 

amended  bill  prayed  a  declaration  that  the  plaintiff  was  entitled 
to  stand  as  a  creditor  on  the  estate  of  the  testator  under  the  cove- 
nant for  the  amount  of  the  largest  share  of  his  said  children  in  his 
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real  and  personal  estate ;  and  that,  to  ascertain  what  was  due  to  the       Jonbb 

plaintiff  under  the  said  covenant,  an  account  might  be  taken  of  the        how. 

shares  of  the  children  of  the  testator  in  the  real  and  personal  estate  of 

which  the  testator  died  seised  and  possessed,  whether  derived  under 

the  will,  or  by  means  of  any  reversionary  settlements,  or  post  obit 

or  other  obligations  dependent  on  the  life  estate  or  other  interest  of 

the  testator,  or  payable  after  his  decease,  and  whether  given  to  one  or 

more  of  his  said  children ;  and  that  if  the  defendants  should  not 

admit  assets  to  pay  what  was  due  to  the  plaintiff  under  the  covenant, 

the  usual  accounts  might  be  taken  of  the  real  and  personal  estate 

of  the  testator  come  to  their  hands,  and  of  their  application  thereof ; 

and  that  the  same  might  be  applied  to  answer  the  plaintiff's  claim 

and  interest  in  a  coarse  of  administration. 

Mr.  Wood  and  Mr.  Haig,  for  the  plaintiff,    [cited  Jones  v.       [  272  ] 
MartiH  (1),   Logan   v.    Wienholt  (2),  Fortesctie  v.   Hennah  (3),   and 
other  cases]. 

The  Solicitor-General  and  Mr.  Haldane,  for  the  defendants  : 
*  *  The  suit  is  for  a  *legal  demand,  and  therefore  cannot  be  [  *273  ] 
established  without  a  trial  at  law.  There  is  not,  however,  sufficient 
ground  for  directing  a  trial  at  law.  It  is  not  in  dispute  that  the 
personal  estate  was  insufficient  for  the  payment  of  the  debts  of  the 
testator,  and  this  would  be  the  case,  even  if  the  alleged  advance- 
ment to  the  son  was  brought  into  the  account ;  and  the  plaintiff 
has  no  beneficial  interest  in  the  performance  of  the  covenant. 
The  testator,  William  Way,  was  himself  the  heir-at-law  of 
Mary  Way,  and  her  real  estate  is  vested  in  the  defendants,  his 
devisees. 

The  Vicb-Chancbllob  directed  a  case  for  the  opinion  of  the  Court 
of  Common  Pleas  on  the  following  questions  : 

First,  whether  Frederick  Jones  has,  under  the  circumstances, 
ftnj  good  cause  of  action  against  the  executors  of  William 
Way;  and,  if  so,  secondly,  whether,  if  William  Way  had  died 
possessed  of  no  personal  estate,  and  seised  only  of  the  copyhold 
estate  above  mentioned,  Frederick  Jones  could  have  recovered  any 
sobstantial  damages  in  such  action. 

The  Certificate  of  the  Court  of  Common  Pleas  was — 

First,  that  Frederick  Jones  has  not  any  good  cause  of  action. 

(1)  a  E.  R.  32  (5  Vee.  266,  n.).  (3)  12  B.  B.  137  (19  Ves.  67). 

(2)  36  B.  B.  215  (1  CL  &  Fin.  611). 
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JoHB        Secondly,  that,  in  the  event  supposed,  Frederick  Jones  could  not 
How.        have  recovered  any  substantial  damages  in  such  action. 
On  the  equity  reserved, 

Mr.  Wood  and  Mr.  Haig,  for  the  plaintiflf,  said,  that  the  court 
[  •274  ]  of  law  had  proceeded  upon  Laughter's  case  (i),  *and  that  great 
stress  had  been  laid  in  the  argument  upon  the  fact  that  the  words 
of  the  covenant  were  "^ye,  leave,  and  bequeath,"  and  not  **  or ;  " 
that  I^{/(7/i/er'«  case  was  decided  on  the  ground  that  the  condition  had 
become  impossible  ;  and  that,  in  the  subsequent  case  of  Studholme 
V.  Mandell  (2),  the  rule  laid  down  in  Laughter's  case  was  said  to  be 
incorrectly  reported.  Under  such  circumstances,  and  as  the  Court  of 
Common  Pleas  had  given  no  reasons  for  their  certificate,  the  plaintiff 
asked  that  a  case  might  be  sent  for  the  opinion  of  another  court  of  law. 

The  Solicitor 'General  and  Mr.  Haldane^  for  the  defendants. 

The  Vice-chancellor  : 

In  this  cause  I  directed  a  case  for  the  opinion  of  the  Court  of 
Common  Pleas,  upon  the  construction  of  a  covenant  which  had 
become  the  subject  of  litigation  between  the  parties.  By  this 
covenant  (I  will  assume  this  construction,  as  being  most  favourable 
to  the  covenantee)  the  covenantor  bound  himself,  by  some  act  inter 
vivos,  or  by  will,  to  leave  his  daughter,  the  wife  of  the  covenantee, 
a  certain  provision.  No  act  inter  firos  was  done  by  the  covenantor, 
nor  did  his  will  contain  any  provision  for  her.  The  lady  died  in 
the  lifetime  of  the»  covenantor.  The  circumstance  that  the  cove- 
nantor had  made  no  provision  for  the  lady  by  his  will  was,  I  under- 
stand, considered  immaterial,  upon  the  ground  that  any  provision 
by  will  would  have  lapsed,  by  the  death  of  the  lady  in  the  lifetime 
of  the  .covenantor. 
[  ♦276  ]  The  case  has  been  argued  before  three  of  the  Judges,  *who  have 

certified  that  there  had  been  no  breach  of  covenant  by  the  cove- 
nantor entitling  the  covenantee  to  recover  damages  against  his 
estate.  The  question  before  me  is,  whether  I  should  confirm  that 
certificate,  or  send  a  case  for  the  opinion  of  another  Court.  The 
practice  of  this  Court  in  such  cases,  I  understand  to  be,  to  adopt  the 
certificate,  unless  the  Court  itself  is  dissatisfied  with  the  conclusion 
involved  in  the  certificate.  In  this  case  I  am  not  assisted  by 
knowing  the  reasons  of  the  Judges  of  the  Court  of  Common  Pleas  ; 
but  I  understand  from  counsel  that  they  considered  the  case  by 
(I)  6  Co.  Eep.  21.  (2)  1  Ld.  Bay.  279. 
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analogy  to  the  reasoning  of  the  Court  in  Laughter's  case  (i).  The 
covenantor  in  this  case  has  reserved  to  himself  the  privilege  of  not 
making  the  stipulated  provision  during  his  life,  and  the  provision 
by  will,  it  is  said,  has  failed,  not  by  his  act  or  omission,  but  by  the 
default  of  the  legatee  in  his  lifetime. 

There  cannot,  I  think,  be  any  doubt  that  the  intention  of  the 
parties  is  disappointed  by  this  decision ;  where  a  parent,  on  the 
marriage  of  a  child,  covenants  to  make  for  that  child  a  provision, 
by  deed  or  will,  it  cannot  be  doubted  that  the  provision  is  intended 
to  be  absolute,  and  that  the  mode  of  making  it  alone  is  intended  to 
be  left  to  the  discretion  of  the  covenantor.  And  a  doubt  crossed 
my  mind  of  this  nature:  If  the  will  of  the  covenantor  had  con- 
tained a  provision  in  favour  of  the  lady,  and  she  had  left  issue 
living  at  her  death,  the  new  Wills  Act  would  have  prevented  a  lapse ; 
and  a  doubt  occurred  to  me  whether  the  covenantor  might  not  have 
made  a  will  so  as  to  have  preserved  to  the  lady  the  benefit  of  the 
covenant,  notwithstanding  her  death  in  his  lifetime — whether,  in 
fact,  he  might  not,  by  will,  have  done  for  her  (dying  without  issue) 
that  which  the  Wills  Act  would  have  done  for  her  if  she  had  *left 
issue  living  at  her  death.  I  do  not  know  whether  this  point  was 
suggested  in  argument  before  the  Court  of  Common  Pleas ;  but  I  do 
not  feel  such  confidence  in  the  point  as  to  make  it  proper  to  send 
the  case  a  second  time  to  law.    I  shall  confirm  the  certificate. 

Bill  dismissed  with  costs. 


Jones 

V, 

How. 


r  •276  ] 


WHITE  V.   PEAECE(2). 

(7  Hare.  276—279;  S.  0.  18  L.  J.  Oh.  462;  13  Jur.  999.) 

A  defendant  paying  money  to  a  plaintiff  by  way  of  compromise  of  the 
litigation,  with  notice  that  the  plaintiff's  solicitor  has  a  claim  for  the 
plaintiff's  costs  of  the  litigation,  may  be  ordered  to  pay  the  solicitor's  bill 
of  costs  so  far  as  the  agreed  amount  of  the  compromise  will  extend. 

At  the  hearing  of  a  foreclosure  suit,  a  decree  was  made  for  pay- 
ment by  the  defendant  to  the  plaintiff  of  the  principal,  interest,  and 
costs,  within  six  months  after  the  Master's  report ;  and  by  consent, 
in  default  of  such  payment,  that  the  mortgaged  estate  should  be 
sold  with  the  approbation  of  the  Master,  and  the  purchase-money 
paid  into  Court.  The  Master  reported  the  amount  of  the  debt 
and  interest  to  be  24dZ.  10s.  4td.,  and  the  costs  117Z.  15s.  lid. 
Default  was  made,  and  the  particulars  and  conditions  of  sale  were 

(1)  6  Co.  Bep.  21.  190,  197.  68  L.  J.  Ch.  442,  60  L.  T/ 

(2)  Bo$9  V.  Buxt<m  (1889)  42  Ch.  D.      630. 


1849. 
July  14. 

WiGBAM, 

V..C. 
[276  J 
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White  carried  in  and  approved  by  the  Master,  and  the  sale  appointed  and 
Peabgb.  advertised  to  take  place  on  the  2nd  of  June,  1849.  The  solicitor 
of  the  plainti£f  having  reason  to  suppose  that  an  intention  to  com- 
promise the  suit  was  entertained  by  the  plaintiff  and  defendant, 
gave  notice  to  the  defendant,  and  also  to  his  solicitors,  of  his  claim 
(as  solicitor  of  the  plaintiff  in  the  cause)  for  the  costs  of  the  suit. 
The  plaintiff  and  the  solicitors  of  the  defendant,  acting  on  the 
behalf  of  the  latter,  afterwards  agreed  to  settle  the  mortgage  debt 
and  the  suit  for  a  sum  of  SOOZ.,  to  be  paid  by  the  defendant  to  the 
plaintiff;  200/.  of  which  was  then  paid,  and  1001.  retained  in  the 
hands  of  the  defendant's  solicitors,  and  the  sale  was  countermanded. 
[  277  ]  The  solicitor  of  the  plaintiff,  by  petition  prayed  that  the  plaintiff 

or  the  defendant  might  be  ordered  to  pay  the  petitioner  his  costs 
out  of  any  monies  paid,  or  to  be  paid,  to  the  plaintiff  in  respect  of 
the  debt,  or  debt  and  costs,  the  subject  of  the  suit ;  and  if  it  should 
appear  that  the  defendant's  solicitors  had  received  from  or  on  behalf 
of  the  defendant,  any  monies  in  respect  of  the  amount  of  the  debt 
and  costs,  for  the  purpose  of  settling  the  plaintiff's  claim,  that  the 
defendant's  solicitors  might  be  ordered  to  pay  the  petitioners  their 
costs  thereout,  so  far  as  such  monies  should  extend. 

The  Solicitor-General  and  Mr.  Hare,  for  the  petition.     *     ♦     ♦ 

Mr.  J.  H.  Palmer y  for  the  defendant  and  his  solicitors,  opposed 
the  petition,  and  contended,  that  having  compromised  the  suit,  as 
they  were  entitled  to  do,  without  any  collusion  with  the  plaintiff, 
or  without  any  purpose  of  defrauding  the  petitioner,  they  were 
under  no  liability  to  the  latter.  In  an  Anonymoiia  case  (i).  Lord 
Habdwicee,  on  a  similar  claim  by  a  clerk  in  Court,  said,  that  the 
lien  **  does  not  extend  to  that  degree  as  to  prevent  the  client  fairly 
and  honestly  from  making  an  end  with  his  adversary ; "  and  he 
gave  effect  to  the  lien  in  that  case,  solely  on  the  ground  that  the 
release  was  voluntary,  without  anything  being  paid. 

The  plaintiff  did  not  appear. 

[  278  ]       The  Vice-Chancbllor  : 

The  petitioner  has  undoubtedly  a  lien  for  his  costs  upon  whatever 
has  been  received  or  paid  for  compromising  the  suit.  The  Court 
does  not,  however,  allow  the  lien  to  stand  in  the  way  of  an  amicable 
arrangement.  There  is  nothing  improper  in  the  compromise ;  but, 
if  the  defendant,  not  being  under  any  pressure,  except  that  which 

(1)  2  Yee.  Sen.  26. 
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was  the  conseqaence  of  the  decree,  pays  the  debt  of  the  plainti£f,  Whitb 
with  notice  of  his  solicitor's  lien,  the  question  then  is,  whether  the  pearce. 
payment  is  or  not  made  by  the  defendant  in  his  own  wrong.  In 
Welsh  y.  Hole  (i).  Lord  Mansfield  puts  the  case  of  the  assignment 
of  a  chose  in  action,  which,  in  legal  strictness,  is  not  effectual,  but 
still  he  says,  as  against  the  right  of  the  assignee,  the  debtor,  after 
notice,  could  not  in  equity  discharge  himself  by  a  payment  to  the 
principal.  The  present  is  certainly  not  a  weaker  case.  The  defen- 
dant was  asked  to  pay  the  money  to  the  petitioner,  and  notice  was 
given  to  him  of  the  petitioner's  lien  for  the  costs  of  the  suit.  The 
estate  would  have  been  sold,  and  the  money  paid  into  Court,  if  it 
had  not  been  for  this  agreement  between  the  plaintiff  and  defendant. 
The  agreement  come  to  appears  to  be  a  very  proper  one,  and  I  have 
no  doubt  that  it  was  made  bond  fide ;  but  I  think  the  defendant,  in 
the  circumstances  of  the  case,  has  paid  the  money  in  his  own 
wrong,  and  that  the  petitioner  has  a  right  to  proceed  either  against 
the  plaintiff  or  defendant. 

The  petitioner  did  not  press  for  the  order  against  the  defendant's 
solicitors,  and  the  order  referred  it  to  the  Master  to  tax  the  costs  of 
the  plaintiff,  not  already  taxed,  and  the  costs  of  the  petitioners  of 
the  petition,  (the  first-mentioned  costs  to  be  taxed  as  between 
solicitor  and  client)  and  directed  the  plaintiff  and  defendant,  or 
one  of  them,  to  pay  the  petitioner  the  amount  of  *such  costs  when  [  ^279  ] 
taxed,  and  also  the  117Z.  lbs.  11(2.,  the  costs  of  the  plaintiff  already 
taxed,  (not  exceeding  in  the  whole  the  sum  of  800Z.,  paid,  or  agreed 
to  be  paid  to  the  plaintiff  by  the  defendant  or  his  solicitors,  in 
respect  of  the  matter  in  this  suit)  within  fourteen  days  from  the 
service  of  the  order  as  to  the  costs  taxed,  and  within  the  same 
time  from  service  of  the  certificate  of  taxation  as  to  the  costs  then 
directed  to  be  taxed. 


GRIFFITH  V.  RICKETT8.  i849. 

(7  Hare,  299—317 ;  8.  C.  19  L.  J.  Ch.  100, 399;  14  Jur.  1S6,  326.)  ^^%2!*  ^^' 

A  coDTeymnoe  of  the  equity  of  redemption  of  real  estate  was  made  to  ^^^' \q  \\  20! 

tniatees,  for  sale,  for  the  benefit  of  the  creditors  of  the  grantor,  and  upon  '   ' 1_  ' 

trust,  if  there  should  be  any  surplus,  to  pay  the  same  to  him,  his  executors,  Wigbam, 

administrators,  and  assigns,  to  and  for  his  and  their  own  absolute  use  and  V.-C. 

benefit :  Held  to  be  a  conyersion  of  the  real  estate  into  personalty,  as  [  299  ] 
between  the  real  and  personal  representatives  of  the  grantor. 

Held,  also,  tbat  the  ultimate  surplus  of  the  proceeds  of  the  real  estate  being 
reserredtothegrantoryandthedeednot  being  reyoked,  and  no  attempt  haying 

(1)  DougL  238. 
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Griffith  been  made  to  revoke  it,  it  was  not  material  as  between  the  real  and  personal 

V*  representatives  of  the  grantor,  whether  the  deed  was  or  was  not  revocable. 

RiOKSTTS.  Thtd,  the  question  whether  the  surplus  proceeds  of  the  trust  property 

belonged  to  the  real  or  personal  representative,  was  not  affected  by  the 
state, — whether  of  realty  or  personalty, — in  which  the  surplus  was  found* 
although  the  state  of  the  property  might  affect  the  character  in  which  the 
surplus  would  go  to  the  one  or  the  other  of  such  representatives. 

If  the  author  of  a  deed  impresses  upon  his  real  estate  the  character  of 
personalty,  that,  as  between  his  real  and  personal  representatives,  makes 
it  personal  and  not  real  estate,  from  the  delivery  of  the  deed,  and  is 
equivalent  to  a  gift  of  the  expectancy  of  his  heir-at-law  to  his  personal  estate. 

The  principle  is  the  same  in  the  case  of  a  deed  as  in  the  case  of  a  will ; 
but  in  the  former  case  the  conversion  takes  place  in  the  lifetime  of  the 
party  making  it, — in  the  latter,  not  until  his  death, — and  the  rights  of  the 
real  and  personal  representatives,  in  each  case,  are  governed  by  the  simple 
effect  of  the  instrument. 

The  onus  of  proving  the  reconversion  is  on  the  plaintiff,  who  claims  under 
the  heir-at-law  of  the  author  of  the  deed: 

A  person  served  with  a  subpoena  duces  tecum  to  produce  a  document  at  the 
hearing  of  the  cause,  may,  at  such  hearing,  be  called  upon  his  tuhpcena^ 
and  asked  whether  he  produces  the  document,  and  if  he  declines  to  produce 
it,  why  he  so  declines,  or  other  like  questions  confined  to  the  mere  purpose 
of  production  (1). 

A  conveyance  for  the  benefit  of  creditors  held  not  to  be  revocable  by  the 
grantor,  as  against  any  creditors  with  whom  such  communications  had  taken 
place,  as  would  give  them  an  interest  under  the  deed,  but,  at  the  ntmost, 
to  be  revocable  only  as  to  the  surplus  proceeds  of  the  estate,  after  satisfying 
the  creditors ;  and,  whether  the  deed  was  revocable  at  the  option  of  the 
grantor,  as  to  the  surplus, — qucere, 

A  SUIT  by  the  devisee  of  the  heir-at-law  of  Edmand  Griffith, 
claiming  the  equity  of  redemption  of  an  estate  mortgaged  by 
Edmund  Griffith  to  Richard  Ricketts,  in  the  year  1800.  The 
defendants  in  possession  insisted  that  they  were  purchasers  without 
notice  of  any  subsisting  mortgage,  and  they  resisted  the  aUeged 
title  of  the  plaintiff  to  redeem. 

Several  questions  arose,  and  were  argued  in  the  cause.  The 
decision  ultimately  turned  upon  the  efifect  of  a  deed  of  1810,  whereby 
Edmund  Griffith,  the  mortgagor,  conveyed  and  assigned  bis  real 
and  personal  estate  to  trustees,  upon  trust  for  sale,  for  the  payment 
of  bis  debts,  and  in  case  there  should  be  any  surplus  of  tbe  trust 
monies,  to  pay  the  same  to  the  said  Edmund  Griffith,  his  executors, 
administrators  and  assigns,  to  and  for  his  and  their  own  absolute 
use  and  benefit.  The  question  was,  wbether  the  deed  of  1810 
operated  as  a  conversion,  so  that,  upon  the  death  of  the  mortgagor 
[  •300  ]  intestate,  his  personal  representative  became  entitled  *  to  the  property 
comprised  in  the  mortgage,  to  the  exclusion  of  his  heir-at-law. 

(1)  Cited  on  this  point,  Lee  v.  Angas  (1866)  L.  E.  2  Eq.  69,  64,  36  L.  J.  Cb. 
370,  14  L.  T.  324. 
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The  Solicitor-Oeneral  and  Mr.  Pirie,  for  the  plamtiflf.  Griffith 

BICKBTTS. 

Mr.  Bethell,  Mr.  Walker,  Mr.  Kenyon  Parker,  Mr.  Wood,  Mr. 
Bacon,  Mr.  Piggott,  Mr.  Bird,  Mr.  Osborne,  Mr.  Chapman,  and  Mr. 
Selwyn,  for  the  several  defendants. 

The  deed  of  1800,  by  which  the  mortgage  was  originally 
constituted,  was  not  admitted  by  the  defendants.  A  Mr.  Hinton, 
who  had  been  the  solicitor  of  parties  deriving  their  title  from 
Bicketts  the  mortgagee,  but  was  not  the  solicitor  of  any  one  of  the 
defendants  in  the  cause,  was  served  with  the  subpoena  duces  tecum, 
in  the  form  prescribed  by  the  General  Orders  of  December,  1888, 
and  XXIY.  of  the  8th  of  May,  1845,  to  produce  the  mortgage  deed 
of  1800. 

At  the  hearing,  the  counsel  for  the  plaintiff,  in  tendering  bis 
evidence,  requested  that  Mr.  Hinton  might  be  called  upon  his 
subpcena. 

The  proposed  course  was  objected  to  by  the  counsel  for  the 
several  defendants  as  novel,  and  contrary  to  the  practice  of  the 
Court. 

On  behalf  of  the  plaintiff  the  cases  of  Davis  v.  Dale  (l),  and 
Summers  v.  Moseley  (2),  were  cited,  as  showing  that  a  party  served 
with  a  subpoe^na  duces  tecum  might  be  ^called  to  produce  the  docu-  [  ^301  ] 
ment  without  being  sworn,  and  made  a  witness  for  the  party  calling 
him  ;  that  the  claim  of  lien  by  the  solicitor  or  party  in  possession 
of  the  document,  was  not  an  objection  to  its  production :  Tliompson 
V.  Moseley  (3) ;  or  if  it  were  such  an  objection,  it  enabled  the 
plaintiff  to  give  secondary  evidence  of  the  deed:  Doe  d.  OUbert 
Y.Ross  {4).    *    *     * 

The  Vice-Ghancellob  :  -^^-  *• 

The  plaintiff  in  this  case  claims  to  be  mortgagor  of  lands,  which 
are  in  the  possession  of  the  principal  defendant  in  the  cause ;  which 
lands  he  seeks  by  his  bill  to  redeem. 

From  the  nature  of  the  defence  made  by  the  defendants,  it  has 
been  deemed  necessary  by  the  plaintiff  to  prove  the  original  mort- 
gage deed,  dated  some  time  in  the  year  1800.  And  in  order  to  do 
this,  he  has  served  a  gentleman  named  Hinton  with  a  svhpoena 
duces  tecum,  to  produce  at  the  hearing  of  the  cause  a  deed  described 
in  the  subpoena.    Of  Mr.  Hinton  the  Court  knows  nothing.    He 

(1)  4  Car.  &.P.  335.  (3)  5  Car.  &  P.  501. 

(2)  39  R.  B.  818  (2  Cr.  &  M.  477).  (4)  56  E.  E.  639  (7  M.  &  W.  102). 
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Griffith     has  not  been  examined  upon  interrogatories  before  the  examiner, 

RicKBTTs      to  prove  that  he  has  in  his  possession  the  deed  described  in  the 

subpcena;   nor  (if  the  deed  be  in  his  possession)  to  prove  from 

whom  he  got  it,  nor  in  what  character,  nor  anything  else  relating 

[  *302  ]       to  himself  or  the  deed.    Of  the  deed  itself  *I  know  nothing,  except 

by  the  description  of  it  in  the  subpcena. 

At  the  hearing  of  the  caase  on  a  former  day,  the  counsel  for  the 
plaintiff  called  Mr»  Hinton  upon  the  gtvbposna,  and  was  proceeding 
to  ask  him  questions  (I  do  not  say  to  examine  him  as  a  witness) 
touching  the  deed.  This  was  objected  to  on  the  part  of  the  defen- 
dants, as  being  a  course  unknown  in  the  practice  of  this  Court 
And  as  1  had  not  myself,  and  also  ascertained  that  the  Registrar 
then  present  had  not,  any  recollection  of  a  like  question  having 
arisen,  and  as  the  result  of  the  cause  might  mainly  be  affected 
by  my  decision,  I  desired  the  cause  to  stand  over  to  give  me  an 
opportunity  of  making  an  inquiry. 

I  will  now  state  the  conclusion  to  which  I  have  come,  as  to  the 
course  to  be  pursued, — a  conclusion  which  the  parties  may  correct 
by  appeal,  if  it  be  erroneous. 

I  have  not  been  able  to  find  any  one  who  recollects  the  point 
having  arisen  before.  Two  propositions  may,  however,  I  think,  be 
safely  stated — one  is,  that  the  subpcena  lies.  The  form  of  it  is 
given  at  the  end  of  the  Orders  of  May,  1845.  The  second  proposi- 
tion is,  that  the  plaintiff  cannot,  by  means  of  the  subpcma,  obtain 
more  than  the  mere  production  of  some  paper  or  parchment  by  the 
witness.  The  witness  has  not  been  sworn,  and  cannot,  according 
to  the  practice  of  the  Court,  be  sworn  or  examined  as  a  witness,  at 
the  hearing  of  the  cause;  and  the  production  of  the  paper  or 
parchment  by  the  witness,  will  put  the  plaintiff  in  no  other  posi- 
tion than  he  would  have  been  in  if  he  had  obtained  the  possession 
of  the  instrument  out  of  Court,  and  produced  it  at  the  hearing, 
except  that  it  comes  out  of  the  possession  of  a  Mr.  Hinton,  of  whom 
the  Court  knows  nothing. 
[  803  ]  The  question,  then,  is  reduced  to  this :  whether  the  plaintiff,  for 

the  mere  purpose  ol  obtaining  the  production  of  the  instrument, 
has  not  a  right  to  ask  the  witness  in  this  Court  the  same  questions 
as  he  might  have  asked  an  unsworn  witness  in  a  court  of  law,  in 
precisely  the  same  circumstances. 

My  opinion  is,  that  the  plaintiff's  counsel  has  a  right,  first,  to 
call  the  witness  upon  his  subpoena ;  secondly,  to  ask  him  whether 
he  produces  the  deed  described  in  the  subpcena ;  and  thirdly,  if  he 
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do  not  produce  it,  to  ask  him  why  he  does  not  produce  it ;  or  other     Griffith 
like  questions  confined  to  the  mere  purpose  of  production.    Beyond     bioketts. 
this  I  am  not  called  upon  to  express  any  opinion  at  the  present 
moment. 

If  the  witness,  admitting  the  possession  of  the  document,  shall 
refuse  to  produce  it,  the  plaintiff's  counsel  must  determine  whether 
he  will  try  to  enforce  the  production,  or  tender  secondary  evidence 
of  the  deed,  which,  according  to  a  late  case,  he  may  possibly  have 
a  right  to  do.    But  upon  this  point  I  at  present  give  no  opinion. 

Mr.  Hinton,  appearing  in  obedience  to  the  subpoena,  was  then 
asked  by  the  plaintiff's  counsel  whether  the  deed  of  1800,  men- 
tioned in  the  svbpcena,  was  in  his  possession.  Mr.  Hinton  said  it 
was.  He  was  then  asked  to  produce  it,  and  declined  to  do  so, 
alleging  that  he  had  a  lien  upon  the  deed,  as  against  the  estate  of 
Caroline  Bosina  Frost,  deceased. 

The  Vice-chancellor  refused  to  make  an  order  that  Mr.  Hinton 
should  produce  the  deed,  observing,  that  *such  an  order  would  not       [  *304  ] 
be  made  as  against  a  mortgagee,  and  the  case  of  a  lien  was  in 
substance  the  same. 

Secondary  evidence  of  the  deed  of  1800  was  then  tendered,  the 
Court  reserving  the  question  of  its  admissibility,  and  also  the 
question  whether,  if  such  secondary  evidence  should  be  inadmis- 
sible, the  plaintiff  was  entitled,  in  the  circumstances  of  the  case,  to 
any  further  opportunity  of  proving  the  deed.  These  questions  it 
became  unnecessary  to  determine,  the  Court  holding  that  the  title 
of  the  plaintiff  was  displaced  by  the  subsequent  deed  of  1810. 
The  argumenis  en  the  latter  point,  together  with  such  of  the  other 
facts  as  were  adverted  to  on  that  part  of  the  case,  appear  in  the 
judgment. 

The  Vicb-Chancbllor  : 

The  plaintiff  in  this  case  claims  under  the  will  of  Edmund 
Griffith  the  younger,  who  was  the  heir-at-law  of  Edmund  Griffith, 
to  be  entitled  to  the  equity  of  redemption  of  freehold  lands  of 
inheritance  comprised  in  a  mortgage  alleged  to  have  been  made  of 
the  same  lands  by  Edmund  Griffith  to  Bichard  Bicketts,  in  the 
month  of  December,  1800.  The  defendants  in  the  cause,  between 
whom  and  the  plaintiff  the  contest  in  the  cause  has  arisen,  claim 
under  Bicketts,  the  mortgagee ;  amongst  other  defences  they  have 
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Griffith     insisted,  that  the  plaintiff  is  not  entitled  to  the  equity  of  redemption 
RicKETTs.     of  the  mortgage  in  question.      They  insist  that  the  equity  of 
redemption  was  so  dealt  with  by  Edmund  6ri£Sth,  that  at  his  death 
his  personal  representative,  and  not  his  heir-at-law,  was  the  party 
entitled  to  the  equity  of  redemption.    The  personal  representative 
of  Edmund  Griffith  is  not  a  party  in  the  cause ;  and  it  was  admitted 
[  ^306]       i)y  ihe  plaintiff's  counsel,  at  the  hearing  of  the  cause,  *that,  if  I 
should  be  of  opinion  that  the  defence  above-mentioned  was   well 
founded,  the  defect  in  the  constitution  of  the  suit  could  not   be 
remedied  by  amending  the  bill,  and  making  the  personal  repre- 
sentative of  Edmund  Griffith  a  co-plaintiff  in  the  cause.     But  it 
was  suggested,  that,  if  the  personal  representative  were  made  a 
defendant,  and  disclaimed,  that  would  enable  the  Court  to  make  a 
decree  in  the  plaintiff's  favour,  whatever  the  original  rights  might 
have  been.    To  that  argument  I  cannot  accede.     The  question  is, 
whether  the  plaintiff,  at  the  time  of  filing  the  bill,  was  entitled  to 
or  interested  in  the  equity  of  redemption  which  he  claims ;  if  that 
question  be  answered  in  the  negative,  the  disclaimer  of  the  party 
entitled  to  it  will  not  enable  the  plaintiff  to  sustain  his  suit.    I  had 
occasion  to  consider  this  point  very  early  in  my  judicial  life,  and  I 
found  the  authorities  very  clear  upon  it  (i). 

An  objection  for  want  of  parties  was  founded  upon  the  same 
theory  as  to  the  state  of  the  property  at  the  death  of  Edmund 
Griffith ;  it  was  said,  that  at  all  events  the  case  was  not  so  clear 
that  I  could  properly  decide  it  against  the  personal  representative 
of  Edmund  Griffith,  in  his  absence  from  the  record ;  and  a  like 
objection  for  want  of  parties  was  said  to  arise  in  respect  of  the 
trustees  and  creditors  of  Edmund  Griffith,  interested  under  a  deed 
of  trust,  upon  the  construction  and  effect  of  which  the  defence 
above  mentioned  depends. 

I  proceed,  in  the  first  instance,  to  consider  this  ground  of 
defence. 

The  mortgage,  as  already  observed,  was  made  in  the  month  of 
[  ♦306  ]  December,  1800.  In  1805  or  1810,  (but  I  *think  I  must  say  in 
1805,)  the  mortgagee  entered  into  possession,  and  the  possession 
has  ever  since  been  and  now  is  in  the  mortgagee  or  persons 
claiming  under  him.  The  mortgagor  has  been  out  of  possession 
ever  since  possession  was  taken  by  the  mortgagee. 

In  1810  Edmund  Griffith  executed  a  deed  by  which  the  equity 

(1)  See  Mou7i8ey  v.  Buniham,  68  E.  R,  11  (1  Hare,  16),  and  Eeath  y. 
Chadwick,  78  R  E.  238  (2  Ph.  652). 
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of  redemption,  and  other  property  real  and  personal,  was  trans-  aaiFPiTR 
ferred  to  trustees,  upon  trust  to  pay  the  debts  of  Edmund  Griffith,  riokbtts. 
This  deed  was  of  two  parts,  and  made  between  Edmund  Griffith  of 
the  first  part,  and  the  trustees  Harford  and  Winpenny  of  the 
second  part.  The  deed  recited,  that  a  sum  of  5632.  had  been 
advanced  by  Isaac  Cooke  to  Edmund  Griffith,  and  that  Edmund 
Griffith  was  indebted  to  several  other  persons,  and  that  he  had 
agreed  to  convey  and  assign  all  his  real  and  personal  estate  unto 
and  to  the  use  of  Harford  and  Winpenny,  their  heirs,  executors, 
administrators,  and  assigns,  (subject,  nevertheless,  to  such  mort- 
gages or  other  charges  and  incumbrances  as  affected  the  same,)  in 
trust  for  the  benefit  of  all  his  creditors ;  and  it  was  witnessed,  that, 
in  pursuance  and  part  performance  of  such  agreement,  and  in  order 
to  raise  a  fund  for  the  payment  of  his  debts,  the  said  Edmund 
Griffith  released  and  confirmed  all  his  real  estates,  with  the  appur- 
tenances, (subject  as  aforesaid,)  unto  and  to  the  use  of  Harford  and 
Winpenny,  their  heirs  and  assigns,  in  trust  nevertheless,  with  all 
convenient  speed  to  sell  and  dispose  of  the  same,  either  by  public 
auction  or  private  contract,  with  power  to  give  receipts  for  the 
purchase-money,  and  to  stand  possessed  of,  and  interested  in,  the 
monies  which  should  arise  from  such  sale  or  sales,  and  also  of  the 
rents,  issues,  profits,  produce,  and  proceeds  thereof ;  in  the  mean- 
time, in  trust,  in  the  first  place,  to  pay  the  said  sum  of  56S/.  to 
Isaac  Cooke,  and  then  to  retain  and  reimburse  themselves  their 
costs  and  expenses  in  *the  execution  of  the  said  trusts.  And  upon  [  ^d07  ] 
farther  trust,  by  and  out  of  the  trust  monies  to  pay  and  discharge 
all  other  the  debts  due  from  Edmund  Griffith  to  any  other  persons, 
so  far  as  the  trust  monies  would  extend ;  and,  in  case  there  should 
be  any  surplus  of  the  trust  monies,  in  trust  to  pay  the  same  unto 
Edmund  Griffith,  his  executors,  administrators,  and  assigns,  to  and 
for  his  and  their  own  absolute  use  and  benefit.  Edmund  Griffith 
thereby  covenanted  not  to  revoke  the  powers  given  to  the  trustees, 
nor  interfere  in  any  way  to  prevent  the  trusts  from  being  carried 
into  effect, — that  he  would  aid  in  the  execution  of  the  trusts,  and, 
if  necessary,  join  and  concur  in  the  sales  of  the  estate  and  property ; 
and  the  deed  contained  a  covenant  for  further  assurance.  Upon 
the  effect  to  be  given  to  this  deed,  and  certain  acts  of  the  parties, 
the  validity  of  the  defence  I  am  now  considering  depends. 

One  question  much  argued  at  the  Bar  was,  whether  the  deed  was 
revocable  by  the  mere  act  of  Edmund  Griffith.  That  it  was  not 
absolutely  revocable    by  the  mere  act  of  Edmund  Griffith  is  too 
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Gbiffith     clear  for  argument.    Clearly  it  was  not  revocable  as  against  Cooke, 
KicKBTTs.     ^0^  against  Harford,  if  it  be  true,  as  the  evidence  states,  that  he 
was  a  creditor  of  Edmund  Griffith  for  1,8002. ;  nor  could  the  deed 
be  revocable  against  the  creditors  of  Edmund  Griffith,   if  any, 
between  whom  and  the  trustees  such  communications  had  taken 
place  as  would  give  them  an  interest  under  the  deed  (i).      The 
question  of  revocation  must  at  least  be  confined  to  the  surplus 
proceeds  of  the  estate  comprised  in  the  deeds,  which  would  remain 
after  satisfying  the  claims  of  Cooke,  Harford,   and  such  other 
creditors,  if  any,  as  had  acquired  an  interest  under  the  deed.     If 
[  *308  ]      it  were  necessary,  as  I  think  it  is  *not,  to  decide  whether  the  deed 
was  revocable  at  the  mere  option  of  Edmund  Griffith  as  to  the 
surplus  proceeds  just  mentioned,  I  am  not,  as  at  present  advised, 
prepared  to  decide  in  the  affirmative.    A  voluntary  conveyance  of 
property  upon  trust  to  pay  creditors  not  parties  to  the  transaction 
has  been  very  reasonably  held  to  create  a  trust  for  the  author  of 
the  deed,  and  not  for  his  creditors.     The  transaction  is  assimilated 
to  the  case  of  a  debtor  putting  money  into  the  hands  of  his  own 
agent  to  pay  his  debts,  in  which  simple  case  it  is  clear  that  the 
debtor  may  countermand  the  authority,  unless  the  agent  has  acted 
upon  it,  80  as  to  give  the  creditors  an  interest  in  the  money  in  his 
hands:  BUI  v.  Cnreton{2),  Wilding  v.  Richards  {s).     On  the  other 
hand,  it  is  equally  clear  that  a  voluntary  conveyance  of  property 
to  trustees  upon  trust  for  a  third  party,  may  create  an  indefeasible 
trust  in  favour  of  that  party :   Ellison  v.  Ellison  (4),  Ex  parte  Pye 
and  Ex  jyarte  Dubost  (5),  Puliertoft  v,  Pulvertoft  (6).     The  difference 
in  principle  between  the  two  classes  of  cases  is  marked  and  obvious ; 
but  to  decide  to  which  of  the  two  classes  a  given  trust  deed  belongs 
is  often  a  task  of  difficulty ;   it  depends  upon  the  intention  of  the 
author  of  the  deed,  to  be  collected  from  the  deed  itself,  and  such 
surrounding  circumstances  as  may  be  admissible  in  aid  of   the 
interpretation  of  the  deed.     The  present  case  is  not  one  of  simple 
conveyance  to  trustees  upon  trust  to  pay  the  debts  of  Edmund 
Griffith.     The  deed  contains  a  covenant  on  the  part  of  Edmund 
Griffith  not  to  revoke  the  deed,  and  also  a  covenant  on  his  part  to 
do  all  acts  necessary  on  his  part  to  effectuate  the  purposes  for  which 
the  deed  was  made. 

(1)  See  Adwi  v.  Wootlyate,  39  R  E.  (4)  6  R.  B.  19  (6  Ves.  656). 
251  (2  My.  &  K.  492).  (5)  11  R.  R.  173  (18  Ves.  140). 

(2)  39  R,  R.  258  (2  My.  &  K.  503).  (6)  11  R  R.  151  (18  VeB.  84). 

(3)  66  R.  R.  234  (1  ColL  655). 
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It  was  said,  in   argument  for  the  plaintiff,  that  as  the  *deed     Griffith 
without   the    covenants    by  Edmund    Ori£Sth  would    make    the     rickkttb. 
trustees,  trustees  or  agents  for  Edmund  Griffith,  the  covenants      [  *309  ] 
in  question  were  in  substance  covenants  by  Edmund  Griffith  with 
himself,  and,  therefore,  binding  upon  himself  only  so  far  as  he 
might  think  fit.    It  cannot,  I  think,  have  been  expected  by  the 
counsel,  who  urged  this  argument,  that  it  would  prevail  with  me. 
The  covenants  in  question  are  part  of  the  deed,  and  the  character 
of  the  deed  must  be  determined  from  a  view  of  all  its  provisions, 
including  those  covenants,  whereas  the  argument  fixes  the  cha- 
racter of  the  deed  without  reference  to  the  covenants,  which  are  as 
important  as  any  other  parts  of  the  deed  in  fixing  its  character.    To 
show  tbis,  it  is  only  necessary  to  put  hypothetically  the  case  which 
actually  existed.      Edmund  Griffith  was  in  prison  for  debt ;  and  in 
order  to  release  him,  it  was  necessary  to  raise  money.    Money  was 
accordingly  raised  for  the  purpose ;  and  it  was  to  provide  for  the 
repayment  of  the  money  so  raised,  as  well  as  to  pay  the  other  debts 
of  Edmund  Griffith,  that  the  deed  of  1810  was  made.      It  is  not 
too  much  to  assume  in  such  a  case,  that  Cooke  and  the  trustees 
should  require  a  deed  irrevocable  by  Edmund   Griffith,  for  the 
purpose  of  securing  the  payment  of  Edmund  Griffith's  debts ;  but, 
as  I  have  already  observed,  I  think  it  immaterial  for  the  purposes 
of  this  suit,  whether  the  deed  was  revocable  by  Edmund  Griffith  or 
not.     It  appears  to  me  sufficient,  for  the  purposes  of  the  plaintiff  in 
this  suit,  that  the  ultimate  surplus  of  the  property  comprised  in 
the  deed  was  reserved  to  Edmund  Griffith.     The  value  of  this 
ultimate  surplus  might  be  materially  affected  by  the  revocable  or 
irrevocable  character  of  the  deed ;  but  the  only  question  with  which 
the  plaintiff  in  this  cause  has  to  do  is  not  the  value  of  the  equity  of 
redemption  which  he  claims,  but  who  are  the  persons  entitled  to 
that  equity  of  redemption.     If  Edmund  Griffith  did  *nothing  to       [  ♦310  ] 
revoke  the  deed,  the  case  will  be  the  same  whether  it  was  revocable 
or  not.    If  he  attempted  to  revoke  the  deed,  the  same  being  irre- 
vocable, I  should  apply  that  attempt  to  the  ultimate  surplus,  after 
paying  all  his  debts,  precisely  in  the  same  manner  as  I  should 
apply  it  to  the  surplus  remaining  after  paying  Cooke's  debts  and  any 
other  debts  which  the  trustees  had  become  bound  to  pay.    In  other 
words,  for  the  mere  purpose  of  determining  the  questions  of  conver- 
sion and  re-conversion,  the  same  reasoning  will  apply  to  so  much  of 
the  property  comprised  in  the  deed,  whether  that  were  the  ultimate 
surplus  after  paying  all  his  debts,  or  any  larger  part  of  the  property. 
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gbiffith         Two  questions  then  present  themselves  for  consideration  :  first, 
Bic/rttb      what  is  the  effect  of  the  deed  as  between  the  real  and  personal 
representatives  of  Edmund  6ri£Sth  ?  and,  secondly,  is  the  effect  of 
the  deed  altered  by  anything  which  has  since  taken  place  ? 

In  considering  the  former  of  these  questions,  I  shall  assume  that 
the  latter  is  to  be  answered  in  the  negative,  and  shall  also  suppose 
Edmund  Griffith  to  have  died  not  later  than  the  year  1820,  that 
being  (as  I  understand)  a  period  down  to  which  the  trustees  under 
the  deed  of  1810  certainly  continued  to  act  in  execution  of  the 
trusts. 

The  question  to  be  answered,  it  must  always  be  remembered,  is 
not,  whether  the  surplus  proceeds  of  the  trust  estates  are  real  or 
personal  estate,  but  to  which  of  the  testator's  representatives  those 
proceeds,  whether  real  or  personal  estate,  belong. 

If  the  question  arose  under  the  will  of  Edmund  Griffith,  and  not 
[  *S]i  ]  under  his  deed,  I  should  perhaps  have  little  ^difficulty  in  answering 
the  question;  I  should  follow  my  own  decision  in  Fitch  v.  Weber  (i), 
which  was  founded  upon  the  authority  of  a  case  before  Lord 
Thurlow  (2).  The  will  speaks  from  the  death  of  the  testator,  and 
whatever  is  deemed  real  estate  at  the  time  of  his  death  prima  facie 
belongs  to  his  heir.  A  contemporaneous  declaration  that  his  real 
estate  shall  be  turned  into  personalty  may  alter  the  character  of  the 
property  which  the  heir-at-law  takes,  but  unless  it  be  given  away 
from  the  heir,  there  is  no  reason  why  he  should  not  take  it,  although 
the  trusts  of  the  will  may  oblige  him  to  take  it  as  personal  estate 
and  not  as  real  estate. 

'  If  the  question  in  this  cause  had  arisen  under  the  will  of  Edmund 
Griffith  the  question  would  be,  whether  the  limitation  of  the  surplus 
to  the  executors  of  Edmund  Griffith  (who  could  not  take  beneficially) 
was  a  gift  of  the  surplus  to  the  next  of  kin,  and  the  decision  between 
the  two  classes  of  representatives  would  be  governed  by  the  answer 
to  that  question. 

But  a  deed  differs  from  a  will  in  this  material  respect.  The  will 
speaks  from  the  death,  the  deed  from  delivery.  If,  then,  the  author 
of  the  deed  impresses  upon  his  real  estate  the  character  of  per- 
sonalty, that,  as  between  his  real  and  personal  representatives, 
makes  it  personal  and  not  real  estate  from  the  delivery  of  the  deed, 
and  consequently  at  the  time  of  his  death.  The  deed  thus  altering 
the  actual  character  of  the  property,  is,  so  to  speak,  equivalent  to 

(1)  77  B.  B.  56  (6  Hare,  145).  (2)  Eobinsati  v.  Taylor,  2  Br.  C.  C. 

589. 
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a  gift  of  the  expectancy  of  the  heir-at-law  to  the  personal  estate  of  Griffith 
the  author  of  the  deed.  The  principle  is  the  same  in  the  case  riokbtts. 
of  a  deed  as  in  the  case  of  a  will ;  but  the  application  is  different, 
by  reason  that  the  deed  converts  the  property  in  the  lifetime  of 
*the  author  of  the  deed,  whereas,  in  the  case  of  a  will,  the  conver-  [  ^312  ] 
sion  does  not  take  place  until  the  death  of  the  testator,  and  there 
is  no  principle  on  which  the  Court,  as  between  the  real  and  personal 
representatives,  (between  whom  there  is  confessedly  no  equity,) 
should  not  be  governed  by  the  simple  effect  of  the  deed  in  deciding 
to  which  of  the  two  claimants  the  surplus  belongs.  It  was  in  this 
view  of  the  case  that  I  observed  during  the  argument,  that  the 
status  in  which  the  property  was  found  could  not,  as  it  appeared 
to  me,  affect  the  question  to  whom  it  belongs.  In  this  view  of  the 
question  I  find  myself  confirmed  by  the  language  of  Sir  W.  Gb^nt, 
in  Thornton  v.  HaicUy  (1).  In  that  case  the  question  was,  whether 
money,  the  subject  of  a  marriage  settlement,  was  absolutely  required 
to  be  laid  out  in  land,  or  conditionally  only.  Sir  W.  Grant  decided, 
that  the  requisition  was  absolute,  and  said,  ''  There  is  no  weight 
in  the  circumstance  that  the  property  is  found  in  the  shape 
of  money  or  land,  for  the  character  is  to  be  found  in  the  deed ;  and 
in  Wheldale  v.  Partridge  the  Lobd  Ghangellob  lays  down,  in  which 
I  perfectly  concur,  that  it  is  a  circumstance  that  goes  no  way, 
except  when  the  fund  gets  into  the  possession  of  a  party  who  would 
have  it  in  either  way  "  (2).  Then,  after  observing  that  the  money 
in  that  case  never  came  into  the  hands  of  any  one  who  could  deter- 
mine whether  it  should  be  money  or  land,  he  adds,  ''  We  must  go 
back  to  the  deed,  upon  which  the  true  construction  is,  that  it  must 
be  considered  land." 

There  can  be  no  doubt  as  to  the  mere  construction  of  the  deed  in 
the  present  case ;  the  deed  gives  the  surplus  to  Edmund  Griffith, 
his  executors,  administrators,  and  assigns.  I  need  not  inquire  how 
the  case  would  *be  if  Edmund  Griffith  had  received  the  money,  [  *313  ] 
and  dealt  with  it  as  his  own  estate.  The  first  question  is,  how  the 
case  would  be  if  the  trustees  had  sold  the  land  in  the  lifetime  of 
[Edmund  Griffith,  and  had  the  money  in  their  hands.  In  that  case 
it  would,  I  apprehend,  clearly  belong  to  the  personal  representative 
of  Edmund  Griffith.  The  words  of  the  deed  require  this,  and  the 
case  of  Van  v.  Bamett  (3),  as  explained  by  the  plaintiff's  counsel, 
supports  the   conclusion ;    some  of    the  observations   *of  Lord      [  *3i4  ] 

(1)  7  B.  B.  359  (10  Ves.  129).       (3)  19  Ves.  102 ;  see  next  page. 

(2)  7  B.  B.  366  (10  Ves.  138). 
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Gbikpith     Thurlow,  in  the  case  of  Robinson  v.   Taylor  (i),  above  referred 
RicKBTTs.     to,  throw  light  upon  this  subject. 

The  question,  however,  remains  as  to  the  surplus  property  sold 
after  the  death  of  Edmund  Griffith,  or  not  required  to  be  sold  to 
pay  his  debts ;  the  answer  to  this  question  must  be  found  in  the 
deed.  I  can  understand  the  argument  which  alters  the  nature  of  the 
property,  according  as  it  is  actually  sold  or  not  sold  ;  but  I  eannot 
understand  the  reasoning  which,  in  the  case  of  a  deed,  would  give 
the  surplus  to  a  different  person,  according  only  to  the  time  when 
the  trustees  may  happen  to  execute  the  trust  for  sale.  In  the 
absence  of  authority,  therefore,  I  should  conclude  that  the  personal 
representative  of  Edmund  Griffith,  and  not  his  heir,  is  the  party 
entitled  to  the  surplus  of  the  property  comprised  in  the  deed 
of  1810. 

With  respect  to  authority,  the  late  case  of  Biggs  v.  Andrews  (2)  is 
a  direct  authority  in  point.  It  is  true,  indeed,  that  the  language 
of  the  deed  in  that  case  does  in  a  popular  sense  express  more  clearly 
than  the  language  in  the  present  case,  the  intention  of  the  author 
of  the  deed,  that  the  surplus  property  should  become  personal 
estate ;  but  the  limitation  of  the  surplus  to  Edmund  Griffith,  his 
executors,  administrators,  and  assigns,  expresses  in  technical 
language  all  that  is  expressed  in  popular  language  in  the  case  of 
Biggs  v.  Andrews;  and  I  am  not  at  liberty  to  suppose  that  Edmund 
Griffith,  using  technical  language,  did  not  understand  its  effect. 

The  case  of  Van  v.  Barnett  appears  to  me  to  be  an  authority  in 
[  •SIB  ]  support  of  the  same  proposition.  In  that  *case,  Van  conveyed  his 
property  to  trustees,  upon  trust  to  sell,  and  pay  his  debts,  and  to 
pay  the  ultimate  surplus  to  Van,  his  executors,  administrators,  and 
assigns.  It  appears,  by  searching  the  Begistrar's  book,  that  Van 
filed  his  bill,  complaining  of  the  conduct  of  his  trustees.  He  did 
not,  however,  seek  to  revoke  the  deed,  but  prayed,  in  effect,  that 
the  trusts  of  it  might  be  executed  by  the  Court.  In  the  suit,  as  I 
understand  it,  real  estate  was  sold  in  the  lifetime  of  Van,  and  the 
proceeds  came  to  be  administered  by  the  Court  according  to  the 
trusts  of  the  deed.  Van  died,  and  the  question  arose  between  his 
real  and  personal  representative,  as  to  the  surplus  proceeds  not 
required  to  pay  Van's  debts.  Lord  Eldon  decided  in  favour  of  the 
personal  representative,  but  gave  no  opinion  as  to  the  real  property, 
if  any,  remaining  unsold.  Whether  there  were  any  such,  does  not, 
I  think,  appear.     That  case  decides,  that  the  trusts  of  the  deed 

(1)  2  Br.  C.  C.  589.  (2)  6  Sim.  424. 
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deprived  the  heir-at-law  of  bis  expectancy,  so  far,  at  least,  as  GRirpiTu 
related  to  real  estate  converted  before  the  death  of  Van.  But  if  it  kick'ktts. 
be  once  admitted  that  that  is  the  effect  of  the  deed  as  to  part  of  the 
property,  1  cannot  follow  the  reasoning  which  would  ascribe  any 
other  effect  to  the  deed  in  its  application  to  otber  parts  of  the 
property.  The  sale  or  non>sale  of  the  trust  property  may  affect 
the  character  in  which  any  surplus  may  go  to  the  party  to  whom 
the  deed  gives  it,  but  cannot  determine,  or  assist  in  determining,  the 
person  to  whom  it  is  given.  Such  an  intention  cannot  be  ascribed 
to  Edmund  6ri£Sth  without  express  words,  or  the  clearest  impli- 
cation, of  which  I  find  none  in  the  present  case.  I  think, 
therefore,  both  upon  principle  and  authority,  the  personal  repre- 
sentative of  Edmund  Griffith,  and  not  his  heir-at-law,  is  the  party 
entitled  to  the  surplus  of  the  property  comprised  in  the  deed  of 
1810. 

Many  dicta  may  be  found  in  apparent  conflict  with  what  I  have 
decided ;  but  the  dicta  will,  I  believe,  be  *reconciled  with  the  [  *^i®  1 
present  decision,  by  adverting  to  this — that  those  dicta  are  applied 
to  wills,  and  not  to  deeds,  or  to  deeds  in  which  there  has  been  no 
disposition  of  the  ultimate  surplus,  or  none  inconsistent  with  the 
claim  of  the  heir. 

I  have  referred  to  the  Treatise  on  Conversion,  by  Leigh 
and  Dalzell,  but  do  not  find  anything  in  it  which  conflicts  with 
the  above  conclusion.  The  distinction  is  that  which  I  have  noticed 
above. 

The  remaining  question  then  is,  ''Is  the  effect  of  the  deed  altered 
by  any  thing  which  has  since  taken  place?''  This  must  be  answered 
by  inquiring  whether  Edmund  Griffith  did  any  thing  in  his  lifetime 
indicating  an  intention  to  alter  the  state  of  the  property,  as  it  was 
fixed  by  the  deed  of  1810.  Two  points  were  relied  upon  in  argument 
by  the  plaintiff's  counsel — First,  the  length  of  time  that  had  elapsed 
since  anything  was  done  by  the  trustee ;  and  secondly,  the  suit  of 
Edmund  Griffith  in  1827.  With  respect  to  the  former  point,  it 
is  not  the  mere  lapse  of  time,  but  the  acts  of  parties  during  that 
time,  that  must  be  looked  at.  The  evidence  shows  that  the  debts 
of  Edmund  Griffith,  provided  for  by  the  deed,  have  not  been 
satisfied.  If,  indeed,  I  am  to  give  full  effect  to  what  the  witnesses 
say,  Cooke's  debt,  which  is  specified  in  the  deed,  and  a  debt  of 
1,800/.  owing  to  Harford,  one  of  the  trustees,  and  the  debts  of  any 
other  creditors  between  whom  and  the  trustees  communications 
may  have  been  made,  are  still  impaid;   and  the  trustees  only 
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ceased  to  act  in  paying  the  debts,  when  they  were  unable  to  realise 
assets  for  the  purpose.  In  the  meantime,  the  property  which  is 
the  subject  of  this  suit  has  been  since  1805  in  the  possession  of 
mortgagees,  *and  Edmund  Griffith  has  neither  enjoyed  it  nor 
asserted  a  title  to  it  adverse  to  the  trustees,  unless  the  suit  of  1827 
be  an  act  of  that  description.  I  may  observe,  however,  that  in 
strictness  it  is  not  necessary  that  I  should  insist  upon  this  evidence, 
for  the  onus  is  on  the  plaintififs  to  prove  the  reconversion,  and  it  is 
sufficient  that  they  have  not  so  done. 

With  respect  to  the  suit  of  1827,  the  trustees  were  not  parties  to 
it.  The  suit  does  not  seek  to  displace  them,  and  the  attempt  of 
Edmund  Griffith  to  redeem  the  property  in  that  suit  is  not  only 
consistent  with  the  deed  of  1810,  but  in  strictness  must  be  intended 
as  the  act  of  Edmund  Griffith  in  furtherance  of  his  covenants  in 
the  deed  of  1810.  The  circumstance  that  that  suit  was  not  prose- 
cuted with  effect  may  well  be  taken  to  explain  why  the  trustees 
have  been  hitherto  unable  completely  to  carry  out  the  trusts  of  the 
deed.  So  long  as  Cooke's  debt  or  any  part  of  it,  or  the  debt  of 
Harford  or  of  any  other  creditor  between  whom  and  the  trustees 
communications  may  have  been  made, — so  long  as  any  of  such  debts 
remain  unpaid,  I  cannot  assume  that  the  trust  deed  has  been 
abandoned  by  the  parties  interested  in  it. 
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DOUGLAS   V.  WlLLES(l). 

(7  Hare,  318—330.) 

By  a  settlement  of  trust  funds  for  the  benefit  of  a  husband  and  wife  for 
their  lives,  with  remainder  to  the  children  of  the  marriage  equally,  it  was 
provided,  that  if  the  husband  should,  during  his  life,  advance  or  pay  any 
monies  for  or  on  account  of  the  advancement  or  preferment  in]  life  of  any 
child  of  the  marriage,  or  in  case  any  lands  or  tenements,  monies,  goods,  or 
chattels,  should  descend  or  come  by  or  from  him  unto  or  for  the  benefit  of 
any  such  child,  then  such  monies,  goods,  and  chattels,  and  the  value  of 
such  lands  or  tenements,  should  be  accounted  as  part  or  in  full  of  the 
portion  provided  by  the  settlement,  unless  the  husbaiid  should  by  writing 
declare  the  contrary : 

Held,  that  the  advances  and  payments  referred  to  in  the  first  part  of  the 
provision  should  be  construed  advances  and  payments  made  inter  iViw, 
perfected  in  the  lifetime  of  the  husband ;  and  that  the  lands,  tenements, 
monies,  goods,  or  chattels,  in  the  second  part  of  the  clause,  should  be  con- 
fined to  matters  not  perfected,  or  not  having  effect  until  after  his  death. 

That  property  which,  during  the  coverture,  accrued  to  the  husband  and 
wife,  in  right  of  the  wife,  and  by  a  settlement,  to  which  the  husband  and 

(1)  Cooper  V.   Cooper  (1873)  L.  R.  8  Ch.  813,  43  L.  J.  Ch.  158,  21   L,.  T. 
(N.  S.)  321. 
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wiio  were  parties,  was  settled  upon  them  for  their  lives,  with  remamder  to      Douglas 
their  children,  as  they  or  the  survivor  of  them  should  appomt,  (hut  which  ^* 

was  not  otherwise  received  or  reduced  into  possession  hy  the  hushand,}  was  "•»• 

not  property  to  he  acoonnted  for,  as  part  of  their  portion,  hy  the  chil- 
dzen  to  whom  the  hushand  and  wife,  or  the  survivor  of  them,  afterwards 
appointed  it. 

That  the  value  of  a  leasehold  house,  assigned  hy  the  hushand  in  his  life- 
time to  one  of  the  children  of  the  marriage,  for  his  more  comfortahle 
maintenance  and  support,  did  not  affect  that  child's  share  of  the  trust 
fund. 

That  an  advance  hy  the  hushand  in  his  lifetime  to  one  of  his  daughters 
of  a  sum  of  money  for  the  purpose  of  apprenticing  her  son— the  daughter's 
share  of  the  trust  fund  having  been  settled  upon  herself  and  her  hushand, 
with  remainder  to  her  children — did  not  affect  her  share  of  the  trust 
fund. 

The  suit  was  broaght  to  execate  the  trusts  of  an  indenture  of 
settlement,  dated  the  20th  of  April,  1790,  made  subsequent  to  the 
marriage  of  Charles  Johnson  and  Mary  his  wife,  in  pursuance  of 
an  agreement  entered  into  before  the  marriage,  whereby  a  sum 
of  10,0001.,  vested  in  trustees,  parties  to  the  deed,  was  settled 
upon  trust  for  Charles  Johnson  for  life,  remainder  upon  trust, 
to  pay  Mary  Johnson  an  annuity  of  '2001.  for  her  life,  and 
subject  to  such  trusts,  for  all  and  every  the  children  and  child 
of  the  marriage,  equally,  to  be  assigned  and  transferred  to  them  :  as 
to  sons,  at  their  ages  of  twenty-one  years,  and  as  to  daughters  at 
that  age  or  marriage.  The  deed  contained  a  clause  of  survivorship 
between  the  children  in  case  of  the  death  of  a  daughter  under 
twenty-one  or  marriage,  or  of  a  son  under  twenty-one.  And  the 
deed  contained  the  following  proviso :  **  Provided  also,  that  if  the 
said  Charles  Johnson  shall,  at  any  time  or  times  during  his  life, 
advance  or  pay  any  sum  or  sums  of  money  for  or  on  account  of  the 
advancement  or  preferment  in  life  of  any  or  either  of  the  child  or 
children  of  the  said  marriage,  *or  in  case  any  lands  or  tenements,  [  ^3i9  ] 
monies,  goods,  or  chattels,  shall  descend  or  come  by  or  from  him 
the  said  Charles  Johnson,  unto  or  for  the  benefit  of  any  or  either 
of  the  said  child  or  children,  then  and  in  such  case,  such  sum  and 
sams  of  money,  goods,  and  chattels,  and  the  value  of  such  lands  or 
tenements,  shall  be  accounted  as  part,  if  less  in  value  than  the 
portion  or  portions  last  hereinbefore  provided  or  intended  for  the 
same  child  or  children ;  but  if  as  much  or  more  in  value,  then  in 
fall  of  the  same  portion,  unless  he  the  said  Charles  Johnson  shall, 
by  writing  under  his  hand,  or  by  his  last  will  and  testament  in 
writing  as  aforesaid,  declare  the  contrary." 

Of  the  trust  fund,  8,0002.  was  paid  or  provided  by  John  Johnson, 
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Douglas  the  father  of  Charles,  and  2,000Z.  by  William  Willes,  the  father  of 
WiLLBg.  Mary ;  and  it  was  provided,  that  if  there  were  no  children  of  the 
marriage,  or  all  the  daughters  should  die  before  twenty-one  or 
marriage,  and  sons  before  twenty-one,  the  trustees  should  stand 
possessed  of  the  8,0002.  as  Charles  Johnson  should  appoint ;  and  if 
no  appointment  by  Charles,  then  for  John  Johnson,  his  executors,  &c., 
and  of  the  2,0002.  as  Mary  should  appoint ;  and  if  no  appointment, 
for  William  Willes. 

Nine  children  of  the  marriage  attained  twenty-one  years  of  age, 
and  became  objects  of  the  power.  Three  of  them,  Charlotte,  Lucy, 
and  Felicia,  were  not  advanced  or  preferred  in  any  manner  by 
Charles  Johnson  in  his  lifetime.  The  other  six  children,  Mary, 
John,  Francis,  Edward,  Harriet,  and  William,  derived  property 
from  or  through  Charles  Johnson,  in  his  lifetime,  in  several 
forms : 

1.  By  a  deed  of  settlement  of  the  31st  of  August,  1815,  to  which 
Charles  Johnson  and  Mary  his  wife  were  parties,  after  reciting  that 
[  *320  ]  the  said  Charles  Johnson  *and  Mary  his  wife  were  entitled  to  one- 
sixth  part  of  the  residuary  estate  of  Archdeacon  Willes,  just  then 
deceased,  and  that  they  had  determined  to  assign  the  same  upon 
trusts,  the  same  was  so  assigned  to  trustees,  upon  trust  for 
Charles  Johnson  for  life,  remainder  to  Mary  his  wife  for 
life,  remainder  to  the  children  of  Charles  and  Mary,  bom 
and  to  be  born,  as  Charles  and  Mary,  and  the  survivor  of 
them,  should,  in  manner  therein  mentioned,  appoint;  and  in 
default  of  such  appointment,  to  their  children,  born  and  to  be 
born,  as  therein  mentioned.  In  exercise  of  this  power,  Charles 
Johnson  and  Mary  his  wife,  by  a  deed  poll  of  the  29th  of  January, 
1821,  appointed  2,000/.  to  Charles,  2,0002.  to  Edward,  and  1,0002. 
to  Harriet,  subject  to  the  life  interest  of  Charles  and  Mary  in  the 
residuary  estate  of  Archdeacon  Willes.  By  another  deed  poll  of 
January,  1826,  Charles  and  Mary  appointed  8322.  Ids.  6d.  of  the 
same  fund  to  William,  subject  to  their  life  interest,  and  by  a  sub- 
sequent deed  poll  Charles  and  Mary  appointed  4382.  18ir.  2e2.  to 
William  the  same  son,  subject  to  their  life  estate. 

The  Master  found  that  the  one-sixth  of  the  residue  of  the  estate 
of  Archdeacon  Willes — the  property  settled  by  the  indenture  of  the 
31st  of  August,  1815 — consisted  of  the  sums  of  5,0002.  and  3,0002. 
respectively,  secured  by  mortgage,  making  together  the  sum  of 
8,0002.,  and  of  the  sum  of  1,2712.  lis.  8d.  Consols,  and  which  said 
respective  sums  were  the  absolute  property  of  the  said  Charles 
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Johnson  by  virtue  of  his  marital  right,  and  consequently  the  portions     Douglas 
thereof  so  appointed  were  his  absolute  property  in  such  right.  wiLLKf*. 

2.  By  an  indenture  of  the  10th  of  December,  1819,  Charles 
Johnson,  in  consideration  of  the  love  and  affection  he  bore  to  his 
son  John,  and  in  order  to  provide  for  his  more  comfortable  main- 
tenance and  support,  assigned  *to  him,  for  the  residue  of  ninety-  L  *32i  ] 
nine  years,  commencing  in  1788,  a  leasehold  house  in  High  Street, 
Mary-le-bone.    Jolin  obtained  the  benefit  of  this  assignment  in  the 

year  1829 ;  and  the  value  of  the  interest  so  assigned  to  him  was 
then  1,587/. 

3.  By  an  indenture  of  the  21st  of  June,  1888,  Charles,  in  con- 
sideration of  his  love  and  affection  for  his  wife  Mary,  and  for  his 
son  Francis,  assigned  to  Francis,  his  executors,  administrators,  and 
assigns,  a  dwelling-house  and  close  of  meadow  land  in  the  county 
of  Somerset,  for  the  residue  of  a  term  of  1,000  years,  upon  trust 
for  his  wife  Mary  for  life,  with  remainder  to  Francis  absolutely. 
The  value  of  this  house  and  acre  of  land  at  the  death  of  Mary 
was  S90L 

And,  4.  The  Master  found  that  the  testator,  Charles  Johnson, 
previous  to  his  decease  agreed  with  his  said  daughter,  the  plaintiff 
Mary  Douglas,  to  advance  her  a  sum  of  5252.,  in  order  to  enable 
her  to  apprentice  one  of  her  children  to  a  surgeon ;  and  he,  pre- 
viously to  his  decease,  advanced  her  the  sum  of  S67L  10«.,  and 
after  bis  decease,  his  executor  advanced  her  the  remaining  sum  of 
157f.  10«.,  making  together  the  entire  sum  of  5251. 

Edward  died  in  the  lifetime  of  his  father.  Under  the  will  of 
Charles  Johnson,  and  the  sole  appointment  of  Mary  his  wife,  who 
survived  him,  Mary,  John,  Francis,  Harriet,  and  William,  who 
had  previously  received  the  benefits  above  stated,  and  Charlotte, 
Lucy,  and  Felicia,  who  had  not  before  received  anything  in  the 
nature  of  advancement  or  preferment,  took  interests.  Charles 
Johnson,  by  his  will,  dated  in  November,  1834,  gave  all  his  real 
estate  to  trustees,  upon  trust  to  sell  and  to  add  the  net  proceeds  to 
his  personal  estate ;  and  he  gave  those  proceeds  and  his  personal 
estate  to  trustees,  upon  trust  for  his  wife,  for  life,  and  after  her 
death  *for  his  eight  children  then  living :  the  shares  of  his  C  *^^^  3 
daughters  to  be  for  their  separate  use,  during  their  then  present 
coverture,  and  in  case  they  should  survive  their  husbands,  to  them 
absolutely ;  but  as  to  the  shares  of  such  of  them  as  should  die  in 
the  lifetime  of  their  husbands,  upon  trust  for  their  children,  as 
therein  mentioned.    The  Master  found  that  a  sum  of  1,756/.  3«.  9d. 
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Douor^As      had  been  divided  in  respect  of  the  residuary  estate  of  Charles 
Willis.       Johnson,  being  2191.  lOir.  5^.  for  each  of  the  eight  shares ;  and 
that  a  sum  of  2911.  ISs.  9d.  was  then  divisible,  yielding  282. 19«.  2d. 
for  each  eighth  share.    By  a  deed  poll  of  the  18th  of  August,  1848, 
Mary  Douglas,  in  exercise  of  the  power  given  to  her  by  the  indenture 
of  the  81st  of  August,  1815,  appointed  a  sum  of  8,0001.,  and  all 
other  unappointed  monies,  subject  to  the  trusts  of  the  said  indenture 
of,  August,  1815,  in  ten  equal  shares ;  as  to  one  of  such  shares  in 
trust  for  her  eldest  son  John,  his  executors,  administrators,  and 
assigns  absolutely,  and  as  to  one  other  of  such  shares,  in  trust  for 
her  second  son  Francis,  his  executors,  administrators,  and  assigns 
absolutely,  in  addition  to  the  sums  then  already  appointed  to  him ; 
as  to  two  other  of  such  shares,  in  trust  for  her  younger  son 
William,  his  executors,  administrators,  and  assigns  absolutely,  in 
addition  to  the  sums  then  already  appointed  to  him;  as  to  one 
other  of  such  shares,  in  trust  for  her  daughter,  the  said  plaintiff 
Mary  Douglas,  her  executors,  administrators,  and  assigns,  for  her 
own  sole  and  separate  use  and  benefit;  as  to  one  other  of  such 
shares,  in  trust  for  her  daughter  Charlotte,  the  wife  of  C.  C.  Eyre, 
her  executors,  administrators,  and  assigns,  for  her  and  their  own 
use  and  benefit ;  and  as  to  one  other  of  such  shares,  in  trust  for 
her  daughter  Harriet,  her  executors,  administrators,  and  assigns, 
to  and  for  her  own  sole  use  and  benefit  and  disposal,  in  addition 
to  the  sum  then  already  appointed  to  her ;  as  to  one  other  of  such 
[  *323  J       shares,  in  trust  for  her  daughter  *Felicia,  her  executors,  adminis- 
trators, and  assigns  absolutely,  and  to  be  paid  into  her  own  hands 
for  her  own  use,  without  being  subject  or  in  any  manner  liable  to 
the  trusts  of  her  marriage  settlement  or  any  other  trust  whatsoever; 
and  as  to  the  remaining  two  of  such  ten  shares,  in  trust  for  her 
youngest  daughter  Lucy,  her  executors,  administrators,  and  assigns, 
for  her  own  sole  and  separate  use  and  benefit,  without  being  liable 
or  subject  to  the  trusts  of  her  marriage  settlement.    The  Master 
found  that  these  ten  shares  consisted  of  8002.  each. 

Charles  Johnson  did  not,  by  any  writing  under  his  hand,  or  by 
his  will,  declare  that  any  such  sum  or  sums  of  money,  goods,  and 
chattels,  or  the  value  of  any  lands  or  tenements,  should  not  be 
accounted  as  part  of  the  portion  or  portions  provided  by  the 
indenture  of  April,  1790. 

It  appeared  also  by  the  report,  that  one  of  the  children  had 
aliened  his  share  of  the  property  comprised  in  the  settlement  of 
April,  1790;  that  the  shares  of  several  others  had  been  settled 
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apon  their  respective  marriages,  for  the  benefit  of  the  respective     Douglas 
settlors  and  their  issue ;  among  others,  the  share  of  the  plaintiff     willrs. 
Mary  was,  by  articles  dated  in  May,  1816,  made  upon  her  marriage 
with  Richard  Douglas,  so  settled,  that  the  same,  in  the  events 
which  had  happened,  belonged  to  the  plaintiff  Mary  Doaglas,  for 
her  separate  use  for  life,  and  after  her  death,  as  to  one  moiety  of 
the  annual  produce  thereof,  to  the  assignees  in  bankruptcy  of  her 
husband  during  his  life,  and  subject  thereto  to  the  children  of  the 
marriage,  (three  of  whom  were  living  and  were  defendants,)  as  the 
plaintiff  Mary,  in  manner  therein  mentioned,  should  appoint ;  and 
in  default  of  appointment,  unto  and  amongst  all  the  children  of 
the  marriage,  *or  such  of  them  as  being  a  son  should  attain      [  *324  ] 
twenty-one,  or,  being  a  daughter,  should  attain  that  age  or  marry, 
share  and  share  alike;  and  if  no  children,  then  as  the  plaintiff 
Mary  should,  in  manner  therein  mentioned,  appoint ;  and  in  default 
of  such  appointment,  then  to  the  plaintiff  Mary  absolutely. 
The  cause  was  heard  on  further  directions. 

The  Solicitor-Oenercd,  Sir  F.  Simpkinson,  Mr.  Temple^  Mr. 
Swanston,  Mr.  Teed,  Mr.  Cooper,  Mr.  K.  Parker,  Mr.  Walker,  Mr. 
Wood,  Mr.  R.  Palmer,  Mr.  Piggott,  Mr.  Stinton,  Mr.  Mesaiter,  Mr. 
Chichester,  Mr.  ToUer,  Mr.  FoUett,  Mr.  Orenside,  Mr.  Oijffard,  Mr. 
S.  James,  and  Mr.  W.  P.  Mun-ay,  appeared  for  the  different  parties. 

The  questions  argued  were  as  to  the  effect  of  the  benefits  which 
the  six  children  had  respectively  received  from  or  by  means  of 
their  father,  upon  their  respective  shares,  under  the  settlement  of 
April,  1790 ;  and  whether,  if  those  benefits,  or  any  of  them,  were 
to  be  treated  as  conferred  by  way  of  advancement  towards  or  in 
satisfaction  of  the  portions  or  portion,  the  result  was  to  increase 
the  settlement  fund  for  the  benefit  of  the  unadvanced  children,  the 
objects  of  that  fund,  or  to  constitute  the  father  the  purchaser  of  the 
portions  of  the  children  so  advanced  or  benefited. 

[The  following  among  other  authorities  were  referred  to  in  the 
argument :  Noel  v.  Lord  Walsingham  (i),  Bray  v.  Bree  (2),  Trimmer 
V.  Bayne  (s).  Kirk  v.  Eddowes  (4),  Folkes  v.  Western  (fi).  Smith  v. 
Lord  Camelford  (6).] 

Thb  Yiob-Chamcellob  :  [  826  j 

For  the  purpose  of  deciding  the  effect  to  be  given  to  the  acts 

(1)  25  B.  B.  164  (2  Sim.  ft  St  99).  (4)  64  B.  B.  390  (3  Hare,  509). 

(2)  37  B.  B.  172  (2  a.  ft  Fin.  463).         (6)  7  B.  B.  271  (9  Yes.  456). 

(3)  6  B.  B.  173  (7  V©8.  508).  (6)  3  B.  B.  36  (2  Ves.  Jr.  698). 
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Douglas     referred  to  in  the  Master's  report,  upon  the  interests  of  the  children 
WiLLBs.      of  Charles  Johnson  and  Mary  his  wife,  under  the  settlement  of 
April,  1790,  it  will  he  convenient,  in  the  first  place,  to  put  a  con- 
struction upon  the  clause  in  the  settlement,  with  reference  to  which 
the  inquiries  were  directed. 

It  would  be  difficult  to  put  any  construction  upon  that  clause 
which  should  not  be  open  to  verbal  criticism,  or  be  attended  with 
some  anomalous  results,  unless  Charles  Johnson  took  the  precaution 
fully  to  explain  the  views  with  which  his  acts  were  done.    But  I 
believe  the  true  construction  of  the  settlement  requires  that  the 
first  member  of  the  clause  should  be  read  as  applicable  to  acts  or 
matters  inter  vivos,  perfected  in  the  lifetime  of  Charles,  and  the 
second  member  of  the  clause  be  confined  to  matters  not  perfected 
or  not  having  effect  until  the  death  of  Charles :  this  ascribes  to  the 
parties  a  probable  intention,  at  the  time  of  making  the  settlement. 
That  Charles  would,  during  his  life,  advance  or  pay  money  for  or 
on  account  of  the  children  of  the  marriage,  for  the  mere  purpose 
[  *326  ]      of  support  and  maintenance,  *and  not  of  advancement  or  prefer- 
ment, was  certain.    It  was  therefore  provided  that  those  advances 
or  payments  only  which  were  made  by  Charles  during  his  life,  for 
or  on  account  of  the  advancement  or  preferment  in  life  of  any  of 
the  children  of  the  marriage,  should  be  accounted  as  part  or  in  full 
of  their  portions,  under  the  settlement  of  April,  1790.    But  with 
respect  to  property  of  any  kind  coming  to  the  children  after  his 
death,  by  devise,  descent,  intestacy,  or  otherwise,  it  was  reasonable 
to  consider  and  treat  such  property  as,  in  whole  or  in  part  of,  the 
provision  intended  by  Charles  for  the  child  to  whom  it  might  be 
given,  that  is,  for  the  same  purpose  as  the  settlement,  leaving  it  to 
him,  if  his  intention  were  otherwise,  to  make  that  apparent  by 
contemporaneous  explanation.    Applying   this  principle  of   con- 
struction to  the  facts  found  by  the  Master,  I  must  hold  that  the 
assignment  of  the  leasehold  to  John  by  the  indenture  of   the 
10th  of  December,  1819,  is  not  to  be  accounted  for  by  him  in  part 
or  in  full  of  his  share  of  the  property  comprised  in  the  settlement 
of  April,  1790.    It  is  not  so  within  the  words  of  the  clause ;  and 
the  only  question  is,  whether  it  can  be  held  a  satisfaction  of  a 
right  under  the  settlement  of  April,  1790,  by  any  general  rale  of 
law  irrespective  of   the  settlement;    for  this    no  argument    or 
authority  was  offered.    It  is  not  a  benefit  or  provision  ejusdtm 
generis.    John  will,  therefore,  take  his  share  of  the  settled  property, 
unaffected  by  the  assignment  of  the  leasehold  premises. 
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The  like  observations  apply  to  the  leasehold  property  assigned     Douglas 
to  Francis  by  the  indenture  of  the  2l8t  of  Jnne,  1888.  ^  *- 

With  respect  to  the  500  guineas  agreed  by  Charles  Johnson  to 
be  advanced  to  the  plaintiff  Mary  Douglas,  in  order  to  enable  her 
to  apprentice  one  of  her  children  *to  a  surgeon,  as  found  by  the  [  *327  ] 
Master,  there  are  strong  grounds  for  contending  that  that  was 
money  advanced  or  paid  to  Mary  Douglas  on  account  of  her  share 
of  the  property  comprised  in  the  settlement  of  April,  1790,  if  not 
(in  terms)  for  her  advancement  and  preferment;  and  if  Mary 
Douglas,  at  the  time  of  that  agreement,  and  the  subsequent  advances 
in  pursuance  of  it,  had  remained  absolute  owner  of  her  share  of 
the  property  comprised  in  the  settlement  of  1790,  it  would,  perhaps, 
have  been  right  to  have  accounted  that  500  guineas  as  part  of  her 
share  of  the  settled  property.  But,  before  the  agreement  in 
pursuance  of  which  the  500  guineas  was  advanced,  Mary  Douglas 
had  parted  with  her  interest  in  her  share  of  the  settled  property ; 
and  I  cannot,  as  against  the  parties  claiming  under  her,  hold  that 
any  payment  made  to  her  is  a  satisfaction  of  their  derivative  claims 
under  her,  to  the  property  comprised  in  the  settlement  of  April, 
1790.  I  give  no  opinion  as  to  her  liabilities  to  the  estate  of  Charles 
in  any  other  proceeding.  All  that  I  am  required,  or  at  liberty  to 
do  in  this  suit  is,  to  determine  to  whom,  and  in  what  proportions, 
the  property  comprised  in  the  settlement  of  1790  now  belongs. 

With  respect  to  the  property  constituting  one-sixth  part  of  the 
residuary  estate  of  Archdeacon  Willes,  and  comprised  in  the  settle- 
ment of  the  8l8t  of  August,  1815,  that  property  does  not  appear  to 
me  to  be  within  the  scope  of  the  clause  in  the  settlement  of  April, 
1790,  so  as  to  affect  the  rights  of  the  parties  under  that  settlement. 
The  finding  of  the  Master  in  respect  of  that  property  I  am  bound  to 
regard  as  a  conclusion  of  law  founded  upon  premises  apparent  in 
his  report,  and  not  the  finding  of  a  dry  matter  of  fact.  The 
property  would  have  been  the  absolute  property  of  Charles,  if  he 
had  called  it  in,  in  which  case  it  would  have  been  part  of  his  general 
estate,  and  subject  to  the  clause  in  the  settlement  *of  April,  1790 ;  r  *328 1 
but  unless  and  until  he  did  so,  it  was  not  part  of  his  estate,  and 
vrould^  have  survived  to  his  wife,  if  he  had  died  without  reducing  it 
into  possession.  In  that  state  of  the  property,  an  arrangement,  to 
vrhich  Charles  was  a  party,  appears  to  have  been  come  to,  in 
pursuance  of  which  the  settlement  of  August,  1815,  was  executed, 
by  which  the  one-sixth  of  Archdeacon  Willes's  estate  was  inter- 
cepted.     The  property  comprised  in  that  settlement,   therefore, 

9—2 
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Douglas  never  constituted  part  of  the  general  estate  of  Charles;  and,  without 
WiLLBs.  &^7  information,  except  that  which  is  furnished  by  the  settlement 
of  August,  1815, 1  think  I  must  deal  with  the  property  comprised  in 
it  as  if  it  had  been  put  into  the  state  in  which  I  find  it  by  the  will 
of  Archdeacon  Willes,  or  any  indifferent  person.  Charles,  who 
might  have  made  it  all  his  own,  waived  that  right ;  and  I  do  not  see 
how  the  circumstance,  that  his  consent  was  necessary  to  the 
arrangement,  would  justify  me  now  in  considering  the  property 
comprised  in  it  as  part  of  his  estate,  or  as  falling  under  the 
description  of  monies,  goods,  or  chattels,  descending  or  coming  by 
or  from  him,  within  the  terms  of  the  settlement  of  April,  1790 ; 
unless  it  would  have  been  so,  if  placed  in  that  position  by  the  will 
of  Archdeacon  Willes,  or  any  other  person. 

If  the  question  were,  whether  independently  of  the  clause  in  the 
settlement  of  April,  1790,  the  appointments  made  in  pursuance  of 
the  powers  given  to  Charles  and  Mary  jointly,  and  to  the  survivor 
of  them,  under  the  settlement  of  August,  1816,  were  to  be  deemed 
satisfactions  of  portions  given  under  the  settlement  of  April,  1790, 
the  proper  answer  would,  in  my  view  of  the  case,  be  in  the  negative, 
upon  the  ground  that  the  provisions  in  the  two  cases  were  not 
derived  from  the  same  estate :  Robei'U  v.  DixaU  (t),  Walpole  v.  Lard 
[  •329  ]      Conway  (2),  and  Sir  W.  Davies*  *case,  5  Yin.  Abr,  292,  pi.  88;  and  I 
cannot  think,  that,  in  the  settlement  executed  upon  the  marriage 
of    the  father  in  April,   1790,    anything    more    was    intended; 
certainly  nothing  more  is  necessarily  expressed  than  to  make  pro- 
vision for  advances  to  come  out  of  his  own  estate.    It  may  be  said, 
perhaps,  that  this  construction  makes  the  clause  say  no  more  than 
the  law  would  have  said  without  it.    But  so  it  is,  as  to  the  first 
member  of  the  clause,  at  all  events.    I  cannot  say  the  point  is  free 
from  doubt ;  but  the  conclusion  I  have  come  to  appears  to  me  to 
be  right.    My  conclusion  is,  that  neither  the  joint  appointments  of 
the  husband  and  wife  in  January,  1821,  nor  the  separate  appoint- 
ment of  Mary  in  August,  1848,  under  the  powers  reserved  by  the 
settlement  of  August,  1815,  have  disturbed  the  rights  of  the  parties 
under  the  settlement  of  April,  1790. 

The  only  remaining  question  relates  to  the  property  given  by  the 
will  of  Charles,  and  here  I  am  placed  in  considerable  difficulty. 
The  Master  has  found  the  will  of  Charles,  but  has  not  answered  the 
inquiry  which  would  have  informed  me  what  amount  of  property 
came  under  his  will  to  his  eight  surviving  children ;  and  I  am  not» 
(1)  2  £q.  Ca.  Ab.  668,  pi.  19.  (2)  Barnard.  Ck.  R.  156, 157. 
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ff^\my\TL  a  condition  to  deal  with  this  part  of  the  case,  unless  I 

^^ft  prepared  io  \io\d  that  the  property  which  came  under  the  will 

jf  Ghu\e&  ia  not  ^witlim  tlie  scope  of  the  settlement  of  April,  1790, 

^^ft&\lmay  aaiely   disregard   the  case  of  Folkes  v.  Western  (i); 

bat  to  neliher  oi  tYiese  conclusions,  in  the  abstract,  am  I  prepared 

to  come.    Tlie  clause  in  tlie  settlement  of  April,  1790,  contemplates 

in  terms  Gbarles  malLing  a   will;  and  I  cannot  narrow  the  word 

''eome*'  in  the  settlement  of  April,  1790,  so  as  to  exclude  from  its 

opei&tion  property   given  by  his  will ;  but,  in  the  application  *of 

the  cAajiae  to  tlie  facts  found  by  the  Master,  it  appears  to  me  that 

((tm^OTis  cuAxuittiTig  of  argument  may  possibly  arise.    With  respect 

to  the  case  oi  Folkes  v.   Western,  I  certainly  doubt  whether,  if  it 

vere  res  Integra^  ihe  case  would  be  decided  at  the  present  day  as  it 

waa  decided  by  Sir  WiiiiiiAH  Grant  in  1804,  when  the  case  of  Pitt 

V.  Jackson  was  not  referred  to  (2) ;  but  it  is  now  forty-five  years 

since  that  case  was  decided,  and  many  titles  may  now  depend  upon 

it ;  and  if  the  present  case  were  exactly  similar  to  Folkes  v.  Western, 

I  should  feel  bound  to  regard  it  as  a  case  which  ought  not  to  be 

disturbed,  unless  by  higher  authority  than  mine.    The  present  case 

ia  obviously  less  favourable  than  was  the  case  of  Folkes  v.  Western 

to  the  conclusion  that  Charles  making  an  advancement  to  any  of 

the  children,  thereby  became  a  purchaser  of  such  child's  share, 

under  the  settlement  of  April,   1790.     I  make  these  remarks, 

however,  only  that  the  parties  interested  may  not  prosecute  needless 

inquiries  before  the  Master  as  to  the  estate  of  Charles. 

The  reference  was  not  required  by  any  of  the  parties,  and  the 
decree  declared  that  the  nine  children  who  survived  Charles,  or 
those  claiming  under  them,  were  entitled  to  one-ninth  each  of  the 
imst  fund  comprised  in  the  settlement  of  April,  1790. 


DIXON  V.  PYNER.  i 

(7  Hare,  331-333 ;  S.  C.  19  L.  J.  CL  402  ;  H  Jur.  217.)  ^*^^t 

Under  a  decree,  directing  the  sale  of  an  estate,  but  not  directing  by  whom      ^}^ 
the  sale  shall  be  conducted,  the  Master  is  not  bound  to  give  the  conduct  of 
tlM  sale  to  the  plaintiff,  but  maj,  in  his  discretion,  if  he  considers  it  more         ^  ^ 
beneficial  to  the  estate,  give  the  conduct  of  the  sale  to  other  parties. 

Oitmnds  on  which  the  conduct  of  a  sale,  under  the  decree  of  the  Court, 
may  properly  be  given  to  parties  other  than  the  plaintiff. 

Thb  decree  directed  the  sale  of  certain  estates  which  had  been 
vested  in  the  defendants,  the   trustees,  by  trust  deeds  made  in 
(1)  I  B.  B.  271  (9  Yes.  466).  (2)  2  Br.  0.  C.  51.    See  3  B.  B.  36. 
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Dixon  1839.  Under  these  deeds  the  plaintiff  was  entitled  to  a  portion  of 
Ptnkb.  ^^^  proceeds  of  the  sale,  and  the  defendant  Dixon  to  another 
portion.  The  decree  for  sale  gave  the  plaintiff,  and  the  defendants 
beneficially  interested,  liberty  to  bid ;  but  such  liberty,  as  to  the 
plaintiff,  was  stated  at  the  Bar  to  have  been  added  to  the  decree  by 
inadvertence,  the  plaintiff  not  requiring,  and  offering  to  waive  it. 

In  carrying  out  the  decree  in  the  Master's  office  the  Master  gave 
the  defendants,  the  trustees,  the  conduct  of  the  sale,  on  the  ground 
that,  in  his  opinion,  they  were  in  a  situation  to  conduct  it  more 
beneficially  than  the  plaintiff,  but  without  having  that  part  of  the 
decree  which  gave  the  plaintiff  liberty  to  bid  brought  to  his  attention. 
The  plaintiff  objected  to  the  course  taken  by  the  Master  as  to  the 
sale,  and  moved  that  the  conduct  of  the  sale  might  be  given  to 
himself. 

Mr.  Lloyd  and  Mr.  Shebbeare,  in  support  of  the  motion,  said, 
that  it  was  the  common  practice,  where  it  was  not  otherwise  directed 
by  the  decree,  that  sales  before  the  Master  should  be  conducted  by 
the  plaintiff  in  the  cause ;  and  that  there  was  no  sufficient  reason 
shown  in  this  case  for  departing  from  the  rule. 

Mr.  Wood  and  Mr.  ElmsUy,  for  the  defendant  Dixon,  and  Mr. 
HetheringtoHy  for  incumbrancers,  opposed  the  application: 

[  832  ]  Independently  of  the  objection  that  the  plaintiff  had  liberty  to 

bid,  the  sale  would  be  more  beneficially  conducted  by  the  trustees, 
whose  solicitor  had  prepared  abstracts  of  the  various  parcels  in  the 
course  of  the  attempts  which  had  already  been  made  to  sell  the 
property,  and  the  expense  would  be  greatly  increased  if  the  sale 
were  now  placed  in  other  hands. 

The  Solicitor-General  and  Mr.  Hialop  Clarke^  for  the  trustees. 

Thb  General  Orders  L.  and  LI.  of  April,  1828,  and  DaWy   v. 
PiiUen  (1)  were  referred  to. 

The  Vice-Chancbllor  : 

It  was  in  this  case  argued,  that  the  Master  had  no  power  to  take 
the  conduct  of  the  sale  from  the  plaintiff,  in  the  absence  of  any 
direction  by  the  Court  on  the  subject,  or,  at  least,  unless  the 
plaintiff  had  been  shown  to  be  more  or  less  in  default,  which,  it  was 
said,  was  not  the  case.  I  should  have  thought  that  the  plaintiff 
(1)  30  R.  R.  123  (3  Sim.  29;  1  Rubs.  &  My.  296). 
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had  waived  his  right  to  conduct  the  sale,  by  obtaining  liberty  to  bid  Dizon 
under  the  decree,  and  that  in  this  case  the  trustees,  and  not  parties  ptn'bb. 
having  liberty  to  bid,  should  have  the  conduct  of  the  sale. 
Although  that  point  was  not  made  before  the  Master,  the  Master  has, 
in  this  case,  given  the  conduct  of  the  sale  to  the  trustees.  The  sale 
of  an  estate  is  distinguishable  from  the  common  case  entitling  a 
plaintiff  to  the  carriage  of  a  decree  which  he  has  himself  obtained. 
The  question  is,  whether,  the  plaintiff  not  being  in  default,  the 
Master  had  a  discretion  to  give  the  conduct  of  the  sale  to  any  other 
party.  Upon  this  point  I  have  communicated  with  several  of  *the  [  *383  ] 
Masters,  who  are  all  clearly  of  opinion  that  they  have  such  a 
discretion.  They  inform  me,  that,  on  being  applied  to  for  the 
purpose,  they  are  in  the  habit  of  giving  the  conduct  of  sales, 
directed  by  the  decrees  of  the  Court,  to  parties  other  than  the 
plaintiff,  when  that  course  is  shown  to  be  beneficial  to  the  parties 
interested  in  the  property.  I  shall  not,  therefore,  alter  what  the 
Master  has  done  in  this  case,  on  the  ground  of  any  want  of 
jurisdiction  to  adopt  the  course  which  has  been  taken. 

I  have  no  doubt  that  the  Master  has  in  this  case  proceeded  upon 
safe  grounds.  The  general  rule  of  the  Court,  where  a  receiver  has 
been  appointed  by  the  Master,  and  there  is  no  questipn  of  property 
to  be  decided,  but  merely  a  question  of  discretion,  is,  not  to  interfere 
or  disturb  the  Master's  appointment,  unless  it  can  be  shown  that 
there  has  been  an  injurious  exercise  of  such  discretion.  A  like  rule 
should  apply  to  a  case  like  the  present.  In  the  present  case  there 
were  sufficient  reasons  for  giving  the  trustees  the  conduct  of  the 
sale.  It  appears  that  ten  years  have  elapsed  since  the  trusts  for 
sale  were  created,  and  in  the  course  of  that  time  several  attempts 
have  been  made  to  sell  the  property.  Abstracts  have  been  prepared 
by  the  solicitors  of  the  trustees,  and  from  the  nature  of  the  property 
a  great  number  of  such  abstracts  has  been  required  to  show  the 
state  of  the  title.  The  trustees  or  their  solicitor,  having  prepared 
these  abstracts,  and  having  the  necessary  knowledge  of  the  state  of 
the  title,  are  in  a  condition,  without  further  expense  and  delay,  to 
lay  it  properly  before  the  Master.  The  expense  and  delay  which 
must  result  from  adopting  a  different  course  would  alone  be  a 
sufficient  reason  for  not  disturbing  the  decision  of  the  Master. 
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BROMLEY  V.   WRIGHT  (1). 

(7  Hare,  334—346.) 

Beal  and  penonal  estate  was  given  to  trustees,  upon  trust  to  pay  the  income 
to  the  testator's  wife  for  her  life,  and  within  or  at  the  expiration  of  ten 
years  from  the  death  of  the  survivor  of  himself  and  his  wife,  to  sell  and 
convert  the  same  into  money,  and  out  of  the  income  to  pay  annuities  to 
several  persons  and  classes  of  persons  for  the  said  term  of  ten  years,  with 
pecuniary  legacies  to  the  same  persons  and  classes,  and  also  to  other  persons, 
at  the  expiration  of  that  time,  and  annuities  to  other  persons  for  the  Uvea 
of  the  annuitants,  and  specific  legacies  to  others.  The  residue  was  then 
given  to  all  and  every  the  several  legatees  before  named,  (with  exceptions,) 
rateably  and  in  proportion  to  the  amount  of  their  respective  legacies.  The 
wife  survived  the  testator :  Held,  that  the  '*  legatees  before  named"  should 
be  construed  to  be  the  legatees  taking  benefits  out  of  the  fund  which  fell  in 
at  the  wife's  death,  and  the  *' legacies"  such  legacies  as  remained  to  be 
satisfied  at  the  expiration  of  the  ten  years. 

That  annuitants  for  life,  not  having  other  legacies,  were  legatees  of  shares 
in  the  residue. 

That  the  specific  legatees,  including  one  taking  a  bequest  of  a  watch, 
chain,  and  seals,  were  entitled  to  share  in  the  residue  according  to  the 
value  of  their  respective  legacies. 

That  annuitants,  who  survived  the  testator  and  died  before  the  expiration 
of  the  ten  years,  when  their  pecuniary  legacies  were  payable,  took  vested 
interests  in  such  annuities  and  legacies. 

That  a  class  described  as  "  the  children  "  of  B.,  but  not  otherwise  named, 
came  within  the  description  of  "  legatees  before  named." 

That  the  widow  of  the  testator  did  not  take  under  the  residuary  gift. 

That  the  annuities  which  ceased  at  the  expiration  of  the  ten  years,  were 
not  legacies  in  respect  of  which  the  annuitants  took  any  share  in  the  residue. 

The  questions  arose  upon  the  will  of  Thomas  Bromley,  dated  the 
10th  of  February,  1826.  The  testator  gave  to  his  wife  Rose  Mary 
600!.,  to  be  paid  to  her  by  his  trustees  within  two  months  after  his 
death.  He  gave  her  his  household  goods,  and  other  effects  par- 
ticularised in  the  will,  which  should  be  in  his  dwelling-house  at 
Southampton  at  the  time  of  his  death  ;  and  also  such  part  of  hia 
household  goods  and  furniture  and  other  effects  in  the  parsonage 
at  Bighton,  as  she  might  wish  to  select  for  her  own  comfort  and 
convenience.  And  he  gave  to  his  trustees  all  his  real  and  personal 
estate,  upon  trust  to  pay  the  income  to  his  wife  for  life ;  and  frota 
and  immediately  after  the  decease  of  his  wife,  upon  trust,  within  the 
space  or  at  the  expiration  of  ten  years  from  the  decease  of  his  wife, 
or  otherwise  from  his  own  decease,  in  the  event  of  his  surviving  his 
wife,  as  the  trustees  in  their  discretion  should  think  best,  to  sell  and 
convert  into  money  all  such  part  of  his  real  and  personal  estate  as 
should  not  then  consist  of  ready  money  and  money  in  the  funds. 


(1)  In  re  Jodrell  (1889)  44  Ch.  D. 
d90;    affirmed,   a.  n.   Seale-Hayne  v. 


Jodrell  [1891]  A.  0.  304,  61  L.  J.  Gh. 
70,  65  L  T.  57. 
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and  invest  the  proceeds  in  Government  or  real  securities  at  interest.     Bromlkt 
And  he  declared  his  will  to  be,  that  the  income  of  the  fand  arising     wbiqht. 
*from  such  conversion,  and  the  rents,  issues,  and  profits  of  his  real      [  *336  ] 
and  personal  estate,  until  the  conversion,  should  be  held  by  his 
trustees  for  the  purpose  of  answering  and  satisfying  the  several 
annuities  and  legacies  thereinafter  bequeathed.    The  legacies  after 
mentioned  in  the  will  were,  amongst  others,  the  following : 

1.  To  Mary  Bromley,  the  widow  of  his  brother  Robert,  an 
annuity  or  yearly  sum  of  lOOf.,  for  the  term  of  ten  years  from  the 
decease  of  the  survivor  of  himself  and  his  wife,  for  the  joint  use  of 
herself  and  her  daughter  Agnes.  And,  in  case  of  the  death  of  either 
of  them  before  the  expiration  of  the  ten  years,  then  to  the  sole  use 
of  the  survivor,  her  executors,  administrators,  and  assigns.  And  at 
the  expiration  of  the  term  of  ten  years  he  gave  to  Mary,  if  then 
living,  the  legacy  or  sum  of  2,0002.,  but,  if  she  should  be  then  dead, 
he  gave  the  legacy  of  2,0002.  to  Agnes,  absolutely. 

2.  To  Louisa  Worthington  Bromley,  her  executors,  administrators, 
or  assigns,  an  annuity  of  50L,  for  the  same  term  of  ten  years ;  and 
at  the  expiration  of  that  term,  he  gave  her  1,0002.,  absolutely. 

8.  To  his  sister  Elizabeth  Bromley  he  gave  an  annuity  or  yearly 
rent-charge  of  502.,  during  the  term  of  her  natural  life. 

4.  To  his  brother  Henry  he  gave  an  annuity  of  502.,  for  the  same 
term  of  ten  years ;  and  at  the  expiration  of  that  term  he  gave  him 
a  legacy  of  1,0002.,  absolutely. 

5.  To  Margaret  and  Mary  Cowley  and  the  survivor  of  them  he  gave 
an  annuity  or  yearly  rent-charge  of  502.,  for  the  same  term  of  ten 
years,  if  they  or  either  of  them  should  so  long  live ;  and  at  the 
expiration  of  the  ten  years,  if  either  of  the  Gowleys  should  be  living, 
the  trustees  were  to  lay  out  5002.  in  the  purchase  of  an  annuity  for 
their  lives  and  the  life  of  the  survivor. 

6.  And  he  directed  his  trustees  for  the  time  being  to  *pay  an      [  *su  ] 
annuity  or  yearly  sum  of  1002.  to  the  person  or  persons  having  the 

care  and  protection  of  the  four  children  of  the  late  Major  Bromley, 
for  the  same  term  of  ten  years ;  and  immediately  after  the  expira- 
tion of  the  ten  years  he  directed  the  trustees  to  pay  to  such  of  the 
four  children  as  should  then  be  living,  the  sum  of  2,0002.  equally 
between  them  on  their  attaining  twenty-one,  with  maintenance  in 
the  meantime. 

7.  To  Stretch  Cowley  Bromley  he  gave  his  gold  watch,  seals,  and 
chain,  with  an  annuity  of  2002.,  for  the  said  term  of  ten  years,  and  a 
legacy  of  8,0002.  at  the  end  of  that  time. 
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Bromley         8.  To  his  old  servant  Mrs.  Kennel  an  annuity  of  101.  for  her 

Wright,      natural  life. 

9.  A  legacy  of  8002.  to  John  Heath,  one  of  his  trustees,  payable 
at  the  expiration  of  the  above-mentioned  term  of  ten  years. 

The  will  then  proceeded  as  follows :  "  And  as  to  all  the  rest, 
residue,  and  remainder  of  the  several  trust-monies  and  premises 
which  shall  remain  in  the  hands  of  my  said  trustees  or  the  sur- 
vivors or  survivor  of  them,  under  the  devises  and  bequests  aforesaid, 
after  duly  satisfying  and  paying  the  several  annuities  and  legacies 
hereinbefore  bequeathed,  I  give,  devise,  and  bequeath  the  same  and 
every  part  thereof  unto  and  between  all  and  every  the  several 
legatees  hereinbefore  named,  (except  Elizabeth  Ashley  Bailey  and 
her  family,  Mrs.  Sly  and  her  daughters,  and  Mrs.  Kennel,)  and  that 
the  same  shall  be  divided  and  paid  by  my  said  trustees  or  the 
survivor  of  them  to  the  several  legatees,  rateably  and  in  proportion 
to  the  amount  of  the  respective  legacies  bequeathed  to  them  in  and 
by  this  my  will," 

Henry  Bromley  died  in  the  testator's  lifetime. 
[  •337  ]  The  testator  died  leaving  his  widow  surviving.     The  *widow 

afterwards  died ;  Mary  and  Agnes  outlived  the  testator,  and  both 
died  before  the  expiration  of  the  ten  years.  At  the  expiration  of 
the  ten  years  two  only  out  of  the  four  children  of  Major  Bromley 
were  living. 

On  further  directions  the  Solicitor-General,  Mr.  Teed,  Mr.  Temple, 
Mr.  Wood,  Mr.  Blunt,  Mr.  Anderson,  Mr.  T.  Parker,  Mr.  Follett, 
Mr.  Leach,  Mr.  Dickinson,  and  Mr.  Giffard,  appeared  for  the 
different  parties. 

The  authorities  cited  [so  far  as  they  are  material  to  the  decision  , 
are  referred  to  in  the  following  judgment] : 

The  Vice-Chancellor  : 

The  points  which  it  is  necessary  to  consider  in  this  case  are  : 
1.  Of  what  does  the  residue  consist?  that  is,  does  it  include  the 
real  as  well  as  the  personal  estate,  and  have  the  legacies  of  Mary 
and  Agnes  fallen  into  it  or  not  ?  2.  Who  are  the  residuary  legatees 
[  •338  ]  under  the  will  ?  3.  By  *reference  to  which  of  the  legacies  given  by 
the  will,  are  the  proportions  in  which  the  residue  is  to  be  divided 
amongst  the  residuary  legatees  to  be  ascertained,  there  bein^^ 
annuities  and  pecuniary  and  specific  legacies  ?    4.  Is  any  part  of 
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the  residuary  estate  undisposed  of,  in  the  events  which  have  Rrouley 
happened  ?  and,  5.  To  whom  does  the  residue  undisposed  of  (if  any)  wbioht. 
belong  ? 

It  would  be  difficult,  if  not  impossible,  to  put  a  construction  upon 
the  entire  will,  for  which  a  compete  justification  could  be  found  in 
the  very  words  of  the  testator.  The  case  is  one  in  which  the  con- 
struction of  the  will  must  be  aided  by  reason  and  probability. 
Words  admitting  (possibly)  of  two  constructions,  must  be  read  in 
that  sense  which  is  reasonable  and  probable,  rather  than  in  that 
which  is  unreasonable  and  improbable.  But  I  believe  the  key  to 
the  interprets^on  of  the  will  is  to  be  found  in  this  hypothesis : 
That  the  testator,  in  directing  his  residuary  estate  to  be  divided 
amongst  the  **  legatees  before  named,*'  refers  to  those  legatees  only 
to  whom  benefits  are  given  out  of  the  fund  which  fell  in  at  his  wife's 
death ;  and  that,  by  the  word  *'  legacies  "  he  means  such  benefits 
under  his  will  as  existed  and  remained  to  be  satisfied  at  or  after  the 
expiration  of  the  ten  years.  This  construction,  if  not  imperatively 
called  for  by  the  words  of  the  will  (which  perhaps  it  is),  is  strictly 
consistent  with  them.  It  ascribes  to  the  testator  a  reasonable  and 
probable  intention ;  it  avoids  the  improbabilities  which  a  different 
construction  must  ascribe  to  him ;  and  it  is,  in  my  opinion,  the 
sound  construction  of  the  language  he  has  used.  This  construction 
will  give  to  the  legatees,  to-whom  he  gives  legacies  or  sums  of  money 
at  the  end  of  the  ten  years,  shares  of  the  residue  in  proportion  to 
the  amount  of  their  respective  legacies,  (properly  so  called,) 
excluding  their  annuities,  which  determined  at  the  end  of  ten 
'''years,  when  those  legacies  became  payable.  It  will  entitle  Eliza-  [  *'639  ] 
beth  Bromley  to  a  share  of  the  residue,  in  proportion  to  the  value  of 
her  life  annuity  at  the  expiration  of  the  ten  years ;  and  it  will  exclude 
the  widow  of  the  testator  from  all  share  in  the  residue.  The  other 
points  in  the  case  will  have  to  be  decided  upon  different  con- 
siderations. 

Upon  the  first  point  I  am  clearly  of  opinion,  that  the  proceeds  of 
the  real  estate  pass  by  the  residuary  devise.  With  respect  to  the 
legacies  of  Mary  and  Agnes  Bromley,  who  survived  the  testator, 
and  died  before  the  expiration  of  the  ten  years,  I  think  (though  not 
without  hesitation)  that  their  legacies  were  vested,  and  not  con- 
tingent upon  their  outliving  the  term  of  ten  years.  The  annuity  is 
absolute  for  ten  years,  whether  they  live  for  that  time  or  not, 
and  the  gift  of  the  legacy  takes  effect  when  that  annuity  ceases. 
The  words  of  contingency  are  obviously  introduced  with  a  view  to 
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Bbomlkt  provide  for  a  case  between  Mary  and  Agnes,  and  not  between  them 
Wright,  ad^  the  estate.  The  postponement  of  the  legacy  is  for  the  con- 
venience or  supposed  convenience  of  the  estate,  and  is  not  personal 
to  the  legatees,  and  the  gift  of  the  shares  of  Mary  and  Agnes  of  the 
residue  is  vested.  Batgford  v.  KehbeU  (i)  is  plainly  distinguishable; 
there  the  gift  of  the  dividends  was  determinable  if  the  legatee  died 
under  thirty -two:  here  the  annuity  continues  until  the  legacy  is 
payable ;  and  it  is  a  circumstance  not  undeserving  of  attention, 
that  the  annuity  is  the  exact  amount  of  the  interest  of  the  legacy 
at  51.  per  cent.  I  think  that  their  legacies  are  given  by  way 
of  substitution  for  the  annuity,  and  have  not  fallen  into  the 
residue. 

There  is  no  question  that  the  residue  will  be  increased    by 
the  lapse  of  Henry's  legacy,  as  he  died  in  the  lifetime  of  the 
testator. 
[  340  ]  Secondly,  one  set  of  legatees  sought  to  be  excluded  are    the 

children  of  Major  Bromley.  The  argument  was,  that  the  residue 
was  given  to  the  legatees  ''  named  "  in  the  will,  and  it  was  said 
that  the  children  of  Major  Bromley  were  described  and  not  named. 
To  that  argument  I  cannot  accede.  The  legatees  named  means 
the  persons  to  whom  the  legacies  are  given.  I  cannot  adopt  a  dis- 
tinction so  refined  as  that. 

The   next  case  is  that  of  the   annuitant    for  life,  Elizabeth 
Bromley.    That  the  testator  intended  her  to  share  in  the  residae 
is  in   the  highest  degree  improbable.    Throughout  his  will  he 
speaks    both  of  legacies   and  annuities.    The   legacies   he   calls 
''legacies  or  sums  of  money;  '*  the  annuities  he  calls  ''annuities 
or  yearly  sums.*'    In  the  case  of  the  Gowleys,  he  substitutes  a 
legacy  of  6001.  for  their  annuities.    In  the  case  of  Elizabeth,  he 
makes  no  substitution,  but  leaves  her  in  possession  of  an  annuity 
for  life.    And  he  uses  the  word  "  amount,*'  by  which  to  measure 
the  proportion  of  the  residue  which  his  residuary  legatees  are  to 
take,  a  term  not  applicable  to  an  annuity.    But  against  this  I  must 
set  the  established  proposition,  that,  in  a  case  of  this  description, 
annuities  are  legacies  unless  the  context  of  the  will  shows  that  such 
was  not  the  intention  of  the  testator :  Nannock  v.  Horton  (2),  and 
Sibley  v.  Perry  (s).    But  the  exception  in  the  residuary  clause  of 
Mrs.  Eennel  from  the  legatees  enforces  by  the  very  words  of  the 
testator  the  sufficiency  of  the  word  "  legacy*'  to  include  the  annuity. 

(1)  4  E.  B.  16  (3  Ves.  363).  (3)  6  E.  R.  183  (7  Ves.  322). 

(2)  7  Ves.  391. 
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Bj  excepting  an  annuity  for  life  from  the  legatees,  to  whom  he     Bromlbt 
giyes  the  residue,  he  declared  that  an  annuity  for  life  is  in  his     wbight. 
Tocabolary  a  legatee  of  a  share  of  the  residue ;  and  I  cannot  think 
that  the  word  ''amount/'  though  in  strictness  ^inapplicable  to       [  *^^i  J 
annuities,  is  of  such  unbending  force  as  to  justify  me  in  excluding 
from  a  share  of  the  residue  an  annuitant  who  would  otherwise  be 
entitled  to  share  in  it :  Nannock  v.  Horton  (i).    This  annuity,  it 
will  be  observed,  is  a  life  annuity,  and  existed  at  and  after  the 
expiration  of  the  term  of  ten  years,  and  had  to  be  satisfied  out  of 
the  estate  from  the  expiration  of  the  term  to  the  death  of  Elizabeth. 
The  specific  legacy  which  is  given  to  Stretch  Cowley  Bromley 
in  the  residuary  clause  must  be  governed    by  the  same  con- 
sideration. 

The  next  question  is,  whether  the  wife  is  to  share  in  the  residue. 
That  such  was  the  intention  of  the  testator  cannot  be  imagined. 
His  estate  is  not  to  be  converted  for  the  purpose  of  division  as 
residue,  until,  possibly,  ten  years  after  his  wife's  death.    In  making 
the  disposition  of  the  residue  he  contemplates  the  event  of  her 
dying  before  himself,  but  makes  no  disposition  of  any  share  of 
rwdoe  supposed  to  he  given  to  her.    In  the  event  of  her  surviving 
him,  he  gives  her  a  life  interest  in  the  whole  of  the  property,  which 
%\  her  death  constitutes  or  (more  correctly)  includes  that  which  is 
directed  to  be  divided  as  residue.    These  observations  I  admit  are 
not  absolutely  conclusive.    If  the  widow  survived  the  testator,  she 
was  no  doubt  capable  of  taking  an  interest  in  the  residue,  though 
not  payable  until  ten  years  after  she  was  dead,  and  the  circumstance 
that  she  took  a  life  interest  in  the  residue  is  not  absolutely  sufficient 
to  exclude  her  from  taking  a  share  of  the  fund  in  which  she  is 
tenant  tor  life.     But  the  improbability  that  such  can  have  been  the 
intentiOD,'aDd  the  circumstance  that  her  legacy  of  500Z.  was  plainly 
given  as  income  *to  meet  the  exigencies  of  the  first  months  of      [  *^^^  ] 
vidowbood,  raises  a  question  whether,  according  to  a  sound  con- 
stnictioci  of  the  will,  the  legacies  referred  to  in  the  residuary  clause 
as  measures  of  shares  of  residue,  are  not  those  legacies  only  which 
the  testator  gives  after  his  wife's  death.    I  put  this  as  a  question 
of  coQstniction — Can  a  testator  who  uses  such  language,  in  such 
cireonutanees,  be  understood  to  include  his  wife  (the  tenant  for 
life)  as  a  residuary  legatee?    I  think  not.    But  I  think  further, 
that  the  legatees  named  in  the  residuary  clause  are  plainly  exclusive 

(1)  7  Yes.  391,  where  a  spedal  oontezt  <*0hut  out  all  coDJectare" :  jptr  Lotd 
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Bbomlbt  of  the  wife.  "  The  legatees  hereinbefore  named  "  are  the  same  as 
Wri^oht.  those  to  whom,  in  the  preceding  line,  he  refers  as  persons  to  whom 
''  the  several"  annuities  and  legacies  thereinbefore  bequeathed  were 
given.  But  these  are  the  same  whose  annuities  and  legacies  were 
to  be  paid  out  of  a  particular  fund ;  and  that  particular  fund  was 
the  fund  with  which  the  testator  deals  after  his  wife's  death,  and 
that  fund  was  exclusive  of  his  wife's  legacy. 

The  case  of  Louisa  Worthington  Bromley  raises  the  third  question. 
She  is  one  of  a  comparatively  numerous  class,  to  whom  the  annuities 
are  given  for  the  term  of  ten  years,  and,  at  the  expiration  of  that 
time,  a  gross  sum  of  money,  i.e.,  a  legacy,  properly  so  called,  is 
substituted  for  it.    The  legacy  follows  the  annuity.    They  have  no 
concurrent  existence.    And  it  is  observable,  that,  in  the  greater 
number  of  cases,  (not  in  all)  the  annuity  is  the  exact  amount  of 
the  interest  at  51.  per  cent,  of  the  sum  which  is  substituted  at  the 
expiration  of  the  ten  years.    The  postponement  of  the  division  of 
the  residue  for  a  term  of  ten  years  is  for  the  convenience  or  supposed 
convenience  of  the  estate,  and  when  the  division  takes  place  the 
annuity  ceases.    Can  it,  in  such  case,  be  understood,  without  the 
most  direct  words,  that  a  testator  who,  for  the  convenience  of  his 
*S43  ]      ^estate,  postpones  the  division  of  his  residuary  estate,  and  gives  an 
annuity  during  the  postponement,  and,  the  period  of  division  arrived, 
substitutes  a  legacy  for  the  annuity,  refers  to  anything  but  the 
substituted  legacy,  where  he  uses  the  words  of  this  will  ?    Can  it 
be  that  his  words  refer  to  an  interest  past  and  determined,  -where 
he  actually  provides  a  substitute  for  it,  to  which  the  words  of  the 
will  naturally  apply  ?    Apply  this  question  to  the  case  of  the  widow, 
and  suppose  her  legacy  of  500Z.  to  entitle  her  to  a  share  of  the 
residue, — can  it  be  supposed  that  the  testator  intended  that,   in 
computing  her  share  of  the  residue,  the  value  of  her  life  interest  in  the 
residuary  estate  (which,  by  the  supposition,  had  determined  for  ten 
years)  should  be  taken  into  account  ?    Yet  to  this  length  the  argu- 
ment  must  go.    I  confess,  I  have  so  much  difficulty  in  believing 
that  the  testator  who  does,  in  a  sense,  continue  the  annuities  by 
giving  the  value  of  them  in  a  substitution  of  a  gross  sum,  could 
have  contemplated  a  retrospective  valuation  of  the  expired  annuities 
as  the  measure  of  the  interest  of  his  legatees  in  his  residuary  estate, 
— and  the  opposite  construction  ascribes  to  him  so  natural   and 
probable  an  intention, — that  I  cannot  hesitate  to  say  that  aucli,  in 
my  judgment,  is  the  sound  construction  of  the  word  "  legacy  "   in 
the  residuary  clause.    If  it  were  not  for  Elizabeth  Bromley's  legacy. 
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this  point  in  the  case  conld  scarcely  admit  of  an  argument.     The     Bbomley 
difference,  however,  between  her  case  and  that  of  Louisa  Worthing-      wright. 
ton  Bromley  is  this, — that  in  Elizabeth's  case  (the  Court  being 
forced  to  treat  the  annuity  as  a  legacy)  there  is  nothing  but  the 
annuity  to  refer  to  by  which  the  words  of  the  will  can  be  satisfied, 
and  her  legacy  has  continued  after  the  ten  years.    In  the  case  of 
Louisa  Worthington  Bromley  a  legacy  properly  so  called  has  been 
substituted  for  it,  and  the  annuity  has  ceased.    I  think,  by  excluding 
the  annuity,  I  am  construing  the  *words  of  the  will  in  their  natural       [  *H^  ] 
and  proper  sense,  although,  possibly,  they  may  admit  of  a  different 
construction. 

The  fourth  question  applies  only  to  Henry  Bromley's  legacy. 
Henry  was  a  legatee  of  residue  in  proportion  to  the  amount  of  his 
legacy,  which  lapsed  by  his  death  in  the  lifetime  of  the  testator. 
The  question  is,  in  what  way  is  his  contemplated  share  in  the 
residue  to  be  dealt  with  ?  The  argument  on  one  side  was,  that  his 
share  of  the  residue  is  undisposed  of,  according  to  the  common 
rule  in  the  case  of  a  tenancy  in  common  of  residue.  The  argument 
on  the  other  side  was,  that  the  legatees  to  whom  the  residue  was 
given  were  those  who  survived  the  testator.  No  case  was  cited. 
I  think  the  former  is  the  sounder  argument,  and  that  the  share  is 
undisposed  of.  The  will  speaks  from  the  death  of  the  testator ; 
and  if  the  testator  chooses  to  give  the  share  of  his  residue  to  a  dead 
man,  that  share  is  undisposed  of.  If  the  gift  had  been  to  A.,  B., 
and  G.  equally,  and  A.  had  died  in  the  lifetime  of  the  testator, 
there  would  be  no  question.  Why  should  the  decision  in  this 
respect  be  altered,  because,  in  order  to  favour  one  party  more  than 
another,  he  gives  them  legacies  of  different  amounts,  and  directs 
the  residue  to  be  divided  amongst  them  in  proportion  to  those 
legacies  ? 

Upon  the  fifth  point  I  must  adhere  to  what  I  said  in  Fitch  v. 
Weber  (i).  It  is  no  new  opinion  which  I  then  expressed,  and  the 
parties  appear  to  have  been  satisfied  with  the  decision. 

(1)  77  R.  B.  56  (6  Hare,  145). 
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KIEWAN  V.  DANIEL. 

(7  Hare,  347—351.) 

The  Court  may  proceed  with  a  cause  so  far  as  a  final  order  can  be  made, 
notwithstanding  the  absence  of  an  interested  party  who  is  out  of  the  j  uris- 
diction;  but  where  the  suit  was  brought  to  enforce  a  charge  upon  the 
produce  of  the  estate  of  an  absent  party,  in  the  hands  of  his  agents  and 
consignees,  in  performance  of  an  agreement  to  which  the  consignees  were 
parties,  the  Court  refused  to  direct  an  account  to  be  taken  of  the  aniount 
of  the  produce  received  by  the  consignees ;  for,  as  the  abeent  party  w^ould 
neither  be  bound  by  the  account  of  what  was  due  to  the  plaintiff  in  respect 
of  the  charge  on  the  estate,  nor  be  compelled  by  the  decree  for  payment  of 
what  was  so  found  due,  to  allow  in  the  accounts  of  his  consignees  the  pay- 
ments to  be  made  by  them  in  pursuaqce  of  the  decree,  the  accounts  of  tiie 
receipts  of  the  produce  of  the  estate  by  the  consignees  could  not  be  taken 
for  any  final  purpose. 

It  is  not  an  objection  to  a  decree  for  one  purpose,  that  it  may  involye 
the  necessity  of  taking  an  account,  which  account  it  may  possibly  be 
necessary  to  take  in  another  suit  for  another  purpose. 

This  case  is  reported  on  the  demurrer  of  Messrs.  Daniel  &  Co.  (i). 
The  bill  was  afterwards  amended,  by  making  Messrs.  N.  and  H.  Majo 
defendants,  and  by  adding  the  alternative  prayer,  that,  in  case  the 
Court  should  be  of  opinion  that  the  said  defendants  Daniel  &  Ck>. 
were  not  liable  in  all  events  to  the  payment  of  the  said  annuity 
during  such  time  as  they  had  been  or  should  be  in  the  receipt  of 
the  said  consignments,  but  only  to  the  extent  of  any  surplus  of  the 
produce  of  the  said  consignments  remaining  after  payment  of 
the  expense  of  the  proper  cultivation  and  maintenance  of  the 
said  estates,  or  other  payments,  then  that  the  amount  of  such 
surplus  might  be  ascertained  under  the  direction  of  the  Court,  and 
that  all  proper  accounts  might  be  taken  for  that  purpose ;  and  that, 
in  taking  such  accounts,  the  said  defendants  Daniel  &  Co.  might 
be  disallowed  all  sums  claimed  by  them  to  be  allowed  in  priority 
to  the  said  annuity  which  should  not  appear  to  have  been  paid  for 
or  towards  the  proper  cultivation  and  maintenance  of  the  estates. 

The  Solicit(yi''General  and  Mr.  Hetherington,  for  the  plaintiff. 

Mr.  Rolt  and  Mr.  Dickinson^  for  the  defendants  Daniel  &  Ck>. 

Mr.  StinUm,  for  the  defendants  N.  and  H.  Mayo. 

The  Vicb-Chancbllor  : 

In  this  case  the  bill  is  filed  by  Mr.  Matthew  Kirwan  to  recover 
the  arrears  of  an  annuity  which  are  charged  upon  an  estate  in 
(1)  71  R.  B.  202  (5  Hare,  498). 
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Montserrat,  of  which  estate  the  Daniels  are  consignees.  The  owner  Kibwan 
of  the  estate  is  John  Francis  Kirwan,  and  the  plaintiff's  claim  to  danibl. 
have  his  annuity  paid  by  the  Daniels  arises  out  of  an  agreement 
made  between  John  Francis  Eirwan  and  the  Daniels,  under  which 
the  Daniels  were  to  be  consignees  of  the  whole  produce  of  the 
estate,  and  were  to  accept  bills,  and  send  out  supplies,  and,  amongst 
other  things,  also  to  pay  the  plaintiff's  annuity.  I  was  of  opinion, 
and  still  am,  that  the  plaintiff,  by  the  communications  between  the 
different  parties,  had  acquired  a  right  to  enforce  in  his  own  favour 
that  provision  which  originally  could  only  be  enforced  by  John 
Francis  Kirwan.  However,  one  objection  taken  to  the  relief 
prayed  was,  that  John  Francis  Eirwan,  to  whom  the  plantation 
belongs,  was  stated  and  proved  to  be  out  of  the  jurisdiction,  and 
consequently  that  the  Court  could  not  make  a  decree  in  the  plain* 
tiff's  favour  in  the  present  state  of  the  record.  I  would  not  trust 
myself  to  decide  that  question  until  I  had  actually  written  my 
judgment  upon  the  merits  of  the  case.  If,  when  I  have  stated 
what  I  have  to  say  upon  the  question  of  parties,  counsel  desire  to 
know  my  view  of  the  case  upon  its  merits,  which,  as  I  have  had 
occasion  twice  to  consider  the  case,  I  am  not  very  likely  to  change, 
I  will  read  it.  But  I  am  sorry  to  say  I  have  come  to  the  conclusion, 
that,  in  point  of  form,  I  cannot  resist  the  objection  for  want  of 
parties,  which  arises  from  John  Francis  Eirwan  being  out  of  the 
jurisdiction. 

With  respect  to  the  objection  for  want  of  parties,  Lord  Rbdesdalb 
says,  that  "  the  Court  will  proceed  without  *him  "  (that  is,  without  [  •34s>  J 
an  absent  party)  "  against  the  other  parties  as  far  as  circumstances 
will  permit "  (i) ;  and  adds,  "  If  a  person  so  out  of  the  power  of  the 
Court,  is  required  to  be  an  active  party  in  the  execution  of  its 
decree,  as  where  a  conveyance  by  him  is  necessary,  or  if  the  decree 
ought  to  be  pursued  against  him,  as  the  foreclosure  of  a  mortgage 
against  the  original  mortgagor  or  his  representative  or  assign,  the 
proceedings  will  unavoidably  be,  to  this  extent,  defective."  In 
Brown  v.  Blount  {2)  a  judgment  creditor  of  Sir  Charles  Blount 
sought  to  enforce  his  rights  against  the  property  of  Sir  Charles 
Blount  in  the  hands  of  trustees.  Sir  Charles  Blount  was  out  of  the 
j  urisdiction  of  the  Court.  Sir  John  Leach  said,  that,  Sir  Charles 
Slount  being  the  person  whose  interests  were  sought  to  be  affected 
by  the  decree,  the  suit  could  not  proceed  in  his  absence.    The  rule 

(1)  liord    Eedesdale,    Tr.  PI.   164,  (2)  2  Buss.  &  My.  83. 

4  th  ed. 
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KiRWAN      of  the  Court  then  appears  to  stand  thus :   The  Court  in  general 
Daniel.      requires  that  all  persons  interested  should  be  parties  to  the  suit. 
But  where  a  sufficient  reason  is  alleged  and  proved  for  proceeding 
in  the  absence  of  an  interested  party,  the  Court  will  proceed  in  his 
absence  as  far  as  it  can  make  a  final  order,  attending  to  this,  that 
he  will  not  be  bound  by  proceedings  had  in  his  absence.    If  the 
legal  estate  be  in  the  absent  party,  and  a  conveyance  of  the  legal 
estate  is  necessary,  a  decree  in  his  absence  cannot  be  made.     If  a 
foreclosure  be  the  object  of  the  suit,  the  suit  cannot  proceed  to  a 
decree  in  the  absence  of  the  mortgagor,  for  such  a  decree,  in  bis 
absence,  would  be  merely  nugatory.     In  Brown  v.   Blount    Sir 
John  Leach  thought,  that,  as  the  object  of  the  suit  was  to  affect 
the  interest  of  Sir  Charles  Blount,  the  suit  could  not  proceed  in  his 
absence.    If,  in  this  case,  the  only  objection  were  founded  upon  the 
consignees'  accounts,  and  there  were  any  purpose  for  which  those 
t  *'^^  ]      accounts  ^could  finally  be  taken  in  this  suit  in  the  present  state  of 
the  record,  I  should  not  hesitate  to  proceed  in  the  absence  of  John 
Francis  Kirwan.    The  objection  (as  expressed  in  terms)  was,  that 
an  account  of  the  consignments  taken  in  his  absence  will  not  bind 
him,  and  that  an  account  of  the  same  consignments  may  have  to 
be  taken  a  second  time  against  the  Daniels  at  his  suit.      The 
objection,  as  expressed,  alone,  would  not,  I  think,  be  a  sufficient 
reason  why  the  account  should  not  be  taken  in  his  absence,  if  I 
could  decree  payment  in  his  absence.     The  single  object  of  this 
suit  is  to  enforce  payment  of  the  arrears  of  the  plaintiff's  annuity. 
Another  suit  for  a  different  purpose,  that  of  taking  a  general 
account  of  the  consignments,  may  perhaps  be  necessary,  and  may 
involve  a  repetition  of  the  accounts  taken  in  this  suit.    But  I 
cannot  consider  that  it  is  an  objection  to  a  suit  for  one  purpose, 
that  it  may  require  an  account  to  be  taken  which  may  also  be 
necessary  in  another  suit  for  another  purpose. 

But  my  difficulty  is  this :  whatever  claim  for  the  arrears  of  the 
annuity  the  plaintiff  may  establish  in  this  suit,  the  Daniels  must 
{ex  debito  juititue)  be  allowed  the  same  in  the  consignees'  accounts 
against  John  Francis  Kirwan ;  but  if  John  Francis  Kirwan  is  not 
a  party,  he  will  not  be  bound  by  the  account  taken  of  the  arrears 
of  the  annuity  and  may  possibly  resist  the  payment  of  the  annuity 
in  his  account  with  the  Daniels.  To  that  extent,  therefore,  the 
proceedings  in  the  absence  of  John  Francis  Kirwan  would  not  be  to 
any  extent  final.  If  I  cannot  go  on  to  direct  the  payment  of  the 
annuity,  if  I  cannot  take  the  account  of  the  arrears  due  in  the 
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absence  of  John  Francis  Eirwan  so  as  to  bind  him,  the  accounts      Kirwak 
would  be  taken  for  no  useful  purpose.  Damibl. 

The  cause  must  stand  over,  with  liberty  to  make  John  Francis 
Eirwan  a  party. 


PELLY  V.  WATHEN. 


1849. 
March  8,  9, 
(7  Hare,  351-376;  S.  C.  18  L.  J.  Cb.  281;   4  Jur.  9;   affd.   1  D.  M.  &  G.         1^  3«- 
16 ;  21  L.  J.  Ch.  105 ;  16  Jur.  47.)  '  W^aii, 

V..C. 


[Affibmed  on  appeal  as  reported  in  1  D.  M.  &  G.  16.] 


[361] 


SAYEE  V.   SAYEE.  va^kI'io 

reb,  8,9,  10. 
INNE8    V.    SAYEE.  Marchi,2\. 

1849 
(7  Hare,  377—390 ;  aff.  3  Mac.  &  G.  606.)  March  22  24. 

[Affibmed  on  appeal  as  reported  in  8  Mac.  i  G.  606,  under  the      -^i^^s. 

title  of  Innes  v.  Sayei\'\  [  377  ] 


PEICE  V.  BEREINGTON. 

(7  Hare,  394—410;  on  app.  3  Mac.  &  G.  486  ;  15  Jur.  999.) 
[Bevebsed  on  appeal  as  reported  in  8  Mac.  &  G.  486.] 


1849. 

Feb,  23,  24. 

March  7, 

May  5. 

WiGRAM, 

v.-a 

[894] 


LUCAS  V.  JAMES. 

(7  Hare,  410—426  ;  S,  0.  18  L.  J.  Ch.  329;  13  Jur.  912.) 

On  a  treaty  for  an  under-lease,  a  memorandum  of  the  terms  of  the 
intended  agreement  was  prepared,  stipulating  that  the  lease  should  contain 
all  usual  covenants,  and  also  the  covenants  in  the  leases  of  the  ground 
landlord,  and  the  proposed  lessee  signed  the  memorandum,  accompanying 
his  signature  by  the  qualification  that  he  agreed  thereto,  subject  to  there 
being  nothing  unusual  in  the  leases  of  the  ground  landlord.  A  draft  of 
the  proposed  lease  was  afterwards  submitted  by  the  lessor's  solicitors  to  the 
proposed  lessee,  who  made  some  alterations  and  returned  the  draft  with  a 
request  that  the  lessor  would  at  once  grant  the  lease  as  altered,  or  refuse  it. 
The  lessor's  solicitore  sent  the  draft  back  the  same  day,  assenting  to  all  the 
alterations  except  one,  whereby  the  proposed  lessee  had  expunged  a  clause 
in  the  draft  restraining  any  assignment  or  demise  by  him  without  the  con- 
sent of  the  lessor  :  Held,  that,  upon  the  return  of  the  draft  lease,  not 
acceding  to  all  the  alterations,  and  in  the  absence  of  any  proof  that  the 
lessor  was  previously  bound  by  the  terms  as  to  unusual  covenants, 
introduced  by  the  proposed  lessee  on  his  signing  the  memorandum,  the 

10—2 


1849. 

Feb.  27. 

March  1,  2. 

April  18. 

WlOBAM, 

V.-C. 

[410] 
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Lucas  contract  was  incomplete,  and  the  proposed  lessee  was  at  liberty  to  deter- 

V.  mine  the  treaty. 

•^^'"^'  Whether  the  existence  of  a  nuisance  in  the  neighbourhood  of  a  house 

contracted  to  be  purchased  for  a  residence,  which  nuisance  is  known  to  the 
vendor,  and  is  one  which  a  provident  purchaser  could  not  disoover,  is  a 
groimd  for  refusing  a  decree  for  specific  pei-formance  of  the  contract :  and 
whether  otherwise,  if  the  nuisance  be  not  known  to  the  vendor,  qucere  (1). 

A  signature  in  pencil  is  not  necessarily  delibei-ative,  and  may  be  equally 
binding  on  the  party  making  it  as  the  signature,  if  written  in  another 
manner,  would  be. 

A  SUIT  for  the  specific  performance  of  an  alleged  agreement  for 
[*4ii  ]  an  under-lease.  The  defendant  denied  *that  any  agreement  had 
been  concluded;  and  insisted,  moreover,  that,  even  if  any  such 
agreement  had  been  signed,  it  had  been  done  without  a  knowledge 
of  circumstances  existing  at  the  time,  affecting  the  property,  and 
rendering  it  impossible  that  be  (the  defendant)  could  have  the 
benefit  of  the  contract  for  the  only  purpose  for  which  he  had 
intended  to  enter  into  it,  and  for  which  alone  the  plaintiff,  or  her 
agents  employed  in  the  treaty,  knew  that  he  had  intended  to  enter 
into  it. 

Mr,  Wood  and  Mr.  Glasse,  for  the  plaintiff. 

The  Solicitor ^Qeneral,  Mr.  Lloyd,  and  Mr.  Elvisley,  for  the 
defendant. 

On  behalf  of  the  defendant,  it  was  argued,  that  there  was  no 
acceptance  by  the  defendant  of  the  terms  offered  on  behalf  of  the 
plaintiff.  [Doe  d.  Perkes  v.  Perkes  (2),  Stratford  y.Bosworth  (3)  and 
other  cases,  were  cited  on  this  point.] 

[  412  ]  On  the  part  of  the  plaintiff,  it  was  contended,  that  the  agree- 

ment, at  least  to  a  certain  extent,  had  been  actually  made ;  and  the 
circumstance  of  variations  having  been  intended,  which  were  not 
made,  did  not  render  an  agreement  nugatory  so  far  as  it  had 
actually  been  made :  Duncuft  v.  Albrecht  (4) ;  that  a  clear  assent 
to  certain  terms  was  sufiSicient,  even  if  differently  understood: 
Kennedy  v.  Lee  (5).     *     *     ♦ 

On  the  question,  whether,  if  the  contract  were  to  be  taken  as 
complete,  the  Court  would  interfere,  looking  to  the  unsuitableness  of 
the  property  for  the  purposes  of  the  defendant,  the  cases  of  Dretce  v. 

(1)  On  this  point  see  Hope  v.  Walter  (3)  23  R.  R.  229  (2  V.  &  B.  341). 
[1900]  1  Ch.  257,  69  L.  J.  Ch.  166,  82  (4)  66  R.  R  46  (12  Sim.  189.  198). 
L.  T.  30,  O.A.  (5)  17  R.  R.  110  (3  Mer.  441). 

(2)  22  R.  R.  458  (3  B.  &  Aid.  489). 
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Hanson  (i),  Smith  v.  Marrable  (2),  and  Shirley  v.  Daries  (a),  were        Lucas 

cited;   and  it  was  observed,  that  specific  performance  bad  been       jahes. 

decreed,  although  the  premises  had,  in  the  interval,  been  destroyed 

by  fire.    On  the  consequence  at  law  of  defects  in  the  subject  of  the 

contract,  not  known  to  the  vendor :  Early  v.  Qarrett  (4)  and  Taylor 

V.  Ashton  (6) ;  or,  known  to  the  vendor  but  not  to  his  agent:  Cornfoot 

V.  Fowke  (6)  and  Fuller  v.  Wilson  (7) ;   and  in  *equity,  of  defects       [  •^is  J 

known  to  the  vendor  or  his  agent:  Gibson  v.  D'Este  (8),  S.  C.  Wilde 

V.  Qihson  (9). 

[Authorities  were  also  cited  upon  other  points  which  arose  and 
were  argued  in  the  case,  but  were  not  the  ground  of  the  desision, 
viz. :  That  a  covenant  against  alienation  by  the  lessee  is  not  an 
usual  covenant :  Church  v.  Brown  (lo) ;  and  that  the  title  of  the  lessor 
must  be  shown:  Fildes  v.  Hooker  {n).'] 

Thb  Vice-chancellor  : 

The  plaintiff  is  lessee  for  years,  under  Sir  Richard  Sutton,  of  a 
house,  No.  57,  Curzon  Street,  with  the  yard  or  garden  at  the  back. 
The  property  is  derived  under  two  leases,  and,  as  I  understand, 
(for  it  does  not,  I  think,  appear  upon  the  pleadings,)  the  yard  or 
garden,  or  some  part  of  it,  is  part  only  of  the  parcels  comprised  in 
one  of  the  leases.  The  residue  of  the  parcels  comprised  in  that 
lease  is  now  vested  in  third  persons  not  before  the  Court.  The 
covenants  in  both  leases,  mutatis  mutandis,  are  the  same;  and 
amongst  them  is  a  covenant  empowering  the  landlord  to  enter  and 
determine  the  lease  upon  breach  of  any  of  the  covenants.  In 
January,  1848,  the  defendant  agreed  or  treated  for  a  lease,  for 
seven,  fourteen,  or  twenty-one  years,  of  the  house  and  premises. 
The  treaty  had  terminated,  or  was  on  the  point  of  terminating  in 
an  agreement,  when  the  defendant  made  a  discovery  respecting 
the  houses  in  the  neighbourhood  which  made  it  impossible  that  he 
could  use  the  house  as  a  residence  for  his  family,  the  purpose  for 
which  ♦alone  he  wanted  it.  Upon  this,  on  the  17th  of  January,  [  *4i4  ] 
1848,  he  wrote  to  the  plaintiff's  solicitors,  declining  to  accept  a 
lease  of  the  house  in  question.    The  bill  has  since  been  filed,  and 

(1)  6  Ves.  675 ;  see  17  B.  B.  46,  n.  (8)  60  B.  B.  262  (2  Y.  &  C.  C.  0. 

(2)  63  B.  R.  493  (1 1  M.  &  W.  5).  542). 

(3)  I  Br.  C.  C.  440,  w.  (9)  73  B.  B.  191  (1  H.  L.  0.  605). 

(4)  33  B.  B.  371  (9  B.  &  C.  928).  (10  10  B.  B.  74  (15  Ves.  258). 

(5)  63  B.  B.  635  (11  M.  &  W.  401).  (11)  2  Mer.  424  (see  now  Vendor 

(6)  55  B.  B.  655  (6  M.  &  W.  358).  and  Purchaser  Act,  1874  (37  &  38  Vict. 

(7)  3  Q.  B.  58.  c.  78),  s.  2). 
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LuoAs       the  main  question  in  the  cause  is,  whether,  at  the  time  of  writing 
Jambs.       the  letter  of  17th  January,  1848,  the  defendant  was  bound  to  accept 
a  lease  from  the  plaintiff,  or  not. 

The  facts  necessary  to  raise  the  question  are  these :  The  plain tifif 
employed  Mrs.  Marsh,  a  house  agent,  to  let  the  house  for  her.  A 
Mr.  Lofts  was  the  clerk  of  Mrs.  Marsh,  and  was  the  person  who 
negotiated  the  matter  personally  with  the  defendant  Messrs. 
Fyson  k  Co.  were  the  plaintiff's  solicitors.  The  defendant  had 
no  professional  assistance  (except  his  own)  before  the  17th  of 
January,  1848.  On  or  about  the  7th  of  January,  Lofts  (on  the 
part  of  the  plaintiff)  and  the  defendant  had  come  to  general  terms, 
upon  which  the  plaintiff  was  willing  to  let,  and  the  defendant  to 
accept  a  lease  of  the  premises.  A  memorandum,  intended  to  express 
the  terms  of  this  agreement,  was  prepared  by  Lofts,  signed  by  the 
plaintiff,  and  tendered  to  the  defendant  for  his  signature.  After 
some  discussion  between  Lofts  and  the  defendant,  it  was  arranged 
that  a  more  formal  agreement  should  be  prepared  by  Lofts.  This 
accordingly  was  done,  and,  on  the  8th  of  January,  Lofts  again  saw 
the  defendant,  and  tendered  the  new  memorandum  for  his  signature. 
The  memorandum  is  as  follows : 

"  Memorandum  of  agreement  made  and  entered  into  this  7th  day 
of  January,  1848,  between  Flora  Lucas,  of  &c.,  of  the  one  part,  and 
William  Milboume  James,  of  &c.,  of  the  other  part.  The  said 
Flora  Lucas  hereby  agrees  to  grant  a  lease  for  twenty-one  years, 
(with  the  option,  on  the  part  of  the  said  W.  M.  James,  of  deter- 
[  *4i5  ]  mining  the  same  at  the  expiration  of  the  first  seven  *or  fourteen 
years),  of  the  house  and  premises.  No.  &c.  (The  memorandum 
expressed  that  the  rent  was  to  be  180/.  a  year,  and  that  W.  M.  James 
thereby  agreed  to  accept  the  said  lease,  which  was  to  contain  all  the 
usual  covenants  and  also  those  covenants  expressed  in  the  lease 
from  Sir  E.  Sutton  to  the  said  Flora  Lucas,  and  to  pay  the  said 
rent  free  of  all  rates,  taxes,  or  assessments,  except  the  land-tax ; 
and  also  to  pay  the  insurance  duty  and  premium,  and  the  expense 
of  the  lease  and  counterpart, — Flora  Lucas  to  pay  the  ground-rent 
to  the  freeholder,  and  rates  and  taxes  to  the  9th  of  February  next ; 
W.  M.  James  to  purchase  for  20/.  certain  fixtures  therein  mentioned, 
to  be  paid,  on  taking  possession,  to  Mrs.  Marsh,  on  account  of 
Flora  Lucas.)  In  witness  whereof,  said  parties  have  hereunto  set 
their  hands,  the  day  and  year  first  before  written.  N.  B.  It  is 
understood  that  the  fixtures  now  upon  the  premises  are  to  be 
scheduled  to  the  lease  and  left  for  the  use  of  the  said  W.  M.  James, 
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who  will  deliver  same  up,  at  the  expiration  of  his  tenancy,  in  as       lucab 
good  condition  as  they  now  are."  jambs. 

The  writing  occupies  two  pages,  leaving  a  small  space,  sufficient, 
and  perhaps  not  more  than  sufficient,  for  the  mere  signature  of  the 
parties  and  the  attestation  of  a  witness.  The  defendant,  after 
reading  the  memorandum  in  the  presence  of  Lofts,  wrote  in  pencil, 
on  the  third  or  fly-leaf  of  the  memorandum,  opposite  or  nearly 
opposite  to  the  place  left  for  the  signatures,  the  following  words : 
"  I  have  no  objection  to  this  agreement,  supposing  that  there  is 
nothing  unusual  in  Sir  B.  Sutton's  leases,  which  I  presume  there  is 
not.  W.  M.  J."  And  afterwards,  at  the  instance  of  Lofts,  wrote 
the  following  words,  also  in  pencil,  immediately  below  what  he  had 
previously  written :  ''  I  agree  to  these  terms,  subject  to  the  above 
observations :  W.  M.  James  ; "  and  gave  *the  paper  to  Lofts,  who  [  *4i6  ] 
took  it  away  with  him,  and  gave  it  to  Messrs.  Fyson  Sc  Co.,  who 
prepared  a  draft  lease,  and,  on  the  14th  of  January,  sent  it  to  the 
defendant,  with  a  letter  of  that  date,  in  the  following  words:  "  We 
beg  to  send  you  herewith  the  draft  of  the  lease  of  the  house,  No.  67, 
Curzon  Street,  which  we  have  prepared  in  accordance  with  your 
agreement  with  Miss  Lucas.  The  schedule  of  fixtures  is  not  quite 
ready,  but  shall  be  sent  in  the  course  of  to-morrow." 

On  the  15th  of  January,  1848,  the  defendant  returned  the  draft 
lease  with  sundry  alterations  in  and  remarks  upon  it,  in  his  own 
handwriting,  and  with  his  name  and  initials  subscribed  thereto,  and 
accompanied  by  a  letter,  stating  that  he  returned  them  the  draft 
with  some  alterations ;  adding,  ''  he  has  only  altered  the  draft  in 
matters  which  he  considers  essential,  and  he  must  beg,  therefore, 
that  the  lessor  should  at  once  grant  him  the  lease  as  so  altered,  or 
refuse  to  do  so." 

Messrs.  Fyson  &  Co.,  on  the  receipt  of  the  letter,  on  the  same 
day  returned  the  draft  to  the  defendant,  with  their  remarks  thereon, 
and  accompanied  by  a  letter  as  follows  : 

"  January  15th. 

"  Sir, — ^We  send  you  this  draft  lease  again,  which  we  have 
altered  and  modified  with  reference  to  your  remarks.  The 
covenants  as  inserted  by  us  precisely  correspond  with  those  con- 
tained in  our  client's  lease  from  Sir  B.  Sutton,  but  we  have 
endeavoured  to  alter  them  to  meet  your  wishes.  Our  client  is  quite 
prepared  to  complete  the  matter  on  our  agreeing  the  terms  of  the 

^®^«®^  "Weare,&c., 

"  Fyson,  Curlino,  and  Hopb^" 
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Lucas  The  result  of  these  communications  between  Fjson  &  Co.  and  the 

Jambs.  defendant  (as  I  understand  it),  was,  that  Fyson  &  Co.  submitted  to 
[  417  ]  all  the  alterations  which  the  defendant  required  in  the  draft  lease, 
with  a  single  exception,  which  was  this  :  The  draft,  as  prepared  by 
Fyson  &  Co.,  prevented  the  defendant  from  assigning  or  under- 
letting the  premises  without  licence,  whereas  the  defendant  required 
that  his  power  to  assign  or  underlet  should  be  unconditional.  This 
Fyson  &  Co.  declined.  In  this  state  the  matter  was  on  the  17th  of 
January,  1848. 

On  the  17th  of  January  the  defendant  wrote  the  following  letter, 
thereby  finally  determining  the  agreement : 

''  Mr.  James  presents  his  compliments  to  Messrs.  Fyson  &  Co., 
and  regrets  that  he  is  under  the  necessity  of  breaking  off  the 
negotiation  for  a  lease  of  the  house  No.  57,  Curzon  Street.  Indepen- 
dently of  the  objections  to  the  draft  proposed,  and  to  the  lease  from 
Sir  Richard  Sutton,  under  which  Miss  Lucas  is  stated  to  derive  her 
title,  and  which  would  themselves  prevent  Mr.  James  from  taking 
the  lease,  he  thinks  it  right  to  add,  that  he  has  just  received  such 
information  as  to  the  character  of  several  houses  immediately 
around,  as  to  render  it  quite  out  of  the  question  to  take  the  house 
for  a  family  residence." 

Some  further  communications  took  place  between  Fyson  &  Co. 
and  the  defendant,  in  which  they  abandoned  the  only  point  then  in 
controversy  between  them  as  to  the  terms  of  the  draft  lease,  and 
insisted  that  the  defendant  was  not  then  (on  the  17th  of  January, 
1848),  in  a  condition  to  refuse  to  accept  the  lease. 
[  *418  ]  The  plaintiff,  by  her  bill,  prays  the  specific  performance  *of  the 

contract  which  she  alleges  has  been  made,  and  insists  also,  that  the 
defendant  has  waived  his  right  to  inquire  into  the  landlord's  title. 

Several  points  are  made  by  the  defendant.  First,  that^  on  the 
discovery  of  the  character  of  certain  houses  in  the  immediate 
neighbourhood  of  the  house  the  subject  of  the  treaty,  he  had  a 
right  to  abandon  the  agreement  if  it  had  been  made.  I  wish 
authority  could  have  been  produced  in  support  of  that  proposition, 
for  it  is  plain  that  the  defendant  must  suffer,  and  that  seriously,  if 
the  contract  is  to  be  enforced  in  equity.  The  law,  as  stated  by  Sir 
Edward  Suoden,  respecting  defects  in  the  subject  of  a  contract, 
(and  I  believe  correctly),  is  this :  that  if  the  vendor,  at  the  time  of  the 
contract,  does  not  know  of  the  existing  defect  in  the  estate,  the  Court 
will  enforce  the  contract ;  otherwise,  perhaps,  if  the  defect  be  known 
to  the  vendor,  and  be  one  which  a  provident  purchaser  could  not 
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discover.  I  presume  the  law  is  the  same  where  the  value  is  affected  Lucas 
by  a  nuisance  in  the  neighbourhood.  The  hardship  of  the  position  jam bs. 
of  the  defendant  would  be  this :  that  he  would  be  compelled  to 
accept  a  lease  with  a  present  knowledge  of  a  defect,  which  know- 
ledge he  may  be  bound  to  disclose  to  a  purchaser  or  lessee  under 
himself.  Legal  reasons  may,  however,  be  adduced  in  support  of 
this  state  of  law,  and  the  utmost  weight  I  can  give  to  the  considera- 
tion of  the  point  in  the  present  case  is  this,  that  I  must,  on  behalf 
of  both  parties,  try  the  case,  in  other  respects,  strictly  between 
them. 

The  second  point  made  by  the  defendant  was,  that  there  was  no 
signature  by  him  to  the  alleged  agreement,  within  the  Statute  of 
Frauds ;  that,  so  far  from  the  memoranda  being  considered  or 
intended  to  be  conclusive,  the  negotiation  had  been  subsequently 
carried  on  as  to  *the  land  tax,  fixtures,  and  other  matters,  and  that  [  *4I9  ] 
the  memoranda  had  been  made  by  him  in  pencil,  because  they  were 
not  intended  to  be  binding  until  the  covenants  in  Sir  Bichard 
Sutton's  leases  had  been  examined. 

To  the  statement  in  the  defendant's  answer  upon  that  subject  I 
give  entire  credit ;  but  can  I  bind  the  plaintiff  by  that  which  may 
truly  have  passed  in  the  defendant's  mind,  but  which  cannot  be 
said  to  have  been  matter  of  agreement  or  stipulation  between 
himself  and  Lofts  ?  I  think  not.  If  that  which  was  written  in 
pencil  had  been  written  in  ink,  and  Lofts  had  been  dead,  and 
nothing  more  had  passed  or  nothing  more  was  known  except  what 
the  paper  itself  found  in  the  plaintiff's  possession  discloses,  or  if 
Lofts  had  been  out  of  the  way,  and  the  plaintiff  had  acted  for 
herself,  could  I  have  said  that  the  defendant  had  not  made  the 
agreement  which  the  paper  contains,  and  had  not  authenticated  the 
agreement  by  his  signature  ?  The  first  pencil  memorandum  may 
be  considered  as  deliberative ;  but  the  second  leaves  no  room  for 
doubt  or  question  as  to  the  meaning  which  must  be  attributed  to 
the  party  who  wrote  it.  The  words,  "  I  agree  "  &c.,  standing  alone, 
would,  in  general,  be  conclusive,  but  they  acquire  additional  force 
by  the  juxtaposition.  The  party  who  wrote  the  words  "  I  agree  " 
&c.,  must  be  deemed  to  have  intended  something  more  than  the 
previous  words  express.  A  paper  of  such  a  character,  found  in  the 
possession  of  the  lessor,  must  prima  facie  bind  the  defendant.  The 
only  question  then  is,  whether  the  circumstances  that  the  writing 
of  the  defendant  is  in  pencil,  and  the  evidence  of  Lofts,  and  the 
letters  of  Fyson  &  Co.  before  the  17th  of  January,  and  the  answer, 


154  1849.    CH.     7  HARE,  419—421.  [r.r. 

Lucas       together  famish  ground  for  depriving  the  plaintiff  of  the  benefit 

Jam'cs.       which  the  document  alone  would,  in  my  opinion,  give  her.    I  think 

[  •*20  ]      not.    Indeed,  the  letters  support  the  construction  *I  put  upon  the 

document,  and  if  the  case  rested  here,  my  judgment  would,  I  think, 

be  with  the  plaintiff. 

The  third  and  next  question  requires  a  very  grave  consideration. 
The  defendant  says,  that  the  first  pencil  memorandum  to  which 
he  annexed  his  initials,  introduced  a  material  variation  into  the 
memorandum  of  the  7th  January,  which  was  tendered  to  him  for 
his  signature  by  Lofts.  He  says»  that  Lofts  had  no  authority  to 
assent  to  such  variation,  and  that  the  memorandum,  with  such 
variation,  although  signed  by  him,  was  nothing  more  than  a 
proposal  on  his  part  for  the  plaintiff  *s  acceptance  or  rejection,  and 
that,  until  the  plaintiff  had  assented  to  the  variation,  she  was  not 
bound  by  the  act  of  Lofts  ;  that  there  was  not,  in  fact,  any  agree- 
ment between  the  plaintiff  and  the  defendant.  He  says,  in  effect, 
that  when,  on  the  8th  of  January,  he  gave  the  memorandum  to 
Lofts,  with  his  pencil  additions  thereto,  he  had  rejected  the  plain- 
tiff's proposal,  and  made  a  different  proposal  of  his  own  ;  and  that, 
until  the  plaintiff  had  acceded  to  his  terms,  there  was  no  agreement 
between  the  plaintiff  and  him.  He  had  proposed  and  signed  terms 
only ;  but,  without  the  plaintiff's  accession  to  those  terms,  there 
was  no  agreement.  The  point  is  made  by  the  answer  in  the  follow- 
ing terms.  After  giving  the  defendant's  account  of  his  interview 
with  Lofts,  upon  the  occasion  of  the  pencil  memoranda  being  added, 
he  proceeds :  The  ''  said  Henry  Lofts  then  stated  that  he  would 
show  what  defendant  had  written  to  plaintiff  and  to  her  solicitors, 
and  that  the  original  lease  should  be  sent  for  the  defendant's  perusal 
immediately ;  but  defendant  saith  he  was  never  informed,  and  he 
is  not  aware,  that  the  plaintiff  ever  assented  to  the  alleged  agree- 
ment with  the  conditional  term  as  to  the  contents  of  Sir  B.  Sutton's 
lease,  which  the  defendant  had  introduced  therein ;  and  defendant 
[  *42i  ]  doth  not  believe  that  the  plaintiff  ^ratified  or  consented  to  such 
alteration  before  the  defendant  had  altogether  repudiated  the  agree- 
ment and  declined  to  take  the  house  on  lease,  as  after  mentioned.'* 
The  words,  "  as  after  mentioned,"  refer  to  the  letter  of  the  17th  of 
January,  1848.  In  another  part  of  the  answer  the  word  "  proposal  " 
is  used,  with  reference  to  the  legal  effect  of  the  memorandum,  witb 
the  pencil  additions. 

If  the  defendant  is  right  in  his  premises,  that  is,  if  thememoran* 
dum  with  the  pencil  additions  was  a  mere  proposal  signed  by  the 
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defendant  for  the  plaintiflf's  acceptance  or  rejection,  and  if  the  Lucas 
plaintiff  had  not  acceded  to  it  before  the  17th  of  January,  the  jamks. 
defendant's  conclusion  is,  I  think,  correct.  For,  upon  that  hypo- 
thesis, when  the  defendant  wrote  the  letter  of  the  15th  of  January, 
there  was  no  agreement :  the  case  still  rested  in  proposal.  In  that 
letter  the  defendant  says,  *'  My  terms  appear  upon  the  draft  lease, 
and  I  require  the  plaintiff  to  assent  to  or  refuse  them."  The  assent 
was  by  Fyson  &  Co.'s  letter  of  the  same  day,  qualified  as  to  a 
material  covenant ;  and  this,  according  to  the  case  of  Holland  v. 
Eyre  (i)  left  the  defendant  at  liberty.  Nothing  more  passed  before 
the  letter  of  the  17th  of  January,  1848.  It  becomes  necessary, 
therefore,  to  examine  the  premises  upon  which  the  defendant's 
conclusion  is  founded. 

If  I  were  at  liberty  to  speculate,  I  should  hazard  the  conjecture, 
that,  between  the  8th  and  the  17th  of  January,  the  plaintiff  had  been 
informed  of  what  had  passed  between  Lofts  and  the  defendant  on 
the  8th,  and  that  she  adopted  the  acts  of  Lofts,  as  her  agent.  I 
should  so  conjecture,  because  I  find  from  a  passage  in  the  answer, 
*which  was  not  read  in  evidence  (and,  if  read,  would  not  prove  the  C  *^^2  ] 
fact),  that  Lofts,  between  the  8th  and  the  14th,  (I  infer  these  dates 
from  the  transactions  alluded  to,)  that  Lofts,  in  the  course  of  that 
interval,  told  the  defendant  that  the  plaintiff  had  desired  him  (Lofts) 
to  go  to  the  solicitors,  to  say  that  they  were  not  to  make  any  diffi- 
culties about  the  covenants,  and  not  to  insist  upon  any  covenants 
that  were  not  absolutely  necessary;  and  that  he  had  instructed 
the  solicitors  accordingly.  But  whatever  my  conjectures  on  that 
subject  may  be, — if  it  be  necessary  that  the  plaintiff  should  prove 
an  actual  acceptance  on  her  part  of  the  terms  offered  after  the  8th, 
— I  cannot,  upon  the  pleadings  and  evidence  now  before  me,  hold 
that  such  was  the  case,  and  make  a  decree  in  the  plaintiff's  favour. 
The  point  is  prominently  put  forward  in  the  answer,  as  a  substantive 
ground  of  defence  to  the  bill.  The  onus  lay  upon  the  plaintiff. 
The  witnesses  to  prove  it  were  Lofts  or  the  solicitors,  the  former  of 
whom  has  been  examined  by  the  plaintiff,  but  no  evidence  is  given 
on  the  point.  As  far  as  actual  evidence  goes,  the  point  is  with  the 
defendant. 

That  this  point  in  the  defendant's  case  cannot  be  considered  as 
disposed  of  in  argument,  without  inquiring  whether  Lofts,  or  the 

(1)  2  Sim.  &  St.  194.  [Elementary  662;  South  HeHon  Coal  Co.  v.  Haswell, 
law;  for  recent  examples  see  f/onea  V.  &c.  Coal  Co.  [1898]  1  Qh.  465,  67 
Daniel  [1894]  2  Cb.  332,  63  L.  J.  Ch.      L.  J.  Ch.  238,  O.A.— F,  P.] 
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LuoAs       Bolicitors  (who  clearly  adopted  Lofts'  acts,  had  not  an  implied 

JAHB8.  authority  to  conclude  an  agreement  with  the  defendant  on  the 
plaintiff's  behalf,  with  the  variation  introduced  by  the  pencil 
memorandum.  The  question  may  be  thus  stated :  whether,  if  the 
plaintiff  had  authorised  Lofts  to  sign  the  memorandum  of  the 
7th  of  January  on  her  behalf,  upon  the  same  being  signed  by  the 
defendant.  Lofts  had  not  an  implied  authority  to  bind  her,  by 
signing  the  same,  with  the  pencil  additions  thereto.    To  try  ibis, 

L  '^23  ]  I  begin  by  assuming  the  variation  to  be  substantial,  and  that  the 
defendant  had  filed  his  bill  to  enforce  such  an  agreement,  *on  the 
8th  of  January,  before  anything  more  had  passed  ;  and  the  plaintiff 
in  this  suit  had  met  the  bill  by  a  plea,  which  neatly  raised  the 
question,  whether  Lofts  had  implied  authority  or  not  to  dispense 
with  the  covenants  in  Sir  Bichard  Sutton's  leases.  How  did  that 
matter  stand  on  the  8th  of  January?  Whether  usual  or  unasual, 
the  proviso  for  re-entry  for  breach  of  any  covenant  made  it  indis- 
pensably necessary  to  the  plaintiff,  as  well  as  the  defendant,  that 
those  covenants  should  be  inserted  in  any  lease  the  plaintiff  might 
grant.  The  lessee  might  well  look  into  the  original  leases  before 
he  agreed  to  accept  a  lease  of  the  property  in  them ;  but  his  lease 
must  contain  those  covenants,  or,  at  all  events,  he  must  observe 
them.  The  plaintiff  could  not  do  otherwise  than  insist  upon  the 
insertion  of  the  covenants,  whether  usual  covenants  or  not. 

If,  then,  on  the  evening  of  the  8th  of  January,  the  plaintiff  had 
been  informed  of  the  conditional  contract  which  Lofts  had  made, 
might  she  not  have  said,  **  I  have  no  power  to  dispense  with,  nor 
could  the  defendant  accept  of  a  dispensation  from  any  of  the 
covenants  in  Sir  Bichard  Sutton's  lease,  whatever  their  nature 
may  be  ?  The  insertion  of  all  those  covenants,  whether  usual  or 
unusual,  in  the  defendant's  lease  is  matter  not  of  choice,  but 
necessity.  The  defendant  may,  before  he  agrees,  satisfy  himself  cts 
to  the  covenants.  But  I  will  not  leave  to  future  litigation  a  term 
in  the  contract  which  I  cannot  possibly  dispense  with.  Therefore 
it  was  that  I  authorised  an  absolute  contract,  and  I  will  not  be  a 
party  to  one  that  is  conditional  on  such  a  point."  I  am  satisfied, 
that,  unless  the  difference  between  the  memorandum  as  originally 
drawn,  and  as  altered  by  the  pencil  addition,  could  be  treated  as 
unreal,  the  plea  must  have  been  allowed.  In  considering  the  point, 
regard  must  especially  be  had  to  the  position  both  of  the  plaintiff 

[  ^424  ]  *and  defendant  with  respect  to  Sir  Eichard  Sutton's  leases.  What« 
ever  the  willingness  of  the  plaintiff  might  be  to  meet  the  defendant's 
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objections,   she    could    not  dispense   with   Sir  Richard  Sutton's       Lucas 
covenants ;   and  if  the  plaintiff  might  have  objected,  so  might  the       james. 
defendant.    There  was  no  agreement  until  both  had  assented  to  the 
same  terms. 

But  it  may  be  argued  that  the  covenants  in  Sir  Richard  Sutton's 
leases  are  so  plainly  not  unusual,  that  the  distinction  between  the 
memorandum  as  originally  drawn  and  as  altered  by  the  pencil 
additions  is  merely  verbal.  Upon  the  former  of  these  points,  the 
character  of  the  covenants,  I  give  no  opinion  ;  and,  as  an  abstract 
proposition,  I  will  not  deny  that  a  case  might  exist  in  which  the 
Court  would  be  bound  to  consider  an  attempted  distinction  as 
plainly  nugatory ;  but  the  case  caimot  be  of  that  character,  only 
because  the  Court  may,  after  argument,  come  to  the  conclusion 
that  given  covenants  are  not  unusual.  The  case,  to  be  brought 
within  the  scope  of  that  reasoning,  should  be  one  in  which  the 
Court  is  in  a  condition  to  treat  the  defence  as  plainly  litigious,  and 
nothing  else.  I  think  that  observation  cannot  be  applied  to  this  case, 
and  that,  on  the  8th  of  January,  the  case  was  with  the  defendant. 

The  most  favourable  way  of  looking  at  the  case  for  the  plaintiff, 
is  to  suppose  that  defendant's  acts,  after  the  8th  of  January,  were 
successive  offers,  gradually  approaching  to  the  plaintiff's  terms, 
until  they  reached  a  point  at  which  the  solicitors  had  implied 
authority  to  bind  the  plaintiff ;  but  that  will  not  be  enough ;  for, 
if  owing  to  the  want  of  implied  authority  in  Lofts  or  the  solicitors, 
the  memorandum  of  the  7th  of  January  was  on  the  8th  only  a 
proposal,  it  was  only  a  proposal  on  *the  15th ;  and  the  letter  of  [  *^26  ] 
the  defendant  on  that  day,  brought  the  case  within  Holland  v.  Eyre, 

I  lay  out  of  the  case  the  concession  made  by  the  plaintiff  after 
the  17th  of  January.  The  question  before  me  is,  what  was  the 
position  of  the  parties  upon  that  day.  And  I  think  it  was  the  same 
as  on  the  15th  of  January. 

There  are  two  other  points  which  I  shall  briefly  notice,  before  I 
state  the  conclusion  to  which  I  have  come.  One  of  these  was  made 
by  the  defendant,  founded  upon  the  case  of  FUdcs  v.  Hookei'  (i).  I 
do  not,  in  the  least  degree,  doubt  the  power  of  the  Court  to  enter 
upon  the  question  of  title  at  the  hearing  of  the  cause,  or  to  make 
such  a  question  a  ground  for  dismissing  the  bill;  but,  in  order 
that  it  may  be  proper  so  to  deal  with  a  cause,  the  defect,  or  sup- 
posed defect  in  the  title  should  be  prominently  put  forward  in  the 
pleadings.  I  cannot  say  that  I  think  such  is  the  case  here.  The 
(1)  2  Mer.  424.    See  note,  ante,  p.  149. 
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Marshall  ^^^  costs  prayed  as  relief  against  him,  are  limited  to  cases  of  fraud,  in  the 

V.  sense  in  which  fraud  is  understood  in  a  court  of  equity,  to  which  the  agent 

Sladoen.  jg  ^  party,  and  do  not  apply  to  a  case  in  which,  though  the  agent  acts 

erroneously,  he  acts  openly  and  avowedly  (1). 

The  bill  was  filed  on  the  11th  of  October,  1847,  by  Louisa,  the 
wife  of  the  defendant  James  Marshall,  and  James  and  Louisa 
H.  F.  Smith,  against  Thomas  Penny  and  William  Marsh,  the 
trustees  of  a  settlement  made  on  the  marriage  of  Mrs.  Marshall 
with  her  first  husband,  and  against  William  Sladden,  the  solicitor 
of  the  trustees.  The  bill  complained  of  the  conduct  of  the  trustees, 
as  having  unnecessarily  occasioned  costs,  which  they  were  about  to 
raise  and  pay  by  means  of  a  sale  of  the  estate  comprised  in  the 
settlement.  The  bill  alleged,  that  the  intended  sale,  which  was 
advertised  to  take  place  on  the  22nd  of  October,  1847,  was  a  fraud 
upon  the  power  of  sale  contained  in  the  settlement,  and  it  prayed 
that  an  account  might  be  taken  of  the  receipts  and  disbursements 
of  the  trustees,  and  the  defendant  Sladden,  their  solicitor,  dis- 
allowing therein  the  costs  complained  of ;  that  new  trustees  might 
be  appointed,  instead  of  the  defendants;  that  they  might  be 
restrained  by  injunction  from  proceeding  with  the  sale,  and  might 
pay  the  costs  of  the  suit. 

The  power  of  sale  in  the  settlement  provided  that  it  should  be 
lawful  for  the  trustees  therein  named,  and  the  survivor  of  them, 
[  •*2u  ]  and  the  heirs  of  such  survivor,  ♦(subject  to  the  mortgages),  at  any 
time  or  times  thereafter,  but  during  the  life  of  John  Maude  Smith 
(the  husband),  with  his  consent  to  dispose  of  and  convey,  either 
by  way  of  absolute  sale  or  in  exchange  for  or  in  lieu  of  other  free- 
hold, copyhold,  or  leasehold  hereditaments  in  England  or  Wales, 
all  or  any  part  of  the  hereditaments  thereby  appointed  and  released, 
and  the  inheritance  thereof  in  fee  simple,  to  any  person  or  persons, 
for  such  price  or  prices  in  money,  or  for  such  equivalent  in  free- 
hold, copyhold,  or  leasehold  lands,  tenements,  or  hereditaments,  as 
to  the  said  trustees,  or  the  survivor,  &c.,  should  seem  reasonable 
and  expedient ;  and  to  make  such  sale  or  sales  as  aforesaid,  either 
by  public  or  private  contract,  and  in  one  or  more  lot  or  lots,  and 
either  at  the  same  time  or  different  times.  (Power  to  buy  in, 
rescind  contracts,  resell,  &c.,  and  upon  any  such  exchange  to  give 
or  receive  any  sum  of  money  by  way  of  equality  of  exchange.) 
And  it  was  thereby  agreed  and  declared,  that,  when  all  or  any  of 
the  hereditaments  thereby  appointed  and  released,  should  be  so 
sold  for  a  valuable  consideration,  or  any  money  should  be  received 
(1)  Weise  v.  Wardle  (1874)  L.  E.  19  Eq.  171. 
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for  equality  of  exchange,  the  trustee,  or  the  siurivor,  &c.,  should,  Mabshall 
with  or  oat  of  the  money  to  arise  from  such  sale  or  sales,  or  so  to  sl4ddkk. 
be  received  for  equality  of  exchange,  in  the  first  place  pay  all  costs, 
charges,  and  expenses  which  should  have  been  incurred  upon  any 
such  sale  or  sales,  or  exchange  or  exchanges,  or  otherwise,  in  the 
execution  of  the  trusts  and  powers  thereby  created;  and  after 
payment  thereof  should,  so  far  as  such  money  would  extend,  pay 
off  and  discharge  the  principal  sums  or  sum  of  money,  interest, 
costs,  charges,  and  expenses  for  the  time  being  secured  upon  the 
said  hereditaments  thereby  released ;  and,  after  making  the  afore- 
said payments,  should,  if  and  when  they  or  he  should  think  proper 
so  to  do,  lay  out  *and  invest  the  residue  (if  any)  of  the  said  money,  [  uso  ] 
arising  from  such  sale  or  sales,  or  so  to  be  received  for  equality  of 
exchange,  or  any  part  of  such  residue,  in  the  purchase  of  freehold, 
copyhold,  or  leasehold  estates ;  and  that  the  trustees  should  settle 
and  assure,  as  well  the  hereditaments  so  to  be  purchased  as  the 
hereditaments  to  be  taken  in  exchange,  upon  the  same  trusts  and 
for  the  same  intents  and  purposes  as  are  thereby  declared  of  and 
concerning  the  hereditaments  thereby  appointed  and  released.  And 
it  was  thereby  further  agreed  and  declared,  that,  until  the  said 
residue  of  the  said  money  arising  by  any  such  sale  or  sales,  or  to 
be  received  for  equality  of  exchange,  should  be  laid  out  and  invested 
as  thereinbefore  mentioned,  or  in  case  the  same  or  any  part  thereof 
should  not  be  so  laid  out  or  invested,  the  trustees  should  lay  out 
and  invest  the  same  upon  Government  or  real  securities  in  England, 
and  alter  and  transpose  the  said  stocks,  funds,  and  securities,  for  or 
into  other  stocks,  funds,  or  securities  of  the  like  nature,  as  often  as 
they  should  deem  expedient,  and  hold  the  same  upon  the  trusts 
thereinbefore  expressed  of  the  hereditaments  thereby  appointed 
and  released. 

Mr.  Bolt  and  Mr.  Goodeve,  for  the  plaintiffs. 

The    Solicitor-General    and    Mr.   Speed,    for    the    defendant 
Sladden. 

Mr.  K.  Parker  and  Mr.  Teirell,  for  the  defendants  Penny  and 
Marsh,  the  trustees. 

The  argument  was,  first,  that  the  intended  sale  was  either  illegal, 
or  an  improper  exercise  of  the  power ;  in  either  of  which  cases  the 
Court  would  restrain  the  trustees  from  parting  with   the  legal 
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Mabshall    estate :  Mortlock  v.  BuUer  (1) ;  *and  in  such  a  casd,  the  solicitor, 
Sladdbn.     ^ho  became  a  party  to  such  a  transaction,  under  circumstances 
[  *43i  ]      showing  that  the  interests  of  the  cestuis  que  trust  were  not  con- 
sulted, was  properly  made  a  defendant.     [Fyler  v.  Fyler  (2),  Harvey 
V.    Mount  {s)y  Beadles  v.  Burch(4.),  Keane  v.  Kobart8(6),  Dove  v. 
Everard(6),  Attwood  v.  SmcUl  (7),  and  other  cases  were  cited.] 

The  Vicb-Chancbllor  : 

The  plaintiffs  are  beneficially  interested  in  an  estate  called  East 
StuddalFarm,  comprised  in  a  settlement  dated  the  12th  of  October, 
1844,  made  on  the  marriage  of  the  plaintiff  Louisa  Marshall  with 
her  first  husband,  John  Maude  Smith.  The  plaintiff  Louisa 
Marshall  is  tenant  for  life  to  her  separate  use.  In  execution  of 
powers  in  the  settlement,  the  estate  became  subject  to  a  mortgage 
for  securing  5,500L,  and  interest  at  4  per  cent.,  which  mortgage 
was  vested  in  J.  Jarvis,  before  and  at  the  time  of  the  transfer  of 
the  same  mortgage  by  Jarvis  to  Wraith,  in  August,  1847.  The 
original  trustees  of  the  settlement  were  Thornton  and  defendant 
Thomas  Penny.  Thornton  retired  from  the  trust  in  the  summer 
of  1846,  and  James  Holland  was  appointed  in  his  stead. 
[  ^32 1  On  the  27th  of  January,  1847,  Jarvis  gave  notice  that  the  rate  of 

interest  must  be  raised  to  5  per  cent.,  or  the  mortgage  paid  off. 
This  notice  was,  (as  I  understand,)  formally  given  both  to  the  plain- 
tiffs and  to  the  trustees ;  but  this  point,  however,  is  not  material. 
Both  had  notice  of  Jarvis's  determination,  and  both,  by  their 
solicitors,'  acted  upon  it.  Walker,  in  the  transactions  that  followed, 
was  and  acted  as  solicitor  for  the  plaintiffs,  Sankey  for  Jarvis,  and 
the  defendant  William  Sladden  (who  up  to  this  time  had  been 
solicitor  for  the  plaintiffs)  for  the  trustees. 

Walker,  it  appears,  had  a  friend  named  Wraith,  who  was  willing 
to  advance  the  5,500/.,  and  such  further  sum  as  would  cover  the 
costs  of  the  transfer  at  4  per  cent.,  and  to  stipulate  for  a  continuance 
of  the  loan  for  five  years.  Sladden,  however,  insisted  that  the 
trustees  were  the  proper  parties  to  carry  out  the  transaction ;  and 
he  also,  on  behalf  of  the  trustees,  and  under  their  authority,  pro- 
ceeded to  procure  the  money  necessary  to  pay  off  Jarvis's  mortgage. 

By  a  letter  from  Holland  the  trustee,  to  Sladden,  dated  the 

(1)  7  R.  R.  417  (10  Ves.  292).  (5)  20  E.  B.  306  (4  Madd,  332). 

(2)  52  B.  E.  217  (3  Beav.  550).  (6)  32  B.  B.  200  (1  Buss.  &  My. 

(3)  68  B.  B.  146  (8  Beav.  439).  231). 

(4)  51  B.  B.  264  (10  Sim.  332).  (7)  49  B.  B.  115  (6  CL  &  Fin.  232). 
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13th  of  January,  1847,  it  would  appear  that  Holland  was  at  that  Mabshat  l 
time  of  opinion  that  a  transfer  of  Jarvis's  mortgage,  at  4  per  cent.,  gLADDKK. 
and  not  a  sale,  was  the  proper  course  to  be  adopted,  provided  the 
mortgagee  would  consent  to  the  mortgage  remaining  as  long  as 
desired  by  the  mortgagor.  I  say,  a  mortgage,  in  preference  to 
a  sale,  because,  from  the  bill  and  otherwise,  I  think  it  must  be 
collected  that  the  question  between  a  sale  and  the  transfer  of  the 
mortgage  had  been  brought  forward  almost  immediately  after 
Jarvis's  notice. 

A  triple  correspondence  took  place  between  the  three  solicitors. 
Walker,  Sankey,  and  Sladden.  In  the  result  *Walker  procured  the  [  •^aa  ] 
mortgage  to  be  transferred  by  Jarvis  to  Wraith,  as  a  security  for 
5,689Z.  28,  6d.  (a  sum  made  up  of  5,500i.  principal,  46Z.  4«.  6d, 
interest,  and  921. 188.  costs,)  and  with  a  stipulation  expressed  in  the 
deed,  for  the  continuance  of  the  mortgage  during  five  years.  This 
transfer  was  made  without  the  deed  being  submitted  to  the  trustees, 
and  without  their  being  apprised  of  the  intended  addition  to  the 
principal  debt. 

The  deed  is  dated  the  9th  of  August,  1847  :  it  was  not,  I  under- 
stand, executed  by  Wraith.  Notice  of  it  appears  to  have  reached 
Sladden  immediately,  for  in  August  Sladden  by  letter  asks  for  a 
copy  of  the  transfer.  After  this,  on  the  4th  of  September,  Holland 
retires  from  the  trust,  and  the  defendant  Marsh  was  appointed 
trustee  in  his  stead.  This  appears  to  have  been  done  without  con- 
sulting the  plainti£fs,  or  James  Marshall,  or  any  one  on  their  behalf. 
Marsh  is  a  near  relative  of  Sladden.  He  is,  I  understand,  a  trustee 
of  the  settlement  made  upon  the  second  marriage  of  plain ti£f  Louisa 
Marshall  with  defendant  James  Marshall,  but  Sladden  was  the 
solicitor  on  the  occasion  of  that  settlement. 

In  the  meantime  Sladden,  professing  to  act  under  the  direction 
of  the  trustees,  had  treated  and  agreed  with  one  Williamson  to 
advance  a  sum  exceeding  5,5002.,  at  4j/.  per  cent,  for  the  purpose 
of  paying  oflf  Jarvis's  mortgage  and  costs  incurred  by  the  trustees, 
including  costs  and  expenses  incurred  in  relation  to  the  treaty  and 
agreement  with  Williamson.  On  the  25th  of  September  Sladden 
gave  notice  to  Walker,  that  it  was  the  intention  of  the  trustees  to 
sell  the  estate.    This  letter  was  as  follows : 

"  The  trustees  of  the  estate,  instead  of  involving  themselves  in 
litigation,  and  instead  of  incurring  further  ^expense  for  the  purpose       [  *^^^  ] 
of   obtaining  a  transfer    from    Mr.  Wraith  by  the  proceedings 
mentioned,  will  endeavour  to  do  the  best  they  can  for  the  estate, 
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Maiishall  under  the  circamstancea  which  now  exist,  and  will  proceed  under 
sladdks.  Mr.  Parker's  advice  to  a  sale  of  the  estate  under  the  powers  given 
in  the  settlement.  I  wish  also  to  inform  you,  that  the  trustees  have 
incurred  considerable  costs  and  expenses  with  respect  to  the  advance 
intended  to  have  been  made  by  Mr.  Williamson  and  his  clients, 
which  are  chargeable  upon,  and  which  will  be  charged  by  them 
against  the  estate,  and  that,  rather  than  incur  the  expense  or 
responsibility  of  raising  (in  the  present  state  of  things)  a  further 
sum  by  way  of  mortgage,  under  the  power  given  them  in  the  settle- 
ment, to  pay  the  costs,  charges,  and  expenses  they  have  incurred, 
they  will  retain  the  same  out  of  the  purchase-money  of  the  estate. 
Should  the  trustees  be  unsuccessful  in  effecting  a  sale,  they  will  then 
determine  upon  the  propriety  of  raising  a  further  sum  for  the 
purposes  mentioned,  by  way  of  mortgage." 

I  have  already  noticed,  that  Sladden  had  insisted  from  the  outset, 
that  the  trustees,  and  not  the  plaintiffs,  were  the  proper  persongr  to 
carry  out  the  transfer  of  Jarvis's  mortgage.  The  letter  of  the 
25th  September  still  insists  upon  this,  and  speaks  of  procuring  a 
conveyance  from  Wraith.  This,  it  is  said,  counsel  have  advised 
the  trustees  they  had  a  right  to  do. 

On  the  11th  of  October,  1847,  the  bill  was  filed. 

The  plaintiffs  insist,  that  no  costs  incurred  by  the  trustees,  in 
relation  to  the  treaty  and  agreement  with  Williamson,  ought  to  be 
charged  upon  the  trust  estate;  that  the  attempt  to  sell  was  a  breach 
of  trust ;  that  the  appointment  of  Marsh  as  trustee  was  improper  ; 
[  ♦435  ]  that  *Sladden  had  so  acted,  by  receiving  rents  and  otherwise,  as  to 
make  himself  primarily  liable  to  them  as  an  accounting  party,  and 
also  liable  for  the  costs  of  the  suit,  as  having  concerted  with  the 
trustees,  for  his  own  purposes,  the  sale  which  it  is  the  object  of  this 
suit  to  prevent.  The  bill  accordingly  prays  the  removal  of  the  present 
trustees,  and  the  appointment  of  new ;  and  that  no  costs,  incurred  by 
the  trustees  in  relation  to  the  transfer  of  JaiTis's  mortgage,  or  in 
relation  to  the  retirement  of  Holland  or  appointment  of  Marsh,  may- 
be allowed  against  the  estate.  The  bill  also  prays,  as  against  the 
trustees  and  against  Sladden,  accounts  of  their  receipts  and  payments 
in  respect  of  the  trust ;  and  that  they  may  pay  the  costs  of  this  sait. 

The  course  which  the  argument  took  makes  it  convenient  that  I 
should  explain  my  views  under  two  different  heads :  first,  by  con- 
sidering the  case  as  against  the  trustees  only — that  is,  supposing 
Sladden  were  not  a  party  j  and,  secondly,  whether  Sladden  is 
properly  made  a  party. 
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In  the  argument  upon  the  first  of  these  heads,  some  extreme  Marshall 
points  were  contended  for.  It  was  said,  that  the  plaintiffs  were  the  sladdkn. 
proper  parties  to  raise  the  money  for  the  discharge  of  Jarvis's 
mortgage,  and  that  the  interference  of  the  trustees  was  altogether 
improper.  If  Jarvis  had  simply  sought  to  transfer  his  security  to 
a  stranger,  without  the  privity  of  the  parties  interested  as  mort- 
gagors, the  proposition  contended  for  might  have  passed  without 
notice ;  for  in  that  case,  the  position  of  the  parties  interested  in  the 
estate  would  not  have  been  altered  by  the  transfer.  But  when  the 
trustees  received  from  the  mortgagee  the  notice  of  February,  1847, 
it  became  their  duty  to  protect  the  estate  against  the  possibilities  of 
sale  or  foreclosure  by  the  mortgagee ;  and  *this  they  could  only  do  [  *^^^  1 
by  seeing  that  the  money  required  for  the  discharge  of  the  mortgage 
was  forthcoming.  This  would  be  their  duty,  in  the  simple  case  of 
paying  off  the  existing  debt.  But  when,  in  addition  to  this,  it  was 
intended  to  increase  the  debt  upon  the  estate  by  adding  to  it  the 
plaintiff's  costs  of  carrying  out  the  transaction,  and  also  by  con- 
verting the  interest  then  due  into  principal — a  satisfactory 
explanation  of  which  I  have  not  heard — I  can  have  no  hesitation 
in  saying,  the  transaction  was  one  upon  which  the  trustees  ought 
to  have  been  consulted,  and  that,  as  it  now  stands,  it  is  irregular 
and  improper.  Like  observations  apply  as  to  the  stipulation  for 
five  years.  Wraith  ought  to  have  been  required  to  execute  the 
deed.  It  is  no  answer  to  this  to  say,  that  any  sum  improperly 
charged  upon  the  estate  may  be  struck  off;  or  that  Wraith,  by 
accepting  benefits  under  the  deed,  is  bound  by  such  of  its  provisions 
as  impose  duties  upon  him.  Matters  such  as  these  are  not  to  be 
left  to  future  litigation.  The  estate  should  be  protected  by  proper 
deeds,  and  the  office  of  trustees  is  to  take  care  that  it  is  so  pro- 
tected ;  and  if  the  controversy  between  Sladden  and  Walker  had 
been  directed  and  confined  to  the  points  above  noticed,  I  should 
have  had  comparatively  little  difficulty  in  dealing  with  this  case. 
But  this  is  not  the  simple  case  with  which  I  have  to  deal. 

I  agree  with  the  plaintiff's  counsel,  that  the  principal  point  to  be 
tried  in  this  case  is,  whether  the  sale,  which  it  is  an  object  of  this 
suit  to  prevent,  was  or  not  a  justification  on  the  part  of  the  trustees. 
I  must  consider  the  bill  as  filed  for  the  purpose  (in  part  at  least)  of 
preventing  the  intended  sale.  And  with  reference  to  this,  the  three 
points  [arise :  first,  are  the  costs  incurred  in  relation  to  Jarvis's 
mortgage  properly  chargeable  upon  the  trust  estate?  If  so, 
secondly,  were  the  *  trustees  justified  in  raising  them  by  sale?       [  •^^^  ] 
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Mabshali.    And,  thirdly,  can  the  sale  be  justified  under  the  power  of  sale  and 
Sladden.     charge  contained  in  the  settlement  of  October,  1844  ? 

In  noticing  these  points,  I  will  begin  by  supposing  Wraith's 
mortgage  free  from  objection.  And,  first,  with  respect  to  the  costs 
incurred  in  relation  to  Jarvis's  mortgage.  For  the  reasons  already 
mentioned,  I  think  the  trustees  are  prima  facie  entitled  to  the  costs. 
The  question  is,  whether  (being  so  entitled  in  the  first  instance) 
they  were  justified  in  putting  the  estate  to  expense  in  their 
endeavours  to  raise  money  after  they  had  notice  that  the  plaintififs 
had  the  money  at  command,  upon  the  terms  proposed  by  Wraith. 
That  notice  would  have  justified  them  in  requiring  that  Wraith 
should  bind  himself  to  advance  the  money  when  required.  But  I 
am  satisfied  that  I  ought  not  to  charge  the  estate  with  any  costs 
occasioned  by  their  treaty  and  agreement  with  Williamson,  after 
the  trustees  had  notice  of  Wraith's  oflfer,  or  such  notice  as  ought  to 
have  put  persons  acting  in  the  trust  upon  inquiry.  So  far,  there- 
fore, as  the  sale  had  for  its  object  the  i  ayment  of  costs  incurred 
after  such  notice,  I  think  the  purpose  of  the  sale  was  not 
legitimate. 

The  view  which  I  take  of  this  case  makes  it  unnecessary  that  I 
should  consider  the  second  and  third  points  apart  from  each  other. 
The  settlement  of  October,  1844,  empowers  the  trustees  to  raise 
money  by  mortgage  for  the  purpose  of  paying  costs.     But  after 
repeated  consideration  of  the  power  of  sale  and  exchange  contained 
in  the  settlement  of  October,  1844,  and  comparing  the  clause  with 
common  precedents  of  powers  of  sale  and  exchange,  I  am  satisfied 
that  the  parlies  to  the  settlement  of  October,  1844,  contemplated 
[  •4S8  ]       the  possibility  of  its  becoming  expedient  to  sell  the  ♦estate  without 
reference  to  any  contemplated  exchange,  and  that  they  intended,  as 
in  terms  they  have  done,  to  arm  the  trustees  with  a  power  for  that 
purpose.    I  may  observe,  with  reference  to  what  Lord  Eldon  said 
in  the  case  of  Mortlock  v.  B idler  (i),  that  he  does  not  lay  it  down  as 
an  absolute  proposition,  that,  under  the  ordinary  power  of  sale  and 
exchange,  trustees  can  in  no  case  sell,  except  with  a  view  to  a  con- 
templated exchange.     He  says  only  that  a  very  special  case  must 
exist  to  justify  such  a  course.     But  whether  I  am  right  or  not  in 
my  construction  of  the  clause  in  question,  it  is  clear  that  the  trustees 
cannot  justify  the  sale  which  it  is  the  object  of  this  suit  to  prevent, 
unless  the  sale  was  determined  upon  as  the  cpurse  most  for  the 
benefit  of  the  plaintiffs,  irrespective  of  the  controversy  between 
(1)  7B.  R.  417(10Ve8.  292). 
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Walker  and  Sladden.     Now,  giving  the  trustees  credit  for  having     Marshall 

intended  to  speak  the  truth  in  their  answers  in  this  cause,  I  cannot,     sladden. 

upon  the  evidence  before  me,  hesitate  in  coming  to  the  conclusion 

that  the  trustees  put  themselves  into  the  hands  of  Sladden,  to  an 

extent  which   has  deprived  the  plaintiffs  of  the  benefit  of  tliat 

independent  judgment,  on  the  part  of  the  trustees,  to  which  they 

were  entitled ;  and  that  the  sale,  which  it  is  the  object  of  this  suit 

to  prevent,  was  resorted  to  by  Sladden  as  the  means  of  carrying  the 

controversy  between  himself  and  Walker  to  a  successful  result  on 

the  part  of  the  former.    And,  inasmuch  as  part,  at  least,  of  the 

costs  for  which  it  was  intended  to  provide  by  tlie  sale  is  not,  in  my 

opinion,  properly  chargeable  upon  the  estate,  I  think  the  sale,  if 

completed,  would  have  involved  to  Kome  extent  a  breach  of  trust, 

and  that  the  suit  has  been  occasioned,  in  part,  by  conduct  for  which 

the  trustees  are  responsible,  and  of  which  the  plaintiffs  have  a  riglit 

to  complain.    The  precise  day  on  which  *the  trustees  had  notice  of       [  •*39  ] 

Wraith's  offer  I  need  not  determine.    I  am  quite  clear  it  must  be 

ascribed  to  a  very  early  date  in  the  transactions. 

With  respect  to  the  retirement  of  Holland  and  the  appointment 
of  Marsh,  I  have  no  hesitation  in  saying,  that  the  appointment  of 
Marsh,  without  communication  with  the  plaintiffs,  was  improper. 
Admitting  that  the  mere  letter  of  the  settlement  of  October,  1844, 
would  justify  the  appointment,  still,  in  the  circumstances  of  this 
case,  it  was  improper.  The  trustees  must  have  known  that  the 
plaintiffs  would,  and  with  just  reason,  have  opposed  such  an 
appointment.  It  was  made  obviously  at  Sladden's  instance,  in 
order  to  keep  the  trust  more  completely  under  his  dominion.  This 
is  not  the  course  which  trustees  ought  to  pursue ;  and  I  must  con- 
sider the  trustees  as  responsible  for  the  acts  of  Sladden.  I  must, 
in  fact,  consider  his  acts  as  their  acts. 

Upon  the  assumption,  then,  that  Wraith's  mortgage  is  free  from 
objection,  it  would  follow  that  the  trustees  have  been  altogether  in 
the  wrong  (in  what  has  been  done  by  Sladden  on  their  behalf), 
since  they  had  notice  of  Wraith's  mortgage.  But  this  difficulty 
arises — Wraith's  mortgage  is  not  free  from  objection ;  and  the 
plaintiffs  have  not  the  benefit  of  the  argument  against  the  trustees, 
that,  in  Wraith's  offer,  of  which  the  trustees  had  notice,  a  trans- 
action was  contemplated  which  was  in  strict  accordance  with  the 
trust.  Indeed,  the  trustees  might,  with  some  appearance  of  reason, 
contend  that  they  were  altogether  justified  in  disregarding  a  notice 
which  had  terminated  in  a  breach  of  trust.     But  this,  I  think, 
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Marshal^  would  be  a  too  lenient,  as  it  would  be  a  very  technical  view  of  the 
sladden.  case.  Had  the  trustees,  as  I  think  they  ought  to  have  done,  com- 
municated with  Walker  as  soon  as  they  had  notice  of  Wraith's 
[  ***o  ]  offer,  it  *i8  impossible  to  doubt  that  the  objection  to  Wraith's 
mortgage  (which  is  very  trifling  in  amount)  would  have  been 
obviated.  Sladden's  motive  for  not  doing  so  cannot  be  mistaken ; 
and  if  in  this  suit  I  could  correct  that  which  is  wrong  in  Wraith's 
mortgage,  I  should  have  no  doubt  as  to  the  proper  order  to  be 
made.  In  that  case  the  plaintiffs  would  have  had  to  repair  in  this 
suit  a  breach  of  trust,  to  which  they  were  parties,  as  well  as  that 
of  which  they  complain  ;  and  I  should  have  repaired  both  breaches, 
giving  no  costs  of  this  part  of  this  suit.  And  I  think  I  ought  not 
to  make  any  difference  upon  the  point  of  costs,  because  another 
suit  may  be  necessary  in  respect  of  Wraith's  mortgage  (in  whose 
absence  I  cannot  clear  the  trust  estate),  unless  the  parties  have  the 
good  sense  to  set  the  matter  right  without  suit. 

Upon  the  whole,  I  think  the  proper  decree  to  be  made  upon  this 
part  of  the  case,  is  to  remove  the  trustees,  and  appoint  new  ones, 
without  prejudice  to  the  rights  of  any  of  the  parties  to  complain  of 
Wraith's  mortgage ;  and  in  this  suit  to  give  no  costs,  so  far  as  the 
suit  is  addressed  to  the  purpose  of  removing  the  trustees. 

With  respect  to  the  account.  In  the  absence  of  Holland,  and  in 
accordance  with  the  arrangement  made  at  the  hearing,  the  decree 
for  the  account  must  not  be  carried  back  further  than  the  retire- 
ment of  Holland;  which  (as  I  understand)  was  on  the  4th  of 
September,  1847.  There  is  nothing  in  the  mere  absence  of  Holland 
to  prevent  my  saying — if,  upon  the  merits,  it  would  be  right  so  to 
say — that  the  plaintiffs  have  a  right  to  require  that  neither  Penny 
nor  Marsh  shall  continue  trustees. 
[  *ui  ]  Next,  as  to  Sladden  being  a  party.    I  incline  strongly  *to  the 

opinion  that  the  counsel  who  drew  this  bill  had  not  in  his  mind  the 
cases  in  which  it  has  been  holden  that  solicitors,  concerned  in  the 
perpetration  of  fraud,  may,  upon  a  bill  filed  to  be  relieved  against 
such  fraud,  be  made  parties  to  it,  and  costs  prayed  against  them  as 
matter  of  relief.  I  think  the  case  intended  to  be  made  against 
Sladden  was  confined  to  this :  that  he  had  made  himself  directly  liable 
to  account  to  the  plaintiffs  as  a  trustee.  Upon  this  point  I  retain  the 
opinion  I  expressed  at  the  hearing.  Sladden  swears  that  he  acted 
as  agent  of  the  trustees  in  all  his  receipts  and  payments  of  the 
trust  property.  This  is  in  accordance  with  the  presumption  to 
which  the  facts  of  the  case  pnmd  facie  give  rise.     The  onui  is  upon 
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the  plaintiffs  to  prove  the  contrary;  and  the  plaintiffs,  for  the  Marshall 
reasons  I  stated  at  the  time  of  the  argument,  have  not  done  Sladdkk. 
this. 

If,  however,  I  am  to  consider  the  bill  as  seeking  to  charge 

Sladden  with  costs,  upon  the  ground  that  he  was  an  accomplice 

with  the  trustees  in  the  wrong  of  which  the  bill  complains,  my 

conclusion  is  against  the  plaintiff's  right  to  a  decree  in  that  respect. 

The  practice  which,  in  certain  cases,  entitles  a  party  to  make  a 

mere  agent  a  defendant  to  a  suit,  and  pray  costs  against  him,  is 

certainly  a  practice  of  a  very  anomalous  character,  and  is  open  to 

all  the  objections  pointed  out  by  the  Lord  Chancellor  in  Attwood 

v.  Small  (i).      If  the  Court  had  determined  that  every  one  who 

assisted  another  in  committing  a  wrong  should  be  answerable  for 

the  injury  sustained  by  the  party  aggrieved,  the  practice  would  not 

be  open  to  some  of  the  observations  which  apply  to  it  in  its  existing 

state.    But  that  is  not  the  state  of  the  case.    The  agent  is  not 

liable  for  ^the  injury  committed,  but  is  only  a  surety  for  the  costs       [  *442  ] 

incurred  in  redressing  the  wrong.    And  the  question  is,  whether 

the  present  case  falls  under  the  practice. 

After  what  has  fallen  from  the  Lord  Chancellor,  I  may  with 
confidence  assume  that  the  practice  will  not  be  extended  to  any 
cases  to  which  it  has  not  already  been  actually  applied.    And  the 
question  is,  how  those  cases  are  to  be  defined.    Lord  Bedesdale,  in 
his  Treatise  on  Pleadings,  appears  to  refer  the  origin  of  the  practice 
to  the  case  of  an  arbitrator  making  a  corrupt  award.     Such  cases 
are  very  peculiar.     The  arbitrator  is  himself,  in  fact,  the  wrong- 
doer.   In  cases  of  fraud  properly  so  called,  the  like  observation 
is  correctly  applied.     If  the  agent  actually  misleads  the  party 
aggrieved  by  a  mggestio  falsi,  or  a  suppressio  veii,  which  he  is  under 
an  obligation  to  disclose,  he  also  himself  does  the  specific  wrong  of 
virhich  the  party  complains,  as  in  the  case  of  the  arbitrator.    And 
if  the  practice  be  confined  to  such  cases,  the  practice,  however 
anomalous,  is  limited  in  its  application.    Lord  Bedesdale's  obser- 
vations, upon  a  fair  construction  of  them,  appear  to  me  to  confine 
the  practice  to  cases  of  fraud.     And,  as  far  as  my  researches  have 
gone,  the  Court  has  never  made  a  decree  against  a  mere  agents 
under  this  practice,  except  upon  the  ground  of  fraud.    I  asked 
counsel,  during  the  argument,  whether  any  case  could  be  founds 
in   which  the  Court  had  made  such  a  decree,  except  upon  the 
ground  of  fraud.    No  such  case  was  produced.     But  some  late  cases 

(1)  49  R,  R  115  (6  CI.  &  Fin.  352  et  eeq.). 
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Marshall  were  referred  to,  in  which,  from  the  language  of  the  judgmeiit,  it 
aLADDBN.  would  certaiuly  appear  that  the  Master  of  the  Bolls  may  have 
thought,  although  he  did  not  so  decide,  that  a  solicitor,  who,  by 
his  advice  and  agency,  helped  his  client  to  commit  a  wrong,  was 
within  the  practice,  although  not  actually  a  party  to  any  fraudulent 
[  '^^s  ]  misrepresentation  or  *concealment,  and  although  no  communication 
may  have  taken  place  between  him  and  the  party  aggrieved. 

The  observations  of  the  Master  of  the  Bolls  are  entitled  to  the 
greatest  weight ;  but  I  cannot  bring  myself  to  think  that  the  present 
case  is  within  the  practice.  In  one  sense,  indeed,  Sladden  may 
be  considered  chargeable  with  fraud,  for  every  wilful  act,  by  which 
a  wrong  is  committed,  may,  in  a  moral  point  of  view,  be  so  con- 
sidered. But  there  is  nothing  of  false  suggestion,  or  improper 
concealment,  or  undue  influence,  or  other  fraud,  in  its  technical 
sense,  or  any  fraud,  except  in  the  general  sense  above  adverted  to, 
with  which  Sladden  is  chargeable.  The  conduct  of  the  trustees, 
under  his  advice,  or  his  conduct,  (whichever  way  I  am  to  consider 
it,)  has  been  openly  and  avowedly  adverse  to  Walker  and  his  clients. 
I  cannot  think  that  such  a  case  is  within  the  anomalous  practice  I 
am  considering. 

Stopping  here,  I  think  the  bill  should  be  dismissed  as 
against  Sladden, — but,  adverting  to  the  cases  at  the  Bolls,  to  the 
difficulty  I  have  felt,  and  to  Sladden's  conduct  in  the  transactions 
which  are  the  subject  of  this  suit,  I  think  I  am  not  violating  the 
rule  generally  acted  upon  by  the  Lord  Chancellor, — of  throwing 
the  costs  of  a  suit  on  the  unsuccessful  party, — by  dismissing  the 
bill  against  Sladden,  without  costs. 

It  was  said,  however,  in  argument,  that,  as  the  plaintififs  had 
nought  relief  against  Sladden,  upon  the  specific  ground  of  fraud , 
and  failed  to  obtain  such  relief,  Sladden  is  entitled  to  his  costs,  under 
a  settled  rule,  which  was  lately  acted  upon  in  Lady  WUde's  case  (l), 
r  ^444  ]  in  the  House  of  Lords.  I  do  not  think  the  present  case  is  *within 
that  rule.  It  is  not  the  mere  use  of  the  word  fraud  in  the  pleadings, 
that  will  bring  a  case  within  its  operation.  When  acts  are  charged 
against  a  party,  which  in  themselves  are  fraudulent,  the  Court, 
upon  the  question  of  costs,  always  considered  the  bill  as  imputing 
fraud,  although  the  word  "  fraud  "  may  not  be  used  in  the  bill. 
Lord  Cottenham  made  that  remark  in  Pickering  v.  Pickering  (2), 
in  my  hearing  as  counsel ;  and  I  have  always  held,  that  the  mere 

(1)   IVildf  V.   Oibson,  73  E.  R.   191  (2)  48  E.  E.  104  (4  My.  &  Cr,  289}. 

(1  H.  L.  C.  605). 
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use  of  the  word  fraud  in  the  pleadings  ought  not  to  affect  the    Marshall 
question  of  costs,  where  the  case  made  is  not  one  of  fraud  in  the     sladden. 
proper  sense  of  the  term,  and  the  word  fraud  is  only  used  in  the 
vague  and  general  sense  I  above  referred  to,  which  appears  to  me  to 
be  the  case  in  the  present  bill. 

Dismiss  the  bill,  without  costs  as  against  Sladden.  Remove  the 
trustees,  and  refer  it  to  the  Master  to  appoint  new  trustees.  No 
costs  of  the  suit,  so  far  as  it  seeks  the  removal  of  the  trustees  and 
the  appointment  of  new  ones.  Account  of  the  trust  property,  such 
account,  by  consent,  not  to  be  carried  back  further  than  the  retire- 
ment of  Holland.  Reserve  further  directions  and  costs  of  suit, 
except  those  above  provided  for.  The  decree  to  be  without  preju- 
dice to  the  right  of  any  of  the  parties  interested  to  complain  of 
Wraith's  mortgage  in  any  other  suit  or  proceeding. 

[On  the  further  consideration  of  that  case  reported  in  4  De  G.  &        issi. 
Sm.  468,  Knioht-Brucb,  V.-C,  after  saying]  that  the  question  was,       *^"^  ^' 
whether  there  w6re  circumstances  which  could  justify  or  excuse  the      Kniqht 
conduct  of  the  trustees,  proceeded  thus  :  The  estate  was  subject  to  a    r  4  d^  g  & 
mortgage  at  4Z.  per  cent.    The  mortgagee  called  in  his  money,      Sm.  46s*  ] 
giving  notice  that  he  required  to  be  paid  off,  or  to  receive  interest 
at  51.  per  cent.    This  was  a  matter  of  importance  to  the  tenant  for 
life.    Accordingly,  she  or  some  of  her  family  found  an  unobjec- 
tionable person  who  was  willing  to  make  the  required  advance  at 
41.  per  cent.     The  trustees,  however,  acting  of  their  own  motion  or 
under  the  influence  or  advice  of  their  solicitor,  thought  that  the 
transaction  ought  not  to  be  carried  into  effect  except  under  their 
direction.    Without  the  concurrence  of  any  of  the  cestuis  que 
trustent,    they  looked  out  for  another  mortgagee,  a  proceeding 
which  was  needless,  and  worse,  even  if  they  had  succeeded  in  finding 
one  at  the  same  rate  of  interest.     But  the  mortgagee  whom  they 
selected  would  accept  no  less  than  4^Z.  per  cent.    Moreover,  the 
settlement  contained  powers  of  sale  and  exchange.    Now,  it  was 
possible,  that,  without  reference  to  any  eligible  estate  presenting 
itself  in  the  market,  it  might  be  advisable  to  sell  a  part  of  the  settled 
estate ;  as,  for  instance,  if  there  was  a  necessity  of  protecting  it 
from  the  attack  of  an  adverse  mortgagee.    But,  in  this  case,  there 
was  no  necessity  or  reason  for  such  a  proceeding,  other  than  the 
arbitrary  will  of  the  trustees,  or  of  some  person  employed  by  them. 
The  tenant  for  life  applied  to  the  Court  for  an  injunction,  and  the 
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Marshall  Court  accepted  the  undertaking  of  the  trustees,  that  the  sale  should 
Sladdbn.  ^^^  proceed.  If  they  had  not  given  that  undertaking,  tliey  would 
have  been  restrained  by  injunction.  It  is  impossible  to  view  their 
proceedings  (whether  they  ought  to  be  considered  as  the  instru- 
ments of  some  other  person  or  not)  otherwise  than  as  unjustifiable 
and  oppressive.  I  am  of  opinion  that  the  suit  has  been  entirely 
occasioned  by  their  improper  conduct,  and  tliat  they  must  pay  all 
[  •^^o  ]  the  costs  of  it,  so  far  *a8  the  costs  have  not  been  disposed  of  by 
Sir  Jambs  Wioram.  With  deference  to  him,  I  cannot  help  saying, 
that  I  should  have  made  them  pay  all  the  costs  without  the  slightest 
qualification,  and  have  regretted  that  I  could  do  no  more ;  but  I 
have  no  inclination  to  depart  now  from  what  has  been  done  by  that 
eminent  and  considerate  Judge.  My  only  doubt'  is,  whether  I 
should  direct  proceedings  to  be  taken  in  the  matter  of  the  solicitor 
under  whose  advice  the  trustees  acted.  I  am  not,  however,  disposed 
to  do  so  unless  on  the  application  of  some  of  the  parties  interested. 
But,  so  far  as  I  can  properly  express  disapprobation  of  his  conduct 
in  his  absence,  I  do  express  my  disapprobation  of  it.  The  un- 
professional portion  of  her  Majesty's  subjects  are  not  the  property 
of  the  professors  of  the  law. 


1849.  ATTOKNEY-GENERAL  v.   MUBDOCH. 

t/iintf  29  30 
Jnly  2,  3, 4, 5,   (7  Hare,  445—470 ;  S.  C.  !9L.  J.  Ch. »  ;  14  Jur.  588 ;  aflfd.  1  De  G.  M.  &  G.  86.) 

Aov!  7.  Distinction  between  a  trust  created  for  the  use  of  Protestant  Dissenters 

generallj',  and  for  the  use  of  an  existing  congregation  of  Protestant  Dis- 

WiORAM,  senters  belonging  to  a  particular  minister :  in  the  former  case  Presbyterians, 

V.-C.  Baptists,  and  Independents,  are  included ;  in  the  latter,  the  terms  of  the 

[  445  ]  trust  open  an  inquiry  into  the  particular  character  of  the  congregation 

which  is  the  object  of  the  trust. 

It  is  not  necessary,  in  order  that  the  Court  may  be  enabled  to  enforce  a 
trust  for  a  certain  congregation  of  Dissenters,  tiiat  the  trust  should  be 
declared  by  any  deed  or  writing ;  the  Court  may  ascertain,  from  evidence 
of  usage  or  otherwise,  the  particular  trusts  to  which  the  property  is 
dedicated. 

Where  trusts  of  a  meeting-house  in  England  are  created  for  the  use  of 
a  congregation,  to  be  in  as  stiict  connexion  as  is  practicable  with  the  Estab- 
lished Church  of  Scotland,  no  person  is  entitled  to  be  a  minister  of  the 
meeting-house  whose  opinions  or  acts  constitute  a  disqualification  for  the 
ministry  of  that  Church;  and  the  fact  that  the  meeting-house  is  locally 
situated  beyond  the  jurisdiction  of  that  Church  is  immaterial. 

In  determining  the  question,  whether  a  particular  minister  was  dis- 
qualified as  a  minister  of  the  Established  Church  of  Scotland,  the  Court 
considered  whether  the  acts  of  such  minister  had  brought  him  within  the 
predicament  which,  accoi*ding  to  the  terms  of  a  declaration  of  the  General 
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Assembly  of  that  Church,  constituted  a  dissolution  of  his  connexion  with  A.-G. 

it,  without  determining  whether  the  sentence  of  a  particular  presbytery,  <•• 

depriving  him  of  his  licence,  was  or  was  not  conclusive  as  a  disqualifi- 
cation. 

An  information,  filed  in  March,  1846,  at  the  relation  of  four 
persons,  who  were  four  of  the  trustees  appointed  by  a  deed  of 
October,  1885,  of  a  meeting-house  and  premises  at  Berwick-upon- 
Tweed,  called  the  Low  Meeting-house,  and  a  bill  by  the  same  four 
persons  as  plaintiffs,  against  Alexander  Murdoch,  the  officiating 
minister  of  the  meeting-house,  and  the  trustees  who  were  not 
plaintiffs.  The  information  and  bill  sought  a  declaration  that  the 
Low  Meeting-house  and  premises  were  subject  to  trusts  for  the 
appropriation  of  the  same  as  a  place  of  public  religious  worship 
on  the  model  of  the  Church  of  Scotland,  and  in  as  strict  con- 
nexion with  the  same  as  was  practicable ;  and  that  no  person  was 
qualified  for,  or  competent  to  exercise  the  office  of  minister  or  pastor 
of  the  Low  Meeting-house,  without  being  a  licentiate  and  a  recog- 
nised minister  of  the  Church  of  Scotland,  and  in  full  connexion  there- 
with, and  such  further  declaration  of  the  trusts  of  the  property  as  the 
Court  should  think  proper  ;  that  the  defendant  Murdoch  might  be 
restrained  from  occupying  and  using  the  pulpit,  and  from  preaching 
and  teaching  in,  and  in  any  manner  officiating  as  the  minister  or 
pastor  of  the  Low  Meeting-house  ;  and  that,  if  necessary,  he  might 
be  removed ;  that  *the  defendants  Wilson,  Smith,  and  Thompson,  [  •446  ] 
trustees  who  had  concurred  with  Murdoch,  might  be  restrained 
from  allowing  the  use  of  the  pulpit  to  any  person,  and  from  per- 
mitting any  person  to  preach  or  teach  in  the  Low  Meeting-house, 
not  being  such  licentiate  and  recognised  minister,  and  from  allow- 
ing the  premises  to  be  used  in  any  manner  otherwise  than  as  a 
place  of  public  religious  worship  on  the  model  and  in  the  strict 
connexion  aforesaid ;  that  all  necessary  and  proper  directions  might 
be  given  for  the  election  of  a  fit  minister ;  and  that  the  defendants 
Wilson,  Smith,  and  Thompson,  might  be  declared  guilty  of  a 
breach  of  trust,  and  removed;  and  that  new  trustees  might  be 
appointed. 

Upon  the  institution  of  the  suit,  an  injunction  was  applied  for  to 
restrain  the  defendants  from  using  or  permitting  the  pulpit  to  be 
used  in  the  manner  complained  of.  The  Court  on  that  occasion 
considered  that  the  case  differed  from  that  of  The  AtUyi-ney- 
General  v.  Welsh  (i),  in  the  fact  that  the  original  trust  was  not  so 

(1)  67  R.  E.  152  (4  Hare,  572). 
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A.-G.  conclasively  proved,  as  would  justify  the  Court  in  giving  the  relief 
MnKDocH.  Bought  upon  an  interlocutory  application ;  and  the  Court  refused 
by  injunction  to  do  more  than  restrain  the  defendant  Murdoch  from 
teaching  or  preaching  in  the  Low  Meeting-house  otherwise  than 
in  conformity  with  the  doctrine,  discipline,  and  practice  of  the 
Church  of  Scotland. 

The  information  and  bill  were  taken  pi'o  confesso  against  the 
defendant  Thompson,  and  the  answers  of  the  other  defendants, 
except  Murdoch,  Wilson,  and  Smith,  were  not  replied  to.  The 
evidence  entered  into  in  support  of  the  information  and  bill,  and  on 
the  part  of  the  defendants  Murdoch,  Wilson,  and  Smith,  was 
[  *447  ]  voluminous,  *and  included,  besides  the  instruments  relating  to  the 
particular  property,  many  matters  of  public  and  individual  history, 
relating  to  the  dissenting  bodies  in  Berwick  and  elsewhere,  and 
to  the  persons  who  had  from  time  to  time  officiated  as  ministers 
at  the  Low  Meeting-house. 

The  first  minister  of  the  congregation,  wliich  became  at  a  later 
period  the  possessors  of  the  Low  Meeting-house,  of  whom  any 
evidence  appeared,  was  named  Ogle.  Ogle  was  minister  of  the  con- 
gregation in  1685.  He  was  succeeded  by  Foster,  and  Foster  was  sac- 
ceeded  by  John  Turner  ;  other  ministers  had  succeeded  from  time  to 
time,  and  the  defendant  Alexander  Murdoch  was  appointed  in  1836. 

The  first  instrument  under  which  the  meeting-house  appeared  to 
have  been  acquired  by  the  predecessors  of  the  present  congregation, 
was  an  indenture  of  feo£fment,  dated  the  27th  of  September,  1717» 
whereby  John  Simpson  enfeoffed  John  Douglas  and  his  heirs  with 
a  burgage  or  tenement,  barn  and  garden,  therein  described.  John 
Douglas,  in  consideration  of  106/.,  conveyed  the  premises  by  lease 
and  release,  dated  the  21st  and  22nd  of  May,  1719,  to  Stow  and 
five  others,  and  their  heirs.  Stow  and  the  three  other  surviving 
releasees,  by  lease  and  release  of  the  29th  and  80th  of  July,  1734,  in 
consideration  of  100/.  conveyed  the  premises  then  described  as  ''  all 
that  burgage  or  tenement  and  garden  thereunto  belonging,  (on  part 
whereof  there  has  been  lately  erected  a  house,  now  used  as  a  meeting- 
house for  a  congregation  of  Protestant  Dissenters,)*'  to  Sibbitt  and 
Temple,  and  their  heirs.  Sibbitt  and  Temple,  by  lease  and  release 
of  the  1st  and  2nd  of  August,  1784,  for  the  same  consideration  con- 
veyed the  premises,  by  the  same  description,  to  Stow  and  seven 
[  *448  1  others,  their  heirs  and  ^assigns.  By  lease  and  release,  dated  the 
9th  and  10th  of  January,  1766,  made  between  Stow,  apparently 
the  surviving  releasee  named  in  the  preceding  deed,  of  the  one 
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part,  Hodgson  and  several  others,  described  as  members  and  con-  a.-g. 
tributors  to  the  support  of  the  pastor  of  and  belonging  to  the  Murdoch. 
meeting-house, — and  John  Gardner,  of  the  other  part,  reciting  the 
deeds  of  August,  1884,  and  that  the  premises  by  right  of  survivor- 
ship were  then  legally  vested  in  Stow,  it  was  witnessed,  that  Stow 
did  thereby  declare  that  the  premises  were  so  conveyed  upon  trust 
only,  and  to  and  for  the  people  or  congregation  of  Protestant  Dis- 
senters, then  known  by  the  name  of  the  congregation  or  people 
belonging  to  the  Reverend  Master  John  Turner,  and  to  and  for 
no  other  use,  intent,  or  purpose  whatsoever;  and  Stow  thereby 
conveyed  the  same  to  Hodgson  and  the  other  parties  of  the  second 
part,  upon  corresponding  trusts  (1).  The  subsequent  deeds  down 
to  those  of  October,  1835,  under  which  the  plainti£fs  and  defendants 
became  trustees,  referred  to  the  deed  of  January,  1766,  as  expressing 
the  trusts  of  the  property. 

Proceedings  were  instituted  against  Mr.  Murdoch  before  the 
Presbytery  of  Dumfries,  and  in  August,  1845,  sentence  was  pro- 
nounced by  that  Presbytery,  declaring  that  Mr.  Murdoch  had  by  his 
own  act  ceased  to  be  a  licentiate  of  the  Church  of  Scotland  as  by 
law  established,  and  that  he  was  thenceforth  disqualified,  not  only 
from  receiving  any  presentation  or  appointment  to  a  parochial  or 
other  spiritual  charge  in  the  said  Church  of  Scotland,  but  also 
from  retaining  the  status  of  a  minister  of  the  said  Church  in  any 
place  whatsoever,  unless  reponed  by  the  competent  ecclesiastical 
judicatory.  Mr.  Murdoch  had  protested  against  the  jurisdiction 
of  the  Presbytery  of  Dumfries;  and  he  adduced  evidence  in  the 
cause  for  the  pui-pose  of  *showing  that  it  was  not  binding  upon  [  •44»  ] 
him,  or  that  he  was  not  thereby  disqualified  for  the  ministerial 
office  in  the  Church  of  Scotland. 

The  conclusion  of  the  Court,  on  the  result  of  the  evidence  of  the 
trusts,  as  they  were  to  be  collected  from  the  general  usage  of  the 
parties  who  had  been  in  the  enjoyment  of  the  trust  property,  and 
on  the  consequences  of  the  acts  by  which  it  was  alleged  that  the 
connexion  of  Mr.  Murdoch  with  the  Church  of  Scotland  had  been 
severed,  appear  in  the  judgment,  to  which  some  notes  have  been 
added  where  they  seemed  necessary  to  explain  the  facts  referred  to. 

The  Solicitor-General,  Mr.  Little,  and  Mr.  T.  D.  Salmon,  for 
the  information  and  bill ;  and 

Mr.  Lenin,  for  the  defendants,  who  concurred  in  the  view  of 
(1)  These  are  stated  in  the  judgment,  infra,  p.  185. 
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A..G.  the  tmst  taken  by  the  plaintiffB,  relied  upon  the  principles  laid 
McEDocH.  ^^^^  '^  r*^  Attorney-General  v.  Munro{i),  and  2'he  Attorney- 
Generals.  Welsh  {2).  They  also  cited  Attorney-General  v.  Di-um- 
numd  (8),  Milligan  v.  Mitchell  (4),  Broom  v.  Summers  (6),  Attorney- 
General  V.  Pearson  (6),  and  CraigdaUie  v.  ^iArfikin  (7).  And  on  the 
argument  that  the  trosts  must  be  ascertained,  in  the  absence  of 
distinct  expression,  by  usage.  Archbishop  of  York  v.  Stapleton  (s), 
Attorney-General  v.  Parker  (9),  and  Chad  v.  TUsed  (10). 

3/r.  Rdt,  Mr.  Malins,  and  Afr.  Selwyn,  for  the  defendants 
Murdoch,  Wilson,  and  Smith. 

[  ^^  ]  On  the  part  of  the  defendants  it  was  contended,  that  the  alleged 

connexion  of  the  congregation  of  the  Low  Meeting-house,  with  the 
Established  Church  of  Scotland,  was  not  supported  by  the  evidence. 
It  was  not  found  in  the  deeds  of  trust.  There  was  nothing  in  those 
deeds  to  limit  the  use  of  the  property  to  any  particular  class  of 
Protestant  Dissenters.  The  declaration  by  Stow,  in  the  deeds  of 
1766,  could  not  properly  be  imported  into  the  trust ;  but,  even  if 
introduced,  there  was  nothing  in  that  declaration  beyond  the  fact, 
that  John  Turner  was  the  minister,  which  was  perfectly  consistent 
with  the  generality  of  the  trust.  There  was  no  distinct  proof  that 
the  successive  ministers  had  been  licentiates  of  the  Established 
Church  of  Scotland,  or  even  that  John  Turner  had  been  a  minister 
of  that  Church.  All  the  historical  facts  were  opposed  to  the  pre- 
tended connexion:  it  could  not  have  existed  in  1685,  when  the 
congregation  was  first  formed,  for  the  Church  of  Scotland  was  then 
Episcopal.  The  limitation  to  a  class  of  Dissenters,  separated  by 
any  definite  boundary  from  other  Dissenters,  necessarily  involved 
the  existence  of  creeds  or  articles  of  subscription ;  but  the  existence 
of  any  such  restrictions  among  the  Protestant  bodies  dissenting 
from  the  Church  in  this  country  was  contradicted  by  the  history  of 
the  times  in  which  this  foundation  took  its  rise,  and  by  the  known 
repugnance  of  the  Dissenters  of  that  age  to  such  restrictive  formulae. 
All  the  inferences  to  be  drawn  from  the  later  efforts  of  this  con- 
gregation, and  others  holding  similar  opinions,  to  imite  themselves 
closely  with  the  Established  Church  of  Scotland,  was  against  the 

(1)  79  R  E.  151  (2  De  G.  &  Sm.  122).  (6)  17  E.  E.  100  (3  Mer.  409). 

(2)  67  E.  E.  152  (4  Hare,  572).  (7)  21   R  E.    107  (2  Bligh,    629  ; 

(3)  59  E.  E.  292  (I  Dr.  &  War.  353).  S,  t\  1  Dowl.  1). 

(4)  36  E.  E.  315  (1  My.  &  K.  446 ;  (8)  2  Atk.  136. 
8.  C.  3  My.  &  Or.  72).                                    (9)  3  AtL  676. 

(5)  54  E.  E.  396  (11  Sim.  353).  (10)  23  E.  E.  477  (2  B.  &  B.  403), 
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probability  of  the  previous  existence  of  any  such  union, — an  union  A.-o. 
which  was,  moreover,  in  the  nature  of  things,  impossible,  inasmuch  Murdoch. 
as  the  Established  Church  of  Scotland  could  not  impart  any  of 
their  rights  or  privileges  as  an  establishment  to  persons  adopting 
their  religious  opinions  beyond  the  ^border,  nor  could  such  persons  I  *^&i  ] 
in  England  be  members  of,  or  be  represented  for  any  practical 
purpose  in  the  General  Assembly  of  the  Church  of  Scotland.  It 
was  impossible  the  union  could  be  anything  more  than  sympathy 
derived  from  a  conformity  in  religious  views.  It  was  substantially, 
though  not  formally,  analogous,  for  example,  to  the  sympathy 
which  was  felt  by  some  of  the  clergy  and  laity  in  the  Church  of 
England  for  the  congregations  separated  from  the  Church  of  Rome, 
to  be  found  in  the  remoter  parts  of  Piedmont  and  Savoy,  and 
through  whom  many  of  such  persons  appeared  to  be  anxious  to 
trace  the  preservation  of  a  primitive  faith  anterior  to  the  Reforma- 
tion. This  kind  of  sympathy  might  be,  as  in  fact  it  was,  more  or 
less  fervent  at  different  times,  and  it  might  cease  altogether ;  but 
the  position  of  the  parties  on  either  side  was  wholly  unaffected  by 
the  changes  that  took  place  in  the  light  in  which  they  regarded 
each  other. 

They  cited  Attorney -Oeneral  v.  Gardner  (\),  Leslie  v.  Birnie(2), 
and  Lady  Hewley's  case  (Attorney-General  v.  Shore)  (3). 

Thb  Yice-Changbllob  :  ^'*^»  7. 

The  dispute  in  the  present  case  has  arisen  out  of  circumstances 
analogous  to  those  which  gave  rise  to  the  case  of  The  Attorney- 
General  v.  Welsh  (4),  and  The  Attorney-General  v.  Mnnro  (6).  The 
defendant  Murdoch  was  elected  minister  or  pastor  of  the  Low 
Meeting-house  at  Berwick,  in  the  year  1886,  and  was,  as  I  under- 
stand, the  thirteenth  minister  who  had  held  that  office  since  the 
congregation  was  first  formed,  and  of  *which  the  congregation  now  [  *452  ] 
using  and  claiming  to  be  the  owners  of  the  Low  Meeting-house  at 
Berwick  are  the  successors.  Mr.  Murdoch  was,  at  the  time  of  his 
election  as  minister,  a  licentiate  and  ordained  minister  of  the 
Established  Church  of  Scotland.  The  Attorney-General  and  plain- 
tiffs allege  that  Mr.  Murdoch  has  since  adhered  to  that  body, 
^rhieh,  after  the  decision  in  the  Auchterarder  case  (6),  seceded  from 

(1)  79  B.  E.  137  (2  De  G.  &  Sm.         (4;  67  E.  R  152  (4  Hare,  572). 
102).  (5)  79  E.  E.  151  (2  De  G.  &  Sm. 

(2)  26  E.  E.  14  (2  EuBS.  114).  122). 

(3)  54  R  E.  445  (11  Sim.  592  ;  8.  C,         (6)  See  Eoberteon's  Eeport,  2  vols. ; 
0  a.  &  Fin.  355).  see  also  6  Gl.  &  Fin.  646. 
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A.-a.  the  Established  Church  of  Scotland,  and  constitates  what  is  now 
MuBDocH.  called  the  Free  Church ;  and  the  case  of  the  AUomey-Oeneral  and 
the  plaintiffs  is,  that  Mr.  Murdoch  having  thus  adhered  to  the  body 
known  as  the  Free  Church,  has  become  disqualified  for  and  is 
incompetent  to  exercise  the  office  of  minister  or  pastor  of  the  Low 
Meeting-house. 

If,  at  the  close  of  the  argument,  I  had  been  as  fully  aware,  as  I 
now  suppose  myself  to  be,  of  what  was  actually  decided  in  the  case 
of  The  Attorney- General  v.  Munro,  there  would  have  been  only  one 
point  in  the  present  case,  at  the  utmost,  upon  which  I  should  have 
thought  it  necessary  to  reserve  my  judgment;  and  as  that  point  is' 
the  only  one  upon  which,  after  the  best  consideration  which  I  have 
been  able  to  give  to  the  present  suit,  I  think  any  difficulty  can  be 
entertained,  I  shall  endeavour,  in  the  observations  I  am  about  to 
make,  to  point  out  how  much  of  this  case  I  consider  as  virtually 
decided  by  The  Attorney-General  v.  Munro.  In  order  to  do  this 
with  greater  distinctness,  I  shall  begin  with  supposing  that  the 
trusts  which  the  Attorney-General  and  the  plaintiffs  contend  are 
the  trusts  of  the  Low  Meeting-house,  are  declared  by  deed,  as  they 
were  in  the  cases  of  The  Attorney-General  v.  Welsh,  and  Attorney- 
[  M63  ]  General  v.  Munro ;  and  in  considering  the  case  ♦upon  that  hypo- 
thesis, I  will  assume  that  Mr.  Murdoch  has  seceded  from  the 
Established  Church  of  Scotland  and  adhered  to  the  Free  Church, 
and  that  the  Act  of  the  General  Assembly,  of  the  2nd  of  June, 
1845  (i),  applies  to  Mr.  Murdoch.  Upon  these  hypotheses  the  case 
of  The  Attorney-General  v.  Munro  is  a  distinct  authority,  entitling 
the  plaintiffs  to  the  relief  they  ask. 

The  Attorney-General  v.  Welsh  was,  I  believe,  the  first  of  the 
cases  of  this  class  which  came  before  the  Court.    The  second  was 
the  present  case,  upon  the  notice  for  an  interim  injunction,  in 
July,  1846;  but  at  that  time  The  Attorney-General  y.  Munro  had 
not  cpme  before  the  Court;  and  in  giving  my  judgment  in  the  case 
of  The  Attorney-General  v.  Welsh,  and  afterwards  on  the  motion  in 
the  present  case,  I  abstained  from  giving  any  opinion  on  one  point, 
which  is  now  concluded  by  The  Attorney-General  v.  Munro.    I  did 
not  hesitate  to  state  my  opinion,  that  the  decision  in  the  first 
Auchtei'arder  case  was  in  its  nature  declaratory ;  that  it  introduced 
no  alteration  in  the  Established  Church  of  Scotland,  and  decided 

(1)  This  Act  ifl  stated  fully  in  the      v.  Munro,  ;79  E.  E.  at  pp.  182,   183 
judgment    of     the    Vice- Chancellor      (2  De  G.  &  Sm.  at  p.  191). 
Kniokt  Bruce    in   Attorney-Qtneral 
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only  what  was  the  then  position  of  that  Church.  I  was  pressed  a.-g. 
with  an  argument  of  the  defendants,  that  whatever  the  case  might  Murdoch. 
be  as  to  Scotch  churches  locally  situated  in  Scotland,  and  subject 
to  the  jurisdiction  of  the  Established  Church  of  Scotland,  the  ques- 
tion of  non-intrusion  involved  no  question  of  doctrine,  discipline, 
or  practice,  and  that  it  was  purely  speculative  as  regards  any  pro- 
prietary church  locally  situated  in  England.  Upon  the  value  of 
this  argument  I  gave  no  opinion,  deciding  only,  that,  upon  the 
evidence  then  before  me,  it  was  impossible  I  could  act  upon  it ;  but 
the  decision  of  The  Attomey-General  v.  Munro  has  set  that  question 
at  rest.  The  point  arofte  *in  that  case,  and  was,  I  think,  rightly  [  •^si  ] 
decided.  If  therefore,  the  trusts  of  the  Low  Meeting-house  at 
Berwick  are  such  as  the  Attoi'ney-General  and  the  plaintiffs  say  they 
are ;  and  if  those  trusts  were  declared  by  deed ;  and  if  Mr.  Murdoch 
has  seceded  from  the  Established  Church  of  Scotland,  and  adhered 
to  the  Free  Church  ;  and  if  the  Act  of  the  General  Assembly,  which 
I  have  referred  to,  applies  to  Mr.  Murdoch,  there  can  be  no  doubt 
as  to  the  conclusion  to  which  I  must  come.  The  case  is  bound  by 
authority.  The  circumstance  that  the  Low  Meeting-house  at 
Berwick  is  locally  situated  in  England,  and  is  not  subject  to  the 
jurisdiction  of  the  Established  Church  of  Scotland,  makes  no 
difiference. 

The  next  point  which  suggests  itself  is,  whether  the  absence  of  a 
deed,  declaring  the  trusts  of  the  property  comprised  in  the  inden- 
tures of  1719,  makes  any  difference.  It  was  not  argued,  nor  could 
it  have  been  argued  with  success,  that  there  was  any  rule  of  law 
which,  in  a  case  circumstanced  as  this  is,  makes  a  deed  or  even  a 
writing  necessary  to  the  case  of  the  Attorney-General  and  the 
plaintiffs.  The  consequence  of  the  absence  of  such  deed  or  writing 
is,  that  the  Attorney-General  and  the  plaintiffs  have  had  cast  upon 
them  the  burthen  of  proving  otherwise  that  the  trusts  of  the  Low 
Meeting-house  were  such  as  they  say  they  were,  in  order  to  entitle 
them  to  the  decree  they  ask.  This  is  the  question  which  I  stated 
at  the  outset  has  been  the  real  question  of  difficulty  in  the  present 
case ;  and  to  the  consideration  of  this  question  I  have  accordingly 
directed  my  best  attention.  But  it  will  be  most  convenient  that  I 
should  reserve  this  point  for  the  last,  and  assume,  for  argument's 
sake  only,  whilst  I  am  observing  upon  other  points  of  the  case, 
that  it  is  to  be  answered  in  favour  of  the  Attorney-General  and  the 
plaintiffs — at  least,  to  this  extent,  that  no  person  is  eligible  to,  or 
entitled  to  hold  *the  office  of  minister  of  the  Low  Meeting-house,       [  '455  J 

12—2 
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A.-G.         whose  opinions  and  acts  constitute  a  disqualification  for  the  ministry 
MuBDocH.     ^'  ^^^  Established  Church  of  Scotland. 

I  have  hitherto  assumed  that  Mr.  Murdoch  has,  by  some  positive 
act  or  acts,  both  seceded  from  the  Established  Church  of  Scotland 
and  adhered  to  the  Free  Church.  From  the  charge  of  formal 
secession,  Mr.  Murdoch  must,  I  believe,  be  at  once  acquitted, 
except  so  far  as  adherence  to  the  Free  Church  involves  in  it  a 
secession  from  the  Established  Church.  I  do  not  find  that  Mr. 
Murdoch  has,  by  signing  any  deed  of  demission,  or  other  formal 
act,  in  terms  seceded  from  the  Established  Church  of  Scotland. 
But  is  any  such  express  act  of  secession  necessary  ?  The  answer 
to  this  question  must  be  in  the  negative.  The  Act  of  the  Greneral 
Assembly,  of  the  2nd  of  June,  1845,  in  terms  decides  that  adher- 
ence to  the  Resolution  of  the  Synod,  held  at  Berwick,  on  the  16th 

[  *456  ]  of  April,  1844  (i),  was  alone  sufficient  *to  dissolve  the  connexion 
between  the  adhering  members  of  the  Synod  of  Berwick  and  the 

[  M67 1  Established  '''Church  of  Scotland.  The  Act  of  the  Assembly  treats 
the  adherence  itself  as  a  repudiation  of  that  connexion.  The  words 
are — ''  That,  as  the  several  members  of  the  said  Synod  and  Pres- 
byteries have,  by  adhering  to  the  said  Resolutions,  ceased  to  be 
ministers  or  licentiates  of  the  Church  of  Scotland  as  by  law  estab- 
lished, and  repudiated  their  connexion  with  the  said  Church,  they 
are  no  longer  entitled  to  officiate  in  any  church  or  chapel  in  con- 
nexion with  the  Established  Church,  and  are  therefore  not  to  be 
held  as  ministers  or  licentiates  of  the  Church  of  Scotland."  Upon 
reference  to  the  Resolutions  of  the  Sjnod  held  at  Berwick,  men- 
tioned in  the  Act  of  the  Assembly,  of  the  2nd  of  June,  1845,  it  will 
not  appear  that  there  is  anything  in  them  which  imports  secession 
from  the  Church  of  Scotland  on  the  part  of  the  individual  members 
at  the  Synod,  except  what  is  involved  in  adherence  to  the  Free 
Church,  and  (I  do  not  know  whether  the  observation  is  worth 
making),  that,  before  [the  Act  of  the  2nd  of  June,  1845,  the  con- 

[  '458  ]  nexion,  which  in  1886  was  formed  between  the  Established  ♦Church 
of  Scotland  and  the  Presbytery  of  Berwick,  was  dissolved. 

The  next  question  then  is,  whether  Mr.  Murdoch  has  so  acted  as 
to  have  brought  himself  within  the  scope  of  the  Act  of  the  General 
Assembly,  of  the  2nd  of  June,  1845  ?  If  this  question  be  identical 
with  the  question,  whether  Mr.  Murdoch's  avowed  opinions  are 
those  of  the  Free  Church,  or  of  the  Established  Church  of  Scotland, 
there  is  not,  as  it  appears  to  me,  any  room  for  doubt ;  but  as  the 
(1)  See  79  R.  B.  p.  183. 
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evidence  appears  to  me  to  prove  this  and  a  great  deal  more,  I  will 
not  embarrass  the  case  by  making  Mr.  Murdoch's  private  opinions 
a  matter  of  separate  consideration.  If  it  be  necessary  to  decide 
the  point,  I  think  Mr.  Murdoch  must  be  considered  as  an  adherent 
to  the  Resolutions  of  the  16th  of  April,  1844  (i),  which,  by  the  Act 
of  the  General  Assembly,  of  the  2nd  of  June,  is  declared  to  have 
ipso  facto  dissolved  his  connexion  with  the  Established  Church  of 
Scotland.  The  fact  that  he  holds  the  opinions  of  the  Free  Church 
is  a  step  only  in  the  proof  of  the  adherency ;  and  those  opinions, 
and  the  charge  of  adherency,  appear  to  me  incontestably  proved  by 
Mr.  Murdoch's  letter  of  the  8th  of  September,  1843  (2),  *in  answer 
to  the  plaintiff's  letter  of  the  preceding  day,  by  the  admissions  in 
his  answer,  which  was  read  by  the  plaintiffs  as  evidence  in  support 
of  their  case  (s),  by  the  part  which  he  took  in  the  proceedings  of 
the  16th  of  April,  1844  (4),  by  his  connexion  with  the  Synod  and 
Presbytery  of  Berwick,  and  by  the  part  taken  by  him  in  the  con- 
troversy relating  to  the  Free  Church  and  the  Established  Church 
of  Scotland.  A  man  adheres  to  an  opinion  when  he  remains  firmly 
fixed  in  that  opinion, — he  adheres  to  a  Resolution  when,  being 
present  at  the  meeting  at  which  the  Resolution  is  come  to,  he 


A.-G. 
r. 

MUKDOCH. 


(1)  See  79  R  E.  at  p.  183. 

(2)  Mr.  Murdoch,  in  this  letter,  in 
answer  to  the  question,  whether  he 
had  given  his  adherence  to  the  Free 
Church,  said,  inter  alia,  **  As  to  having 
joined  the  Free  Church,  it  may  rather 
be  said  to  have  joined  ours,  that  is  to 
say,  holds  the  standards  of  the  Church 
of  Scotland,  without  any  civil  benefice. 
I  have  made  no  change  in  joining  any 
party,  but  hold  now,  as  I  ever  did,  the 
principles  of  the  Scottish  Church.  That 
Church  itself  maintains  that  our  Synod 
can  have  no  other  than  a  symbolical 
connexion  with  it,  that  is  to  say,  by 
its  standards.  Both  parties  in  Scot- 
land have  all  along  maintained  that 
Presbyterians  like  ourselves,  in  Eng- 
land, are  in  these  circumstances,  and 
are  a  co-ordinate  and  independent 
Church.  To  this  co-ordinate  Church 
I  belong,  and,  as  yet,  it  has  not  joined, 
nor  probably  will  join  itself  to  either 
of  these  parties.  In  no  other  relation 
did  or  can  the  Established  Church  of 
Scotland  ever  recognise  any  Presby- 
terian Church  of  Scotland.  It  is  only, 
however,  manly  and  candid  for  nie  to 


state,  that,  like  every  other  man,  I 
claim  to  myself  the  right  to  express 
as  well  as  to  entertain  a  decided 
opinion  in  this  matter,  which  is  all 
that  I  have  done,  having  neither 
signed  nor  (from  the  circumstances 
I  have  stated)  been  required  to  sign, 
either  the  act  of  separation  from  the 
Establishment  in  Scotland,  or  the 
deed  of  demission,  which  the  seceding 
ministers  all  did." 

(3)  Mr.  Murdoch,  by  his  answer, 
said,  *'  That,  as  to  the  points  of  dif- 
ference, he  thought  the  Free  Church 
was  in  the  right,  and  had  entertained 
and  expressed  that  opinion, — that  he 
might  have  stated  that  he  should 
decline  to  accept  a  presentation  to  a 
church  in  Scotland,  if  it  were  offered 
to  him ;  but  he  declined  to  answer 
whether,  if  such  presentation  were 
now  offered  to  him,  he  would  accept 
the  same  ;  or,  if  not,  why  he  would 
not  accept  the  same." 

(4)  Mr.  Murdoch  was  present  at  the 
meeting,  and  seconded  the  resolution 
to  adopt  the  overture  of  that  day. 


[  '^SS  ] 
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A.-G.  assents  to  it,  and  gives  it  the  authority  of  his  voice  and  sanction. 
Murdoch.  No  particular  form  of  doing  this  can  be  requisite.  The  Judge  who 
has  to  decide  the  case  must,  as  a  juryman,  decide  upon  the  evidence 
before  him,  whether  the  party  charged  with  adherency  is  or  not 
proved  to  have  adhered  in  the  sense  above  explained.  In  The 
Attoimey-General  v.  Mtinro  the  Vice-Chancellor  Knight  Bruce  so 
reasoned  on  this  part  of  the  case.  He  reviewed  the  several  acts  of 
Mr.  Munro,  for  the  purpose  of  seeing  whether  the  charge  of  adher- 
ency made  against  that  gentleman  was  or  not  substantiated,  and 

[  *^6^  ]  concluded  by  saying  *that  the  evidence  taken  together  had  con- 
vinced him  that  Mr.  Munro,  by  his  opinion  and  acts,  had  placed 
himself  in  the  predicament  of  adherency  stated  in  the  Act  of  the 
General  Assembly,  of  the  2nd  of  June,  1845.  Tlie  acts  of  Mr. 
Munro  in  that  case,  upon  which  the  opinion  of  the  Court  was 
founded,  were  more  numerous  than  are  those  upon  which  I  found 
my  opinion  in  the  present  case ;  but  I  think  there  is  enough  in 
this  case  to  justify  the  like  conclusion.  In  the  absence  of  denial 
or  explanation  on  the  part  of  Mr.  Murdoch,  I  cannot  but  regard 
him  as  an  adherent  to  the  Berwick  Besolutions  of  the  16th  of  April, 
1844,  to  which  the  Act  of  the  General  Assembly  refers.  I  find  no 
such  denial  or  explanation,  as  can  take  away  the  effect  of  the  acts 
referred  to,  bearing  on  Mr.  Murdoch's  position  with  respect  to  the 
Established  Church  of  Scotland  ;  and  as  no  change  in  Mr.  Murdoch's 
opinion  is  suggested,  I  must  consider  his  opinions  as  being  the 
same  now  as  they  were  in  April,  1844. 

I  think  it  right,  however,  to  add,  that,  in  a  case  like  the  present, 
in  which  I  am  called  upon  to  administer  the  trusts  of  a  charity,  I 
am  not  prepared  to  admit  that  it  is  necessary  for  the  plaintiffs  to 
prove  the  adherency  of  Mr.  Murdoch  to  the  Besolutions  of  the  16th 
of  April,  assuming  (as  I  now  do)  that  no  person  is  eligible  to,  or 
entitled  to  retain  the  office  of  minister  of  the  Low  Meeting-house, 
whose  opinions  and  acts  constitute  a  disqualification  for  the  office 
of  minister  of  the  Estabhshed  Church  of  Scotland.     It  appears  to 
me,  that  the  A  ttoiiiey -General  and  the  plaintiffs  have  proved  enough  , 
if  they  have  proved  that  Mr.  Murdoch  is  under  such  a  disqualifica- 
tion.    The  Act  of  the  Assembly,  of  the  2nd  of  June,  1846,  waa 
addressed  to  particular  subjects;   namely,  the  acts  of  particulair 
ministers  of  the  Church  of  Scotland,  in  adhering  to  the  Besolutions 

[  •461  ]  of  the  16th  of  *April ;  but  the  offence  was  not  one  of  form :  it 
consisted  in  the  public  declaration  of  particular  opinions,  whicH 
opinions,   so  declared,  operated   in   the  way  pointed  out  by  tli^ 
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Act  of  Assembly.     If  I  find  these  opinions  entertained,  and  openly        a.-g. 

declared,  and  acted  upon  by  Mr.  Murdoch,  can  I  (upon  the  assump-     Murdoch. 

tion  which  I  now  make)  avoid  holding  that  he  is  disqualified  for  the 

office  of  minister  or  licentiate  of  the  Established  Church  of  Scotland, 

and  consequently,  no  longer  qualified  to  hold  the  office  of  minister 

of  the  Low  Meeting-house  at  Berwick,  only  because  the  Attorney- 

General  and  the  plaintiffs  may  not  have  succeeded  in  proving  his 

adherency  to  the  Resolutions  of  the  16th  of  April,  1844?    The 

argument  must  be,  that  an  Act  of  Assembly,  or  some  ecclesiastical 

judicatory,  is  necessary ;  and  that  this  Court  cannot  incidentally 

determine  that  Mr.  Murdoch's  opinions  and  acts  disqualify  him  for 

the  office  of  minister  of  the  Established  Church  of  Scotland,  however 

plainly  and  publicly  those  opinions  may  be  declared.    I  cannot 

think  that  such  a  conclusion  would  be  right.     In  this  case,  I  consider 

the  evidence  as  proving,  beyond  dispute,  that  Mr.  Murdoch  is  a 

member  of  the  Free  Church.    I  cannot  consider  that  point  as  being 

really  at  issue  in  this  cause ;  and,  if  that  be  so,  the  consequence 

must  be  in  this  suit  the  same  as  if  adherency  to  the  Resolutions  of 

the  16th  of  April,  1844,  had  been  (as  in  fact  I  think  it  really  is) 

proved.     I  adhere  to  the  opinion  I  expressed  in  Welsh's  case.    In 

the  above  conclusion,  my  judgment  may  possibly  have  erred;  but 

since  I  have  read  the  judgment  in  The  Attorney-General  v.  Munro, 

I  have  considered  that  case  as  settling  every  point  which  is  necessary 

for  the  decision  of  the  present  case.     Upon  the  questions  of  fact, 

80  far  as  I  have  hitherto  considered  them,  I  think  the  evidence 

satisfactory. 

I  come  now  to  that  question  in  this  case  which  relates  *to  the  [  *462  J 
trusts  of  the  Low  Meeting-house  at  Berwick,  and  upon  this  part  of 
the  case  I  will  not  deny  the  existence  of  considerable  difficulty. 
Strange  as  it  may  seem,  the  history  of  dissent  appears  to  show  that 
the  objection  entertained  by  Dissenters  to  tests  and  subscriptions 
was  so  strongly  felt  by  all,  that  it  would  almost  appear  to  have  been 
a  sufficient  bond  of  union  between  difierent  denominations  and 
classes  of  Dissenters  as  against  the  Established  Church,  however 
much  the  Dissenters  may  have  differed  among  themselves.  Lady 
Hewley*s  case'  (l)  is  in  point.  The  bequest  in  her  will  was  held  to 
be  a  bequest  to  Protestant  Dissenters ;  and  it  was  decided,  without 
reference  to  Lady  Hewley's  religious  opinions,  that  three  distinct 
classes  of  Dissenters,  namely  Presbyterians,  Baptists,  and  Indepen- 
dents, were  objects  of  her  bounty.     I  need  not  pursue  this  point 

(1)  54  R.  E.  445  (9  01.  &  Fin.  355  ;  U  Sim.  592). 
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A.-G.  further ;  but,  however  this  may  be  in  the  case  of  a  general  bequest 
Murdoch.  ^^  Protestant  Dissenters,  I  cannot  very  readily  come  to  the  conclusion 
that  a  particular  congregation,  building  a  meeting-house  for  their 
own  use,  can  have  intended  the  same  thing,  and  considered  it  a 
matter  of  indifference  whether  the  minister  they  elected  was  a 
Presbyterian,  Baptist,  or  Independent.  Any  of  the  classes  of  Dis- 
senters may  think  it  right  to  permit  a  minister  of  a  different 
denomination  of  Dissenters  occasionally  to  fill  the  pulpit ;  but  it  is 
quite  another  thing  to  suppose  that  an  existing  congregation  would 
not  require  some  more  positive  standard  of  truth  than  the  mere 
exclusion  of  tests  and  subscription. 

In  this  case,  however,  it  was  said  that  the  terms  of  the  foundation 
deed  decided  the  question,  and  showed  that  the  trusts  of  the  Low 
Meeting-house,  were  trusts  for  Protestant  Dissenters  generally.    To 
[  *463  ]      that  argument  *I  was  at  the  hearing  of  the  cause,  and  I  still  am 
opposed.    The  deeds  which  are  said  to  evidence  the  trusts  are  four 
in  number.     The  first  were  dated  the  21st  and  22nd  of  May,  1719, 
by  which  the  parcel  of  land  upon  which  the  Low  Meeting-house  at 
Berwick  was  afterwards  erected  and  now  stands,  was  conveyed  to 
trustees  for  the  use  of  an  existing  congregation  of  Protestant  Dis- 
senters.   The  existence  of  this  congregation  appears  to  be  carried 
back  as  far  as  the  year  1686,  and  in  1719  John  Turner  was  minister 
of  the  congregation.    There  is  nothing  in  the  language  of  this  deed 
which  appears  to  throw  any  light  upon  the  subject  of  the  present 
inquiry.    In  July,  1784,  it  became  necessary  to  appoint  new  trustees 
of  the  Low  Meeting-house ;  and  by  indentures  of  the  29th  and  80th 
of  July,  1784,  the  surviving  trustees  of  the  deed  of  1719  conveyed 
the  property  to  other  trustees,  who,  by  indentures  of  the  1st  and 
2nd  of  August,  1784,  reconveyed  to  the  old  and  some  new  trustees 
upon  trust  for  the  congregation  to  whom  the  Low  Meeting-house 
then  belonged.    In  the  deed  of  July,  1784,  the  Low  Meeting-house 
is  described  as  a  house  then  used  as  ''  a  meeting-house  for  a  con- 
gregation of   Protestant  Dissenters."     The  same  description    is 
applied  to  the  Low  Meeting-house  in  the  deed  of  August,  1784.    By 
indentures  of  lease  and  release  of  the  9th  and  10th  of  January,  1766, 
the  Low  Meeting-house  at  Berwick  was  again  conveyed  to  new 
trustees.    In  that  deed,  which  recites  the  prior  deeds  of  August,  1784, 
one  Stow^,  who  was  a  party  to  the  deeds  of  1784,  declared  that  the 
Low   Meeting-house  had    been    conveyed    by  the  indentures    of 
August,  1784,  "  upon  trust  only,  and  to  and  for  the  people  and 
congregation  of  Protestant  Dissenters  then  known  by  the  name  of 
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the  congregation  or  people  belonging  to  the  Beverend  Master  John  a.-g. 
Turner,  and  to  and  for  no  other  use,  intent,  or  purpose  whatsoever ;  '*  mubdoch. 
and  by  the  indentures  of  1766,  the  Low  Meeting-house  was  con- 
veyed *to  new  trustees,  in  trust  for  the  people  or  congregation  then  [  •^^^  ] 
lately  belonging  to  the  said  John  Turner,  and  whereof  John  Gardner 
(a  party  to  the  deeds  of  1766)  was  then  pastor  or  minister,  and  in 
the  trust  and  confidence  that  the  trustees  to  whom  the  Low  Meeting- 
hoase  was  thereby  conveyed  should  permit  the  same  to  be  used, 
occupied,  and  enjoyed,  as  and  for  a  meeting-house  or  place  for  the 
assembly  of  a  particular  Church  or  congregation  for  the  worship  or 
service  of  God,  by  the  society  or  congregation  of  Protestant  Dis- 
senters known  by  the  name  of  the  congregation  late  belonging  to 
the  said  John  Turner,  and  whereof  the  said  John  Gardner  was  then 
the  pastor  or  minister,  and  for  the  use  or  convenience  of  all  such 
others  as  should  thereafter  come  into  and  join  the  said  society,  and 
attend  the  worship  of  God  in  the  said  place,  and  should  contribute 
and  pay  towards  the  support  of  the  minister  for  the  time  being  of 
the  said  congregation,  and  towards  keeping  the  said  meeting-house 
in  repair.  In  this  deed  was  contained  a  power  of  appointing  new 
trustees,  and  the  persons  so  to  be  appointed  trustees  are  to  be  such 
sober  and  religious  persons,  being  Protestant  Dissenters  of  good 
credit  and  reputation,  and  also  members  of  the  said  meeting-house, 
and  contributors  towards  the  support  of  the  pastor  thereof  for  the 
time  being,  as  were  most  likely  to  defend,  perform,  and  promote  the 
tmats  thereinbefore  expressed. 

New  trustees  have  been  since  appointed  from  time  to  time,  but  in 
none  of  the  deeds  subsequent  to  1766  is  anything  found  to  alter  the 
argument  as  it  stands  upon  the  deeds  I  have  already  noticed.  The 
argument  for  Mr.  Murdoch  and  those  who  take  part  with  him  was, 
that  the  deeds  above  cited  show  that  the  trusts  of  the  Low  Meeting- 
house were  trasts  for  Protestant  Dissenters  generally ;  that  I  must 
refer  the  deeds  of  1784  and  1766  *back  to  the  year  1719,  when  the  [  '^^^  ] 
land  upon  which  the  Low  Meeting-house  was  built  was  conveyed  to 
trastees  for  the  use  of  an  existing  congregation  of  Protestant  Dis- 
senters, and  treat  the  whole  as  a  foundation  deed  declaring  a  trust 
for  a  congregation  of  Protestant  Dissenters  generally,  and  not 
Protestant  Dissenters  of  any  particular  denomination.  If  this  argu- 
ment were  well  founded,  (and  for  the  purposes  of  the  argument  I 
irill  suppose  ail  the  deeds  to  be  dated  in  1719,)  and  these  trusts  are 
to  be  taken  as  the  trusts  upon  which  the  property  was  originally 
•epi)red,and  to  which  it  was  dedicated  in  1719,  it  would  follow  that 


186  1849.     CH.     7  HARE,  465—466.  [b.r. 

A..G.        Presbyterians,  Baptists,  and  Independents,  are  alike  included  in  the 
Murdoch,     trusts  of  the  deeds.    I  have  heard  nothing  to  satisfy  me  that  those 
trusts  have  been  varied  by  anything  that  has  since  taken  place,  bat 
I  am  satisfied  the  argument  is  not  sound.     There  is  a  fallacy  in 
confounding  words  of  gift  with  words  of  recital.    A  gift  to  Protestant 
Dissenters  would,  according  to  the  decision  in  Lady  Hewley's  case, 
include  Presbyterians,  Baptists,  and  Independents ;  but  a  gift  to  an 
existing  congregation  of  Protestant  Dissenters  raises  a  very  different 
question  as  to  the  parties  for  whose  benefit  it  is  intended.     The 
simple  gift  raises  the  question,  what  is  meant  by  the  words  Pro- 
testant Dissenters.     The  recital  raises  the  question,  of  what  class 
of  persons  did  the  congregation  of  Master  John  Turner  consist.     To 
those  persons  the  deeds,  by  the  recitals  they  contain,  show  the 
property  in  question  to  belong ;  and  it  would  be  a  violation  of  every 
rule  of  construction  and  common  sense  to  say,  that  the  words  of  the 
deeds  in  question  were  equivalent  to  a  declaration  of  trust  in  favour 
of  Protestant  Dissenters  of  every  denomination,  if  in  fact,  as  the 
information  and  bill  allege,  the  congregation  of  John  Turner  was  a 
congregation  of  Presbyterian  Dissenters,  in  as  strict  connexion  as 
[  *4(>6  ]       was  practicable  with  the  Established  ^Church  of  Scotland.    Upon 
this  point  of  the  case  I  cannot  bring  myself  to  think  there  is  reason- 
able ground  for  doubt.     The  question  is  as  to  the  character  of  the 
congregation  of  John  Turner.    With  respect  to  the  clause  in  the 
deed  of  1766,  for  the  appointment  of  new  trustees,  it  does  not,  upon 
consideration,  alter  the  view  I  have  already  taken,  although,  at  the 
time  of  the  argument,  it   appeared    to   me  to   weaken  in  some 
degree  the  observations  arising  upon  the  other  part  of  the  deeds. 
But  this  I  now  think  it  does  not ;  for  the  qualification  required  in 
the  persons  to  be  appointed  new  trustees  refers  back  to  the  anterior 
parts  of  the  deed  and  the  trust  thereby  declared,  which  raises  the 
same  question  as  before — what  was  the  character  of  the  congregation 
of  Master  John  Turner  ?    The  requisition  is,  that  the  trustees  shall 
be  not  only  Protestant  Dissenters,  but  members  of  the  congregation. 
Another  point,  much  dwelt  upon  in  argument,  was  the  sense  to  be 
attached  to  the  expression  found  in  the  information  and  bill,  that  the 
Low  Meeting-house  was  in  connexion  with  the  Established  Church 
of  Scotland.     In  criticising  that  expression,  I  think  the  Attorney^ 
General  and  plaintiffs  are  entitled  to  have  the  expression  read  as  if 
they  had  invariably  used  the  expression  in  as  strict  a  connexion 
with  the  Established  Church  of  Scotland  as  was  practicable ;   and 
the  meaning  of  the  information  and  bill  in  this  respect  (whether 
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the  congregation  or  people  belonging  to  the  Reverend  Master  John  a.-g. 
Turner,  and  to  and  for  no  other  use,  intent,  or  purpose  whatsoever ; "  Murdoch. 
and  by  the  indentures  of  1766,  the  Low  Meeting-house  was  con- 
veyed *to  new  trustees,  in  trust  for  the  people  or  congregation  then  [  •^s*  ] 
lately  belonging  to  the  said  John  Turner,  and  whereof  John  Gardner 
(a  party  to  the  deeds  of  1766)  was  then  pastor  or  minister,  and  in 
the  trust  and  confidence  that  the  trustees  to  whom  the  Low  Meeting- 
house was  thereby  conveyed  should  permit  the  same  to  be  used, 
occupied,  and  enjoyed,  as  and  for  a  meeting-house  or  place  for  the 
assembly  of  a  particular  Church  or  congregation  for  the  worship  or 
service  of  God,  by  the  society  or  congregation  of  Protestant  Dis- 
senters known  by  the  name  of  the  congregation  late  belonging  to 
the  said  John  Turner,  and  whereof  the  said  John  Gardner  was  then 
the  pastor  or  minister,  and  for  the  use  or  convenience  of  all  such 
others  as  should  thereafter  come  into  and  join  the  said  society,  and 
attend  the  worship  of  God  in  the  said  place,  and  should  contribute 
and  pay  towards  the  support  of  the  minister  for  the  time  being  of 
the  said  congregation,  and  towards  keeping  the  said  meeting-house 
in  repair.  In  this  deed  was  contained  a  power  of  appointing  new 
trustees,  and  the  persons  so  to  be  appointed  trustees  are  to  be  such 
sober  and  religious  persons,  being  Protestant  Dissenters  of  good 
credit  and  reputation,  and  also  members  of  the  said  meeting-house, 
and  contributors  towards  the  support  of  the  pastor  thereof  for  the 
time  being,  as  were  most  likely  to  defend,  perform,  and  promote  the 
trusts  thereinbefore  expressed. 

New  trustees  have  been  since  appointed  from  time  to  time,  but  in 
none  of  the  deeds  subsequent  to  1766  is  anything  found  to  alter  the 
argument  as  it  stands  upon  the  deeds  I  have  already  noticed.  The 
argument  for  Mr.  Murdoch  and  those  who  take  part  with  him  was, 
that  the  deeds  above  cited  show  that  the  trusts  of  the  Low  Meeting- 
house were  trusts  for  Protestant  Dissenters  generally ;  that  I  must 
refer  the  deeds  of  1784  and  1766  *back  to  the  year  1719,  when  the  [  '^^^  ] 
land  upon  which  the  Low  Meeting-house  was  built  was  conveyed  to 
trustees  for  the  use  of  an  existing  congregation  of  Protestant  Dis- 
senters, and  treat  the  whole  as  a  foundation  deed  declaring  a  trust 
for  a  congregation  of  Protestant  Dissenters  generally,  and  not 
Protestant  Dissenters  of  any  particular  denomination.  If  this  argu- 
ment were  well  founded,  (and  for  the  purposes  of  the  argument  I 
will  suppose  all  the  deeds  to  be  dated  in  1719,)  and  these  trusts  are 
to  be  taken  as  the  trusts  upon  which  the  property  was  originally 
acquired,  and  to  which  it  was  dedicated  in  1719,  it  would  follow  that 
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A..Q.  present  cause.  A  second  point,  which  I  cannot  but  think  impor- 
Murdoch,  tant,  is  the  practice  of  the  congregation  of  the  Low  Meeting-house 
at  Berwick,  proved  to  be  almost  uniform,  of  sending  for  a  minister 
to  some  Scotch  Presbytery,  when,  from  the  illness  of  their  own 
ministers,  or  other  accidental  circumstances,  occasion  required  they 
should  supply  the  absence  of  their  own  ministers.  The  third  and 
last  point  I  shall  notice,  is  the  direction  of  the  English  Presbyteries 
by  the  General  Assembly  of  the  Established  Church  of  Scotland,  at 
the  instance  of  the  former.  Combining  this  with  the  admitted 
connexion  between  the  Low  Meeting-house,  and  the  Presbytery  of 
Berwick,  I  cannot  but  conclude  that  I  have,  in  1887,  the  unqualified 
admission  of  the  congregation  of  the  Low  Meeting-house  at 
Berwick,  and  of  Mr.  Murdoch  their  minister,  that  at  that  time  the 
Low  Meeting-house  sought  to  establish  and  did  establish,  as  close 
a  connexion  with  the  Established  Church  of  Scotland  as  was 
practicable;  and  that  such  connexion  was  maintained  by  the 
congregation  of  the  Low  Meeting-house  at  Berwick,  until  the 
disputes  arose  which  led  to  the  formation  of  the  Free  Church. 

Opposed  to  this  were  certain  Resolutions,  which,  on  the  9th  of 
July,  1809,  and  again  on  the  7th  of  May,  1821,  were  come  to  by 
the  congregation  or  their  elders,  relating  to  the  election  of  ministers 
to  the  Low  Meeting-house.  By  these  Resolutions  it  was  declared, 
%  [  *469  ]  that  no  person  could  be  admitted  as  a  candidate  unless  he  *had 
been  educated  for,  and  licensed  by,  the  Established  Church  of 
Scotland.  Such  Resolutions,  it  was  said,  were  inconsistent  with 
the  idea  that  such  a  qualification  as  the  Resolutions  required  was 
recognised  by  the  congregation  from  the  beginning.  I  cannot 
admit  the  force  of  that  argument.  It  is  obvious  that  it  may  have 
been  intended  for  a  much  more  limited  purpose  than  that  of 
introducing,  for  the  first  time,  ministers  of  a  totally  difierent 
denomination  from  Presbyterians.  At  all  events,  I  cannot,  without 
more  explanation  than  has  been  offered  me,  give  to  these  Resolutions 
the  sweeping  effect  which  the  defendants'  arguments  require  me  to  do. 

Some  points  of  minor  importance  were  pressed  upon  me,  but» 
with  the  view  which  I  take  of  the  case  of  The  Attorney-General  v. 
Munro,  in  its  bearing  on  the  case  now  before  me,  it  does  not  appear 
to  me  that  I  can  usefully  entertain  the  consideration  of  any  other 
points  than  those  I  have  already  noticed. 

With  respect  to  the  trustees,  the  opinion  I  have  expressed 
respecting  the  position  of  Mr.  Murdoch  involves  in  it,  as  a  con- 
sequence, that  the  trustees  who  have  taken  part  with  him  against 
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the  plaintiffs  have  in  fact  committed,  or  supported  Mr.  Murdoch  in        a.-g. 

committing,  a  breach  of  trust.     But  I  have  felt  bound  to  consider,     Murdoch. 

especially  with  a  view  to  the  question  of  costs,  whether  the  case  is 

not  one  in  which  Mr.  Murdoch  and  the  trustees  may  not  have  been 

justified  in  saying  that  they  were  entitled  to  have  the  opinion  of 

the  Court  upon  the  case,  and  in  which  they  ought  not  to  be  charged 

with  the  costs  of  obtaining  that  opinion.     My  conclusion,  however, 

is,  that  the  trustees  who  have  taken  part  with  Mr.  Murdoch  ought 

to  be  removed,  and  new  trustees  appointed  in  their  stead;   and 

that  the  costs  *onght  to  follow  the  event  of  the  suit,  and  be  paid  by       [  •♦70  ] 

Mr.  Murdoch  and  the  trustees  who  have  taken  part  with  him.    My 

conclusion  upon  this  point  is  founded  upon  this — that  the  real 

question  between  the  parties  has  been,  not  whether  a  minister  who, 

by  reason   of  his  opinions,  was  disqualified  for  being  a  minister 

of  the  Established  Church  of  Scotland,  was  qualified  for  being  a 

minister  of  the  Low  Meeting-house  at  Berwick ;   but  whether  Mr. 

Murdoch,  by  adhering  to  the  Free  Church,  had  become  disqualified 

for  the  ministry  of  the  Established  Church  of  Scotland.    In  this 

view  of  the  case  there  is  nothing  to  distinguish  the  present  case 

from  The  Attcntiey-Genei'dl  v.  Munro,  either  upon  the  question  of 

removing  the  trustees,  or  upon  the  question  of  costs. 

Upon  the  declaration  to  be  contained  in  the  decree,  I  have  had 
great  difficulty ;  for  the  evidence  does  not  fully  satisfy  me  that  the 
foundation  deed  of  the  Low  Meeting-house  requires  that  the  minister 
should  be  a  minister  of  the  Established  Church  of  Scotland,  pro- 
vided his  opinions,  upon  all  matters  of  doctrine,  discipline,  and 
practice,  do  not  disqualify  him  from  being  such  minister ;  but  I 
see  no  means  of  securing  the  due  performance  of  the  trusts  of  the 
Low  Meeting-house,  except  by  requiring  that  the  minister  shall  be 
a  minister  of  the  Established  Church  of  Scotland.  He  may  be 
such  minister  de  facto,  and  yet  be  disqualified  for  being  a  minister 
of  the  Low  Meeting-house  at  Berwick ;  but  I  think  the  congregation 
of  the  Low  Meeting-house  are  entitled,  as  the  only  means  of 
securing  their  rights,  to  a  declaration,  that  the  minister  of  the 
Low  Meeting-house  must  be  a  minister  of  the  Established  Church 
of  Scotland. 

[On  appeal,  the  above  decision  was  affirmed  by  Knight  Bruce 
and  Lord  Cranworth,  L.  JJ.,  as  reported  in  1  D.  M.  &  G.  86.] 
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1849.  TOWNSEND   V.   MARTIN. 

^"'^'  ^^'  (7  Hare,  471-472.) 

WiGBAU,  ^  bequest  of  5,000^.  Consols,  with  a  direction,  that,  if  the  testatrix  should 

''  '  not  have  sufficient  stock  to  answer  the  legacy,  her  executors  should,  out 

^        -'  of  her  residuary  estate,  purchase  enough  to  make  up  the  deficiency :  Held 

to  create  a  specific,  and  not  a  merely  demonstrative  legacy. 

Thb  will  of  Lucy  Satherland,  dated  in  1842,  contained  several 
specific  legacies  of  dififerent  sams  of  32.  10s.  per  cent.  Stock  standing 
in  her  name,  followed  by  a  bequest  of  Consols  in  these  words  :  *'  I 
give  and  bequeath  the  sum  of  5,000Z.  Bank  91,  per  cent.  Consolidated 
Annuities  unto  all  and  every  the  children  of  the  late  Henry  Bonham 
of  Portland  Place,  who  shall  be  living  at  the  time  of  my  decease 
(except  Lady  Garvagh  and  Mrs.  Peters,  and  the  eldest  son),  equally 
to  be  divided  between  them,  share  and  share  alike."    Immediately 
after  this  bequest  was  the  following  direction  :  ^*  And  I  direct,  that, 
if  at  my  death  I  shall  not  have  sufficient  stock  standing  in  my  name 
to  answer  the  several  legacies  hereinbefore  given  by  me  as  in  that 
stock,  that  my  executors  and  trustees  do,  out  of  my  residuary 
estate,  purchase  sufficient  to  make  up  the  deficiency."    The  testa- 
trix bequeathed  various  other  legacies  by  her  will  and  codicils. 
There  was  more  than  sufficient  Consols  belonging  to  the  testatrix 
at  her  death  to  satisfy  the  said  6,000{.  legacy.    On  the  cause 
coming  on  for  further  directions,  the  children  of  Henry  Bonham 
presented  their  petition,  suggesting  that  the  assets  were  insufficient 
for  payment  of  the  legacies  in  full,  and  praying  that  the  legacy  of 
5,000{.  Consols,  and  the  dividends  which  had  accrued,  might  be 
transferred  and  paid  to  them. 

The  question  was,  whether  the  legacy  of  5,0002.  Consols  was  a 
specific  legacy,  or  whether  it  was  merely  demonstrative. 

Mr.  Kenyan  Parker  and  Mr,  Hetherington  appeared  for  the 
children  of  Henry  Bonham. 

[  472  ]  The  Solicitor 'Gene^'al,   Mr,   C.  P,   Cooper,   Mr.    Wood,  Mr. 

Goldsmid,  Mr,  Fooks,  Mr.  G,  S.  Moore,  and  Mr,  E,  G.  White,  for 
the  other  parties. 

[Hoskins  v.  NichoUs  (i)  and  other  cases  were  cited.] 

The  Yice-Chanoellor  said,  he  was  of  opinion  the  result  of  the 
authorities  was,  that  this  legacy  must  be  held  to  be  specific. 
There  was  good  reason  for  such  a  construction.    Although  a  mere 

(1)  57  E.  E.  427  (1  Y.  &  C.  C.  C.  478). 
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gift  of  a  certain  sum  of  stock,  as  in  the  first  part  of  this  bequest,  Towksrnd 
did  not  alone  make  the  legacy  specific,  yet  a  gift  of  a  sum  of  stock,  mavtin. 
with  a  direction  that  if  the  stock  should  not  be  in  existence,  the 
legatee  should  have  an  equivalent  sum  of  money,  or,  as  in  this 
case,  that  the  deficiency  in  the  sum  bequeathed  should  be  made 
up,  pointed  to  the  consequence,  that,  on  a  failure  of  the  stock,  in 
the  absence  of  any  provision  for  that  event,  the  legatee  would  either 
wholly  or  in  part  have  lost  the  benefit  of  the  gift. 


MOWER  V.  ORR.  i849. 

(7  Hare.  473—477  ;  S.  0.  18  L.  J.  Ch.  361 ;   13  Jur.  421.)  ^^**- 

A  testator,  by  a  will  made  since  the  Wills  Act  (7  Will.  IV.  &  1  Vict.       Wioram, 
c.  26),  gave  to  his  son,  a  residuary  share  of  his  estate.    The  son  died  after  ^•'^' 

the  Act  came  into  operation,   and  before  the  date  of  the  will,  leaving         [  ^'^^  J 
children :  Held,  that  under  sect  33  of  the  Wills  Act,  the  gift  took  effect, 
although,  according  to  the  law  prior  to  the  statute,  there  would  have  been 
no  effectual  devise  or  bequest. 

Where  a  testator  by  his  will  gave  his  estate,  including  copyhold  of 
inheritance,  leaseholds,  merchandise,  money  in  the  funds,  and  cash,  to  his 
children  and  grandchildren,  in  twenty  aliquot  shares,  and  directed  some  of 
the  shares  to  be  invested  in  the  Government  funds  for  the  infant  legatees, 
and  requested  his  executors  on  his  death  to  get  his  property  together  and 
divide  it,  it  was  held,  that  the  will  must  be  taken  to  direct  a  sale  and 
conversion  of  the  copyhold  estate. 

Thk  testator,  W.  Orr,  of  Islington,  Middlesex,  by  his  will,  dated 

in  1844,  after  stating  that  his  property  consisted  of  copyholds, 

leasehold  houses,  merchandise  in  Australia,  cash  at  his  bankers 

and  in  the  public  funds,   and  that,  as  it  was  so  scattered  about 

and  not  realised,  he  could  not  state  what  he  should  die   worth, 

proceeded : 

''  I  have,  therefore,  decided  to  divide  it  into  twenty  shares,  and 
I  dispose  of  the  same  as  follows,  at  my  death :  To  my  son  William 
Morgan  Orr,  of  Hobart  Town,  six  shares ;  to  my  son  Robert  Orr, 
of  Islington,  six  shares ;  to  my  son  Alexander  Orr,  of  Port  Philip, 
South  Australia,  four  shares ;  and  the  remaining  four  shares 
I  bequeath  as  follows :  Two  shares,  part  thereof,  I  give  to  my 
daughter  Mary,  the  wife  of  J.  Mower ;  and  two  shares,  to  be 
invested  in  the  Government  funds,  for  the  use  of  the  children  of 
J.  Mower  by  my  daughter  Mary,  to  be  invested,  as  aforesaid,  in 
the  names  of  my  executors  hereafter  named,  the  interest  of  which 
to  be  appropriated  to  their  education,  and  the  principal  to  be  divided 
amongst  them  as  they  severally  attain  the  age  of  twenty-one  years." 

The  testator  appointed  bis  sons  William  Morgan  Orr  and  Robert 
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MowEB       Orr  bis  executors,  adding  a  request  that  they  would,  on  his  death, 
Obr.         "86   then-  exertions  to  get  his   property   together,  and  divide  it 
according  to  his  intention  therein  expressed. 

William  Morgan  Orr,  the  son,  died  in  November,  1848,  in  Van 
Diemen's  Land.    He  left  children. 

[  474  ]  3/r.  lioundcll  Palmer  and    Mr.  Mott,  for  the  plaintiff,  and 

Mr.  Torriano,  for  the  personal  representatives  of  William  Morgan 
Orr,  referred  to  the  case  of  Winter  v.  Winter  (i)  and  the  cases  there 
cited.     ♦     *     ♦ 

Mr.  W.  Morris  and  Mr.  Fiith,  for  the  hei¥-at-law  of  the  testator, 
who  was  the  eldest  son  of  William  Morgan  Orr,  and  also  for  other 
members  of  the  family,  argued  that  *  *  there  was  no  valid 
'*  devise  or  bequest,"  and,  therefore,  no  devise  or  bequest  which 
could  either  lapse  or  take  effect  under  the  law  as  it  existed  before 
the  statute.  The  case  of  Wild  v.  Reynolds  (2),  before  Sir  Herbert 
Jenner  Fust,  was  also  adverted  to,  as  conflicting  with  Winter  v. 
Winter.     *     *     ♦ 

[  475  1       The  Viob-Chanobllor  : 

I  regret  that  the  case  of  Winter  v.  Winter  was  not  carried  before 
the  Lord  Chancellor,  if  any  doubt  was  entertained  respecting  it. 
It  appeared  to  me,  and  I  still  think,  that  the  words  of  the  statute 
are  large  enough  to  take  in  all  cases  in  which  the  issue  intended  to 
be  benefited  dies  leaving  issue,  and  any  of  the  issue  survive  the 
testator,  if  the  will  was  made,  and  the  party  for  whom  the  gift  was 
intended,  died  after  the  Wills  Act  came  into  operation.  I  do  not 
think  the  construction  of  the  word  'Mapse"  should  narrow  the 
effect  of  the  rest  of  the  clause.  I  did  not  decide  the  case  of 
Winter  v.  Winter  without  consulting  with  an  eminent  Judge  upon 
the  point.  In  the  case  in  the  Ecclesiastical  Court,  the  children 
died  before  the  Wills  Act  came  into  operation,  and  the  decision  in 
that  case  is  not,  therefore,  inconsistent  with  Winter  v.  Wintei\  It 
appears  to  me,  that  the  construction  I  then  put  upon  the  statute 
gives  effect  to  the  intention  of  the  testator  and  of  the  Legislature ; 
and  I  see  no  reason  to  depart  from  that  construction. 

A  second  question  was,  whether  the  real  estate  of  the  testator, 

(1)  71  B.  B.  122  (5  Hare,  306).  Mar.  Courts,  vol.  5,  p.  1. 

(2)  Notes  of  Cases  in  the  Eccles.  & 
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which  was  copyhold  of  inheritance,  part  holden  of  the  manor  of  Mowsb 
Canbury  or  Canonbury,  in  the  county  of  Middlesex,  descendible  in  obb, 
gavelkind,  and  part  of  the  manor  of  Eimpton  or  Eoe  Eennington,  in 
the  same  county,  descendible  as  at  common  law,  ought  under  the 
trusts  of  the  will  to  be  sold,  or  whether  the  legatees  or  parties 
beneficially  entitled  under  the  will,  took  the  real  estate  as 
unconverted.    Upon  this  point, 

Mr.  Frith,  for  the  customary  heir  of  W.  M.  Orr,  argued  that 
the  legal  estate  in  their  several  shares  of  the  copyholds  *wa8  [  *^76  ] 
devised  to  the  several  children  of  the  testator,  to  whom  the  same 
was  given  by  the  will :  Patton  v.  RandM  (i) ;  and  therefore,  that 
the  infant  defendant,  the  only  son  of  W.  M.  Orr,  as  his  sole  cus- 
tomary heir  in  both  manors,  was  entitled  to  the  undivided  6*20fch8 
of  the  copyholds.  The  direction  to  the  executors  to  get  the  property 
together  was  not  applicable  to  the  real  estate,  and  the  directions 
that  they  should  divide  or  invest  it,  did  not  necessarily  imply  a  sale : 
Comick  V.  Pearce  (2). 

Mr.  Raundell  Palmer  distinguished   this  case   from  that  of 
Comick  V.  Pearce.    He  cited,  also,  Rigden  v.  Pierce  (8). 

The  Yigb-Ghanobllob  said,  he  was  of  opinion  that  the  testator  in 
this  case  must  be  understood  as  directing  the  conversion  of  his 
copyhold  estate  into  personalty.  The  division  of  the  entire  property 
into  a  number  of  shares,  and  the  directions  contained  in  the  will  as 
to  the  investment  and  disposition  of  some  of  such  shares,  precluded 
the  supposition  that  the  testator  intended  the  copyholds  should 
remain  unsold.  In  Comick  v.  Pearce,  it  appeared  to  him  that  the 
purposes  of  the  will  would,  in  the  circumstances  of  that  case,  be 
effected  without  a  conversion  of  the  whole  estate.  There  was  a 
plain  direction  that  the  estate  should  be  enjoyed  in  specie  until  the 
division  was  to  take  place ;  and  the  literal  construction  of  the  will 
did  not  require  a  sale  of  the  whole  estate,  either  for  the  purpose  of 
the  division  or  the  settlement  of  a  moiety. 

(1)  2d  B.  B.  195  (1  J.  &  W.  189).  (3)  23  B.  B.  242  (6  Madd.  353). 

(2)  See  next  case. 
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i8^g^  COKNICK  V.   PEAKCE(l). 

^J^'  (7  Hare,  477—481 ;  S.  C.  12  Jur.  997.) 

WiOBAM,  A  testator  gave  his  real  and  peraonal  estate  to  trustees,  upon  trust  to 

^•'^*  apply  the  rents,  issues,  and  proceeds  for  the  benefit  of  his  two  daughters, 

[  *77  ]  with  a  direction,  on  the  youngest  attaining  twenty-one,  to  divide  the  whole 

into  two  equal  moieties,  of  which  the  testator  gave  one  moiety  to  his  two 
daughters  equally,  and  directed  the  other  to  be  placed  out  upon  Government 
or  real  securities,  and  the  dividends  and  interest  thereof  to  be  paid  to  the 
daughters  for  their  liyes,  and  upon  their  death,  the  said  monies  and  effects 
to  be  divided  amongst  their  children :  Held,  that  there  was  no  conversion 
by  the  will,  of  the  moiety  of  the  I'eal  estate  devised  to  the  daughters  on  the 
youngest  attaining  twenty -one. 

A  SUIT  for  the  execution  of  the  trusts  of  the  will  of  J.  M.  Hansford, 
instituted  by  the  trustees.     The  will  was  as  follows : 

"  I  give,  devise,  and  bequeath  unto  my  two  friends  Jesse  Comick 
and  John  Budden,  all  and  every  my  freehold,  copyhold,  leasehold 
and  other  estates,  of  whatever  tenure  or  holding  I  possess  and 
ienjoy  the  same,  situate,  lying,  and  being  in  the  parishes  of 
Bradpole  or  Loders,  or  elsewhere  in  the  county  of  Dorset,  and  also 
all  my  stock  in  trade,  cattle,  implements  in  husbandry,  household 
[  *478  ]  *goods  and  furniture,  linen,  china,  monies,  securities  for  money, 
and  all  other  my  personal  estate  and  effects  of  every  sort  and  kind  : 
To  hold  the  same  and  every  part  thereof  unto  the  said  Jesse  Gornick 
and  John  Budden  and  to  the  suivivor  of  them,  his  heirs,  executors, 
administrators  and  assigns,  according  to  the  different  natures  and 
qualities  of  the  same  respectively;  upon  trust,  nevertheless,  to 
receive  and  take  the  rents,  issues,  and  proceeds  thereof,  and  to 
apply  the  same  to  the  best  advantage,  for  the  maintenance  and 
advancement  in  the  world  of  my  two  daughters,  until  the  youngest 
of  them  shall  attain  her  full  age  of  twenty-one  years ;  and  when 
and  as  soon  as  my  said  youngest  daughter  shall  have  attained  her 
said  age  of  twenty-one  years,  then  upon  trust  to  divide  the  whole 
of  my  said  estate  and  effects  into  two  equal  moieties,  one  moiety  of 
which  it  is  my  will  shall  be  divided  equally  between  my  two 
daughters,  share  and  share  alike ;  and  the  other  moiety  I  direct 
my  trustees  to  place  out  on  Government  or  real  securities,  the  divi- 
dends and  interest  of  which,  I  give  and  direct  to  be  paid  to  my  two 
daughters,  during  the  term  of  their  natural  lives;  and  upon  the 
death  of  my  said  daughters,  then  upon  trust  to  divide  the  said 
moneys  and  effects  amongst  the  children  equally.    If  either  my 

(1)  HnUoxvay  v.  Holloway  (1888)  60      Bargreavt's  Contract  (1883)  25  Ch.  I>. 
L.  T.    47  ;  In   re   GarntU,   Orme  and      596,  63  L.  J.  Ch.  196,  49  L.  T,  666. 
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said  daughters  shall  die  leaving  a  husband  surviving,  then  it  is  my     Cornick 
will  and  desire  that  the  husband  shall  enjoy  her  share  for  his  life,      pkarck. 
and  upon  his  decease  such  share  shall  come  back  to  the  surviving 
daughter,  her  executors,  administrators  and  assigns.'* 

After  giving  some  specific  legacies,  the  testator  directed  that  all 
his  estate,  both  freehold  and  personal,  should  be  subject  to  the 
payment  of  his  debts  and  funeral  and  testamentary  expenses ;  and 
he  appointed  the  said  two  persons  his  executors. 

The  testator  died  in  1837,  leaving  his  two  daughters  Susannah  [  479  ] 
and  Phoebe  surviving ;  Phoebe,  the  younger  daughter,  attained  twenty- 
one  on  the  9th  of  April,  1889.  Both  daughters  married,  and  died 
leaving  their  husbands  surviving.  Phoebe  died  in  December,  1840, 
leaving  Susannah  her  heiress-at-law,  and  Susannah  died  in  October, 
1841,  leaving  her  infant  daughter  Susannah  Axe  Pearce  her  heiress- 
at-law. 

Phoebe  and  her  husband  had,  by  a  postnuptial  settlement,  made 
in  October,  1840,  conveyed  an  undivided  fourth  part  of  the  real 
estate  to  a  trustee,  upon  trust  for  the  husband  and  wife,  for  their 
respective  lives,  with  remainder  as  they  or  the  survivor  of  them 
should  appoint,  and  in  default  of  appointment,  for  the  husband  in 
fee.     The  Master  found  that  no  appointment  had  been  made. 

Mr,  Prior t  for  the  plaintiffs. 

The  Solicitor-General  and  Mr.  Kinglake,  for  the  husband  and 
administrator  of  Susannah,  argued  that  the  whole  of  the  real 
estate  must  be  taken  as  converted  into  personalty,  upon  Phoebe 
attaining  her  majority  in  April,  1889.  The  direction  to  divide  the 
estate  at  that  time,  and  invest  a  moiety  in  Government  securities, 
necessarily  implied  a  direction  to  sell. 

Mr.  Wood  and  Mr.  Batten,  for  the  infant  daughter  and  heiress 
of  Susannah,  denied  that,  by  any  necessary  implication,  a  sale  of 
the  estate  was  directed.  The  settlement  contemplated  by  the 
testator  might  be  effected  by  a  charge  on  the  estate,  without  a  sale, 
or  by  a  sale  of  a  moiety.  They  also  contended,  that  the  settlement 
made  by  Phoebe,  in  October,  1840,  was  voluntary  and  ineffectual : 
*HoUoway  v.  Headington  (i) ;  and  that,  at  her  death,  Susannah  [  *480  ] 
took  the  other  fourth  part  of  the  real  estate  which  had  now  also 
descended  upon  the  infant. 

Mr.  O.  L.  Ru$$eU,  for  the  husband  and  administrator  of  Phoebe, 

(1)  53  B.  B.  75  (8  Sim.  324). 
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relied  on  the  fact,  that  the  conveyance  of  October,  1840,  was 
executed  with  such  formalities  as  woald  have  passed  the  legal  estate 
of  the  wife  at  law,  and  that  the  case  was  one  in  which  equity  would 
follow  the  law. . 

Thb  Yicb-Ghangellob  : 

I  do  not  think  the  argument  is  conclusive,  that  the  property 
must  be  held  to  be  converted,  because,  after  a  division  of  the  estate 
into  moieties,  there  is  a  direction  to  invest  one  moiety.  The 
direction  to  invest  arises  out  of  and  is  rendered  necessary  by  the 
settlement  of  the  property  which  the  testator  had  in  view.  I  think 
the  ground  upon  which  I  must  decide  this  case  is  very  plain.  I 
must  take  the  words  as  they  stand,  and  abide  by  them,  unless  there 
is  something  in  the  will  which  is  repugnant  in  their  strict  meaning. 
The  property  is  to  be  enjoyed  in  specie,  and  at  a  certain  period 
there  is  to  be  a  division  of  one  moiety  between  the  two  daughters. 
As  to  the  remaining  moiety,  the  trusts  are  to  invest  it.  If  the 
testator  had  said  that  the  moiety  of  the  estate  was  to  be  sold  for 
the  purpose  of  the  investment,  the  case  against  the  conversion  of 
the  other  moiety  would  have  been  too  clear  to  have  admitted  of  an 
argument.  Construing  the  words  strictly,  there  is  no  direction 
which  requires  a  conversion,  except  as  to  the  moiety  which  is  to  be 
settled.  As  to  that  moiety  alone,  is  there  an  act  to  be  done  which 
makes  a  sale  necessary  ?  The  words  apply  only  to  the  moiety  after 
the  division  has  been  made. 

It  is  very  improbable  that  the  testator  contemplated  the  sale  of 
part  and  not  of  the  whole  estate ;  but  the  literal  construction  of  the 
will  does  not  make  it  necessary  to  imply  a  direction  to  convert 
the  whole. 
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WAEING    V.   The    MANCHESTEE,   SHEFFIELD,  aki> 
LINCOLNSHIKE  RAILWAY   COMPANY. 

(7  Hare,  482—498  ;  S.  C.  18  L.  J.  Ch.  450  ;  14  Jur.  613;  affd.  2  H.  &  Tw.  239.) 

The  plaiutiffs  contracted  to  execute  works  on  a  railway,  to  the  satisfactioii 
of  the  eugineer  of  the  Company,  by  the  Ist  of  October,  1848,  making  Budh 
alterations  in,  and  hastening  the  works,  as  the  engineer  should  direct ;  and 
the  Company  agreed  to  pay  for  such  works  a  stipulated  sum,  and  thereof 
to  pay  a  proportionate  part  monthly,  according  to  the  value  of  the  worlcs 
which  the  engineer  should  certify  to  have  been  done,  retaining  bl,  per  centw 
of  the  certified  amount ;  and  the  contract  provided  that  all  disputes  as  to 
fact,  discretion,  or  opinion,  were  to  be  referred  to  the  absolute  determina- 
tion and  award  of  the  engineer,  whose  decision  was  to  be  final,  and  without 
appeal;   and  if  the  engineer  should  be  dissatisfied  with  the  works,   tlie 
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Company  might  take  possession  of  and  complete  the  same,  at  the  expense  of 
the  plaintiffs,  after  giving  them  fourteen  days'  notice.  The  works  were 
delayed,  with  the  assent  of  the  Company,  but  in  January,  1849,  the  engi- 
neer required  the  works  to  be  prosecuted  with  increased  speed,  and  insisted 
that  the  line  should  be  opened  on  the  1st  of  June.  On  the  2l8t  of  May, 
the  Company  gave  notice  to  the  plaintiffs,  in  the  terms  of  the  contract,  that 
they  would,  at  the  expiration  of  fourteen  days,  take  possession  of  and  pro- 
ceed with  the  works.  The  plaintiffs  thereupon  filed  their  bill  to  restrain 
the  Company  from  taking  such  possession,  alleging,  that  when  the  plaintiffs 
were  proceeding  with  due  speed,  the  engineer  had,  by  the  authority  of  the 
directors,  ordered  that  the  works  should  be  delayed  for  a  considerable  time ; 
that  the  Company  had  waived  the  completion  of  the  works  by  October, 
1848 ;  and  that  the  plaintiffs  were  only  bound  to  carry  on  and  complete 
the  same  at  a  rate  computed  on  the  footing  of  the  original  contract,  and 
modified  by  the  delay  which  the  Company  had  required ;  that  the  engineer 
had,  by  the  order  of  the  directors,  given  monthly  certificates  for  less  than 
a  iair  proportion  of  the  contract  sum,  according  to  the  work  actually  done 
at  such  times ;  that  a  large  sum  was  due  to  the  plaintiffs,  which  had  not 
been  paid;  and  that  the  Company  had  not,  in  fact,  paid  all  the  sums  which 
had  been  certified.  The  bill  denied  any  default  on  the  part  of  the  plaintiffs, 
and  charged  that  the  notice  was  given  for  the  fraudulent  purpose  of  avoiding 
the  payment  of  sums  due  to  the  plaintiffs,  and  of  ejecting  them  from  the 
works,  and  procuring  other  persons  to  finish  the  works  at  an  earlier  period 
than  the  plaintiffs  were  bound  to  do.  The  bill  also  prayed  an  account  of 
what  was  due  to  the  plaintiffs  from  the  Company  in  respect  of  the  works, 
and  an  injunction  to  restrain  the  Company  from  proceeding  against  the 
plaintiffs  for  penalties  under  the  contract,  on  the  ground  of  their 
non-completion. 

Upon  demurrer  by  the  Company,  it  was  objected,  first,  that  the  contract 
had  not  been  completed  on  the  part  of  the  plaintiffs,  and  that  it  was  not  a 
contract  of  which,  as  against  the  plaintiffs,  if  they  had  been  defendants, 
the  Court  could  have  decreed  a  specific  performance ;  and,  secondly,  that 
the  entire  control  of  the  works  was  by  the  contract  given  to  the  engineer, 
whose  decision  was  to  be  without  appeal ;  but, 

Held,  that  the  plaintiffs  were  entitled  to  the  aid  of  a  court  of  equity,  and 
that  the  demurrer  must  be  overruled. 

It  is  no  objection  to  relief,  in  such  a  case,  that  it  depends  on  a  variation 
of  or  departure  from  the  contract  made  by  the  directors  and  officers  of  an 
incorporated  Company,  such  variation  or  departure  not  being  made  under 
the  authority  of  their  common  seal. 

Thb  bill  stated  an  agreement,  dated  the  2Dd  of  March,  1847, 
made  between  the  plaintiffs  and  the  defendants,  and  under  the 
common  seal  of  the  latter,  whereby  the  plaintiffs  contracted  to 
construct  and  lay  down  a  specified  portion  of  the  railway,  extending 
for  about  10  miles,  according  to  the  directions  from  time  to  time, 
and  in  all  particulars  to  the  complete  satisfaction  of  John  Fowler, 
the  then  engineer,  or  the  engineer  for  the  time  being  of  *the  Com- 
pany, in  the  order,  manner,  and  form  shown  upon  the  specification 
and  working  plans  then  prepared  by  John  Fowler,  and  all  such 
future  and  other  plans,  drawings,  and  documents  as  might 
thereafter  be  furnished  by  the  engineer  for  the  time  being,  in  his 
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Warivo      discretion,  within  the  prescribed  limits  of  deviation  ;  and  that  the 
The  Man-     whole  of  the  said  works  should  be  completed  on  or  before  the  1st 
Shbffibld     ^^  October,  1848,  time  being  thereby  admitted  to  be  of  the  essence 
AND  Lin-     of  the  contract.     The  contract  provided,  that  the  plaintiffs  should 
Railway  Co.  also,  within  the  same  time,  do  such  works  as  might  be  required  by 
the  engineer  or  his  deputies  or  assistants,  if  such  works,  although 
not  mentioned  in  the  contract  or  specification,  might  be  reasonably 
inferred  therefrom,  without  any  extra  charge  to  the  Company ;  and 
that  any  alterations,  additions,  or  omissions,  desired  by  the  Com- 
pany or  their  engineer,  during  the  progress  of  the  works,  however 
extensive  or  important  the  same  might  be,  should  be  complied  with 
and  executed  by  the  plaintiffs,  the  extra  expense  of  saving  thereby 
occasioned   to  be  ascertained  by  the  engineer  of  the  Company, 
according  to  his  uncontrolled  discretion,  and  added  to  or  deducted 
from  the  gross  sum  payable  to  the  plaintiffs ;  and  nothing  contained 
in  the  contract  as  to  the  alterations,  additions,  or  omissions,  was 
to  affect  the  covenant  as  to  the  time  of  completion  of  the  works.    If 
the  works  were  not  completed  by  the  time  named,  the  plaintiffs  were 
to  pay  150!.  per  diem  as  stipulated  damages,  from  the  last  day 
thereby  limited,  until  the  day  when  the  engineer  of  the  Company 
should  certify  the  whole  to  be  completed,  such  certificate  not  to  be 
unreasonably  withheld  or  delayed;  and  the  foregoing  provision  was 
not  to  prevent  the  Company  from    recovering  further  or  other 
damages  for  such  non -completion.    If  the  plaintiffs  should  not  in 
every  respect  abide  by  and  fulfil  the  stipulations  of  the  contract  and 
the  specification,  (save  as  the  same  might  be  varied  by  the  direction 
[  ♦484  ]      *of  the  Company  as  aforesaid,)  or  in  case  of  delay  or  default,  or  if 
they  should  not  complete  the  works  within  the  time  limited,  and  to 
the  entire  satisfaction  of  the  engineer,  the  Company  were  to  be  at 
liberty,  after  the  expiration  of  fourteen  days'  notice  to  the  plaintiffs, 
to  purchase  and    provide  all  necessary  materials,   and  employ 
competent  workmen   to  prosecute  and  complete  or  expedite  the 
prosecution  or  completion  of  the  works ;  and  the  Company  might 
retain  and  deduct  the  costs  of  such  materials  and  their  expenses 
and  damages  arising  from  any  such  breach  of  the  contract,  from 
any  money  which  might  be  payable  to  the  plaintiffs  under   the 
contract.    In  case  of  the  exercise  of  such  power  by  the  Company, 
the  plaintiffs  were  not  to  hinder  the  Company  from  prosecuting  or 
completing  the  works,  or  from  using  or  applying  for  that  purpose 
any  materials  or  implements   belonging   to   the   plaintiffs  which 
might  be  near  the  works,  for  the  loss,  wear,  and   tear  of,   and 
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damage  to  which  materials  or  implements,  the  Company  were  not      Wartkg 

to  be  answerable.     The  materials  and  things  brought  upon  or  near    the  man- 

the  works,  to  be  used  thereon,  with  some  exceptions,  were  not  to    gHB^iELi) 

be  removed  until  the  completion  of  the  contract,  and  were,  until     and  lik.  ' 

then,  to  be  considered  as  equitably  mortgaged  to  the  Company,  for  railway  Ca 

the  security  of  their  payments  and  advances  for  the  full  performance 

of  the  contract.    The  Company  were  to  pay  to  the  plaintiffs  112,000{. 

(subject  to  the  stipulations  as  to  increase  and  diminution)  for  the 

execution  of  the  works,  by  monthly  instalments,  as  the  engineer 

should,  upon  being  furnished  by  the  plaintiffs  with  an  account  in 

writing,  at  the  end  of  any  month,  certify  to  be  the  proportionate 

value  of  the  materials  actually  used  and  worked  up,  and  of  the 

work  actually  done  by  the  plaintiffs  within  the  said  month,  the 

Company  retaining  51.  per  cent,  of  such  certified  value,  until  the 

fulfilment  of  the  contract.    In  case  possession  should  not  be  given 

of  any  lands  essential  *to  the  prosecution  of  the  works,  such  delay      [  **®^  J 

was  not  to  prejudice  the  contract,  but  the  time  for  the  completion 

of  the  works  was  to  be  enlarged  for  such  length  of  time  as,  in  the 

opinion  of  the  engineer,  might  be  lost  to  the  plaintiffs  by  reason  of 

not  having  possession.     And  lastly,  it   was  agreed  between  the 

parties,  that  if  any  dispute  should  arise  in  respect  of   the  said 

matters,  whether  of  fact,  discretion,  or  opinion,  the  same  was  to  be 

referred  to  the  absolute  determination  and  award  of  the  said  John 

Fowler,  or  other  the  engineer  of  the  Company,  and  his  decision 

was  to  be  final  and  conclusive,  and  without  appeal ;  and  in  case 

the  engineer  should  refuse  to  act  as  such  referee,  then  each  of 

the  parties  was  to  appoint  an  arbitrator,  who  were  to  choose  a  third 

person,  and  the  decision  of  such  three  persons,  or  any  two  of  them, 

was  to  be  in  like  manner  final  and  conclusive. 

Among  the  general  conditions  and  specifications  referred  to  in 
the  contract,  it  was  provided,  that  the  engineer  should  at  all  times 
have  power  to  direct  the  contractor  to  facilitate  or  push  the  works, 
whether  partially  or  wholly,  and  of  whatever  kind  or  nature,  and 
the  plaintiffs  were,  immediately  on  such  directions  being  given,  to 
increase  the  number  of  their  workmen  and  carry  the  same  into 
effect. 

The  bill  stated,  that,  from  the  time  when  they  commenced  the 
works  down  to  about  the  12th  of  November,  1847,  the  plaintiffs 
proceeded  in  the  execution  thereof  in  such  a  manner  as  would  have 
insured  the  completion  of  the  works  before  the  time  limited  by  the 
contract ;  and  that,  on  the  Ist  of  November,  1847,  the  value  of  the 
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'Wabtvg  works  actually  done  by  the  plaintiffs,  and  for  which  they  were  then 
thb  Man-  entitled  to  receive  payment,  subject  to  the  deduction  of  51.  per 
Shbivibud  ^^*-»  ftiiiounted  to  more  than  21,000Z.,  and  that  the  amount 
AND  Lin-  actually  paid  to  *the  plaintiffs  by  the  Company  up  to  the  same 
Railway  Co.  time,  amounted  only  to  17,500L ;  and,  although  the  plaintiffs  had 
[  *^86  ]  regularly  furnished  the  Company  with  a  monthly  statement  of  the 
works  done,  they  were  unable  to  obtain  from  the  Company  any 
further  payment;  that,  having  entered  into  the  agreement  on  the 
faith  of  the  Company  duly  observing  the  stipulations  on  their  part, 
and  relying  on  the  payments  being  regularly  made,  the  plaintiffs 
were  exposed  to  serious  loss  and  inconvenience,  inasmuch  as  they 
had  every  week  to  pay  very  large  sums  in  wages  and  other  expenses ; 
that  the  plaintiffs  had  an  interview  on  the  subject  with  Fowler,  on 
the  12th  of  November,  1847,  and  the  plaintiff  Henry  Waring  then 
complained  that  the  sums  paid  by  the  Company  had  been  so 
inadequate  to  the  work  done,  and  requested  Fowler  to  give  his 
certificates  for  the  future  on  a  more  just  and  liberal  scale,  to  which 
Fowler  replied,  that  he  would  see  what  he  could  do ;  that  Fowler 
stated,  that  the  Company  did  not  require  the  completion  of  the 
works  within  the  time  specified,  and  that  he  authorised  the  plain- 
tiffs to  make  arrangements  for  proceeding  more  slowly  in  the 
execution  thereof,  and  in  particular  gave  orders  for  delay  as  to 
certain  part  of  the  works,  although  it  would  have  been  advan- 
tageous to  the  plaintiffs  if  they  had  proceeded  at  the  rate  originally 
required ;  that,  notwithstanding  such  diminished  rate  of  progress, 
the  sums  actually  paid  by  the  Company  from  time  to  time,  in 
respect  of  the  works,  fell  very  far  short  of  what  was  actually  due 
to  the  plaintiffs;  that,  in  October,  1848,  the  Company  was  very 
much  embarrassed,  and  unable  to  provide  money  for  the  payments 
falling  due;  and  that,  upon  the  representations  of  the  directors, 
made  at  a  meeting  on  the  24th  of  October,  1848,  which  the  plain- 
tiffs and  other  contractors  had  been  invited  to  attend,  that  the 
Company  was  unable  to  continue  cash  payments,  and,  at  the 
[  *487  ]  request  of  the  directors,  the  plaintiffs  ^consented  to  receive  certain 
bills  of  exchange  and  debentures,  not  in  satisfaction,  but  by  way 
of  security  for  part  of  the  sums  falling  due  to  them  from  the 
Company. 

The  bill  then  stated,  that,  in  January,  1849,  the  plaintiffs 
received  a  letter  from  Fowler,  urging  the  completion  of  the  works, 
ready  for  the  Government  inspectors,  on  the  13th  of  May,  1849. 
The  bill  alleged,  that  the  plaintiffs,  immediately  on  receiving  such 
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letter,  proceeded  with  all  possible  speed,  and  at  a  more  rapid  rate      Waring 
than  would  have  been  necessary  for  completing  the  works  within     thbKak* 
the  contract  time,  if  such  rate  of  proceeding  had  been  pursued   g2™Ti6u> 
from  the  commencement.    On  the  16th  of  February,  Fowler  wrote     and  Lin- 
to  the  plaintiffs  a  letter,  expressing  his  dissatisfaction  with  the  state  railway  Ck). 
of  the  works.    On  the  18th  of  March,  Fowler  again  wrote  to  the 
plaintiffs,  stating  that  he  should  be  glad  to  hear  they  had  com- ' 
pleted  their  arrangements  for  opening  the  line  on  the  1st  of  June, 
1849.    The  bill  stated  some  other  letters  which  passed  between 
Fowler  and  the  plaintiffs,  the  former  complaining  that  the  work 
was  not  sufficiently  advanced,  and  the  latter  stating  that  it  would 
be  impossible  to  accomplish  it  by  the  time  named,  and  complaining 
that  the  payments  had  not  been  duly  made.    The  last  of  the  letters 
of  Fowler,  dated  the  14th  of  May,  stated  that  it  was  clear  that  the 
Company  must  take  the  work  into  their  own  hands ;  and,  at  an 
interview  on  the  22nd  of  May,  Fowler  said  he  was  determined  to 
have  the  line  opened  by  the  middle  of  July. 

The  bill  set  forth  a  notice,  dated  the  21st  of  May,  1849,  from  the 
solicitors  of  the  Company  to  the  plaintiffs,  which  stated,  that,  owing 
to  the  various  neglects,  defaults,  and  breaches  of  the  contract,  by  the 
plaintiffs,  therein  alleged,  the  Company  would,  immediately  after 
*the  completion  of  fourteen  days  from  the  time  of  notice,  purchase  [  *^^^  ] 
materials  and  employ  competent  persons  for  the  completion  of  the 
contract,  and  hold  the  plaintiffs  liable  for  the  damages  the  Company 
might  thereby  sustain ;  the  notice  also  required  the  plaintiffs  not  to 
remove  their  plant  or  materials. 

The  bill  denied  all  the  breaches  of  contract  stated  in  the  notice, 
and  alleged  that  the  plaintiffs  had  done  certain  extra  works,  for 
which  they  had  not  been  paid  by  the  Company ;  and  that,  on  the 
1st  of  May,  1849,  the  plaintiffs  had  executed  works  under  the  con- 
tract, to  the  amount  of  102,7862.  2d.,  subject  to  the  deduction  of 
BL  per  cent. ;  and  that  the  extra  work  amounted  to  the  sum  of 
8,982L  15s.  3d. ;  and  that  the  plaintiffs  had  received,  on  account  of 
such  works,  only  98,8002.  or  thereabouts,  and  2,0002.  in  debentures, 
and  that  more  than  10,0002.  was  due  to  the  plaintiffs ;  but  that 
Fowler  unjustly  and  unreasonably  withheld  his  certificates  in 
respect  thereof. 

The  bill  charged,  that,  under  the  circumstances,  the  Company 
had  waived  the  completion  of  the  contract  by  the  Ist  of  October, 
1848,  and,  in  consequence  of  such  waiver,  the  plaintiffs  were  only 
bound  to  carry  on  and  complete  the  works  at  a  reasonable  rate, 
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Wabino      and  within  a  reasonable  time,  computed  on  the  footing  of  the 

Tub  Man-     original  contract,  but  modified  by  the  delay  which  had  taken  place 

Shmtibld     ^^  *^^  instance  and  with  the  assent  of  the  Company  ;  and  that  the 

AND  Lin-     plaintiffs  were  only  bound  to  proceed  with  the  works  at  such  a  rate 

Railway  Go.  of  progress  as  would,  if  adopted  from  the  commencement,  have 

sufficed  for  the  entire  completion  of  the  works  within  the  contract 

time. 

The  bill  charged,  that  the  notice  was  given  for  the  fraudulent 
[  *iS9  ]      purpose  of  evading  or  postponing  the  payment  *of  the  sums  due  to 
the  plaintiffs  under  the  contract,  and  for  the  purpose  of  ejecting 
the  plaintiffs  from  the  works,  and  procuring  other  persons  to  finish 
the  same  at  an  earlier  period  than  the  plaintiffs,  under  the  circum- 
stances, were  bound  to  do ;  that  the  engineer  had,  for  such  pur* 
poses,  fraudulently  avoided  giving  the  plaintiffs  any  precise  and 
definite  instructions  as  to  the  increased  amount   of    power  or 
materials  which  he  required  them  to  employ ;  that,  at  the  time  of 
giving  the  notice,  the  plaintiffs  had  not  made  any  default  in  carry- 
ing on  the  works ;  and  that,  until  the  8th  of  January,  1849,  the 
plaintiffs  had  not  received  any  instructions  to  expedite  the  same, 
but  the  same  had,  ever  since  that  date,  been  carried  on  at  a  rate  of 
progress  considerably  exceeding  what  would  have  been  necessary  if 
the  previous  delay,  at  the  instance  of  the  Company,  had  not  taken 
place ;  that  the  plaintiffs  had  always  had  on  the  works  an  ample 
supply  of  plant  and  materials ;  that  the  Company  was  unwilling  or 
unable  to  pay  the  sum  due  to  the  plaintiffs,  and,  in  order  to 
defraud  them  thereof,  Fowler,  by  the  order  of  the  directors,  had 
unjustly  and  unreasonably  withheld  the  certificates,  and  had  wil- 
fully and  knowingly  given  certificates  for  smaller  sums  than  were 
really  due ;  and  had,  by  the  order  of  the  directors,  unjustly  with* 
held  the  certificates,  and  given  such  insufficient  certificates,  for  the 
purpose  of  compelling  the  plaintiffs  to  complete  the  works  within 
an  unreasonable  time,  and  to  carry  on  the  same  at  a  greater  rate 
than  that  at  which  they  were  bound  to  carry  on  the  same,  having 
regard  to  the  said  circumstances. 

The  bill  prayed,  that  it  might  be  declared  that  the  plaintiffs  were 
not  bound  by  the  stipulations  of  the  contract  of  the  2nd  of  March » 
1847,  as  to  the  completion  of  the  works  within  the  time  thereby 
limited;  and  that  the  Company  had  waived  all  right  to  insist  on  any 
[  •490  ]  *penalty,  or  forfeiture,  or  damages,  by  reason  of  the  non-completion 
of  the  works  within  such  time  ;  that  an  account  might  be  taken  of 
what  was  due  to  the  plaintiffs  from  the  Company  in  respect  of  the 
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works  included  in  the  contract  and  the  extra  works ;  and  that  the      Warimo 
Company  might  be  restrained  by  injunction  from  removing  the  plain-     the  man- 
tiflFs  from  the  works,  or  otherwise  disturbing  or  hindering  them  in    shJJ^jkS) 
their  execution,  and  from  taking  possession  of  the  plaintiffs'  plant     and  Lin- 
and  materials,  or  furnishing  or  providing  materials  and  implements,  railway  Co. 
or  engaging  or  employing  agents  or  workmen  for  executing  the 
works,  or  prosecuting  or  executing  the  same, — from  exercising  the 
rights  given  to  the  Company  by  the  contract,  with  reference  to 
the  materials  or  implements  brought  by  the  plaintiffs  upon  the 
works,  from  insisting  on  any  rights  of  forfeiture  or  penalties  under 
the  contract,  by  reason  of  the  non-completion  of  the  works  within 
the  said  time,  and  from  commencing  or  prosecuting  any  action  or 
suit  against  the  plaintiffs,  for  the  purpose  of  enforcing  any  such 
forfeitures  or  penalty,  or  of  recovering  any  damages  on  account  of 
*  the  non-completion  of  the  works  within  such  time. 

The  Company  demurred  to  the  bill,  for  want  of  equity. 

The  Solicitor-General  and  Mr.  Osborne,  in  support  of  the 
demurrer,  contended  that  there  was  no  case  for  the  interference 
of  a  court  of  equity, — ^first,  because  the  agreement  was  one  of  which 
the  Court  could  not  decree  a  specific  performance,  and  in  which, 
therefore,  the  Court  would  not  interfere  against  one  of  the  parties 
while  it  could  give  no  relief  to  the  other :  Kemble  v.  Kean  (i), 
Kimbejiey  v.  Jennings  (2),  Ranger  v.  The  Oreat  Western  Railway 
Company  (8).  Secondly,  it  appeared  *by  the  bill  that  the  power  of  [  'ioi  j 
deciding  upon  the  rights  and  duties  of  the  parties,  in  the  execution 
of  the  terms  of  the  contract,  had  been  conclusively  committed  to 
the  engineer,  and  that  the  decision  of  the  engineer  had,  in  fact, 
been  adverse  to  the  plaintiffs  on  every  point :  Ranker  v.  The  Great 
Western  Railway  Company  (4),  Heap  v.  Archbishop  of  Canterbury  {b). 
Thirdly,  that  any  departure  from  the  agreement,  in  order  to  be 
binding  upon  the  Company,  must  be,  like  the  agreement  itself, 
under  the  common  seal  of  the  corporation,  or  authorised  by 
some  instrument  under  such  seal :  Mayor  dc.  of  Ludlow  v. 
Charlton  {(S).     *     *     * 

Mr.  Wood  and  Mr.  Erskine,  for  the  plaintiffs,  on  the  first 
point  which  had  been  urged  on  behalf  of  the  defendants,  cited 

(1)  38  R.  B.  125  (6  Sim.  333).  (4)  1   Rail.  Cas.  48,  49;  see  now  0 

(2)  38  B.  B.  130  (6  Sim.  340).  H.  L.  C.  72). 

(3)  1  Bail.  Cas.  50 ;  see  now  5  H.  L.  C.  (5)  Cited,  1  Bail.  Cas.  49. 

72.  (6)  56  B.  B.  794  (6  M.  &  W.  815). 
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[  *i9S  ] 


Dieirichsen  v.  Cabbum  (1)  and  Storer  v.  The  Great  Western  Railtcay 
Company  (2).  On  the  second  point, — ^thai  the  absolute  control  of 
the  works,  without  appeal,  had  been  committed  to  the  engineer, — 
they  relied  on  the  allegations  in  the  bill,  of  the  partial  and  corrupt 
conduct  of  the  engineer,  which  had  been  deemed  a  sufficient  ground 
of  equity  in  the  case  of  M'lntoih  v.  The  Great  Western  RaiUcay 
Company  {s).  On  the  objection,  that  the  waiver  or  alteration  of  any 
of  the  terms  of  the  contract  could  only  be  under  the  common  seal 
of  an  incorporated  Company,  they  cited  Favietl  v.  The  Eastern 
Counties  *  Railway  Company  (4)  and  [other  authorities] . 

Thb  Yigb-Ghancellob  : 

It  is  impossible  to  read  Lord  Cottbnhah's  judgment,  in  the  case 
of  Dietrichsen  v.  Cabbum  (i),  and  to  suppose  he  intended  to  throw 
any  doubt  on  what  was  considered  the  settled  law  of  the  Court. 
The  Court  does  not  give  relief  to  a  plaintiff,  although  he  be  other- 
wise entitled  to  it,  unless  lie  will,  on  his  part,  do  all  that  the 
defendant  may  be  entitled  to  ask  from  him ;  and  if  that  which  the 
defendant  is  entitled  to,  be  something  which  the  Court  cannot  give 
him,  it  certainly  has  been  the  generally  understood  rule,  that  that 
is  iL  case  in  which  the  Court  will  not  interfere.  In  the  common 
case  of  a  bill  for  specific  performance  by  a  purchaser,  the  Court 
will  not  direct  a  conveyance  unless  the  plaintiffs  will  pay  what  is 
due.  The  Court  can  decree  that,  and  the  Court  will,  therefore,  in 
that  case,  give  relief ;  but  if  that  which  the  plaintiff  is  to  give  on  a 
bill  for  specific  performance  be  something  to  be  done  at  a  future 
time,  and  which  the  Court  cannot  enforce,  the  understood  rule  has 
always  been,  that  the  Court  in  that  case  will  not  give  relief,  and  I 
do  not  think  the  Lobd  Chancellob  meant,  in  the  case  of  Dietrichsen 
V.  Cabbum,  to  throw  any  doubt  whatever  on  that  rule.  If,  in  the 
present  case,  the  allegations  came  to  this,  that  the  plaintiffs  had 
not  done  all  which  on  their  part  they  were  bound  to  do,  and  could 
not  at  once  perform  it,  I  apprehend  the  case  would  fall  within  the 
general  rule.  It  is,  however,  contended,  that,  according  to  the  allega- 
tions in  the  bill,  the  plaintiffs,  up  to  the  time  of  complaining,  had 
performed  all  they  were  bound  to  *do ;  but,  if  this  be  so,  still  there 
remains  behind  something  to  be  done  by  the  plaintiffs ;  and  if  that 
which  remains  to  be  done  by  them  hereafter  be  something  the  Court 


(1)  78  E.  R.  17  (2  Ph.  62). 

(2)  60  E.  E.  23  (2  Y.  &  0,  48). 

(3)  79  R  B.  339  (2  De  G.  &  Sm. 


■758). 

(4)  76  E.  E.  615  (2  Ex.  344). 
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cannot  secure  to  the  defendants,  I  cannot  help  thinking  the  case     Waring 
may  fall  within  the  observations  of  the  Yice-Chancellob  in  Ranger    ^hk  Man- 
V.  'The  Great  Western  Railway  Company  (1).      The  bill  asks  for  an    gHg^f?* 
account,  but  if  the  account  be  inseparably  connected  with  the     andLtn-' 
general  subject  of  the  contract,  then,  unless  I  can  decide  the  RfiLWAYCo. 
general  question  in  the  plaintiffs'  favour,  the  case  of  the  account 
will  not  help  them.    If  I  am  to  hold  that  this  is  a  contract  which 
the  Court  cannot  specifically  perform,  it  becomes  a  material  question, 
whether  the  account  is  inseparably  connected  with  it. 

One  of  the  objections  taken  to  the  account  being  decreed  is,  that 
Mr.  Fowler  and  the  engineers  for  the  time  being  were  selected  by 
the  parties  themselves  to  be  the  sole  judges;  and  I  think,  that  if 
it  now  appeared  that  Mr.  Fowler,  or  the  engineers  for  the  time  being, 
in  the  discharge  of  their  duties,  had  honestly  addressed  themselves 
to  the  question  of  what  was  due,  and  in  the  exercise  of  their 
discretion  had  determined  what  was  due  to  the  plaintiffs,  and 
accordingly  given  certificates  of  the  sums  the  plaintiffs  were  entitled 
to,  there  would  be  no  equity  for  this  Court  to  interfere.  In  that 
case  the  judge  whom  the  parties  had  selected  would  have  decided 
the  case,  and  from  that  judge  there  would,  according  to  the  settled 
rule,  be  no  appeal.  In  such  a  case  it  would  be  as  strong, — ^it  cannot 
be  stronger, — than  the  case  of  an  arbitrator.  If,  however,  the  judge 
whom  the  parties  have  agreed  shall  settle  the  question  between 
them  either  refuses  to  decide  the  question,  or  acts  corruptly  in 
forming  his  decision,  then,  however  the  parties  may  *have  agreed  [  *^^^  ] 
that  the  judgment  of  a  given  individual  shall  be  conclusive,  and 
that  the  works  shall  not  be  ascertained  by  measure  and  value,  the 
defendants  cannot  be  heard  to  say  that  the  corruption  of  their  own 
agent,  or  his  refusal  to  act,  is  to  deprive  the  plaintiffs  of  their  due 
remuneration  for  the  work  which  they  have  done.  If,  in  such 
circumstances,  there  be  no  mode  of  ascertaining  the  amount  of  the 
work  bufc  measure  and  value,  the  party  must  be  entitled  to  be  paid 
according  to  measure  and  value. 

The  question  is,  whether  the  allegations  of  this  bill  do  or  do  not 
amount  to  this,  that  the  selected  judge,  Mr.  Fowler,  or  the  other 
principal  engineer,  have  done  one  of  two  things :  that  they  have  either 
not  addressed  themselves  to  the  question  of  what  was  due,  or,  having 
done  so,  they  have,  for  the  corrupt  purpose  alleged  in  the  bill,  given 
a  certificate  for  less  than  in  point  of  fact  they  knew  at  the  time  was 
due  to  the  plaintiffs ;  and  whether  it  is  to  be  considered  as  a  case  in 
(1)  1  BaO.  Cas.  ^ ;  866  now  6  H.  L.  G.  72. 
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Wabivo      which  that  fact  would  be  concIuBively  proved  at  the  hearing  of  the 
Thie  Man.    cause,  supposing  the  bill  to  be  taken  pro  confesso,  or  the  defendants 
Sh™ir5)     ^  ^^^^  admitted  by  their  answer  the  truth  of  the  allegations. 
AND  LiN-         I  entirely  accede  to  the  argument,  that  a  general  charge  of  fraud, 
Railway  Co.  coupled  with  a  special  case,  which  is  intended  to  make  out  the 
fraud,  will  not  be  treated  as  of  any  importance  unless  the  particular 
facts  alleged  amount  to  a  fraud ;  but  the  allegation  of  a  fraudulent 
purpose  in  doing  a  particular  act  is  a  different  thing  from  a  general 
and  vague  charge  of  fraud.    It  certainly  appears  to  me,  that,  on 
general  demurrer,  I  must  hold  these  charges  of  fraud  to  be  in  form 
sufficient.    The  value  of  the  allegation  is  another  question. 
[  *^0n  ]  If  the  allegation,  that  certificates  have  been  fraudulently  *with- 

held,  be  sufficient  as  a  foundation  for  the  interference  of  this  Court, 
the  truth  of  the  allegation  must  be  in  some  manner  tried.  There 
must  be  an  account  taken,  or  some  mode  must  be  adopted  for  ascer- 
taining the  amount  of  what  is  due  to  the  plaintiffs.  The  question 
may  be,  whether  that  account  is  to  be  taken  at  law, — whether  the 
measure  of  damage  is  to  be  ascertained  at  law,  or  in  this  Court. 

The  effect  of  what  has  been  done  is,  that  the  plaintiffs  are 
deprived  of  the  right  they  had  at  law,  under  the  contract,  to 
proceed  on  the  certificates ;  and  they  are  placed  in  this  difficulty, 
that  whereas  they  were  entitled  from  month  to  month  to  have  the 
amount  due  to  them  ascertained,  the  whole  of  the  work  has  become 
buried  in  a  number  of  months,  and  they  have  to  go  back  and 
ascertain  the  amount  due  to  them  under  great  disadvantage. 

Another  difficulty  suggested  in  the  way  of  relief  in  this  case  is, 
that  it  is  not  complete :  that  what  is  asked  by  this  bill  is  only  part 
of  the  right.  If  the  case  can  be  founded  on  the  question  of  account, 
independent  of  jurisdiction  in  respect  of  fraud,  the  proposition  may 
be,  that  every  month  a  bill  might  have  been  filed  to  ascertain  what 
was  due  to  the  plaintiffs.  I  am  not  certain  that  the  Lobd 
Chancellor  has  not  gone  the  length  of  saying  that  that  might  be 
done,  in  one  of  the  earliest  cases  he  decided,  when  he  was  Master 
of  the  Bolls.  A  bill  was  filed  to  restrain  the  infringement,  by  one 
of  the  firm,  of  the  partnership  contract  during  its  continuance. 
Lord  CoTTENHAM  in  that  case  said,  that  the  partnership  was  to  go 
on  for  a  certain  number  of  years,  and  if,  in  order  that  it  may  go  on 
beneficially  to  both  parties,  there  is  some  one  thing  that  the  Court 
[  *496  ]  can  enforce,  there  is  no  reason  *why  the  Court  should  not  enforce 
that  one  thing,  and  still  leave  the  partnership  undisturbed  (i). 
(1)  See  Taylor  v.  Davie,  41  R.  E,  195  (4  L,  J.  (N.  9.)  Ch.  18), 
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Suppose  the  case  of  a  partnership,  in  which  one  partner  is  to  Warino 

have  a  salary  allowed  to  him  in  proportion  to  the  amount  of  the  thr  Man. 

profits  made,  and  that,  by  the  contract,  the  partnership  accounts,  shbfpikld 

are  to  be  settled  at  the  end  of  every  six  months,  with  the  view  of  ^^^  ^'n- 

/.  -I     1  ..1  OOLKBHIBK 

showing  the  state  of  the  profit  and  loss  account, — if  the  other  Railway  Co. 
partner  were  to  refuse  to  come  to  any  settlement  of  accounts  so  as 
to  ascertain  the  amount  of  the  allowance,  the  Court,  by  refusing  to 
interfere,  might  permit  the  party  to  be  deprived  of  his  allowance 
until  the  end  of  the  partnership. 

If,  in  this  case,  all  that  the  plaintiffs  are  to  do  had  been  done, 
the  case  of  M'Intosh  v.  The  Great  Western  Railway  Campany  is  an 
authority  that  the  plaintiffs  are  entitled  to  the  assistance  of  a  court 
of  equity.  There  has,  it  is  true,  been  no  suppression  or  mis- 
representation of  facts;  and,  perhaps,  the  wrong  of  which  the 
plaintiffs  complain,  though  a  moral  fraud,  is  not  a  fraud  in  the 
technical  sense  of  the  word ;  and,  if  the  plaintiffs  were  under  no  diffi- 
culty in  enforcing  their  rights  at  law,  it  might  not  be  a  wrong  which 
would  give  this  Court  jurisdiction. 

The  YiCE-Ch\NCELLOR  :  June  6 

I  have  referred  to  the  cases  which  were  mentioned  in  argument, 
and  particularly  to  the  case  of  Mcintosh  v.  The  Great  Western  Rail- 
way  Company ;  and,  in  order  to  try  the  question  now  before  me,  I 
have  supposed,  first,  *that  all  the  works  contracted  to  be  done  by  the  [  *497  ] 
plaintiffs  had  been  done,  which  then  brings  this  case  within  that 
of  M*Intosh  V.  Great  Western  Railway  Company ;  and  upon  that 
view  of  the  case  I  have  read  the  charges  in  the  bill. 

It  appears  to  me  that  this  case  is  not  substantially  distinguish- 
able from  Mcintosh  v.  The  Great  Western  Railway  Company ;  and 
I  could  not,  therefore,  allow  this  demurrer  without  disregarding  that 
case,  which,  upon  the  best  consideration  I  can  give  to  it,  is,  I  certainly 
think,  well  decided.  The  principle  of  the  Court  is,  that,  if  a  wrong 
be  committed  by  the  species  of  fraud  suggested  in  that  case,  this 
Court  has  jurisdiction  to  give  relief .^  I  do  not  say  to  what  extent 
it  will  go. 

The  only  question,  then,  is,  whether  the  fact,  that  the  works  are 
not  complete,  and  that  something  remains  to  be  done,  makes  any 
difference.  It  seems  to  me  that  it  does  not.  There  may  be  some 
inconvenience  as  to  the  number  of  cases  in  which  the  plaintiffs 
might  have  had  occasion  to  file  bills ;  they  have,  however,  acquired 
a  right  which  is  perfect  in  itself,  and  of  which  right  they  have  been 
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deprived  by  the  alleged  acts  of  the  defendants ;  and  where  there  is 
an  integral  right,  the  fact  that  the  whole  dealings  between  the 
parties  would  involve  something  more,  does  not,  according  to  the 
modern  cases,  constitute  any  objection  to  the  interference  of  the 
Court  as  to  that  particular  right.  I  am  not  sure  whether  the  obser- 
vations of  Lord  Eldon,  as  to  having  the  entire  transaction  wound 
up  by  the  suit,  would  have  extended  to  this  case. 

I  am  of  opinion,  that  the  case  is  one  in  which  the  plaintiffs 
would  be  entitled  to  some  relief.  I  am  not  called  upon  now  to  say 
what  that  relief  will  be.  I  follow  the  case  of  Mcintosh  v.  The 
Great  Western  Railway  *Company,  in  holding  that  this  demurrer 
must  be  overruled. 

The  plaintiffs  moved  for  the  injunction  to  restrain  the  Company 
from  taking  possession  of  the  works  and  materials.  The  Company 
consented  not  to  take  the  plant  and  implements  belonging  to  the 
plaintiffs.    The  injunction  was  refused. 


1850. 
Feb.  18. 

[  2  H.  &  Tw. 
245] 


[  ♦246  J 


[The  Company  appealed,  but  the  decision  of  the  Yicb-Chancbllob 
was  affirmed  by  Lord  Cottbnham,  L.  C,  as  reported  in  2  H.  &  Tw. 
246,  where  his  Lordship  said :] 

Thb  Lord  Chancellob: 

It  appears  to  me  that  there  is  an  ample  allegation  of  equity  in 
this  case,  whatever  may  be  the  result.  Assuming  the  facts,  which  I 
must  do  for  the  purpose  of  this  demurrer,  to  be  as  they  are  alleged, 
there  is  as  great  a  fraud  practised  on  individuals  as  could  have 
been  alleged,  the  transaction  being,  that  the  plaintiffs  undertake 
works  for  the  defendants  to  a  very  great  extent, — of  course,  exhaust* 
ing  very  much  the  means  of  any  man,  from  the  magnitude  of  the 
works  to  be  undertaken, — on  which  100,000Z.  are  to  be  expended  ; 
and  they  enter  into  a  contract,  putting  themselves  entirely  at  the 
mercy  of  the  Company,  or  the  Company's  agent,  Mr.  Fowler.  01 
course,  this  may  be  all  fiction.^  I  am  only  stating  now  what  the 
bill  alleges.  The  works  are  to  be  done,  and  certificates  are  to  be 
granted.  The  result  of  all  this  is,  that,  from  time  to  time,  the 
contractors  are  to  be  paid  for  works  which  are  actually  done,  *Mr« 
Fowler  being  the  party  who  is  to  ascertain  their  being  done  and  on 
whose  certificates  the  Company  are  to  be  liable  to  pay.  The  plain- 
tiffs are  to  do  the  works  within  a  certain  time ;  and,  if  they  &il  in 
the  performance  of  the  contract,  most  severe  penalties  are  imposed 
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h)\)e  reimbursed  any  loss  they  may  sustain.    There  is  not  only  51.  thb  Man 

per  cent,  retained  out  of  the  monies  which  the  contractors  would  g^^^l" 

bave  to  xeceWe,  but  the  Company  have  power  to  enter  on  the  works  ^^^  Lin. 
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done,  ttsid  take  whatever  property  they  may  find  belonging  to  the  Bailwat  ( 
conlr«yctora, — all  the  plant,  carriages,  and  whatever  there  may  be 
upon  the  premises  they  have  a  right  to  take.  The  works  go  on> 
and,  owing  to  their  own  pecuniary  embarrassments,  they  are  unwill* 
ing  to  permit  ihem  to  be  proceeded  with  at  the  rate  specified ;  and 
the  bill  alleges  that  the  Company,  or  Fowler,  who  was  their  agent 
for  the  purpose, — ^whether  mentioned  in  the  contract  or  not,  he  acts 
for  them,  and  they  do  not  repudiate  his  acts,— occasionally,  and  at 
different  times,  desired  them  not  to  proceed  so  rapidly,  and  stated, 
as  the  reason,  that  there  was  not  sufficient  money  coming  to  pay 
for  the  expense  of  so  rapid  an  execution  of  the  works.  The  plain* 
tiffs  relax,  according  to  his  directions.  However,  he  asks  them  to 
go  on  with  a  particular  portion  at  a  much  quicker  rate  than  they 
ever  intended  to  do.  Everybody  knows  that  a  work  of  this  sort» 
where  it  is  accelerated,  and  to  be  done  within  a  limited  period,  is 
xnucb  more  expensive  and  much  more  inconvenient  to  the  contractor 
than  where  a  long  time  is  allowed.  The  result  of  all  this  is,  that» 
aeeording  to  the  terms  of  the  contract,  the  plaintifb  get  involved  in 
forfeitures.  Time  passes  by,  and  the  work  is  not  done.  They  say 
the  certificates  are  withheld, — improperly  withheld,  according  to 
their  allegation ;  they  are  therefore  deprived  of  the  means  of  paying 
the  expenses  of  the  works.  They  have  not  received  the  money  from 
the  Company  which  they  were  entitled  to  receive ;  and  the  delay 
was  occasioned,  not  by  their  acts,  but  by  th^  acts  of  the  Company 
or  *their  agent  Mr.  Fowler,  who  directs  them  not  to  proceed  so  [  *247  ] 
rapidly,  on  account  of  the  pecuniary  difficulties  of  the  Company* 
Then,  without  any  apparent  reason,  and,  whether  with  reason  or 
noty — according  to  the  bill,  without  any  reason,  and  merely  for  the 
purpose  of  getting  an  advantage  over  the  plaintiffs,  and  appro- 
priating their  money  to  the  future  operations  of  the  Company, — they 
take  a  step  which  would  have  the  effect,  if  supported,  not  only  of 
forfeiture,  depriving  them  of  51.  per  cent,  on  the  whole  sum,  but 
also  depriving  them  of  the  benefit  of  the  property  which  they  had  on 
the  premises,  which,  in  that  case,  they  would  forfeit  and  lose. 
Thej  give  them  suddenly  notice  to  determine  the  contract,  which,  if 
justifiable,  would  expose  the  plaintiffs  to  the  enormous  loss  which, 
under  the  contract,  must  arise  from  that  course  of  proceeding. 
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Wabinq  In  the  present  case,  the  plaintiflfs  positively  allege,  that  there  is 

Thr  Man-  money  due  to  them  to  a  considerable  amount.  The  extra  works,  it 
ShbffTbld    ^^  ^^^»  ^^®  ^^^  alleged  to  be  done  by  order  of  Mr.  Fowler.    That  is 

AND  Lin-  perfectly  immaterial.  Extra  works  are  alleged  to  have  been  done 
Railway  Co.  to  a  certain  amount,  and  the  bill  positively  alleges  that  the  plain- 
ti£f8  are  entitled  to  payment  of  a  certain  sum  in  respect  of  such 
extra  works.  That  allegation  necessarily  comprises  within  itself 
everything  which  is  essential  to  make  it  true.  They  would  not  be 
so  entitled  unless  they  followed  the  course  prescribed  by  the  con- 
tract. They  were  not  bound  to  allege  every  particular  fact  which 
would  possibly  be  a  defence  to  their  claim.  They  say,  we  did  the 
work.  They  are  not  bound  to  allege  that  all  these  works  were  done 
in  a  workmanlike  manner,  and  make  other  allegations  which  are 
necessarily  implied.  Where  a  party  undertakes  to  do  works  in  a 
particular  modd,  he  undertakes  to  do  them  in  a  workmanlike 
manner.  If  they  are  to  be  done  under  the  superintendence  and 
direction  of  an  agents  and  if  the  contractor  says  he  is  entitled  to  a 

[,  *248  ]  certain  amount  from  the  Company  *for  those  works,  the  consent  of 
the  Company's  agent  tnust  be  assumed,  otherwise  the  contractor 
would  not  be  justified  in  the  charge  which  he  makes.  That  is  an 
allegation  upon  the  face  of  the  bill,  which  the  defendants  demurring 
are  bound  to  admit.  To  tell  the  plaintiffs,  that,  if  these  facts  be 
true,  they  are  not  entitled  to  come  here,  is  to  tell  them  that  they 
must  give  up  the  51.  per  cent.,  and  give  up  the  plant,  which  is  theirs 
unless  that  ground  of  forfeiture  insisted  on  by  the  defendants  is 
made  out.  They  say  "  Protect  this  property ;  we  have  stated  such 
a  case  on  the  face  of  this  bill  as  entitles  us  to  the  protection  of  this 
property,  which  is  ours,  until,  at  least,  the  matters  are  investigated 
which  are  put  in  issue  by  this  bill.  "  If  these  facts  are  proved  as 
they  are  alleged, — if  it  is  proved,  that,  instead  of  Mr.  Fowler  exer- 
cising a  proper  discretion  as  between  the  Company  and  the  con- 
tractors, he  lends  himself  to  the  Company,  and  withholds  certificates, 
in  order  to  involve  the  plaintiffs  in  difficulty  and  distress,— if  he  has 
improperly  called  on  them  to  do  works  which,  owing  to  the  previous 
directions,  they  had  been  relieved  from  doing  as  to  time, — if  he  has 
done  all  this  for  the  purpose  of  depriving  the  plaintijGfs  of  the  right 
which  they  had,  under  the  contract,  for  the  work  they  have 
done,  then,  beyond  all  doubt,  the  Court  will  protect  them  against 
the  loss  of  that  property,  which  is  threatened  against  them  by  the 
notice  which  has  been  given ;  and  that  is  the  only  question  to  be 
considered,  viz.  whether  all  the  facts,  put  together  as  they  stand 
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upon  the  bill,  do  not  entitle  the  plaintiffs  to  the  interposition  of  this 
Coart.  I  am  confining  it  to  this  particular  point  merely  for  the 
injunction  to  protect  the  property  the  defendants  have  seized,  or  have 
threatened  to  seize.  It  is  clear  the  plaintiffs  would  be  entitled  to  the 
interposition  of  this  Court  for  the  purpose  of  protecting  that  property. 

Some  allusion  was  made  to  some  case  before  me  at  the  ^Bolls.  1 
have  no  recollection  of  it :  but  this  I  know,  that  this  Court  does 
exercise  a  very  wholesome  jurisdiction  in  preventing  the  violation  of 
negative  covenants ;  and  I  do  not  understand  how  it  can  be  matter 
of  novelty  in  this  Court,  that  this  Court  will  interpose,  by  injunction, 
to  prevent  a  party  from  violating  a  negative  covenant.  Take  the 
case  of  landlord  and  tenant.  How  and  why  does  the  Court  inter- 
pose to  prevent  a  tenant  doing  that  which  he  has  contracted  not  to 
do?  Only  because  he  has  contracted  not  to  do  it,  and  the  Court 
interposes  for  the  purpose  of  preventing  a  violation  of  the  covenant. 
The  party  may  ultimately  have  his  remedy  at  law.  However,  on 
the  present  occasion,  here  is  an  allegation  of  fraud,  which  is  quite 
ample  to  enable  the  parties  to  bring  the  case  within  the  jurisdiction 
of  this  Court.  Without  going  more  into  the  case,  it  appears  to  me» 
that  the  fact  being  confined  simply  to  the  protection  of  that  pro- 
perty, the  forfeiture  of  which  is  sought  to  be  enforced  by  the  notice 
given,  and,  according  to  the  allegations  of  the  bill,  fraudulently 
attempted  to  be  appropriated  by  the  Company  and  taken  from 
the  plaintiffs,  there  is  quite  enough  in  this  case  to  give  the  Court 
jurisdiction  upon  a  part  at  least  of  the  relief  prayed,  which  is  all 
that  is  necessary  for  the  purpose  of  a  demurrer. 

The  appeal  will  be  dismissed  with  costs. 
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EVANS  V.   DAVIES. 

(7  Hare,  498—502.) 

Construction  of  the  word  "  children  "  as  under  the  special  words  of  a  will, 
describing  both  legitimate  and  illegitimate  children. 

A  testator  bequeathed  legacies  to  his  children,  M.,  S.,  J.,  W.,  and  N., 
appointing  his  wife  their  guardian,  and  directing  the  application  of  the 
interest  for  their  maintenance.  He  then  directed  that  the  remainder  of  his 
personal  estate,  and  the  residue  of  the  proceeds  of  certain  real  estates,  should 
be  divided  between  all  his  children  of  his  first  and  second  marriages.  The 
testator  then  charged  other  parts  of  his  real  estates  with  certain  annual 
payments,  and  directed  that  the  remainder  of  the  rents  and  profits  should 
be  divided  among  all  his  said  children.  The  testator  then  directed,  that, 
in  case  one  or  more  of  the  children  hj  his  second  wife  should  die  without 
issue  under  twenty-one,  their  shares  and  legacies  should  go  between  his 
second  wife  and  such  of  his  children  by  her  as  should  be  living,  and  he 
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RvAKS  gave  the  residue  of  his  estate  to  all  and  every  of  his  children :  Held,  that 

V.  the  said  S.,  who  was  a  child  hj  the  second  wife  before  marriage,  was  within 

Davies.  ^q  description  of  '*  children  "  contained  in  the  will,  and  entitled  to  share 

with  the  legitimate  children  of  the  testator  in  the  residuary  gifts. 

BoBBBT  Morgan,  by  his  will,  dated  in  1840,  after  devising  his 
real  estate  to  trustees,  as  to  a  part  thereof,  for  sale,  and  bequeathing 
his  personal  estate  to  the  same  trustees,  whom  be  appointed  his 
executors,  and  directing  that  they  should  stand  possessed  of  the 
trust-monies,  in  the  first  place  for  the  payment  of  his  debts  and 
funeral  and  testamentary  expenses,  proceeded  as  follows:  "  In  the 
second   place,  to  pay  the  sum  of  1,0002.  to  each  of  my  children 
Martha,  Sarah,  Joseph,  and  William,  and  the  sum  of  TOOL   to  my 
son  Noah  ;  and  in  the  third  place,  to  divide  the  remainder,  if  any, 
equally  between  all  my  children  by  my  first  and  second  marriage, 
share  and  share  alike.*'      The  testator  then  directed  that  the  said 
sums  of  1,000Z.  a  piece  should  be  paid  to  his  said  children,  Martha, 
Sarah,  Joseph,  and  William,  on  their  respectively  attaining  the  age 
of  twenty-one  years  or  being  married  by  consent  of  his  said  trustees 
I  *499  ]      *and  his  wife,  whom  he  appointed  their  guardians  during  their 
minority ;  and  that,  in  the  meantime,  the  principal  should  be  invested, 
and   the  interest  applied  towards  their  maintenance  and  educa- 
tion.   The  testator  then  declared  the  trusts  of  the  residue  of  his  real 
estate,  after  certain  payments  were  made  thereout  (except  an  estate 
called  Brynyfiynon)  to  be  as  follows :  ''To  divide  the  remainder  of 
the  said  rents  and  profits  yearly  and  every  year  between  all  my  said 
children,  share  and  share  alike,  as  tenants  in  common."     The  tes- 
tator then  declared,  that,  in  case  his  son  Noah  or  daughter  Martha 
should  die  without  leaving  issue,  then  the  legacy  and  share  of  the 
one  so  dying  should  go  to  the  other  of  them ;  but,  in  case  both  of 
them  should  die  without  leaving  issue,  then  their  said  legacies  and 
shares  should  go  to  his  children  by  his  said  second  wife  only,  share 
and  share  alike.    The  testator  then  proceeded:  ''In  case  any  one 
or  more  of  my  children  by  my  said  second  wife  should  die  without 
leaving  issue  before  he  or  she  attain  the  age  of  twenty-one  years,  the 
share  or  interest  of  each  one  or  more  in  my  last-mentioned  real  and 
personal  estate,  together  with  the  hereinbefore  mentioned  legacies 
bequeathed  to  them  respectively,  to  go  between  my  said  second  wife 
and  such  of  my  children  by  her  as  shall  be  living,  share  and  share 
alike,  to  their  and  each  of  their  executors,  administrators,  or  assigns  ; 
but,  in  case  all  my  children  by  my  said  second  wife  should  die  with- 
out leaving  issue  before  they  respectively  attain  the  age  of  twenty. 
one  years,  then  their  respective  shares  and  interests  in  my  said  real 
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and  personal  estate  to  go  to  my  said  second  wife,  if  she  should  sur-  Evans 
vive  them,  and  to  her  executors,  administrators,  and  assigns,  for  ever ;  davibs. 
but,  in  case  of  her  decease,  such  shares  and  interests  to  go  to  my 
children  by  my  first  wife,  or  such  of  them  as  shall  be  living,  share 
and  share  alike ;  and,  in  case  none  of  my  children  by  my  said  first 
wife  shall  be  then  living,  then  such  shares  and  interests  to  go  to  their 
issue  lawfully  *begotten,  share  and  share  alike ;  and,  in  default  of  t  *^^  1 
any  such  issue,  to  the  persons  entitled  thereto  as  next  of  kin.  I 
hereby  further  direct  and  declare,  that,  on  the  decease  of  my  said 
second  wife,  the  annuity  bequeathed  to  her  under  this  my  will  shall 
go  to  such  of  my  children  as  shall  be  living  at  the  time  of  her  death, 
share  and  share  alike.'*  The  testator  then  devised  the  Brynyfifynon 
estate  to  his  trustees,  upon  trust  to  permit  his  wife,  during  her  life, 
and  also  his  children  respectively  who  should  be  unmarried,  until 
the  youngest  of  his  said  children  should  attain  his  or  her  age  of 
twenty-one  years  or  be  married,  to  occupy  the  same,  they  paying  a 
certain  rent.  And,  subject  to  such  occupation,  the  testator  directed 
that  the  rents  and  profits  thereof  should  be  divided  amongst  his 
children  in  the  same  manner  as  he  had  given  the  rents  and  profits 
of  the  residue  of  his  real  estate.  The  testator  then  gave  and 
devised  all  the  residue  of  his  estate  to  his  trustees,  upon  trust  to 
pay  and  apply  the  same  unto  and  amongst  all  and  every  of  his 
children,  share  and  share  alike. 

It  appeared  by  the  Master's  report,  that  Noah  and  Martha,  and  a 
married  daughter  named  Mary,  were  children  of  the  testator  by  his 
first  wife,  and  that  Sarah,  Joseph,  Robert,  and  William  were  children 
by  his  second  wife,  but  that  Sarah  was  born  before  marriage. 

The  question  was,  whether  Sarah  could  take  any  interest  in  the 
property  devised  and  bequeathed  by  the  testator  to  his  children 
generally. 

Mr.  Kenyon  Parker  and  Mr.  Daniel,  for  the  trustees. 

The  Solicitor-Oeneral,  Mr.  Sandys,  and  Mr.  C.  M.  Roupell,  for 
the  infant  defendants,  (other  than  Sarah,)  contended,  that  the  word 
"  children "    must   be   construed    *to    mean    legitimate    children       [  'ooi  ] 
exclusively:  Wilkinson  v.  Adam  (1),  Eraser  v.  Pigott  (2),  Bagleyw. 
Mallard  (3),  Dover  v.  Ahxandei'  (4). 

(1)  12  B.  B.  255  (1  V.  &  B.  422).     581). 

(2)  34  B.  B.  290  (Younge,  354).       (4)  62  B.  B.  Ill  (2  Hare,  275). 

(3)  32  B.  B.  281  (1  Buss.  &   My. 
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Mi\  Temple  and  Mr.  Milne  appeared  for  other  parties  . 

Mr,  Selwyn,  for  the  defendant  Sarah : 

The  testator  has  npon  his  will  defined  the  meaning  which  he 
attached  to  the  word  "children,"  by  describing  Sarah  as  one  of 
them.  There  is  no  absolute  rule  that  legitimate  and  illegitimate 
children  may  not  take  nnder  the  same  description,  if  it  be 
sufficiently  plain  that  such  is  the  meaning  of  the  testator.  The 
rule  is,  that,  in  the  primary  sense  of  the  word,  legitimate  children 
only  are  comprehended ;  but  if  such  a  restriction  be  inconsistent 
with  the  general  disposition  of  the  will,  the  more  enlarged  meaning 
may  be  adopted.  The  only  consistent  interpretation  of  the  language 
in  this  case  would  include  Sarah  :  Beachcroft  v.  Beachcrofi  (i),  GiU 
V.  Shelley  (2),  Meredith  v.  Fair  (8). 

The  case  of  Janies  v.  Smith  (4),  and  2  Jarman's  Tr.  Wills,  p.  144, 
were  also  cited. 

Thb  Yice-Chancbllob  : 

There  is  no  doubt  as  to  the  general  rule,  that,  if  the  word 
"  children  '*  be  so  used  by  the  testator  that  it  can  be  possibly  under- 
stood to  mean  legitimate  children  only,  it  will  not  be  extended  to 
others.  If,  however,  the  will  ^plainly  refers  to  given  individuals, 
and  it  be  clear  that  they  are  described  by  the  word''  children,'*  the 
Court  is  not  precluded  by  any  of  the  received  rules  of  law  from  giving 
effect  to  the  intentions  of  the  testator.  There  cannot  be  any  doub|. 
in  this  case  of  the  testator's  intention  to  include  Sarah  amongst  the 
children  to  whom  he  has  given  the  residue  of  his  property.  It 
appears  to  me,  that,  in  order  to  prevent  Sarah  from  taking,  I  must 
give  to  the  word  "  children  "  in  this  will  a  meaning  contrary  to  the 
language  of  the  testator. 


1847, 

Jfareh  15. 

1848. 

April  15,  27. 

Wig  RAM, 
V.-C. 

On  Appeal. 

1848. 
Dec.  12,  14. 

Lord 

COTTBNHAM, 
L.C. 

[602] 


ASHHUEST  V.  MILL. 

(7  Hare,  502—516;  S.  C.  18  L.  J.  Ch.  129;  afiPd.  18  L.  J.  Ch.  133;  12  Jur.  I0:i5.) 

A  sum  of  money  was  charged  upon  an  estate  as  portions  for  younger 
children,  according  to  the  appointment  of  the  parents,  to  take  effect  after 
their  deaths ;  and  the  parents,  in  contemplation  of  the  marriage  of  their 
daughter,  and  of  a  settlement  which  her  intended  huBhand  proposed  to 
make,  appointed  5,000/.,  part  of  the  sum  so  charged,  to  the  daughter,  in 
case  the  marriage  should  take  effect. 

By  a  settlement  of  the  same  date,  a  jointure  was  secured  to  the  daughter 

(1)  lej^R.  B.  242  (1  Madd.  430).  (3)  60  B.  B.  255  (2  Y.  ft  0.  C.  C. 

(2)  34  B.  B.   106  (2  Buss.  &  My.      525). 

336).  (4)  65  B.  B.  562  (14- Sim.  214,  216). 
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by  the  husband.    The  marriage  took  phioe,  and  some  years  afterwards,  the     Ashhurbt 
father  being  then  dead,  an  arrangement  was  made  for  the  sale  of  the  estate,  v. 

and  for  the  investment  in  the  funds  of  the  sum  necessary  to  provide  for  the  Miiiii. 
portions.  The  money  was  accordingly  raised,  and  invested  in  the  names, 
among  others,  of  the  daughter  and  her  husband,  and  a  declaration  executed, 
in  which  the  trusts  of  the  stock  purchased  with  the  5,000/.  was  declared  to 
be  (subject  to  the  life-interest  of  the  mother)  for  the  daughter  absolutely. 
After  the  death  of  the  father  and  mother  and  the  husband,  the  Court,  at 
the  suit  of  the  representative  of  the  husband,  rectified  the  declaration  of 
trust  by  declaring  the  5,0007.  to  be  the  property  of  the  husband,  inasmuch 
as  it  did  not  appear  that  the  husband  intended  to  part  with  his  interest  in 
the  fund,  or  do  more  than  approve  of  the  change  of  security ;  the  declara- 
tion of  trust  omitting  any  recital  of  the  settlement  on  the  marriage,  and  it 
appearing  from  the  letters  which  had  passed  between  the  solicitors  of  the 
parties,  when  the  declaration  was  made,  that  neither  of  the  solicitors  was 
aware  of  that  settlement,  or  of  its  effect  as  to  the  portion  of  the  daughter. 

Variation  of  the  effect  of  a  deed,  made  for  the  purpose  of  carrying  into 
effect  a  family  arrangement,  where  it  contained  a  declaration  of  right  incon- 
sistent with  the  actual  rights  of  the  parties,  and  there  was  no  evidence  that 
the  inconsistency  was  known  to  or  contemplated  by  the  parties  or  their 
solicitors,  or  that  their  actual  rights  were  intended  to  be  altered. 

A  BUM  of  10,0002.  was,  by  a  settlement  of  July,  1782,  charged 
upon  certain  lands,  as  portions  for  the  younger  children  of  Sir  John 
Morshead  and  Dame  Elizabeth  his  wife,  as  the  father  and  mother 
should  by  deed  appoint,  and  subject  to  life  interests  in  the  father  and 
mother ;  a  term  of  1,500  years  in  the  lands  was  created  to  raise 
such  sum. 

By  a  deed  of  appointment,  of  the  1st  of  January,  1800,  ^between  [  *603  ] 
Sir  John  Morshead  and  Dame  Elizabeth  his  wife  of  the  first  part, 
Selina  their  daughter  of  the  second  part,  and  Sir  Charles  Mill  of 
the  third  part,  reciting  the  settlement  of  1782,  an  intended  marriage 
between  Sir  Charles  Mill  and  Selina,  and  that,  in  prospect  thereof, 
Sir  John  and  Lady  Morshead  had  agreed  to  appoint  5,000L,  part  of 
the  10,000Z.,  for  the  portion  of  Selina,  Sir  John  and  Lady  Morshead 
in  pursuance  of  their  power,  and  in  consideration  of  the  intended 
marriage,  and  of  the  settlement  which  Sir  Charles  Mill  made  upon 
the  said  Selina,  thereby  appointed,  that,  in  case  the  marriage 
should  take  effect,  the  said  5,0002.  should,  after  their  own  deaths, 
be  raised  and  paid  to  Selina. 

By  the  settlement  on  such  marriage,  which  was  dated  also  the 
1st  of  January,  1800,  Sir  Charles  Mill,  in  consideration  of  the 
marriage,  and  of  the  said  sum  of  5,0002.,  the  portion  of  Selina 
appointed  by  the  other  deed,  granted  to  Selina  and  her  assigns  for 
her  life,  in  case  the  marriage  took  effect  and  she  should  survive  him, 
a  rent-charge  of  5002.  a  year.  After  the  marriage,  in  March,  1804, 
Sir  Charles  Mill  having  in  right  of  his  wife  received  a  legacy  of 
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AsHHuasT     aboat  2,500^.,  granted  to  her  a  further  rent-charge  of  500/.  a  year 
Mill.        ^or  her  life,  if  she  should  survive  him. 

Sir  John  and  Lady  Morshead  had  three  children,  Frederick, 
John,  and  Selina.  Sir  John  Morshead  died  in  1818,  leaving  Lady 
Morshead  and  the  three  children  surviving.  Upon  his  death,  the 
lands  comprised  in  the  term  of  1,500  years  became  vested  in  Sir 
Frederick  Morshead,  his  eldest  son,  for  an  estate  of  inheritance, 
subject  to  that  term.  Subsequently,  by  an  agreement  dated  in  May, 
1816,  Lady  Morshead  and  Sir  Frederick  agreed  that  the  lands 
should  be  sold,  and  that,  out  of  the  proceeds  of  the  sale,  the  10,000/. 
should  be  invested  in  the  names  of  trustees  for  Lady  Morshead  for 
[  *604  ]  life,  and,  at  *her  death,  for  the  parties  entitled  thereto.  The  lands 
were  accordingly  sold,  and  the  10,000/.  was  paid  to  Mr.  Hayes,  of 
the  firm  of  Messrs.  Budd  and  Hayes,  the  solicitors  of  Sir  Frederick 
and  Lady  Morshead,  and  was  invested  in  9,589/.  is.  lOd.  Navy  5/.  per 
cent.  Stock,  in  the  names  of  Sir  Charles  and  Lady  Mill,  John 
Morshead,  and  T.  P.  Hayes. 

The  question  in  the  cause  arose  upon  an  indenture,  dated  the 
28th  of  August,  1819,  being  a  declaration  of  trust  of  the 
9,539/.  4«.  lOd.  stock. 

This  deed  was  made  between  Dame  Elizabeth  Morshead  of  the 
first  part,  Sir  Charles  Mill  and  Selina  his  wife  of  the  second  part, 
John  Morshead  of  tlie  third  part,  T.  P.  Hayes  of  the  fourth  part. 
Sir  Frederick  Morshead  of  the  fifth  part,  and  Edward  Morshead 
and  T.  H.  Budd  of  the  sixth  part.  It  recited  the  settlement  of  1782, 
the  appointment  of  January,  1800,  a  subsequent  appointment  of 
the  other  5,000/.  to  John  Morshead,  the  death  of  Sir  John  Morshead, 
the  agreement  of  May,  1816;  that  administration  to  the  last 
survivor  of  the  trustees  of  the  term  of  1,500  years,  limited  to  that 
term,  had  been  granted  to  T.  P.  Hayes ;  that  several  parts  of  the 
estates  had  been  sold,  and  the  10,000/.  paid  to  T.  P.  Hayes ;  that 
T.  P.  Hayes  had,  at  the  request  and  by  the  direction  of  Dame 
Elizabeth  Morshead,  Sir  Charles  Mill,  and  Selina  his  wife,  and 
John  Morshead,  invested  the  same  in  9,589/.  48.  lOd.  Navy  5/.  per 
cent.  Annuities  ;  and  it  proceeded  as  follows : 

''  It  is  hereby  witnessed,  declared,  and  agreed,  by  and  between 
all  the  parties  hereto,  and  particularly  the  said  Dame  ElizabetH 
Morshead,  Sir  Charles  Mill,  and  Dame  Selina  his  wife,  and  Johi:! 
Morshead,  do  hereby  severally  agree,  declare,  and  direct,  that  they  ^ 
[  *505  ]  the  said  Sir  Charles  "^Mill  and  Dame  Selina  his  wife,  John  Morsheacl* 
ftnd  T.  p.  Hayes,  and  the  suryivors  or  pjurvivgr  of  them,  and  th© 
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executors,  administrators,  and  assigns  of  such  survivor,  shall  stand  abhhubst 
and  be  possessed  of  and  interested  in  the  said  sum  of  9,589Z.  4«.  lOd.  mill. 
Navy  5Z.  per  cent.  Annuities,  so  purchased  with  the  sum  of  10,0002. 
sterling  as  aforesaid,  and  now  standing  in  their  names  in  the  books 
&c.,  upon  the  trusts  hereinafter  mentioned,  expressed,  and  declared, 
of  and  concerning  the  same;  that  is  to  say,  upon  trust  to  pay  to 
or  permit  and  suffer  the  said  Dame  Elizabeth  Morshead  or  her 
assigns  to  receive  and  take  the  interests,  dividends,  and  yearly  pro- 
ceeds of  the  said  sum  of  9,539Z.  is.  lOd.  Navy  52.  per  cent.  Annuities 
during  her  life,  for  her  own  use  and  benefit,  and  after  her  decease, 
in  trust  to  assign  and  transfer  one  equal  half  part  of  the  said  sum 
of  9,5892.  48.  lOd.  Navy  52.  per  cent.  Annuities,  to  the  said  Dame 
Selina  Mill,  her  executors,  administrators,  or  assigns,  to  and  for  her 
or  their  own  absolute  use  and  benefit ;  and  to  assign  and  transfer 
the  other  moiety  thereof  to  the  said  John  Morshead,  his  executors, 
administrators,  or  assigns,  to  and  for  his  or  their  absolute  use  and 
benefit." 

The  dividends  on  the  fund  were  paid  to  Lady  Morshead  during 
her  life.  Sir  Charles  Mill  died  in  1885,  and  his  widow  Selina 
afterwards  married  Mr.  Ashhurst.    Lady  Morshead  died  in  1845. 

Soon  after  the  death  of  Lady  Morshead,  it  became  a  subject  of 
dispute  whether  Mrs.  Ashhurst  was  entitled  to  half  of  the 
9,5892.  4«.  lOd.  stock,  in  respect  of  the  5,0002.  appointed  to  her  by 
the  deed  of  January,  1800 ;  or  whether  such  half  of  the  fund  was 
part  of  Sir  Charles  Mill's  estate. 

The  original  bill  was  filed  in  November,  1845,  by  Mr.  Ashhurst 
and  Selina  his  wife,  against  the  trustees  "^of  the  fund  and  the  [  *506  ] 
personal  representative  of  Sir  Charles  Mill,  claiming  the  moiety  of 
the  9,5892.  is.  lOd.  stock,  under  the  deed  of  the  28th  of  August,  1819. 
Sir  J.  B.  Mill,  the  personal  representative  of  Sir  Charles  Mill,  by 
his  answer  insisted  that  the  declaration  in  the  deed  of  August,  1819, 
was  made  by  mistake.  Upon  the  hearing  of  the  cause,  on  the 
15th  of  March,  1847,  the  Court,  not  entertaining  any  doubt,  that, 
upon  the  construction  of  the  deed  of  the  28th  of  August,  1819,  the 
plaintiff  Selina  Ashhurst  was  entitled  to  the  moiety  of  the  stock, 
held  that  the  effect  of  the  deed  could  not  be  avoided  by  way  of 
defence,  on  the  ground  alleged ;  and  that,  in  order  to  determine 
the  rights  of  the  parties,  treating  the-  declaration  contained  in  the 
deed  of  the  28th  of  August,  1819,  as  the  result  of  a  mistake,  a  suit 
must  be  instituted  to  impeach  the  deed.  The  Court  ordered  the 
original  cause  to  stand  over,  with  liberty  to  the  parties  to  file  a 
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AsHHUBST  cross  bill.  In  pursuance  of  the  leave  thus  given,  the  second  suit 
Mill.  was  filed  in  April,  1847,  by  Sir  J.  B.  Mill,  against  Mrs.  Ashhurst 
(her  husband  being  dead)  and  the  trustees,  alleging  that  the  deed 
of  August,  1819,  was  only  intended  by  Sir  Charles  and  Lady  Mill, 
and  the  other  parties  thereto,  to  operate  as  a  substitution  of  the 
stock  for  the  charge  on  the  land,  and  not  to  have  any  further  effect 
or  operation ;  and  it  prayed  a  declaration  that  a  moiety  of  the  stock 
was  a  part  of  the  personal  estate  of  Sir  Charles  Mill,  and  that,  if 
necessary,  the  deed  of  the  28th  of  August,  1819,  might  be  rectified 
by  expunging  the  declaration  of  trust  therein  contained  of  a  moiety 
of  the  stock  in  favour  of  the  defendant  Selina  Ashhurst,  and  by 
inserting,  in  lieu  thereof,  a  declaration  that,  after  the  decease  of 
the  said  Dame  Elizabeth  Morshead,  the  said  moiety  of  the  stock 
should  be  held  in  trust  for  the  person  or  persons  who,  if  the  said 
estates  had  not  been  sold,  would  have  been  entitled  to  the  moiety 
[  *607  J  appointed  to  the  defendant  Selina  Ashhurst  of  the  *sum  of  10,OOOZ. 
charged  thereon,  or  in  such  other  manner  as  the  Court  should 
think  fit. 

The  defendant  Mrs.  Ashhurst,  by  her  answer,  said,  that  she  was 
satisfied,  from  her  knowledge  of  the  business-like  habits  and 
character  of  Sir  Charles  Mill,  that  he  never  signed  any  deed  relating 
to  his  affairs,  without  previously  knowing  its  purport ;  that  their 
marriage  settlement,  of  January,  1800,  remained  in  Sir  Charles 
Mill's  possession  until  the  year  1824,  when  he  delivered  the  same  to 
her  (the  defendant),  together  with  the  appointment  of  the  same 
date,  and,  at  the  same  time,  desired  her  to  keep  the  same,  as  they 
would  be  of  use  to  her ;  that  she  was  ignorant  of  the  intentions  of 
Sir  Charles  Mill  and  the  other  parties  to  the  deed  of  August,  1819 ; 
however,  she  believed  it  was  the  deliberate  intention  of  Sir  Charles 
Mill  that  she  (the  defendant)  should  have  the  5,0001.,  or  the  stock 
which  represented  the  same;  and  she  was  advised  that  he  had 
sufficiently  indicated  such  intention  by  executing  the  declaration 
of  trust,  and  by  subsequently  delivering  to  her  the  deed  of  1800, 
accompanied  with  the  expressions  referred  to. 

It  appeared  that  Messrs.  Budd  and  Hayes,  the  solicitors  of  the 
Morshead  family,  by  whom  the  sale  and  transactions  of  1819  were 
conducted  on  their  behalf,  were  ignorant  of  the  contents  or  effect 
of  the  settlement  of  January,  1800.  Mr.  Daman,  a  solicitor  of 
Bomsey,  acted  in  the  transaction  for  Sir  Charles  and  Lady  Mill. 
All  that  appeared  to  have  taken  place  in  the  course  of  the  com- 
munications between  the  parties,  having  direct  reference  to  their 
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intereste  in  the  5,0002..  arose  upon  a  qnestion  suggested  by  a  eon-     Abhhubst 
vejancer  who  examined  the  title  to  the  estate  on  behalf  of  one  of       h ilu 
the  purchasers.    He  had  observed,  "  If  the  5,0002.  appointed  to 
Lady  Mill  was  settled,  the  settlement  should  be  recited,  and  the 
^trustees  made  parties."    Mr.  Hayes,  on  the  1st  of  July,  1819,       [  *508  ] 
^ote  to  Mr.  Daman  with  reference  to  this  inquiry,  and  requested 
an  answer  as  soon  as  possible.    On  the  17th  of  July  Mr.  Daman 
thus  replied  to  Mr.  Hayes : 

"I  waited  on  Sir  Charles  and  Lady  Mill  myself  this  day,  and 
they  approve  of  your  proposed  arrangement  for  investing  the 
money  in  the  funds;  and  they  are  both  quite  satisfied  that  the 
5,000/.  in  question  has  never  been  the  subject  of  any  settlement 
whatever.  Sir  Charles  Mill  settled  a  jointure  on  his  wife  previously 
to  their  marriage,  which  he  afterwards  increased ;  and  Lady  Mill 
in  particular  is  quite  sure  that  it  was  understood  that  her  portion 
was  not  to  be,  and  that  it  never  was,  settled  in  any  way.  As  I  did 
not  act  for  Sir  Charles  Mill  at  the  time  of  his  marriage,  I  was  not 
before  aware  of  the  above  circumstances." 

Some  other  parts  of  the  correspondence  are  adverted  to  in  the 
judgment.  The  draft  of  the  declaration  of  trust  of  August,  1819, 
was  prepared  by  Messrs.  Budd  and  Hayes,  and  approved  by 
Mr.  Daman  on  behalf  of  Sir  Charles  and  Lady  Mill.  Mr.  Daman 
had  since  died.  A  letter  written  by  him  to  Messrs.  Budd  and  Hayes, 
in  January,  1820,  stated  that  he  had  written  a  full  explanation  of 
the  business  to  Sir  Charles  Mill,  and  sent  his  principal  clerk  to 
obtain  the  execution  of  the  deed  and  the  power  of  attorney,  to 
enable  Lady  Morshead  to  receive  the  dividends.  Ik  appeared  also 
that  he  had  made  and  retained  a  copy  of  the  declaration  of  trust 
for  Sir  Charles  and  Lady  Mill. 

The  defendant  examined  Mr.  Cocks,  the  banker  of  Sir  Charles 
Mill,  who  dei)osed  to  his  capacity  for  and  accuracy  in  business,  and 
to  the  improbability,  in  his  opinion,  ♦that  Sir  Charles  Mill  would      f  *°^  ] 
execute  any  deed  without  knowing  its  effect. 
The  two  causes  were  now  heard  together. 

The  Solicitor-Oeneral  and  Mr.  Lloyd,  for  Mrs.  Ashhurst,  insisted 
upon  the  plain  legal  effect  of  the  deed  of  August,  1819,  and  con- 
tended that  there  was  no  evidence  of  any  mistake.  [They  cited 
MarquU  of  BreadaJbane  v.  Marquis  of  Chandosi}),  and  other 
authorities.]     The  deed   was,  moreover,  a  family  arrangement,       [sio] 

(1)  46  B.  B.  172  (2  My.  &  Or.  711,  740). 
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AsHHUBST     which,  independent  of  the  consideration  of  the  strict  rights  of  the 
Mill.        parties,  the  Goart  would  go  far  to  support :  Stockley  v.  Stockley  (1). 

Mr.  Bolt  and  Mr.  Piior,  for  the  representative  of  Sir  Charles 
Mill,  denied  that  the  cases  of  rectification  of  instruments,  on  the 
ground  of  mistake,  were  confined  to  those  where  the  mistake  was 
common  to  all  parties.  If  any  party  to  an  instrument  had  parted 
with  an  interest  which  he  was  not  bound,  and  had  not  intended, 
to  convey,  or  if  an  interest  in  property,  of  which  a  party  had  the 
dominion,  had  been  vested  in  others  in  a  manner  contrary  to  his 
intentions,  the  Court  would  relieve  against  the  error.  In  this  case, 
there  was  in  fact  no  doubt  that  the  right  of  Sir  Charles  Mill  to  the 
fund  in  question  had  escaped  the  attention  of  the  parties ;  and  this 
was  in  truth  not  denied  by  the  answer  of  Mrs.  Ashhurst.  [They 
cited  Duke  of  Bedford  v.  Marquis  of  Ahercorn  (2),  Marquis  of  Exeter 
V.  Marchioness  of  Exeter  (3).] 

Mr.  Gijffard,  for  the  trustees. 

[  611  ]       Thb  Vice-Chancbllob  : 

The  facts  necessary  to  be  stated,  in  order  to  show  upon  what  the 
question  depends,  are  few  and  simple.  In  April,  1819,  as  soon  as 
the  sale  had  been  effected,  a  correspondence  was  opened  between 
Mr.  Hayes,  who,  with  his  partner  Mr.  Budd,  were  solicitors  for  the 
Morshead  family,  on  the  one  part,  and  Sir  Charles  Mill  on  the 
other  part,  with  a  view  to  the  completion  of  the  conveyances  and 
the  other  arrangements  consequent  upon  the  sale.  Sir  Charles 
Mill  put  the  affair  into  the  hands  of  his  solicitor,  Mr.  Daman, 
between  whom,  as  solicitor  for  Sir  Charles,  and  Messrs.  Budd  and 
Hayes,  or  Mr.  Hayes  on  the  part  of  the  Morshead  family,  the 
correspondence  continued  down  to  the  end  of  the  year  1819,  about 
which  time  the  deed  dated  in  August,  1819,  was  executed,  that 
deed  having  been  approved  by  Mr.  Daman  on  the  part  of  Sir 
Charles  Mill.  Mr.  Daman  is  dead,  and  no  material  evidence, 
except  that  which  is  furnished  by  the  correspondence  and  the  deed 
itself,  is  before  me.  Mrs.  Ashhurst  does  not  by  her  answer  suggest 
that  Sir  Charles  Mill  ever  communicated  to  her  any  intention  to 
alter  the  title  to  the  moiety  of  the  10,0002.,  which  he  acquired  under 
the  deed  of  1819,  or  to  give  her  any  beneficial  interest  in  it. 

The  first  observation  that  occurs  is,  that  the  recitals  in  the  deed 

(1)  12  B.  E.  184  (1  V.  &  B.  23).  (3)  45  R  B,  267  (3  My.  &  Cr.  321). 

(2)  43  B.  B.  200  (1  My.  &  Cr.  312). 
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of  August,  1819,  do  not  mention  the  deed  of  the  Ist  of  January,  ashhubst 
1800,  by  which  Sir  Charles  Mill  became  entitled  to  the  moiety  of  mill. 
the  10,000Z.  It  contains  all  the  recitals  material  to  show  the  true 
state  of  the  title,  except  that.  It  contains  a  recital  of  the  agree- 
ment between  Lady  Morshead  and  Sir  Frederick  Morshead,  that, 
at  the  death  of  Lady  Morshead,  the  10,0O0Z.  should  go  to  the 
persons  entitled  thereto ;  and  then  follows  the  declaration  in  favour 
of  Lady  Mill  and  John  Morshead,  which  is  in  accordance  with  the 
*tille  shown  by  the  recitals,  but  is  not  in  accordance  with  the  true  [  *5i2  j 
state  of  the  title  as  affected  by  the  settlement  of  the  1st  of  January, 
1800.  Now,  if  there  were  no  intention  on  the  part  of  Sir  Charles 
Mill  to  alter  the  title  to  the  moiety  of  the  10,0002.  by  the  deed  of 
August,  1819,  and  the  trust  in  favour  of  Lady  Mill  was  declared 
upon  the  supposition  that  it  was  hers,  that  is,  if  the  settlement  of 
January,  1800,  was  merely  overlooked  by  mistake,  it  can  scarcely, 
I  think,  be  argued,  that  Sir  Charles  Mill,  if  Uving,  would  not  have 
been  entitled  to  be  reUeved  against  so  plain  a  mistake.  Even  in 
the  cases  of  compromise  of  disputed  rights,  arrangements  will  be 
set  aside,  where  it  can  be  satisfactorily  proved  that  the  parties 
acted  under  a  mistake.  On  this  point  the  dictum  of  Lord  Elbon, 
in  StockUy  v,  Stockley  (i),  and  the  case  of  Harvey  v.  Cooke  (2),  are 
authorities.  If  in  this  case  the  real  purpose  of  the  deed  of  August, 
1819,  were  to  change  a  security  and  nothing  more,  an  erroneous 
declaration  of  right,  proceeding  from  a  mistake  such  as  I  now 
suppose,  could  not  be  permitted  to  affect  the  actual  right.  There 
has  been  no  delay  affecting  the  title  to  relief.  Lady  Morshead  died 
in  1846,  and  nothing  occurred  after  August,  1819,  to  call  attention 
to  the  subject,  until  her  death. 

Then,  is  the  alleged  mistake  made  out  ?  It  is  admitted  that  the 
arrangement  of  1819  arose  solely  out  of  the  agreement  for  the  sale 
of  the  estate  between  Lady  Morshead  and  her  son ;  and  the  letter 
Mr.  Hayes  wrote  to  Sir  Charles  Mill,  in  April,  1819,  opening  the 
correspondence  0!i  the  subject  is  in  accordance  with  that  fact ;  and 
it  is  deserving  of  notice,  that  Mr.  Hayes  in  that  letter  writes  about 
the  10,bOO/.,  as  if  it  were  unaffected  *by  any  dealings  since  1782.  [  *5i»  ] 
By  Mr.  Daman's  letter  of  the  9th  of  April,  1819,  in  answer  to  that 
of  Mr.  Hayes,  from  which  it  appears  that  Sir  Charles  Mill  had 
handed  the  business  over  to  him,  Mr.  Daman  treats  the  transaction 
as  one  in  which  he  is  simply  to  see  that  the  deeds  prepared,  or  to 
be  prepared,  l)y  Mr.  Hayes  on  the  part  of  the  Morshead  family,  are 
(1)  12  B.  R.  184  (1  V.  &  B.  aO).  (2)  4  Ruse  34. 
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Aahhurst     in  accordance  with  the  rights  of  Sir  Charles  Mill.    In  the  next 
Mill.        letter,  dated  the  9th  of  May,  Mr.  Hayes,  writing  to  Mr.  Daman, 
says,  ''  Oat  of  the  purchase-monies  10,0002.  is  to  be  invested  to 
answer  the  portions  of  Lady  Mill  and  Mr.  Morshead,  at  Lady 
Morshead's  death ;  "  and  he  a'ids, ''  Yon  will  get  Sir  Charles  and 
Lady  Mill  to  name  a  person  in  whose  name  the  fand  shall  be 
invested.'*    In  this  letter  again,  as  in  the  former,  Mr.  Hayes  treats 
the  money  as  belonging  to  Lady  Mill.    The  next  letter  is  dated  the 
SOth  of  June,  1819,  from  Hayes  to  Daman,  and  the  same  mistake 
appears  to  be  continued.  Mr.  Hayes  says,  *'  I  think  the  best  names  for 
the  investment  will  be  Sir  CharlesMill,  Lady  Mill,Mr.  John  Morshead, 
and  myself.    I  beg  you  will  submit  this  to  Sir  Charles  and  Lady 
Mill,  with  my  respects,  and  acquaint  them  that  Lady  Morshead 
and  Mr.  John  Morshead  will  approve  of  the  plan,  if  they  do."    In 
a  postscript  he  says,  ''  A  declaration  after  the  investment  is  com- 
pleted must  be  signed  by  the  parties  in  whose  name  it  is  made." 
The  parties  here  suggested  include  Lady  Mill,  who  had  no  interest 
in  the  fund.    Nothing  can  be  more  plain  than  that,  up  to  this 
time,  the  correspondence  had  proceeded  upon  a  mistake  as  to  Lady 
Mill's  interest  in  the  trust-monies.    The  next  letter,    dated  the 
1st  of  July,  1819,  from  Hayes  to  Daman,  puts  this  beyond  all 
dispute.    He  states  the  inquiry  which  had  been  made  by  one  of  the 
purchasers,  and  desires  an  answer  as  soon  as  possible ;  and  then 
follows  a  letter  from  Daman  to  Hayes,  of  the  17th  of  July,  in  which» 
after  apologising  for  the  delay,  he  says,  ''  I  waited  on  Sir  Charles 
[  ^514  ]      and  *Lady  Mill  myself  this  day,  and  they  approve  of  your  proposed 
arrangement  for  investing  the  money  in  the  funds,  and  they  are 
both  quite  satisfied  that  the  5,0002.  in  question  has  never  been  the 
subject  of  any  settlement  whatever.    Sir  Charles  Mill  settled  a 
jointure  on  his  wife  previous  to  their  marriage,  which  he  after- 
wards increased ;  and  Lady  Mill,  in  particular,  is  quite  sure  that  it 
was  understood  that  her  portion  was  not  to  be,  and  that  it  never 
was,  settled  in  any  way.    As  I  did  not  act  for  Sir  Charles  Mill  at 
the  time  of  his  marriage,  I  was  not  before  aware  of  the  above 
circumstances." 

It  is  plain  from  the  expression  in  that  letter,  that  the  parties 
spoke  from  recollection  (which  in  fact  was  perfectly  accurate),  that 
the  5,000{.  was  not  the  subject  of  the  marriage  settlement.  Bat 
there  is  nothing,  down  to  this  point,  favourable  to  the  supposition 
that  the  attention  of  Sir  Charles  Mill  or  Daman  was  called  to  the 
settlement  of  the  1st  of  January,  1800,  except  the  reference  in 
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Hayes's  letter  of  the  Ist  of  July,  1819,  to  the  appointment  of    abhhubst 
5,0002.  to  Lady  Mill ;  and  there  is  no  ground  for  supposing  that        ^^^^^ 
Mr.  Daman  knew  of  any  reason  for  the  use  of  the  name  of  Lady 
Mill  as  one  of  the  trustees  of  the  fund. 

Li  this  state  of  things,  the  declaration  of  trust  prepared  by  Hayes 
was  sent  to  Daman,  and  it  appears  to  have  been  approved  by  him 
on  the  part  of  Sir  Charles  before  the  18th  of  December,  1819 ;  for 
on  that  day  Hayes  sends  the  engrossment,  and  says,  "  You  have 
the  draft  of  the  deed  in  case  you  like  to  examine  the  engrossment 
with  it."  Nothing  afterwards  occurred  in  the .  correspondence 
requiring  notice,  except  that  Daman  mentions  that  he  1:ad 
requested  Lady  Mill's  signature.  Fro^l  what  took  place  it  is 
impossible  to  infer  that  anything  was  contemplated  beyond  a 
transfer  of  security. 

Then,  as  to  the  deed  of  August,  1819.  It  was  ])repared  by  Mr.  [  5i5  ] 
Hayes,  and  follows  exactly  the  course  which  the  original  mistake 
would  lead  one  to  expect.  It  recites  documents  which  show  a  title 
in  Lady  Mill.  The  recital  of  the  intention,  that,  at  the  death  of 
Lady  Morshead,  the  money  is  to  be  paid  "  to  the  parties  entitled 
thereto,"  must  in  construction  mean  entitled  thereto  according  to 
the  preceding  recitals;  and  the  subsequent  declaration  following 
upon  it  is  (in  effect),  as  matter  of  construction,  only  a  declaration 
that  such  are  the  rights  of  the  parties.  Upon  this  alone  I  think 
the  same  conclusion  follows. 

Then,  what  is  the  theory  which  is  to  explain  this  ?  It  is,  that 
Sir  Charles  Mill  privately  instructed  Daman  that  Lady  Mill  was  to 
have  the  5,O0OZ.  I  confess  I  cannot  admit  that.  The  theory  sup- 
poses that  the  real  state  of  the  title  was  present  to  the  mind  of  Sir 
Charles  Mill.  If  so,  why  did  he  conceal  the  state  of  the  title,  when 
the  result  of  his  supposed  intention  to  benefit  Lady  Mill  is  stated 
upon  the  face  of  the  deed.  The  hypothesis  is  too  extreme  to  be 
admitted;  and  when  to  this  is  added  Mr.  Cocks'  evidence,  the 
theory  is  still  more  inadmissible.  The  evidence  of  Mr.  Cocks  is 
that  Sir  Charles  Mill  was  a  man  of  business,  and  not  likely  to 
execute  a  deed  which  he  did  not  thoroughly  understand,  or  without 
knowing  what  bis  rights  were.  This  cannot  be  said  to  be  consistent 
with  the  fact  that  Sir  Charles  Mill  should  have  executed  a  deed 
intending  thereby  to  confer  a  benefit  upon  his  wife,  such  deed  not 
setting  out  the  state  of  the  title  to  the  property  to  which  it  related, 
or  in  any  manner  showing  that  he  was  not  merely  transferring  the 
property  for  the  purpose  of  security,  but  was  in  fact  parting  with  it. 
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AsuHUBBt    I  cannot  see  that  the  statement,  that  the  deed  of  settlement  was 
Mill.       actually  delivered  by  Sir  Charles  Mill  to  Lady  *Mill  at  all  affects 
[  *5iB  ]      the  question  of  the  intention  of  Sir  Charles  Mill  in  executing  the 
declaration  of  trust. 

The  decree  will  direct  the  dismissal  of  the  first  bill,  and  the 
transfer  of  the  fund  in  the  second  suit.  The  case  is  not  one  in 
which  costs  should  be  given. 

1848.  The  case  now  came  on,  by  way  of  appeal,  before  the  Lord 

—        Chancellor. 

[  18  L.  J.  Ch. 

)8.H]  The    Solicitor-General  and    Mr.    Lloyd,   for   Mr.    and    Mrs. 

Ashurst  (i),  contended  that  the  deed  of  trust,  duly  and  deliberately 
executed,  must  be  presumed  to  express  the  real  intentions  of  the 
parties ;  that  the  judgment  of  the  Court  below  had  failed  in  throwing 
upon  Mrs.  Ashurst  to  prove  affirmatively  what  Sir  C.  Mill  intended, 
and  that  the  oniis  of  that  proof  ought  to  have  been  cast  upon  the 
opposite  party. 

Mr.  Roll  and  Mr.  J.  V.  Prior,  in  support  of  the  judgment  below. 

Mr.  Oiffard,  for  the  trustees. 

j}ecA4.      The  Lord  Chancellor: 

As  I  understand  it,  the  deed  of  January,  1800,  was  a  direct 
appointment  in  favour  of  the  daughter,  and,  by  the  marriage 
settlement,  that  5,000L  was  assigned  to  the  husband.  It  no  doubt 
at  first  sight  appears  very  extraordinary  and  very  difficult  to 
understand  how  this  transaction  took  place,  but  upon  minutely 
examining  the  instrument  itself  and  coupling  it  with  the  corre- 
spondence, I  think  the  whole  mystery  is  unravelled,  and  the 
transaction  is  explained  so  as  to  relieve  it  from  any  possibility  of 
doubt. 

The  question  is  as  to  the  sum  of  5,000{.  charged  upon  certain 
property  over  which  the  father  and  mother  of  the  intended  wife 
had  a  power  of  appointment ;  and  they  being  minded  to  appoint 
5,000{.  in  favour  of  the  daughter  in  consequence  of  her  intended 
marriage,  a  regular  appointment  of  5,000Z.  was  made  to  her.  In 
her  marriage  settlement,  which  was  a  part  of  the  same  transaction, 
though  separate  in  point  of  instrument,  in  consideration  of  certain 
provisions  made  for  her  by  the  intended  husband,  that  5,00(M.  is 
assigned  to  the  husband  absolutely.    Now,  that  interest  in  the 

(1)  '*  Aflhuret "  occui-s  throughout  in  the  Law  Journal  and  Jurist  reports. 
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5,000{.  was  reversionary  expectant  on  the  death  of  the  father  and     Ashhubst 
moiher :  it  was  a  sam  therefore  in  which  the  husband,  if  nothing        ^il^^ 
had  been  done  to  give  him  the  property,  would  have  had  certainly 
a  contingent  right  and  interest ;  because,  if  it  fell  into  possession 
during  the  coverture,  the  husband  would  have  been  entitled  to  it 
jure  mariH,  if  nothing  had  been  done  to  bar  his  marital  rights. 
Upon  the  other  hand,  if  the  wife  had  survived  him  she  would  have 
been  entitled  to  this  chose  in  action  if  not  reduced  into  possession 
during  the  coverture.    The  effect  of  the  settlement,  therefore,  was 
to  deprive  her  of  that  chance  of  survivorship.    If  she  died  first,  the 
settlement  would  have  given  him  no  benefit,  for  he  would  have  taken 
ii  jure  mariti;  but  in  the  event  of  the  wife  surviving,  it  protected 
him  against  that  chance,  and  gave  him  at  all  events  a  direct  and 
immediate  benefit  in  the  reversionary  interest    Then,  in  the  year 
1819,  there  being  an  arrangement  in  progress,  not  touching  at  all 
the  interest  in  the  5,000/.,  but  touching  the  property  on  which  it 
was  charged,  the  instrument  of  1819  recites  the  transaction  up  to 
the  execution  of  the  power  in  favour  of  the  daughter,  the  intended 
wife,  and  there  it  leaves  it.      Then  it  goes  on,  as  a  necessary 
consequence  of  a  title  so  recited,  to  show  the  title  to  be  in  her,  and 
being  in  her,  if  it  had  not  been  afiected  by  any  transaction  on  her 
marriage,  it  would  be  her  expectant  reversionary  interest  to  be 
disposed  of  according  to  the  event  of  her  surviving  or  not  surviving. 
In  the  one  case,  it  would  have  become  the  property  of  the  wife,  and 
in  the  other  the  property  of  the  husband  jnre  mariti:  and  therefore 
most  consistently  with  that  view  of  the  state  of  the  title,  the  con- 
veyancer proposes  to  make  it  payable  to  her,  because  in  that  view 
of  the  state  of  the  title  it  was  hers,  and  there  was  nothing  upon  the 
face  of  the  deed  showing  the  property,  so  vested  in  *her  by  this       [  *1S4  ] 
appointment  to  have  been  afiected  by  any  subsequent  transaction. 
The  effect  of  that  deed  would  be,  to  do  what  the  law  would  have 
done  without  it.    The  property  belonged  to  her  contingently  during 
the  life  of  the  father  and  mother :  and  it  was  therefore  uncertain 
and  depending  upon  the  survivorship,  whether  the  husband  would 
have  been  entitled  to  it  or  the  wife  ;  therefore  it  was  made  payable 
to  the  wife.    There  is  nothing  inconsistent  upon  the  face  of  that 
instrument,  looking  at  the  mode  in  which  the  title  is  recited.    Then 
it  is  said,  that  that  of  itself  is  rather  extraordinary  upon  the  face  of 
the  instrument,  because  the  husband  and  wife  being  parties  to  the 
instmrnent  of  1819,  and  they  being  also  parties  to  the  marriage 
settlement,  it  was  a  very  extraordinary  thing,  that  in  dealing  with 
B.R. — ^VOL.  Lxxxir.  16 
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A8HHUBST    this  property  they  should  omit  to  take  notice  of  the  operation  of  this 
Mill.       settlement  as  affecting  the  5,000Z.    The  attention  of  the  parties  is 
drawn  to  the  settlement ;  but  no  notice  is  taken  of  the  instrument 
as  operating  on  the  interest  of  the  6,000Z. ;  but  when  you  look  at 
the  letters,  the  whole  mystery  is  unravelled ;  and  it  is  perfectly 
plain  how  that  took  place.     The  conveyancer  in  preparing  the  deed, 
seeing  that  5,0001.  had  been  appointed  in  favour  of  the  daughter, 
very  naturally  asks  the  question,  **  whether  the  6,000Z.  is  settled  ? 
for  if  it  is  settled,  then  the  trustees  of  the  settlement  ought  to  be 
parties.*'    That  is  the  inquiry  he  makes.    It  all  turns  on  the 
meaning  which  the  parties  attached  to  the  word  "  settled."    The 
conveyancer's  object  was  to  know  whether  any  of  the  parties  to  the 
settlement  became  necessary  parties  to  the  instrument  he  was 
preparing.    The  answer  is,  they  have  inquired  of  the  husband  and 
wife,  and  they  both  agree  that  it  never  was  settled,  or  as  the 
expression  is,  **  the  subject  of  settlement."     That  is  a  total  misap- 
prehension.   In  one  sense  it  is  true  ;  it  was  never  vested  in  trustees 
and  made  the  subject  of  a  provision  for  the  wife  and  children ;  but 
it  was  acted  on  by  the  marriage  settlement,  and  it  became  one  of 
the  subjects  of  the  marriage  settlement;   and  the  effect  of  the 
marriage  settlement  was  to  give  it  to  the  husband,  and  to  deprive 
the  wife  of  her  chance  of  the  survivorship,   which  she  would 
otherwise  have  had.    And  then,  with  that  information  which  was 
understood  to  mean  that  the  settlement  did  not  touch  it,  but  left  it 
where  it  was,  the  conveyancer  most  properly  assumed  those  facta 
to  be  the  case,  and  left  the  property  as  it  would  have  been  if  not 
touched  by  the  settlement,  the  property  of  the  wife,  and  therefore 
uncertain  to  whom  it  would  ultimately  belong.    Now,  then,  if  this 
property,  which  was  clearly  the  property  of  the  wife  in  the  first 
instance,  has  clearly  become  the  property  of  the  husband,  what  has 
happened  to  change  the  interest  in  that  property?     Not  this 
mistaken  recital  of  the  state  of  the  title.    If  you  can  find  anywhere 
an  intention  on  the  part  of  the  husband  to  give  it  to  the  wife,  no 
doubt,  whether  it  is  in  one  sort  of  instrument  or  another,  it  will 
operate  for  that  purpose.     The  husband  now  claims  it,  and  the  wife 
must  show  some  intention  on  his  part  to  bestow  that  5,000Z.,  which 
was  his  by  the  settlement,  on  the  wife.     But  not  only  is  there  no 
evidence  of  that,  but  the  deed  proves  to  demonstration,  in  xny 
opinion,  that  no  such  intention  existed. 

What  must  you  suppose  to  be  the  case  ?    This  property  being 
the  property  of  the  husband  under  the  marriage  settlement,  lie 
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being  minded  to  bestow  it  upon  his  wife,  adopts  this  extraordinary     abbhurst 

course ;  he  not  only  conceals  that  he  is  the  party  to  take,  which  it        ^ill. 

is  obvious  he  did  from  the  instrument  itself,  but  by  the  instrument 

he  conceals  the  fact  of  its  ever  having  been  his :  he  is  a  party  who, 

without  speaking  of  his  liberality  or  the  benefit  he  intended  to  give, 

suppresses  the  fact  that  he  ever  had  any  interest,  and  represents  it 

as  belonging  to  the  party  on  whom  he  intended  to  bestow  it.    That 

is  so  entirely  out  of  all  reason  that  it  cannot  be  supposed  to  have 

entered  into  the  mind  of  the  party.    The  deed  recites  that  it  is  hers. 

How  can  it  be  supposed  that  property  belonging  to  another  party 

was  intended  to  be  given  by  this  instrument  ?    It  is  quite  clear  that 

there  was  a  misapprehension,  and  that  the  inquiry  was  answered 

in  the  way  I  have  explained,  the  husband  and  wife  not  having  their 

attention  directed  to  the  fact,  and  the  professional  men  who  were 

employed  acting  upon*  the  answer  to  their  question,  as  I  have 

stated,  considered  it  never  had  ceased  to  be  the  property  of  the  wife, 

and  *it  remained  in  point  of  interest  precisely  as  it  did  on  the      [  *135  ] 

execution  of  the  appointment. 

Well,  if  there  is  no  evidence  of  an  intention  to  give,  you  cannot 
take  it  from  the  party  who  is  proved  to  be  entitled  to  it,  without 
showing  an  intention  to  part  with  it,  and  it  is  not  by  a  recital  or  a 
statement,  or  acting  upon  a  state  of  title  which  did  not  exist,  that 
the  interest  of  a  party  can  be  changed.  In  point  of  fact  the  deed 
is  perfectly  innocent  for  that  purpose.  The  property  was  a  chose  in 
action  belonging  to  the  wife.  She,  by  the  marriage  settlement, 
being  equitably  benefited  by  that  settlement,  and  having  that 
chose  in  action,  parts  with  her  property  and  gives  it  to  her  intended 
husband.  She  remains  ostensibly  under  the  appointment  the  party 
to  receive,  and  the  deed  treats  her  as  the  party  to  receive.  Does 
that  take  away  all  effect  of  the  marriage  settlement  by  which  her 
beneficial  interest  is  taken  from  her,  and  given  to  another  ?  If  she 
takes  under  this  instrument,  and  if  there  had  been  no  such  instru- 
ment, and  she  survived  and  actually  received  the  money,  (which 
undoubtedly  she  would  have  been  entitled  to  receive,  if  it  had  not 
been  for  the  marriage  settlement),  can  it  be  doubted  that  the  fund 
would  have  been  subject  to  the  trusts  of  the  marriage  settlement  ? 
She  had  previously  parted  with  the  interest  in  that  fund,  which 
ultimately  comes  to  herself.  The  instrument  itself  is  operative  for 
the  purposes  for  which  it  was  intended ;  but  it  is  an  inaccurate 
dealing  with  the  fund  in  this  state  of  the  title,  and  it  cannot  affect 
the  interest  of   the  parties  according  to  the   uses  as  they  were 
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created  under  the  marriage  settlement ;  and  the  result  is,  that  the 
instrument  stands  for  all  the  purposes  for  which  it  was  intended  ; 
and  notwithstanding  that  instrument,  the  property  was  the  property 
of  the  husband,  as  it  had  been  bestowed  upon  him  by  the  marriage 
settlement. 

Now,  agreeing  in  the  result  with  the  Yice-Ghancellor,  I  have 
looked  at  the  decree  for  the  purpose  of  seeing  whether  the  decree 
carries  into  effect  the  settlement  in  the  way  in  which  it  strikes  me 
it  ought  to  be  carried  into  effect.  I  find  it  does  exactly.  It  does 
not  profess  to  alter  the  deed,  but  merely  declares  the  5,0002.  to  be 
the  property  of  the  husbands  I  quite  concur  in  that  opinion,  and 
in  the  mode  in  which  that  judgment  is  carried  into  effect  by  the 
form  of  the  decree,  and  that  it  is  properly  carried  into  effect.  I  am 
clearly  of  opinion,  although  it  is  very  difficult  to  understand  how 
the  transaction  assumed  that  shape,  that  the  decree  is  right  in 
declaring  that  the  6,000{.  is  the  property  of  the  representatives  of 
the  husband. 
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PHILLIPSON  V.   GATTY(l), 

(7  Hare,  516— 632;  S.  0.  13  Jur.  818 ;  on  app.  2  H.  &  Tw.  469.) 

A  cestui  qae  tniBt  diBCOvering  a  breacli  of  trust,  but  not  receiving  any 
benefit  from  it,  or  conniving  in  it  for  any  purpose,  and  not  recognising  the 
transaction,  is  not  precluded  from,  complaining  of  it  merely  on  the  ground 
that  he  abstained  from  making  any  complaint  until  long  after  he  first 
knew  of  it. 

Where  stock  stood  invested  in  trust,  for  the  mother  for  life,  with  remainder 
to  her  son  and  daughter  and  their  children,  the  daughter  knew  of  an  appli- 
cation by  the  son  for  a  loan  from  the  trustees  of  part  of  the  trust-monies, 
upon  his  personal  security,  and  that  the  trustees  were  willing  to  make  the 
loan,  with  the  consent  of  her  mother,  the  tenant  for  life,  and  that  the  loan 
was,  in  fact,  afterwards  made.  The  daughter  objected  to  the  loan  in  her 
communications  with  her  mother,  but  did  not  otherwise  oppose  it,  and  had 
not  any  communication  with  the  trustees  on  the  subject :  Held,  that  this 
was  not  such  acquiescence  on  the  part  of  the  daughter  to  the  loan  as  to 
preclude  her  from  charging  the  trustees  with  the  breach  of  trust,  in  a  suit 
instituted  seven  years  after  the  transaction  took  place. 

Held,  also,  that  the  daughter  was  not  precluded  from  so  charging  the 
trustees,  by  the  fact  that  she  knew  that  the  mother  had  (untruly)  stated  to 
her  son  that  she  (the  daughter)  had  consented  to  the  loan,  such  statement  of 
the  daughter's  consent  never  having  been  communicated  to  the  trustees,  or 
constituted  any  part  of  the  sanction  or  authoiity  under  which  they  acted. 

It  was  not  necessary  to  decide  the  simple  case,  whether,  if  the  daughter 
had  peimitted  the  son,  in  the  belief  that  the  daughter  assented  to  it,  to 
obtain  the  loan  from  the  trustees,  they  could  have  availed  themselvee  of 
any  defence  to  the  suit,  which  the  son  might  have,  as  against  the  daughter  ; 


(1)  In  re  Salmofi  (1889)  42  Ch.  D.  361,  62  L.  T.  270. 
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ioT,  in  ^\a  casse,  the  letters  of  the  son  to  the  mother,  requesting  the  loan,     Phtllipsoit 
«nd  upon  wh\di  the  mother's  consent  was  given,  proposed  not  to  affect  the  v. 

danghter's  righta  as  against  the  trustees.  Gattt. 

An  inYestment  by  trustees  of  2,183^.,  trust  funds,  which  they  were 
empowered  to  lend  on  real  security,  in  a  mortgage  of  house  property  in  a 
town,  occupied  for  commercial  purposes,  and  valued  at  2,800^.,  a  yalue 
also,  in  some  measure  dependent  on  the  performance  of  covenants, — held 
not  to  be  justified. 

Where  trustees,  haying  x>ower  to  invest  on  Government  or  real  security 
and  vary  such  investment  from  time  to  time,  sold  out  stock  for  the  purpose 
of  investing  the  produce  of  the  stock  in  a  mortgage  which  they  were  not 
justified  in  taking,  it  was  held  that  the  Court  could  not  treat  the  sale  of  the 
stock  as  lawful,  and  the  investment  as  unlawful,  so  as  to  satisfy  the  trust 
by  replacing  the  money;  but  that  the  whole  must  be  treated  aQ  one 
unjustifiable  transaction,  and  that  the  trustees  must  replace  the  stock. 

Where  trustees  lent  the  trust-monies  to  one  of  the  cestuis  que  trust, 
upon  a  contract  which  constituted  a  breach  of  trust,  the  Court  in  a  suit 
by  the  trustees  against  all  the  cestuis  que  trust,  refused,  as  against  the 
cestui  que  trust  who  had  obtained  the  loan,  to  make  a  decree  for  the 
repayment  of  the  money,  contrary  to  the  terms  of  the  contract. 

Ths  defendants,  Gatty  and  Owen,  were  trustees  of  a  sum  of 
4,539Z.  5$.  lOd.  Si.  per  cent.  Consols,  which  they  *held  upon  the  trusts  [  *517  ] 
of  a  settlement,  and  of  an  appointment  made  in  exercise  of  a  power 
eontained  in  the  settlement.  At  the  time  of  the  transactions  which 
were  the  subject  of  these  suits,  the  fund  stood  upon  trust  for  Eliza 
Phillipson  for  her  life,  and  after  her  decease,  for  her  son  Richard 
Phillipson  and  her  daughter  Mary  Ann  Phillipson,  in  equal  shares ; 
and  in  the  event  of  either  Richard  or  Mary  Ann  dying  in  the  life- 
time of  their  mother  leaving  issue,  the  share  of  him  or  her  so  dying 
was  to  go  and  be  equally  divided,  if  more  than  one,  among  his  or 
ber  child  or  children  in  equal  shares ;  but  in  case  of  the  death  of 
either  Richard  or  Mary  Ann,  in  the  lifetime  of  the  mother,  without 
leaving  issue,  the  share  of  him  or  her  so  dying  was  to  go  to  the 
sarvivor. 

The  settlement  creating  the  trust  empowered  the  trustees  from 
time  to  time,  with  the  consent  in  writing  of  the  husband  and  Eliza 
Phillipson  the  wife,  and  the  survivor  of  them,  to  invest,  sell  out, 
and  reinvest  the  trust-monies  in  the  public  funds  of  Great  Britain, 
or  upon  real  security  in  the  same  kingdom.  Eliza  Phillipson 
had  Borvived  her  husband. 

In  1885,  a  sum  of  2,1911.  IBs.  8d.  Consols,  part  of  the  trust  funds, 
was  sold  out,  for  the  purpose  of  raising  2,0002.  sterling,  which  was 
lent  upon  mortgage  to  a  Mr.  Wynne,  thereby  reducing  the  trust 
stock  to  2,8472.  IO9.  2d.  Consols.  Wynne's  mortgage  was  after- 
wards paid  off,  and  the  2,0002.,  instead  of  being  invested  according 
lo  the  terms  of  the  trust,  was  lent  to  Richard  Phillipson  the  son, 
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Phillipsok    upon  his  personal  security.     This  step  was  taken  with  the  consent 
Gattt.       ot  Eliza  PhiUipson,  communicated  in  a  letter  from  her,  dated  the 
1st  of  October,  1887,  to  Gatty  and  Owen,  the  trustees  (Exhibit  X), 
which  was  in  the  following  words : 

**  Gentlemen, — I  have  reconsidered  the  subject  in  question  since  I 
[  ♦SIS  ]  wrote  to  you,  and  I  beg  to  inform  you  *that  I  now  give  my  sanction 
to  your  advancing  my  son  Mr.  Bichard  Phillipson  the  sum  of 
2,0007.,  now  in  loan  to  Mr.  W.  W.  E.  Wynne,  and  to  allowing 
the  annual  interest  to  go  towards  the  annual  allowance  I  make 
him." 

The  loan  to  the  son  was  carried  into  effect  by  an  indenture  of  the 
9th  of  November,  1887,  made  between  the  son  and  the  trustees, 
reciting  the  title  of  the  parties  to  the  trust  fund,  and  that  Bichard 
Phillipson,  having  occasion  for  the  loan  of  2,000^.,  had  requested  the 
trustees  to  lend  him  that  sum,  which  they  had  agreed  to  do,  out  of 
monies  belonging  to  them  on  a  joint  account,  upon  the  same  being 
secured  by  mortgage  of  the  share  of  Bichard  Phillipson  in  the 
monies  in  which  he  was  interested  under  the  settlement;  and 
Bichard  Phillipson  thereby  assigned  his  share  of  the  funds  com- 
prised in  the  settlement  to  the  trustees,  with  a  proviso  for  a 
reassignment  in  case  Bichard  Phillipson  should  pay  interest  on  the 
same  at  U,  per  cent,  half-yearly,  and  repay  the  principal  to  the 
trustees  within  six  months  after  the  death  of  Eliza  Phillipson  ; 
which  Bichard  Phillipson  also  thereby  covenanted  to  do. 

In  March,  1888,  the  trustees,  at  the  proposal  of  Bichard  Phillip- 
son, sold  out  the  2,9411. 10«.  2d.  Consols,  and  lent  the  produce  of  the 
sale,  amounting  to  2,188Z.  8«.  8d.,  to  a  Mr.  Langstaffe,  upon  mort- 
gage of  a  freehold  dwelling-house,  shops,  and  warehouses  in  the 
town  of  Northampton.     Part  of  this  property  had  been  demised 
by  Langstaffe  for  a  term  of  years,  with  other  property,  of  which 
Langstaffe  was  himself  lessee ;    and  by  the  terms  of  the  demise 
Langstaffe   was  bound   to  keep  the   demised  premises  in  repair. 
In  1841  the  lessor  of  th^  leasehold  portion  of  the  premises  com- 
prised in  Langstaffe's  demise,  recovered  that  portion  of  the  property 
[  *6i»  ]      in  ejectment  "^owing  to  a  breach  of  covenant  by  Langstaffe,  in 
omitting  to  repair,  and  his  lessees  thereupon  determined  their 
tenancy  of  the  freehold  portion  of  the  premises  comprised  in  the 
mortgage,  which  thenceforward  remained  unoccupied. 

The    original  bill   was    filed  in    March,    1844,   by  Mary  Ann 
Phillipson  the  daughter,  insisting  that  the  loan  of  the  2,00OZ.    to 
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Bichard  Phillipson  was  a  breach   of  traet,  and  that  the  loan  of    Phillipson 

the  remainder  of  the  trust-monies  on  the  Northampton  mortgage       gattt. 

had  been  made  upon  the  security  of  property  of  inadequate  value ; 

and  praying  that  the  trustees  might  be  decreed  to  replace  the  entire 

sum  of  4,6892.  Bs.  lOd.  Consols.    The  trustees  thereupon  filed  their 

cross  bill  against  Eliza  Phillipson,  Bichard  and  Mary  Ann,  charging, 

that,  in  the  employment  of  the  trust-money,  Bichard  Phillipson  had 

been  throughout  the  agent  of  his  mother  and  sister,  and  that  all 

which  was  complained  of  in  the  original  suit  had  been  done  with 

the  knowledge  and  sanction  of  the  three ;  that,  if  Mary  Ann  had 

not  previously  sanctioned  the  transactions  in  question,  she  knew  of 

them  at  the  time,  and  had  not  objected  to,  but  had,  on  the  contrary^ 

acquiesced  in  them  ;  and  that,  whatever  the  rights  of  any  children 

of  Bichard  or  Mary  Ann  might  be,  neither  Eliza  Phillipson  nor 

Bichard  or  Mary  Ann  were  entitled  to  complain  of  the  state  of  the 

trust  funds.     The  trustees  also  by  their  answer  to  the  original  suit 

insisted,  that  the  property  comprised  in  the  Northampton  mort* 

gage  had  been  of  adequate  value  at  the  time  the  mortgage  was 

made.     The  cross  bill  prayed,  that  Bichard  Phillipson  might  be 

decreed  to  repay  the  trustees  the  2,000/.,  that  the  advance  might  be 

declared  to  have  been  made  with  the  consent  of  Eliza  Phillipson, 

*and  that  the  trustees  might  be  indemnified  out  of  her  life  interest       [  *^^  ] 

and  the  interest  of  Bichard  in  the  trust  funds.    With  regard  to  the 

Northampton  mortgage,  the  trustees  by  their  cross  bill  offered  to 

deal  with  the  security  as  the  Court  should  direct,  and  prayed  a 

declaration  that  they  were  not  liable  to  make  good  any  loss  owing 

to  a  deficiency  in  the  security ;  and  that  Eliza  Phillipson,  Bichard, 

and  Mary  Ann  might  pay  the  costs  of  the  cross  suit,  and  the  two 

former  the  costs  of  the  original  suit. 

Evidence  was  gone  into,  —  first,  as  to  the  alleged  agency  of 
Bichard, — secondly,  as  to  the  sanction  of  or  acquiescence  in  the  loan 
to  him  by  the  mother  and  sister, — and,  thirdly,  as  to  the  adequacy 
of  the  value  of  the  property  comprised  in  the  Northampton  mort- 
gage, and  the  alleged  concurrence  of  the  cestuis  que  trust  in  taking 
that  security. 

The  Court  decided,  that  the  point  made  by  the  trustees,  of  the 
general  agency  of  Bichard,  or  his  general  authority  to  act  for  his 
mother  and  sister,  had  not  been  established.  The  special  authority 
given  by  Eliza  Phillipson  for  the  loan  to  Bichard  was  not  disputed. 
The  privity  or  acquiescence  of  Mary  Ann  was  sought  to  be  shown 
by  the  fact  that  she  was  with  her  mother  when  the  application  of 
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PHILLIP80M  ber  brother  for  tbe  loan  of  2,00M.  was  made, — ^tbat  tbe  letter  of 
Gattt.  b^^  motber^  sanctioning  tbe  loan,  was  read  to  her  before  it  was 
sent, — and  that  the  mother,  in  a  letter  to  Richard,  dated  the  Ist 
of  October,  1887,  (Exhibit  W),  after  referring  to  the  reluctance  of 
Mary  Ann  to  assent  to  the  proposal  as  to  the  loan,  adds,  "  How- 
ever, I  am  happy  to  inform  you,  she  desires  me  to  say,  she  will 
accede  to  yoar  desire  in  consenting  to  my  writing  to  Mr.  Gatty 
to  lend  it,  as  you  will  see  on  the  other  side."  The  letter  con- 
[  '521  ]  eluded,  "  Will  you  tear  off  *the  half  sheet,  and  direct  it  to  Mr. 
Gatty  ? "  This  referred  to  tbe  letter  (Exhibit  W),  which  was 
written  on  the  same  sheet.  It  did  not  appear  that  this  statement 
of  the  mother,  as  to  Mary  Ann,  had  been  communicated  to  the 
trustees;  and  tbe  mother,  by  her  evidence  in  the  cause,  stated, 
that  tbe  representation  as  to  Mary  Ann  having  acceded  to  ber 
brother's  desire  was  untrue,  and  that  tbe  passage  in  the  letter 
to  that  effect  was  written  without  tbe  consent  and  against  the 
will  of  Mary  Ann.  The  letters  of  Bichard  Phillipson  to  his  mother, 
requesting  tbe  loan  of  tbe  2,0(M)Z.,  stated  that  tbe  trustees,  who 
were  persons  of  honour  and  responsibility,  would  be  personally 
responsible  to  Mary  Ann  and  to  the  infant  cestuis  que  trust. 
Tbe  evidence  went  to  show  that  Mary  Ann  had  objected  to  tbe 
loan  of  tbe  2,0(M)Z.  to  ber  brother,  but  it  did  not  appear  that 
tbe  fact  of  ber  objecting  to  it  bad  been  communicated  to  the 
trustees. 

With  respect  to  tbe  Northampton  mortgage,  it  appeared  that  the 
proposal  to  change  tbe  investment  from  stock  to  real  security  had 
been  made  by  Richard  Phillipson  in  a  letter  to  Mr.  Gatty,  one  of 
the  trustees,  dated  the  12tb  of  October,  1887,  which  was  as  follows : 
"  There  is  a  sum  in  Consols,  2,347!.,  the  remainder  of  tbe  sum  in 
trust  to  you  and  Owen.  This  produces  my  mother  nearly  701.  a 
year,  but,  if  sold  out  at  the  present  price  of  stock,  it  would  fetch 
2,250L,  which,  at  42.  per  cent,  on  mortgage  will  yield  ber  901.  a 
year.  I  therefore  propose  that  you  should  place  it  out  on  a 
secure  mortgage,  taking  an  early  opportunity  of  realising  at  the 
high  price  of  stock.  I  have  written  to  ber  on  tbe  subject,  and  will 
try  and  get  a  good  freehold  security  in  Warwickshira"  Tbe  pro* 
posal  for  the  Northampton  mortgage  was  afterwards  made  by  Bicbard 
Phillipson,  and  it  was  accepted  at  bis  suggestion.  At  tbe  time  the 
[  *522  ]  security  was  taken,  tbe  property  was  situated  *in  a  very  advan- 
tageoas  position  for  mercantile  purposes,  and  it  bad  been  a  short 
time  before    valued  with  a  view   to  another  mortgage  then  in 
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contemplation,  at  2,800/.  In  1842  the  trastees  had  offered  the  Phillipson 
property  for  sale,  but  no  more  than  1,800Z.  was  bid  for  it.  A  qattt. 
depreciation  in  the  valae  had  arisen  from  the  anforeseen  circam- 
stance  of  the  trade  being  diverted  from  Northampton  by  the 
subseqaent  formation  of  railways  passing  at  a  distance  from  it.  A 
portion  of  the  property  had  been  demised  at  90£  a  year,  by  a  lease, 
of  which  upwards  of  ten  years  were  unexpired  ;  but  the  continuance 
of  that  lease  was  dependent  on  the  performance  of  covenants  by 
Langstaffe,  and  was,  after  the  mortgage,  determined  by  his  default, 
as  above  stated. 

Mr.  Walker  and  Mr.  Giffard,  for  Mary  Ann  Phillipson. 

The  Solicitor-Oenercd  and  Mr.  Rasch,  for  Eliza  Phillipson  and 
Richard  Phillipson. 

Mr.  BetheU,  Mr.  Wood,  and  Mr.  E.  F.  Smith,  for  the  trustees. 

The  cases  cited,  on  the  title  of  the  cestuis  que  trust  to  relief, 
and  on  the  mode  of  adjusting  the  relief,  in  respect  of  the  breach 
of  trust,  as  between  the  tenant  for  life  and  the  party  entitled  in 
remainder,  who  had  sanctioned  or  acquiesced  in  the  breach  of 
trust,  and  the  other  parties  interested  in  the  trust-monies,  were 
FvUer  v.  Knight  (1),  Brice  v.  Stokes  (2),  Oregg  v.  Wells  (a),  Woodyatt 
V.  Qresley  (4),  Munch  v.  Cockerell{6),  and  Franco  v.  Franco  (6). 

On  the  question,  whether  the  trustees  were  justified  in  making        [  52s  ] 
the    investment    on    the    Northampton    mortgage,    Stickney    v. 
SeweU  (7). 

Thb  Yigb-Ghancbllob  (after  stating  the  facts  of  the  case) : 

I  am  of  opinion,  that  there  is  nothing  in  the  letter  X  alone  which 
can  be  read  against  Mary  Ann  Phillipson,  so  as  to  deprive  her  of 
her  right  to  relief  against  the  trustees.  The  letter  emphatically 
expresses  the  sanction  of  Eliza  Phillipson,  the  mother,  to  the  loan, 
but  not  that  of  Mary  Ann  ;  and  the  evidence  of  the  mother  is,  that 
Mary  Ann,  who  was  with  her  at  Paris  when  the  letter  X  was 
written,  objected  to  it.  The  trustees  could  not,  upon  that  letter 
alone,  have  acted  upon  the  supposition  that  they  had  the  plaintiff's 

(1)  63  B.  R.  51  (6  Beav.  205).  (5)  48  E.  B.  270  (5  My.  &  Or.  178). 

(2)  8  B.  B.  164  (11  Vee.  319).  (6)  3  B.  B.  50  (3  Ves.  75). 

(3)  50  B.  B.  347  (10  Ad.  &  El.  90).  (7)  43  B.  B.  129  (1  My.  &  Cr.  8). 

(4)  42  B.  B.  153  (8  Sim.  180). 
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PHILLTP80N    sanction  for  what  they  were  doing.     They  cannot,  upon  letter  X 
gattt.      alone,  saccessfally  contend  that  they  have  been  led  into  a  breach 
of  trust  by  anything  Mary  Ann  either  said  or  did,  to  sanction  the 
loan  before  it  was  made.    The  case  of  the  trustees,  therefore,  as 
against  her,  must  depend  upon  some  subsequent  acquiescence  on 
her  part  in  a  known  breach  of  trust.     But,  in  absence  of   any 
authority  precedent,  I  cannot  find  any  evidence  of  such  acquiescence 
as  should  deprive  her  of  her  right  to  enforce  her  claim  against  the 
trustees.    Had  she,  indeed,  with  knowledge  of  the  breach  of  trust, 
taken  any  benefit  from  it,  or  recognised  the  transaction  with  Richard 
Phillipson  as  valid,  the  case  might  have  been  otherwise;   but 
nothing  of  that  sort  appears.    Her  interest  in  the  2,0002.  was  rever- 
sionary, and  liable  to  be  determined  altogether  in  favour  of  Richard 
Phillipson,  by  her  death  without  issue  in  the  lifetime  of  her  mother. 
[  *524  ]       The  case,  therefore,  *in  the  strongest  way  of  stating  it  against 
Mary  Ann,  is  simply  that  of  a  cestui  que  trust  discovering  a  breach 
of  trust,  and  not  complaining  the  instant  she  had  notice  of  it.     If 
the  evidence,  upon  a  reasonable  construction,  led  to  the  inference 
that  Mary  Ann,  having  had  notice  of   the  breach  of  trust,  had 
connived  at  it  for  the  purpose  of  accommodating  Richard  Phillipson 
or  consulting  his  wishes,  a  different  conclusion  might  have  been 
come  to.    But  the  effect  of  the  evidence  on  my  mind  is  the  opposite 
of  this.    I  think  the  plaintiff  had  her  own  interests,  not  improperly, 
in  view,  and  did  bond  fide  object  to  the  loan  in  question ;  and  the 
only  observation  I  consider  her  open  to  on  this  point  is,  that  she 
appears  to  have  wanted  strength  of  mind  to  come  forward,  in  the 
first  instance,  and  oppose  herself  to  her  mother  and  brother.    But 
I  cannot  hold  the  trustees  thereby  discharged  from  a  breach  of 
trust,  for    which    they  cannot    say  they  had    the    sanction    of 
Mary  Ann. 

The  case,  however,  may  be  considered  as  open  to  other  considera- 
tions, when  viewed  with  reference  to  the  letter  W,  from  the  mother 
to  the  son.  The  son  had  requested  his  mother's  sanction  to  the 
loan  of  the  2,000^.,  upon  personal  security,  saying  to  her  that  the 
trustees  were  willing  if  she  would  sanction  the  act.  This,  for  some 
time,  she  had  refused  to  do,  on  the  ground  that  Mary  Ann's  interest 
might  be  injured  by  it.  But  in  the  letter  W  she  states  that  Mary 
Ann  had  acceded  to  her  brother's  desire.  According  to  the  evidence 
of  Eliza  Phillipson,  this  statement  was  untrue,  and  Mary  Ann 
objected  altogether  to  the  loan.  The  letter,  however,  was  read  to 
her  by  her  mother  before  it  was  sent ;  and,  though  she  objected  to 
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iUhehad  xsxAy  as  1  \iave  already  observed,  strength  of  mind  enough    Phillipboit 
openly  to  oppoee  VierBeU  to  tlie  acts  of  her  mother  and  brother.  oattt. 

Now,  it  in  tliose  circumatances  the  letter  W  had  been  communi-  [  525  ] 
cated  to  ilie  Vniateea  by  Richard  Phillipson,  that  circumstance, 
coapled  mtti  tiie  fact  that  Mary  Ann  Phillipson  was  informed  of  its 
contents,  tbongli  ahe  did  not  sanction  but  objected  to  the  statement 
therein,  that  she  consented  to  the  loan,  might  have  placed  the 
trustees  in  a  better  position  against  Mary  Ann  than  they  now  stand 
in ;  for  they  might  then  have  contended,  that  she  had,  as  in  the 
case  put  by  Lord  Eldon  in  Evans  v.  BickneU  (l),  stood  by  and 
permitted  them  to  act  upon  representations  made  by  Richard 
Phillipson  respecting  her  interests,  which  she  knew  to  be  false. 
But  this  was  not  the  case.  The  trustees  do  not  pretend  that  they 
knew  of  or  acted  upon  the  statement  in  letter  W.  The  letters  they 
rely  upon  in  their  answer  in  the  original  suit  are  letter  X  and  the 
letter  of  the  12th  of  October,  1887,  from  Richard  Phillipson  to 
them  ;  and  in  the  cross  suit  they  rely  upon  the  letter  X  alone,  and 
ask  no  relief  against  Mary  Ann  Phillipson  in  respect  of  the  2,0002.  * 
It  is  not,  therefore,  part  of  the  case  of  the  trustees  that  they  acted 
upon  the  supposition  that  Mary  Ann  sanctioned  beforehand  what 
they  did. 

There  is,  however,  a  question  yet  to  be  noticed  respecting  the 
2,0001.,  by  which  at  one  time  I  felt  pressed.  Admitting  that  the 
trosiees  were  not  misled  by  letter  W,  it  in  terms  justified  Richard 
Phillipson  in  supposing  that  Mary  Ann  consented  to  the  loan,  and 
ify  acting  under  an  impression  so  created  with  her  knowledge^  he 
has  made  a  contract  with  the  trustees,  which  the  letter  authorised,  • 
that  might  deprive  Mary  Ann  of  a  right  to  complain  that  Richard 
had  got  possession  of  the  money  from  the  trustees ;  and  if  she  were 
barred  from  complaining  of  that,  the  trustees  might  also  have  a 
right  to  ^contend  that  she  was  barred  from  complaining  of  their  [  *536  ] 
condact.  In  other  words,  they  might  have  had  a  right  to  shelter 
themselves  from  the  consequence  of  their  breach  of  trust  under  a 
ease  made  by  Richard  Phillipson,  although  they  were  ignorant  of 
that  case  at  the  time  the  breach  of  trust  was  committed.  This  is 
in  material  points  distinguishable  from  the  case  I  have  before 
considered. 

Upon  the  best  consideration^  however,  I  can  give  the  case,  I  think 
the  trustees  cannot  so  protect  themselves.  The  case,  I  may  observe, 
is  not  a  case  specifically  made  by  the  trustees  either  as  defendants 

(1)  5R.  B.  245  (6Ve8.  174). 
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Phillipsok  or  as  plaintiffs.  In  the  cross  sait,  as  I  have  said,  no  relief  is  prayed 
qatty.  against  Mary  Ann  in  respect  of  the  *2,000Z. ;  and  as  to  that,  the 
trustees  rely  upon  the  letter  X  and  the  letter  of  the  12th  of  October, 
1887 ;  and  that  alone  might  perhaps  be  an  answer  to  the  case. 
But  my  opinion  is,  that,  upon  the  merits,  the  case  is  not  sustainable 
by  the  trustees. 

The  trustees,  it  will  be  remembered,  are  supposed  to  have  known 
nothing  of  letter  W.  The  case  supposed  is,  that  the  trustees,  having 
acted  upon  letter  X  only,  have  since  the  transaction  discovered  the 
letter  W.  The  case,  therefore,  must  be  tried  simply  and  entirely 
between  Mary  Ann  and  Bichard  Phillipson;  and,  in  considering 
this  point  in  the  case,  care  must  be  taken  to  distinguish  which  of 
the  letters  relating  to  the  2,000^.  are  brought  home  to  the  knowledge 
of  Mary  Ann  before  the  loan  was  made,  and  it  will,  I  believe,  be 
found  that  that  knowledge  is  confined  to  the  letters  W  and  X,  and 
the  letter  of  the  12th  of  October,  1887.  Indeed,  if  all  the  corre- 
spondence between  the  mother  and  son  as  to  the  2,000Z.  were  read, 
'  which  in  strictness  it  cannot  be,  it  would  not  materially  affect  the 
case  as  to  the  2,000!.  as  between  Mary  Ann  and  the  trustees.  The 
[  *527  ]  inquiry  upon  *the  correspondence  must  be,  did  Mary  Ann  authorise 
Richard  to  borrow  the  trust  money  upon  terms  not  authorised  by 
the  trust,  so  as  to  discharge  the  trustees  from  the  liability  to  her, 
and  so  sanction  a  loan  by  the  trustees  to  Richard  Phillipson  upon 
terms  such  as  are  found  in  the  deed  of  the  9th  of  November,  1887, 
a  loan  upon  personal  security  not  to  be  called  in  until  six  months 
after  the  death  of  Eliza  Phillipson.  If  Richard  Phillipson  cannot 
make  out  such  a  case  from  the  correspondence,  he  cannot  justify 
the  transaction  in  question  as  against  his  sister,  and  she  certainly 
is  entitled  to  have  the  case  strictly  construed  in  her  favour.  Indeed, 
when  the  correspondence  is  examined  at  large,  it  will  be  seen  that 
what  the  son  proposed  was,  that  the  trustees  were  not  only  to  look 
into  and  satisfy  themselves  of  the  sufficiency  of  the  security,  but 
were  to  remain  liable  to  the  plaintiff  for  any  deficiency.  This  is 
repeated  again  and  again  in  Richard  Phillipson's  letters.  In  effect, 
by  acceding  to  Richard  Phillipson's  wishes,  so  far  as  by  not  contra- 
dicting her  mother's  statement,  she  assented  to  them  upon  his 
terms,  and  those  terms  reserved  her  rights  against  the  trustees, 
which  are  within  the  scope  of  this  suit.  I  cannot,  therefore,  con- 
sider the  deed  of  the  9th  of  November,  1837,  as  authorised  by  tlie 
statement  in  letter  W,  as  between  the  plaintiff  and  her  brother. 
The  case,  therefore,  stands  thus:  the  trustees  were  originally 


VOL.  Lxxxii.]       1848.     CH.     7  HARE,  627—529.  287 

liable  for  2,000i.    They  have  no  defence  except  under  Richard    philltpsoni 
Phillipson ;  and  the  supposed  case  under  Richard  Phillipson  fails,       qattt. 
I  think  this  is  so  upon  the  whole  correspondence,  but  it  clearly  is 
so  upon  the  letters  of  the  1st  and  12th  of  October,  1887,  which 
alone  are  brought  home  to  Mary  Ann  Phillipson. 

Next,  as  to  the  Northampton  mortgage,  the  agency  *of  Richard  [  *528  ] 
not  being  established,  the  case  resolves  itself  into  that  which,  at 
the  time  of  the  argument,  I  supposed.  Did  the  trustees,  by  that 
investment,  discharge  themselves  from  liability  as  to  their  cestuis 
que  trust?  The  mortgage- money  was  2,18S{.  The  value  of  the 
security,  taking  it  upon  the  evidence,  was  2,800^.,  supposing  the 
covenants  in  the  lease  of  the  property  let  with  it  to  be  observed. 
The  covenants  relating  to  other  property,  if  broken,  might,  as  they 
did,  impair  the  value  of  the  security.  The  property  did  not  consist 
of  acres  of  land,  which  may  be  let,  rendering  a  rent,  but  property 
in  a  town,  the  value  of  which  depends  upon  its  position,  and  is 
liable,  therefore,  to  be  affected  by  various  changes.  It  was  suggested 
that  the  alteration  created  by  the  railroad  materially  affected  the 
property.  I  have  examined  the  case  of  Stickney  v.  Setvell  (i),  and 
it  appears  to  me  impossible,  without  overruling  that  case,  that  I 
can  hold  that  this  was  a  proper  security ;  and,  therefore,  I  must 
hold  in  the  first  suit,  that  the  trustees,  as  between  themselves  and 
Mary  Ann,  did  not  by  that  mortgage  discharge  themselves  from 
the  liability  to  her. 

Then  comes  another  material  question, — are  the  trustees  to  replace 
the  stock,  or  the  money  produced  by  the  sale  ?  Mr.  Wood  argued 
that  they  were  liable  to  make  good  the  money  only,  distinguishing 
the  sale,  which  he  said  was  lawful,  from  the  investment,  which  I 
have  decided  to  have  been  a  breach  of  trust.  My  opinion  is,  that 
the  trustees  must  replace  the  stock.  There  was  no  authority  to 
sell,  except  with  a  view  to  the  re-investment ;  and  here  the  sale  was 
made  with  a  view  to  the  investment  I  have  condemned.  It  was  all 
one  transaction,  and  the  sale  and  investment  must  stand  or  fall 
together, 

I  think  that  the  second  suit,  considered  as  a  cross  suit  by  the  L  529  ] 
trustees  against  Mary  Ann  Phillipson,  does  not  alter  the  case  as  it 
stands  upon  the  original  suit.  Stopping  here,  the  decree  would  be 
a  decree  in  favour  of  Mary  Ann,  as  plaintiff,  against  the  trustees, 
to  replace  the  capital ;  but  as  Mary  Ann  has  no  present  interest  in 
the  income,  the  question  would  remain,  how  is  the  income  to  be 
(1)  43  E.  B.  129  (1  My.  &  Cr.  8). 
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PHII.LIP80N  dealt  with;  and  this,  according  to  the  common  course,  being  a 
Gatty.  question  between  co-defendants,  would  result  in  an  inquiry.  In 
this  case,  however,  the  trustees  have  filed  a  bill  against  Mary  Ann, 
and  against  the  mother  and  son,  making  claims  which  include  in 
truth  the  application  of  the  income  of  the  fund  to  be  brought  into 
Court,  or  replaced  by  the  trustees.  My  decision  upon  the  case 
made  in  the  second  suit  will  dispose  of  that  question,  and  therefore 
dispense  with  the  necessity  of  further  inquiry. 

The  question  then  is — what  is  the  proper  decree  to  be  made  in 
the  second  suit  ? 

Eliza  Phillipson  sanctioned  the  trustees  in  lending  the  2,0001.,  if 
they  thought  fit,  to  her  son ;  but  she  gave  no  guarantee,  expressed 
or  implied,  to  the  trustees  that  she  would  replace  the  stock,  if  any 
parties  more  remotely  interested  should  complain.  If  no  sanction 
had  been  given  by  her  to  the  loan,  and  if  there  be  no  contract 
between  her  and  the  son  binding  her  to  allow  the  son  to  receive  the 
income,  she  would  be  entitled  to  relief  as  to  that.  It  does  not 
appear  to  me,  that  any  contract  between  the  mother  and  son,  which 
the  Court  can  act  upon,  has  been  proved ;  and,  therefore,  in  that 
simple  case  the  income  of  the  2,000Z.  would  be  payable  to  the 
mother.  But  can  she  make  such  a  claim  against  the  trustees  ?  I 
think  not.  By  sanctioning  the  loan  of  the  2,0002.  to  Bichard,  she 
[  *fi30  J  consented,  as  between  herself  *and  the  trustees,  to  take  Bichard  as 
her  debtor  for  the  income  of  the  2,000!.  during  her  life.  She  can 
have  no  claim  against  the  trustees,  therefore,  in  respect  of  that 
income,  unless  she  can  make  out  that  the  effect  or  the  deed  of  the 
9th  of  November,  1887,  is  to  create  a  loan  upon  other  terms  than 
those  sanctioned.  But  can  she  successfully  contend  for  this  ?  Her 
position  is  widely  different  in  that  respect  from  that  of  Mary  Ann. 
Mary  Ann  gave  no  sanction  to  the  trustees  directly,  nor  did  they 
know  she  had  permitted  her  mother  untruly  to  represent  to  Bichard 
that  she  (Mary  Ann)  had  consented  to  the  mother  herself  sanction- 
ing the  loan.  Eliza  Phillipson,  after  a  long  treaty  for  the  loan  to 
the  son  upon  personal  security,  directly  sanctioned  the  trustees  in 
making  the  loan.  She  says,  indeed,  by  her  answer  to  the  second 
suit,  that  she  did  not  intend  to  sanction  them  in  doing  any  act  not 
authorised  by  the  original  trust;  but  however  that  may  be,  I 
cannot  excuse  her  as  a  party  to  the  original  settlement  from  notice 
that  a  loan  upon  personal  security  was  a  breach  of  trust.  The 
income  of  the  2,000Z.  must,  therefore,  be  paid  to  the  trustees,  and 
she  must  through  them  get  it  from  Bichard  Phillipson.    As  to  the 
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Northampton  mortgage,  Eliza  Phillipeon  must  receive  the  income    Phtllipsom 
from  that  portion  of  the  fand.  qattt. 

The  next  point  is,  how  does  the  case  stand  between  the  trustees 
and  Richardson  Phillipson  ?    He  of  course  is  h'able  for  the  income 
of  the  2,000/.,  and  cannot,  in  my  opinion,  complain  of  the  North- 
ampton mortgage.    But  is  Bichard  Phillipson  to  pay  the  2,000Z.  at 
once,  treating  the  loan  as  a  breach  of  trust,  to  which  he  was  a 
party,  or  is  the  contract  of  the  9th  of  November,  1887,  to  stand 
good  as  between  him  and  Eliza  Phillipson  on  the  one  side,  and  the 
tmstees  on  the  other  ?    The  question  is,  why,  on  a  bill  framed  as 
this  is,  not  as  was  ^observed  in  Franco  v.  Franco  (i),  to  execute  the       [  *5Sl  ] 
trust,  but  a  suit  between  the  trustees  and  Bichard  Phillipson,  both 
parties  to  a  breach  of  trust, — why  am  I  to  alter  the  contract  volun- 
tarily made  between  them, — a  contract  specified  in  a  deed,  and 
guarded  by  mutual  covenants.    In  Franco  v.  Franco  the  loan  which 
constituted  the  breach  of  trust  was  for  a  temporary  purpose,  and 
the  biU  did  not  infringe  upon,  but  was  consistent  with,  the  contract 
between  the  parties  to  the  breach  of  trust.    That  is  not  the  case 
here.    Here  the  contract  is  for  a  loan  upon  personal  security  for  a 
definite  period  ending  six  months  after  the  death  of  Eliza  Phillipson. 
I  think  I  ought  not  to  set  aside  that  contract  as  between  the  parties 
to  it, — the  interests  of  the  cestuis  que  trust  being  unafiiected  by  it, — 
for  they   by  the  supposition   are  not  precluded  from   suing  the 
trastees,  nor  from  suing  Bichard  as  a  party  to  the  breach  of  trust, 
although  they  are  not  bound  to  sue  any  but  their  trustees. 

Direct  the  trustees  to  pay  into  Court  2,000/.;  the  same,  when 
paid  in,  to  be  invested  &c.,  and  let  the  dividends  thereon  be  paid 
to  the  trustees  during  the  life  of  Eliza  Phillipson,  with  liberty  to 
apply  upon  her  death.  Direct  the  premises  comprised  in  the  mort- 
gage to  be  sold,  with  the  approbation  of  the  Master,  &c.,  and  let  the 
monies  to  be  produced  by  the  sale  be  paid  into  Court,  and  invested 
&c.,  and  the  dividends  to  be  paid  to  Eliza  Phillipson,  widow,  during 
her  life,  with  liberty  to  apply  upon  her  death.  Declare  that  the 
trastees  ought  to  make  up  the  difference  between  the  Consols  and 
money  to  arise  from  the  sale  of  the  mortgaged  premises  and  the 
2,847/.  10#.  2d.  Consols,  in  case  the  money  to  arise  from  the  sale 
shall  not  be  sufficient  to  purchase  the  said  2,8472.  lOs.  2d.  Consols. 

The  decree  was  affirmed  by  the  Lobd  Chakgellob  on  the  10th       [  ^32  ] 
of    March,  1849,    [as  reported  in  2  H.   &  Tw.  459],  but  Eliza 

(1)  3  E.  E.  60  (3  Ves.  76). 
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Phillipson  Phillipson  having  died  since  the  decree  of  the  Yice-Ghancbllob, 
Gattt.  the  same  was  by  consent  varied,  by  directing  the  trustees  to  pay 
Mary  Ann  Phillipson  1,000Z.,  one  moiety  of  the  2,000Z.  secured  by 
the  deed  of  the  9th  of  November,  1887.  [The  following  report  of 
the  Lord  Chancellor's  judgment  on  the  appeal  is  taken  from 
2  H.  &  Tw.  p.  462.] 

I860.        The  Lord  Chancellor: 

^JL. '  I  stated  yesterday  what  my  opinion  was  as  to  the  rights  of  these 

[2  H.  &  Tvr.  parties;  but  I  abstained  from  disposing  of  the  case  until  I  had  had 
an  opportunity  of  looking  through  the  pleadings.  It  struck  me, 
that  there  was  considerable  difficulty  in  carrying  out  what  appeared 
to  me  to  be  the  rights  of  the  parties,  as  they  now  exist,  in  conse- 
quence of  the  death  of  the  mother ;  and,  in  looking  at  the  pleadings, 
that  difficulty,  so  far  from  being  removed,  seems  to  me  to  be 
increased.  The  bill  makes  no  case  against  the  son  at  all ;  it  merely 
makes  him  a  party  as  being  interested  in  the  fund ;  it  prays  no  relief 
against  him,  and  makes  no  case  against  him,  either  with  regard  to 
the  one  security,  or  with  regard  to  the  other ;  and  in  that  state  of 
things,  unless  with  the  concurrence  of  the  parties,  it  is  very  difficult 
to  carry  into  effect  what  appears  to  me  to  be  the  justice  of  the  case. 
I  will  take  the  2,000!.  The  2,000Z.  is  advanced  upon  a  certain 
security  not  warranted  by  the  trusts ;  and,  therefore,  it  is  a  direct 
breach  of  trust  on  the  part  of  the  trustees ;  but  one  of  the  cestuis  que 
trust  is  a  party  to  that  transaction,  and  has  actually  got  the  money. 
But  the  money  beyond  all  doubt,  independently  of  the  question 
which  I  expressed  an  opinion  upon  yesterday,  that  the  sister  was 
[  *463  j  *not  barred  by  anything  that  had  taken  place  from  asserting  her 
right  against  the  trustees,  declares  the  trustees  are  liable  for  that 
breach  of  trust;  but  then  the  son  has  the  security  and  has  the 
money,  and  he  is  not  made  a  defendant  in  respect  of  that  liability 
at  all,  nor  is  any  relief  prayed  against  him  in  respect  of  that 
liability.  As  the  decree  stands,  it  calls  upon  the  trustees  to  pay, 
and  they  have  actually  paid,  as  I  understand,  1,0001.,  that  is,  the 
plaintiff's  share.  But  then  a  question  is  left  open  for  litigation 
between  the  trustees  and  the  son,  and  that  is  by  no  means  a 
desirable  state  of  things ;  it  has  answered  the  plaintiff's  purpose 
no  doubt,  but  if  the  suit  had  been  framed  according  to  the  facts  as 
they  now  exist,  and  relief  had  been  prayed  in  conformity  with  those 
facts,  although  the  plaintiff  would  have  a  right  to  disregard  the 
investment  altogether,  not  being  according  to  the  trusts,  and   to 
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proceed  against  the  trustees  for  the  breach  of  trust,  yet,  inasmuch    phillipson 

as  the  sum  is  secured,  and  adequately  secured  probably,  to  the       gatty. 

extent,  at  least,  of  the  plaintiff's  interest,  to  terminate  the  contest 

between  them,  they  ought  to  realise  the  fund  and  pay  the  plaintiff 

out  of  that  fund ;  and  the  trustees  who  have  lent  it,  and  no  breach 

of  trust  as  between  those  parties.     That  would  no  doubt  do  justice 

between  the  parties,  as  far  as  that  part  of  the  case  goes;  but  I 

cannot  do  that  upon  the  decree,  without  the  concurifence  of  the 

son.    If  the  brother  would  take  upon  himself  to  consider  the  debt 

of  1,000!.  as  being  the  1,000Z.  advanced  by  the  trustees,  (which  is 

the  fact),  if  he  would  pay  that  1,0002.  out  of  his  security,  the 

matter  may  be  settled  between  the  parties ;  and  it  appears  to  me, 

that  is  what  the  justice  of  the  case  requires.    I  think  it  would  be 

the  most  expedient  course  for  the  parties  to  adopt,  because  it  might 

put  an  end  to  all  litigation,  which  litigation  would  only  have  one 

object,  namely,  realising  the  1,0002.  out  of  that  security  held  by 

the  son.    Now,  if  the  *  Solicitor-General,  who  appears  on  the  part       [  ♦ie*  ] 

of  the  son,  is  prepared  to  take  a  decree  with  that  view,  that  may 

be  done. 

(The  Solicitor-General  acceded  on  the  behalf  of  the  son.) 

Then  it  is  quite  clear :  that  puts  an  end  to  that  part  of  the  case.  1 
think  that  the  trustees  and  the  son  must  settle  it  between  them— 
it  was  trust  money  that  they  advanced,  and  they  made  a  particular 
arrangement  as  to  it.  Under  that  arrangement,  between  the  son 
and  the  trustees,  that  1,000/.  was  paid,  and  it  should  be  paid  to  the 
plaintiff;  there  is  no  reason  why  it  should  be  paid  into  Court. 
That  part  of  the  case  is  concluded,  and  the  plaintiff  gets  back  her 
money,  and  there  is  an  end  to  the  contest,  as  far  as  that  security 
is  concerned.  I  should  propose  then,  with  the  Solicitor-General's 
concurrence  upon  that  part  of  the  case,  that  the  son  should  pay 
the  plaintiff  her  share  of  the  2,0002. ;  and  upon  that  payment 
being  made,  let  the  trustees  be  at  liberty  to  apply  for  that  money 
in  Court  to  be  taken  out  of  Court.  Then,  with  regard  to  the  costs, 
I  cannot  make  the  son  pay  any  costs.  I  would  willingly,  if  I 
could,  but  there  being  no  case  made  against  the  son,  I  cannot 
make  him  pay  the  costs  of  that  relief  which  is  granted  with  his 
concurrence.  I  think  the  decree  should  stand  as  against  the 
trustees  with  regard  to  that  part  of  the  case,  substituting  this 
arrangement ;  the  decree  of  the  Yigb-Chanoellob  is  confirmed  as 
to  that. 
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PuiLLiFsoK  Now,  with  regard  to  the  other  Bum,  the  decree  must  be  as  I 
Gattt.  suggested  it ;  but  at  present  it  goes  further,  and  it  declares  that 
the  trustees  are  liable  to  the  plaintiff  for  the  sum  invested  in  the 
Northampton  mortgage,  whatever  that  sum  is,  as  far  as  realising 
the  fund  goes,  it  is  obvious  that  is  the  first  thing  to  be  done ;  and 
with  regard  to  that,  the  question  arises  how  far  the  son  is  to  be 
paid  his  share  out  of  that  mortgage.  That  is  a  question  which  is 
rather  premature  to  dispose  of  now :  it  is  a  mere  speculation  what 
[  *166  ]  the  security  may  produce,  *and  I  do  not  see  how  I  can  avoid 
reserving  that  question.  As  to  this  security  again,  there  is  nothing 
asked  against  the  son,  and  no  relief  prayed  against  him — he  is 
merely  made  a  party,  sought  to  be  affected  as  being  a  party  to  the 
breach  of  trust.  Then,  again,  the  frame  of  the  bill  (I  do  not  say  it 
was  not  properly  framed  under  the  circumstances  then  existing)  is 
not  exactly  adapted  to  the  state  of  facts  as  they  appear  now, 
arising  from  the  death  of  the  mother.  Beyond  all  doubt,  the 
trustees  are  liable  independently  of  the  question  which  Mr,  Bethell 
argued  as  to  the  supposed  acquiescence  of  the  daughter  in  the 
investment.  It  was  an  investment  not  only  on  an  inadequate 
security,  but  on  a  security  of  a  character  at  all  events  which  did 
not  come  within  the  ordinary  rule  of  freehold  property,  and  which 
might  vary  in  value ;  and  it  was  not  a  permanent  property  always 
likely  to  be  of  the  same  value.  It  requires  very  great  care  in 
ascertaining  that  property  is  ample  in  point  of  value  to  meet  all 
the  contingencies  to  which  it  is  liable.  The  question  here  is 
between  the  trustees  and  the  son,  whether  it  is  to  come  out  of  his 
share,  or  whether  it  is  to  be  borne  by  them.  They  had  not  any 
authority  to  make  him  their  agent  at  all,  they  ought  to  have 
exercised  vigilance  in  taking  care  that  those  who  were  interested 
in  the  fund  should  have  their  interest  properly  secured;  but, 
unless  anything  can  be  suggested  now  (and  that  is  a  matter 
between  the  two  defendants),  the  plaintiff  ought  to  be  reimbursed 
that  which  she  is  entitled  to.  I  think  that  the  plaintiff  haa 
established  a  claim  to  the  moiety  of  that  fund,  as  well  as  to  the 
moiety  of  the  other,  and  she  is  entitled  as  against  the  trustees. 
Whether  the  son  is  primarily  liable  for  his  share  of  the  mortgage 
money  is  a  question  as  to  which  I  do  not  think  the  case  is  ripe  for 
decision.  My  present  impression  is,  unless  any  other  mode  can  be 
suggested  to  answer  the  purpose,  that  you  must  realise  the  mort- 
gage, and  reserve  all  further  directions  between  the  parties.  The 
[  *466  ]      trustees  must  pay  the  *costs  of  that  part  of  the  suit  as  well  as  ot 
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the  other,  because  the  son  is  not  made  a  defendant  in  that  respect. 
There  is  no  relief  prayed  against  him.  Nothing  else  upon  that 
part  of  the  case  can  be  imputed,  but  negligence,  to  the  trustees, 
they  having  acted  upon  representations  which  turned  out  to  be 
unfounded;  and  this  has  led  to  a  deficiency  of  the  security  to 
realise  the  fund,  to  one  moiety  of  which  the  plaintiff  is  entitled. 


phillip80n 
Gatty. 


By  the  Lobd  Ghangbllob^s  decree,  it  was  ordered — Mary  Ann 
Burton  Phillipson,  the  plaintiff  in  the  first  suit,  and  one  of  the 
defendants  in  the  second,  and  the  defendant  Richard  Burton 
Phillipson,  by  their  counsel  severally  consenting  thereto — that 
Richard  Burton  Phillipson  should,  within  six  weeks  from  the  date 
of  the  order,  pay  to  Mary  Burton  Phillipson  the  sum  of  1,000Z., 
being  one  moiety  of  the  sum  of  2,000L  secured  by  the  indenture  of 
the  9th  of  November,  1887,  together  with  the  interest  on  the  said 
sum  of  1,000Z.  at  the  rate  of  il.  per  cent,  per  annum,  from  the 
9th  of  February,  1849,  the  day  of  the  death  of  the  late  defendant 
Eliza  Partridge  Burton  Phillipson :  And,  upon  such  payment  of 
the  1,000Z.,  and  interest,  to  Mary  Ann  Burton  Phillipson,  Edward 
Gatty  and  Edward  Owen  the  younger  were  to  be  at  liberty  to  apply 
to  the  Court  as  they  might  be  advised,  for  transfer  and  payment  to 
them  of  the  1,098Z.  188.  Bank  31.  per  cent.  Annuities,  standing  in 
the  name  of  the  Accountant-General  in  trust  in  the  first-mentioned 
cause,  and  the  sum  of  82/.  0^.  2d.  cash  remaining  on  the  credit  of 
the  first-mentioned  cause,  which  cash  had  arisen  from  dividends  on 
the  said  Bank  Annuities. 


WHISTON  V.  The  DEAN  and  CHAPTER  or  the 
CATHEDRAL  CHURCH  of  ROCHESTER. 

(7  Hare,  532—564 ;  18  L.  J.  CL  473;  13  Jur.  694.) 

The  master  of  a  grammar  school,  appointed  by  the  Dean  and  Chapter  of 
a  cathedral  church,  which  grammar  school  was,  by  the  statutes  imposed 
by  the  founder,  directed  to  be  established  and  maintained  from  the  endow- 
ments of  the  church,  which  were  held  in  frankalmoigne :  Held,  not  to  be 
a  cestui  que  trust  of  the  stipend  and  emolument  of  the  office,  but  to  be  only 
an  officer  of  the  cathedral  church,  appointed  to  perform  one  of  the  duties 
imposed  upon  it  by  the  statutes. 

In  such  a  case,  whoeyer  may  be  visitor, — whatever  may  be  the  interest 
of  the  visitor  in  the  matter  in  dispute,  or  whatever  may  be  the  right  of 
the  schoolmaster  to  a  mandamus  or  prohibition  at  law, — ^the  Court  of  Chancery 
cannot,  in  the  exercise  of  its  ordinary  jurisdiction  by  bill,  try  the  right  of 
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about  a  right  of  office,  aa  a  matter  of  course,  to  preveut  the  party  from 
being  displaced  until  the  right  shall  have  been  tried.  There  are  cases, 
even  of  irreparable  mischief,  in  which  the  Court  cannot  giye  any  ultimate 
relief, -and  will  not  therefore  iutei-fere  between  adverse  daimanto. 

The  Cathedral  Church  of  Rochester  was  founded  and  endowed  in 
the  88rd  year  of  Henry  YIII.,  with  estates  which  had  belonged  to 
the  dissolved  monastery  or  priory  and  church  of  St.  Andrew,  of 
that  city,  to  hold  such  lands  and  hereditaments  to  the  Dean  and 
Chapter,  and  their  successors,  from  the  King  and  his  successors, 
**  in  puram  et  perpetuam  eleemoaynam.** 

The  statutes  given  by  the  King  for  the  government  of  the 
cathedral  body  were  as  follows  : 

De  numero  integro  eorum  qui  in  Ecclesia  Cathedrali  Boffensi 

sustententur. 

Imprimis,  statuimus  et  ordinavimus  ut  sint  perpetuo  in  dicta 
Ecclesia  unus  Decanus,  sex  Canonici,  sex  Minores  Canonici,  unus 
Diaconus,  unus  Sub-diaconus,  sex  Clerici  Laici,  unus  Magister 
Choristarum,  octo  Choristse,  duo  Informatores  Fuerorum  in  Gram- 
matica,  quorum  *unus  sit  PrsBceptor,  alter  Sub-prsBceptor,  viginti 
Pueri  in  Grammatica  erudiendi,  sex  Fauperes  de  sumptibus  dictas 
EcclesiflB  alendi,  duo  Sub-sacristse,  unicus  Janitor,  qui  et  Barbi- 
tonsor  erit,  unus  Fincerna,  unus  Coquus,  unus  Sub-coquus.  Qui 
quidem  in  eadem  Ecclesia  Cathedrali  numero  prsBscripto,  unus- 
quisque  in  suo  ordine,  juxta  statuta  et  ordinationes  nostras,  sedulo 
inserviant. 

De  Qualitatibus,  Electione,  et  Admissione  Decani.    Juramentum 
Decani  (1). 
De  Officio  Decani. 
De  Yisitatione  Terrarum. 

Demissio  Terrarum  et  Tenementorum  ad  Firmam. 
De  Traditione  Bonorum  Decano. 
De  Besidentia  Decani. 

De  Obedientia  Decano,  &c.  Monstranda. 

Quum  doceat  Divus  Faulus  FrsBpositis  obediendum  esse :  volumus 
et  mandamus  ut  jam  Canonici  et  ceeteri  EcclesisB  nostr®  Ministri, 
omnes  et  singuli,  ipsum  Decanum  caput  suum  et  ducem  agnoscant, 

ipsumque  revere[a]iitur,  et  in  omnibus  rebus  ac  mandatis  Ileitis  et 
(1)  Only  those  statutes,  and  parts      the  master  of  the  school.    The  titles 
of  statutes,  are  fully  set  out,  which 
were  thought  to  affect  the  position  of 


the  master  of  the  school, 
of  the  whole  are  stated. 
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honestiB,  quse  siatnta  nostra  concernant,  aut  ad  bonum  regimen      Whiston 

et  siainin  Ecclesiae  nostrse  pertinent,  ipsi  Decano  aut  ipsius  Vice-         thb 

gerenii,    ant,    illis    absentibos,    seniori    secundum    admissionem   n?.".tS[  l''^^ 

uuaptkr  ok 

Canonico  pareant,  obedient,  adsistant,  et  auxilientur.  Bochbstbb. 

De  Qualitatibus,  Electione,  et  Admissione  Canonicorum.    De 
Juramento  Canonicorum. 

De  Besidentia  Canonicorum. 

De  Canonicis  in  Ecclesia  nostra  habendis. 

De  Mensa  Canonicorum. 

De  Stipendio  Decani  et  Canonicorum. 

De    Electione    OflSciariorum,    et    Poena    Absentiura    Tempore       t  *^*  ] 
Electionis  Officiariorum. 

De  Officio  Vice-decani. 

De  Officio  Beceptoris. 

De  Officio  Thesaurarii. 

De  Qualitate,  Electione,  et  Admissione  Minorum  Canonicorum  et 
Gerioomm.    Juramentum,  &c. 

De  Besidentia  Ministrorum. 

De  Prascentore  et  ejus  Officio. 

De  Sacrista  et  Sub-sacrista. 

De  Choristis  et  eorum  Magistro. 

De  Pueris  Grammaticis  et  eorum  Informatoribus. 
Ut  pietas  et  bonsB  literaB  perpetuo  in  Ecclesia  nostra  suppullescant, 
ereseant,  floreant,  et  suo  tempore  in  gloriam  Dei,  et  BeipublicsB 
eommodum  et  ornamentum  fructificent,  statuimus  et  ordinamus,  ut 
ad  electionem  et  designationem  Decani,  aut  eo  absente  Vice-decani, 
et  Capital!,  sint  perpetuo  in  Ecclesia  nostra  Bofifensi  viginti  pueri 
paoperes  et  amicorum  ope  destituti,  de  bonis  Ecclesise  nostrse 
alendi,  ingeniis  (quoad  fieri  potest)  ad  discendum  nati  et  apti. 
Qaos  tamen  admitti  nolumus  in  pauperes  pueros  Ecclesiae  nostrae 
antequam  noverint  legere,  scribere,  et  mediocriter  calluerint  prima 
Grammaticae  rudimenta,  idque  judicio  Decani  et  Archi-didascali ; 
atque  ho8  pueros  volumus  impensis  Ecclesiae  nostrae  ali,  donee 
mediocrem  Latinae  Grammaticae  notitiam  adepti  fuerint,  et  Latine 
loqoi  et  Latine  scribere  didicerint ;  cui  rei  dabitur  quatuor  annorum 
spatiojn,  aut,  si  ita  Decano  et  Archi-didascalo  visum  fuerit,  ad 
sammnm  quinque  annorum  et  non  amplius.  Volumus  autem  ut 
nollus  nisi  Ecclesiae  nostrae  Bofifensis  Chorista  fuerit  in  pauperem 
djaeipulam  Ecclesiae  nostrae  eligatur,  qui  nonum  aetatis  suae  annum 
non  eompleverit,  vel  quintum  decimum  aetatis  suae  annum  non 
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whiston     exceeserit.     *    *    *  (i)     Statuimus  praeterea,  ut,  per  Decanum,  vel 

The         60  absente  ^Yice-decanum,  et  Gapitulum,  unns  eligatur  Latine  et 

Chipter^op   G^®c®  doctuB,  bonsB  famsB  et  piae  vitsB,  docendi  facultate  imbutus, 

BocHESTKB.'  qui  tarn  viginti  illos  Ecclesiae  noBtree  PueroB,  quam  alios  quoscunque 

[  'od")  J      Grammaticam  discendi  gratia  ad   Scholam  noBtram  confluentes, 

pietate  excolat  et  bonis  Uteris  exomet ;  hie  in  Schola  nostra  primus 

obtinebity  et  Archi-didascalus   sive  FraecipuuB    Informator    esto. 

BurBum  per  Decanum,  aut  eo  absente  Yice-deeanam,  et  Capitulum 

volumus,  virum  aliquem  eligi,  bonse  famee  et  piss  vitaB,  Latine 

doctum,  docendique  facultate  imbutum,  qui  sub  Archi-didascalo 

pueros  docebit  prima  scilicet  Grammatices  rudimenta,  et  proinde 

Hypo-didascalus  sive  Secundarius  Informator  appellabitur.     Hob 

vero  Informatores  Puerorum  volumus,  ut  regulis  et  docendi  ordine, 

quem  Decanus  et  Capitulum  prsescribendum  duxerint,  diligenter  et 

fideliter  obsecundent.    Quod  si  desidiosi,  aut  negligentes,  aut  minus 

ad  docendum  apti  inveniantm*,  post  trinam  monitionem  &  Decano 

et  Capitulo  amoveantur,  et  ab  officio  deponantur.    Omnia  autem  ad 

functionem  suam    spectantia  se  fideliter   praestituros   juramento 

promittent. 

De  Pauperibus  et  eorum  Officio. 

De  Inferioribus  Ecclesiae  nostrae  Ministris. 

De  Gommuni  Mensa  omnium  Ministrorum. 
«  «  ♦  *  *  /|\ 

In  qua  quidem  aula  Praecentor,  vel  eo  absente  primus  admissione 
Minor  Ganonicus,  in  superiore  mensa  primus  accumbat.  Deinde 
Archi-didascalus  et  caeteri  Minores  Ganonici  et  Magister  Ghoristarum. 
In  secundo  ordine  sedeant  Diaconus  et  Sub-diaconus,  sex  Clerici 
et  Hypo-didascalus.  In  tertio  ordine  sedeant  Pueri  Grammatici 
et  GhoristaB.  In  secundo  prandio  sedeant  Sub-sacristaB,  Pincema, 
Janitor,  et  Goquus.  Morum  Gensor  in  Aula  erit  Praecentor,  aut  eo 
[  *53H  ]  absente  primus  admissione  ^Minor  Ganonicus,  qui  viros  immorigeros 
arguet;    Pueros  autem  arguent  etiam  ipsorum  Praeceptores,    ut 

omnia  cum  silentio,  ordine,  et  decore  agantur  in  Aula. 

*  *  *  «  » 

Nimirum  pro  vescentibus  in  primo  ordine,  id  est,  pro  singulua 
Ganonicis  Minoribus,  pro  Primario  Informatore  Puerorum  Gramma- 
ticorum,  et  pro  Magistro  Ghoristarum,  per  mensem,  sex  solidos  pro 
mensa  et  communiis  communiter  vescentium.  In  secundo  ordine, 
nimirum  pro  Diacono  et  Sub-diacono,  singulis  Glericis,  ac  Inferiore 
(1)  The  asterisks  on  this  and  the  following  pages  occur  in  the  original  report. 
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Inf ormatore  Puerorum  Grammaticorum,  per  mensem,  quatuor  solidos     Whiston 
et  octo  denarios  pro  mensa  et  communiis  singulorum  commaniter        xhb 
vescentiom.      In    tertio    ordine,    nimirum    pro    singulis    Pueris   ,P^tl^^^ 

,  *  HAPTKB  or 

Grammaticis  et  Ghoristis,  per  mensem,  tres  solidos  et  quatuor    Rochbbteb. 

denarios. 

*  *  «  »  * 

Postremo  omnes  Ministri  Ecclesiaa  nostraB  communiter  victitantes 
ordinationibus,  formulis,  et  statutis,  quae  per  Decanum  et  Gapitulum 
hisce  de  rebus  olim  edentur,  parere  et  obsequi  debent. 

De  Yestibus  Ministrorum  quas  Liberatas  vocant, 

«  «  *  «  » 

Recipient  singuli  Minores  Canonici  et  Superior  Informator 
Grammatices  quatuor  virgatas  panni  pro  togis  suis,  pretium 
cujuslibet  virgatae  quinque  solidos.  Recipiet  Magister  Choristarum 
pro  veste  sua  tres  virgatas  panni,  pretium  virgatsB  quinque  solidos. 
Recipient  Diaconus,  Sub-diaeonus,  singuli  Glerici,  et  Inferior  Infor< 
mator  Grammatices  pro  vestibus  tres  virgatas  panni,  pretium 
virgatse  quatuor  solidos.    Recipient  et  alii  ministri 


De  Stipendiis  Ministrorum  in  Ecclesia  Nostra. 

Statuimus  et  volumus  ut  ex  bonis  communibus  Ecclesiee  nostrse, 
pneter  eommunias  et  liberatas  superius  assignatas,  solventur 
Btipendia  omnibus  ministris  EcclesisB  ^nostree  per  manus  Thesaurarii 
singolis  anni  terminis,  per  aequales  portiones,  ad  hunc  qui  sequitur 
modam,  viz. 


Singulis  Minoribus  Canonicis  pro  portione  sua 
Superiori  Informatori  Grammatices 

Magistro  Choristarum 

Inferiori  Informatori  Grammatices 

IHacono  ...  ... 


£    «. 
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8    8 

8 

5    7 

0 

2  19 

2 

2  19 

2 
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De  Celebratione  Divinorum. 
♦  ♦  ♦  ♦  • 

Yolomus  prieterea  ut  uterque  Informator  Grammatices,  Diebus 
Festis,  Cboro  intersit,  Insignibus  Choro  convenientibus  indutus; 
quorum  alter  super  Minores  Canonicos,  alter  post  Minores  Canonicos 
proximum  in  Choro  locum  obtinent.  Ad  heec  Pueros  Grammatices 
qui  sumptibus  Ecclesia    nostrae  aluntur,   festis  diebus  volumus 
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WnisTON     Choro  interesse,  et  officium  sibi  mandatum  a  Prsecentore  sedulo 

The  facere,  nisi  alias  per  Hypo-didascalum  amandentur  (i). 
Dbanand  «  «  «  »  « 

Ohaptbb  of 
lioo9BBTBR.       De  Communi  ^rario,  de  Gastodia  Sigilli  et  Munimentorum. 

Pe  Batione  seu  Gomputo  quotannis  reddendo. 
De  Gorrigendis  Excessibus. 

Ut  in  Ecclesia  nostra  morum  integritas  servetur,  statuimus  et 
volumus,  ut  si  quis  Minorum  Ganonicorum,  Glericorum,  autalioram 
ministrorum,  in  levi  culpa  deliquerit,  arbitrio  Decani,  aut  eo  absente 
Vice-decani,  corrigetur.  Sin  gravius  fuerit  delictum  (si  justum 
judicabitur)  ab  iisdem  expellatur  a  quibus  fuerit  admissus.  Si 
[  *^^^  ]  quis  autem  Ganonicorum  in  offensa  aliqua  *aut  crimine,  unde 
EcclesiaB  nostrse  grave  scandalum  oriri  possit,  culpabilis  inventus 
fuerit,  is  per  Decanum,  aut  eo  absente  Yice-decanum,  admoneatur ; 
quod  si,  tertio  admonitus,  se  non  emendaverit,  apud  Episcopum 
Visitatorem  suum  accusetur,  et  illius  judicio  corrigatur.  Pauperea 
vero  quoties  deliquerint  correctionem  Decani,  aut  eo  absente 
Vice-decani,  judicio  reservamus;  qui  si  incorrigibiles  permaneanty 
per  Decanum,  cumGapituli  consensu,  a  nostra  Ecclesia  expellantur, 
et  omnia  in  ea  emolumenta  perdant. 

De  Eleemosynis  et  Scholasticis  in  Academiis  Studentibus. 

»  «  *  *  * 

Statuimus  praBterea,  ut  ex  bonis  Ecclesiee  nostree  quatuor  Scholares 
pauperes  in  Academiis  nostris  semper  alantur,  qui  in  artium  libera- 
lium  ac  in  sacrsB  theologiee  studia  assidue  et  diligenter  incumbent ; 
duo  videlicet  in  Academia  Oxoniensi  et  duo  alii  in  Academia  Ganta- 
brigiensi.  Neminem  vero  alium  ad  hoc  nostrum  beneficium  perci- 
piendum  admitti  volumus,  nisi  qui  sit  super  quintum  decimum  et 
infra  vicesimum  setatis  suae  annum,  quique  Grammatica[m]  ita 
calleat,  ut  ad  liberales  artes  discendas  aptus  et  idoneus  existat.  Hos 
autem  quatuor  scholasticos  volumus  ut  Decanus,  aut  eo  absente 
Vice-decanus,  et  Gapitulum  ex  hac  nostra  schola  semper  eligant,  et 
stipendio  nostro  donatos  ad  Academiam  ingenii  cultum  capiendi 
gratia  mittant.  Quod  si  in  hac  Schola  nostra  nuUus  huic  mnneri 
idoneus  inveniatur,  alium  undecunque  prsedictis  qualitatibus 
ornatum,  Decano,  aut  eo  absente  Vice-decano,  et  Gapitulo  deligere 
permittimus,  in  dictis  Academiis  GoUegii  aut  Domus  alicnjus  Socius 
aut  Discipulus  modo  non  fuerit.  His  Scholaribus  pro  studiorum 
suorum  progressu  varias  quotannis  numerari  volumus  pensiones, 
(1)  A  Ciceronian  though  not  common  word. — P.  P, 
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videlicet,  donee  Baccalaureatus  insignia  adepti  fuerint,   id  qaod      Whistom 
intra    quadriennium    omnino    fieri    duxerimus,    quinque    libras;         Thb 
*Baccalaurei  aatem  per  trienniam  proxime  sequens,  post  quod   cmaitsb'of 
tempus  statim  Magister  Artium  titulo  eos  insignire  volumas,  sex    Rochmtbr. 
libras  assequentur;   postea  vero,   ut  ardentius    sacrsB  Theologies 
ineambant,  sex  libras  et  tredecem  solidos  et  quatuor  denarios 
recipient;   illad  etiam  decernimus,  at  decedentibus  sive  amotis, 
nve  Baccalaoreis,    sea  Artium    Magistris,  aut    superiori  Gradu 
insignitisy    illi   qui  numero   deficientium    supplebunt,    in   primi 
ordinis  8chola8tic[o]s  admittantur.    Decanus  autem,  aut  eo  absente 
Viee-decanusy    curabit  ut  hii    Scholares  Pensionarii    ad  certum 
aliqaem  locum,   seu   Collegium,    seu  Aulam,   seu  Hospitium   in 
Academia  una  aut  altera  destinentur.    Quod  si  intellexerit,  certoque 
oognoverit,  negligentes,  desidiosos,   aut  ab  Academia  evagantes 
quique  famam  suam  a  gravioris  criminis  nota  non  tuentur,  quique 
Baccalaurei  ant  Artium  Magistri  non  fuerint  preescripto  tempore, 
quique  postea  Theologiee  studio  gnavam  operam  non  impenderent, 
qui  denique  prater  pensionem  nostram  summam  septem  librarum 
annai  valoris  adepti  fuerint,  hac  nostra  pensione  et  stipendio  penitus 
deetitui  et  carere  volumus. 

De  Capitulis  celebrandis. 

De  Visitatione  Ecclesiee. 

«  *  *  *  * 

Noe,  Episcopi  Boffensis  qui  pro  tempore  fuerit  fide  et  diligentia 
freti,  eundem  Ecclesi®  nostras  Gathedralis  Boffensis  Visitatorem 
oonstituimus,  volentes  et  mandantes,  ut  pro  Christiana  fide  et 
ardenti  Pietatis  zelo  vigilet,  et  graviter  curet,  ut  heec  statuta  et 
ordinationes  Ecclesise  nostras  a  nobis  editaB  inviolabiliter  observentur, 
poseessiones  et  bona  tam  spiritualia  quam  corporalia  prospero  statu 
floreant,  jura,  libertates,  et  privilegia  conserventur  et  defendantur. 
Atqoe  ut  hiec  ita  fiant,  statuimus  et  volumus,  ut  Episcopus  ipse, 
quoties  a  Decano  vel  k  duobus  Canonicis  rogatus  fuerit,  imo  licet 
non  *rogatu8,  semel  tamen  quovis  triennio  ad  Ecclesiam  nostram  [  ^540  ] 
in  persona  propria  (nisi  grandis  obstiterit  necessitas),  alioquin  per 
Cancellarium  suum  accedat,  Decanum,  Canonicos,  Minores 
Canonicos,  Glericos,  caeterosque  omnes  Ecclesiae  nostras  Ministros, 
in  locum  congruum  convocet.  Cui  quidem  Episcopo  praBsentis 
statuti  vigore  plenam  concedimus  potestatem  et  authoritatem,  ut 
super  singulis  articulis  in  statutis  nostris  contentis,  et  de  quibus- 
conque  aliis  articulis  statum,  commodum,  aut  honorem  Ecclesiae 
nosirs  concementibus,  Decanum,  Canonicos,  Minores  Canonicos, 
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cseterosqae  Ministros  interrog[e]ii,  et  cogaii  eomm  qoemlibet  per 
joramentum  Ecclesise  prsestitum  veritaiem  dicere  de  onmibas 
delictis  et  criminibus  qoibuscimqae  compertis  et  probatis:  juxta 
delicti  et  criminis  mensuram  paniat  Episcopus  atque  reformet, 
omniaque  faciat  qiue  ad  vitiorum  reformationem  neeessaria  vide- 
buntur,  quteqae  ad  visitatoris  officium  de  jare  pertinere  dignos- 
centur.  Qaoa  qoidem  omnes,  tam  Decanom,  qaam  Canonicos  et 
alios  Ecclesise  nostrsB  Ministros,  quoad  omnia  prsemissa,  volamns 
et  mandamus  ipsi  Episcopo  parere  et  obedire.  Statuimus  autem 
in  virtute  juramenti  EcclesisB  nostrse  praestiti,  ut  nemo  contra 
Decanum,  aut  Canonicos,  aut  aliquem  Ministrorum  Ecclesise  nostrae 
quicquam  dicat  aut  enunciet,  nisi  quod  verum  crediderit,  aut  dequo 

publica  vox  et  fama  circumlata  fuerit. 

*  «  »  «  « 

De  Precibus,  Slc. 

The  plaintiff  was  appointed  head  master  of  the  Grammar  School 
of  the  church,  at  a  Chapter  holden  on  the  1st  of  December,  1842, 
and  thereupon  took  the  oath  prescribed  for  the  minor  canons  and 
ministers.  The  stipend  of  the  plaintiff  as  master,  was  fixed  by  the 
Chapter  at  1501.  per  annum,  with  the  free  occupation  of  a  house, 
and  a  portion  of  the  payments  which  should  be  made  for  the 
instruction,  in  the  school,  of  boys  not  upon  the  foundation. 

In  the  month  of  February,  1848,  the  plaintiff  called  the  attention 
of  the  Dean  and  Chapter  to  the  circumstance  of  the  inadequacy  of 
the  sums  mentioned  in  the  statute  and  allowed  for  the  maintenance 
of  the  four  scholars  at  the  Universities,  and  to  the  propriety  and 
justice  of  augmenting  the  four  exhibitions  by  a  sum  proportioned 
to  the  diminished  value  of  the  currency,  and  the  increase  of  the 
revenues  of    the   cathedral  body.     The  plaintiff  again  made    a 
similar  communication  in  the  month  of  June  following ;    to  which 
the  Chapter-clerk,  by  the  direction  of  the  Dean  and  Chapter,  replied 
on  the  SOth  of  that  month,  acquainting  the  plaintiff  that  the  Dean 
and  Chapter  did  not  doubt  the  correctness  of  the  facts  he  mentioned, 
but  that  he  was  mistaken  in  his  inferences  respecting  the  obligation 
imposed  upon  them  by  the  statutes. 

[After  some  further  correspondence  of  a  similar  character,  the 
plaintiff  applied  to  the  Bishop,  and]  he  was  in  April,  1849,  informed 
by  the  Bishop,  that,  after  due  inquiry,  his  Lordship  found  that  the 
Court  of  Chancery  was  the  proper  tribunal  before  which  the  plaintiff 
must  lay  his  complaint  against  the  Dean  and  Chapter  of  Bochester. 

In  May,  1849,  the  plaintiff  published    a  pamphlet,  intituled 
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"Cathedral  Trusts,  and  their  Fulfilment;"  in  which  the  subject      Whibton 
of  the  distribution  of  cathedral  revenues,  and  the  efforts  which  the        the 
plaintiflF  had  unsuccessfully  made  in  the  case  of  the  Rochester   chI^^eiTof 
scholars,  were  stated  and  discussed,  [and  the  pamphlet  charged  the    Roohbsi er. 
Dean  and  Chapter  with  disregard  of  duty  and  justice   "under 
aggravated  circumstances  of  malversation  "]. 

At  a  Chapter  holden  on  the  28th  of  June,  1849,  it  was  resolved  to 
remove  the  plaintiff  from  his  office  of  master ;  and  an  instrument, 
setting  forth  the  grounds  of  the  proceeding,  was  sealed.  The  instru- 
ment was  read  to  the  plaintiff,  who  attended  the  Chapter  in  compliance 
"^with  a  summons  to  that  effect,  and  a  copy  was  delivered  to  him.  [  *^^^  ] 

[The  instrument,  after  reciting  various  passages  from  the  [  ^^'*  1 
pamphlet,  proceeded  as  follows:]  "And  whereas  the  said  Robert 
Whiston,  master  of  the  Grammar  School  of  the  said  Cathedral 
Church  of  Rochester,  by  writing  and  causing  the  above  pamphlet 
to  be  printed  and  published,  has  been  guilty  of  a  very  grave  offence, 
and,  in  the  judgment  of  the  Dean  and  Chapter,  has  proved  himself 
to  be  utterly  unfit  and  unworthy  to  be  any  longer  intrusted  with 
the  instruction  and  superintendence  of  the  foundation  boys  in  their 
Grammar  School ;  and  the  said  Dean  and  Chapter,  in  Chapter  duly 
assembled,  have  resolved  that  he  is  unfit  and  unworthy  to  continue 
in  the  office  of  master  of  the  Grammar  School  of  the  said  Cathedral 
Church  of  Rochester,  and  that  he  hath,  by  such  his  misconduct  as 
aforesaid,  forfeited  all  the  rights,  advantages,  privileges,  and 
emoluments  of  that  office ;  and  have  resolved  and  ordered  that  he 
be  forthwith  amoved,  removed,  deprived,  and  displaced  of  and  from 
the  office  of  master  of  the  said  Grammar  School,  and  of  and  from 
all  houses,  lands,  profits,  emoluments,  commodities,  advantages, 
and  appurtenances  whatever,  to  the  said  office  in  anywise  incident, 
belonging,  or  appertaining.  Now  know  ye,  that  we,  the  Dean  and 
Chapter  of  the  Cathedral  Church  of  Christ  and  the  Blessed  Virgin 
Mary  of  Rochester,  have,  by  our  whole  and  mutual  assent,  consent,  and 
agreement,  deprived,  amoved,  removed,  and  displaced,  and  by  these 
presents,  for  ourselves  and  our  successors,  do  deprive,  amove,  remove, 
and  displace  the  said  Robert  Whiston  of  and  from  the  said  office  and 
place  of  upper  and  head  master  of  the  King's  School  or  Grammar 
School  of  and  belonging  to  the  said  Cathedral  Church  of  Christ  and 
the  Blessed  Virgin  Mary  of  Rochester,  and  of  and  from  all  houses, 
lands,  fees,  stipends,  allowances,  perquisites,  payments,  sum  and 
sums  of  money,  augmentations,  pensions,  profits,  emoluments,  *com-  [  *^^^  ] 
modities,  rights,  liberties,  claims,  advantages,  and  appurtenances 
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Whistom  whatsoever,  to  the  said  office  and  place  incident,  belonging,  or  in 
The         anywise  appertaining,  or  with  the  same  now  or  at  any  time  heretofore 

CHAPTBirop  ^*^'  beld,  occupied,  used,  taken,  or  enjoyed.    In  witness,"  &c. 

RocHBSTBB.  The  plaintiff  filed  his  bill  against  the  Dean  and  Chapter  for  an 
injunction  to  restrain  them  from  removing  him  from  his  office  of 
upper  or  head  master,  and  from  proceeding  to  the  election  of  any 
other  person  as  head  master  of  the  school  during  the  plaintiff's 
retention  or  incumbency  of  the  office ;  and  from  impeding  or  in  any 
manner  interfering  with  the  plaintiff  in  the  enjoyment  of  his  rights, 
interests,  and  privileges  as  such  head  master ;  and  from  bringing 
any  action  or  other  proceeding  against  the  plaintiff  to  disturb  him 
in  his  office,  or  in  the  exercise  or  performance  of  his  powers  or 
duties,  or  in  the  enjoyment  of  his  rights,  interests,  or  privileges. 
A  motion  for  an  injunction  was  made  in  the  terms  of  the  prayer. 

The  Solicitor-Oeneral  and  Mr.  D.  W.  Letvis,  for  the  motion : 

First,  the  publication  of  the  pamphlet,  which  is  the  subject  of 
complaint,  was  neither  an  offence  against  the  statutes  nor  a  breach 
of  duty  in  the  plaintiff  as  schoolmaster.  That  it  raised  a  question 
of  grave  inquiry  in  a  legal  point  of  view,  cannot  be  doubted: 
Attomey-Oeneral  v.  Mayor  of  Bristol  (1).  The  charge  with  reference 
to  the  neglect  of  cathedral  trusts  extended  to  the  cathedrals  of  the 
new  foundation  generally,  and  not  to  Rochester  alone.  The  office 
[  •649  ]  of  schoolmaster  rather  imposed  *the  duty  of  bringing  forward  the 
claims  of  the  scholars;  and,  after  applying  to  the  Dean  and  Chapter 
in  vain,  the  plaintiff  cannot  be  blamed  for  seeking  to  avail  himself 
of  the  influence  of  public  opinion  and  sympathy.  The  statute  "  De 
Yisitatione  "  contained  an  implied  sanction  of  such  a  course.  The 
plaintiff  had  not  departed  from  the  tone  or  language  in  which  a 
public  question  might  properly  and  energetically  be  discussed.  It 
was  impossible  not  to  say,  there  were  duties  imposed  and  not 
fulfilled.  No  individual  was,  however,  named,  and  no  personal 
attack  or  invective  was  resorted  to.  It  was  not  the  falsehood,  but 
the  truth  of  the  reasoning  which  had  provoked  the  hostility  of  the 
defendants.  The  Dean  and  Chapter  had,  it  was  true,  only  followed 
the  steps  of  their  predecessors,  and  this  might  have  placed  them  in 
the  unhappy  position  of  parties  who  were  committing  almost  a 
prescriptive  wrong ;  but  it  was  not  the  less  a  wrong. 

Secondly,  the  plaintiff  was  not  one  of  the  "  ministri  '*  within  the 
statute  '*  De  Corrigendis  Excessibus."  In  conformity  with  the 
(1)  22  R.  R.  136  (2  J.  &  W.  294). 
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statute,  **  si  d^sidwgiy  aut  negligentes,  aut  mimis  ad  docendum  apti      Whibton 
inreniantur"  the  schoolmaster  might  be  removed ;  but  the  defen-         thb 
dants  did  not  insist  on  any  such  ground,  or  on  any  cause,  which,    chaptm'of 
by  the  express  words  of  the  statutes,  or  by  implication,  could  be    Roohirtbb. 
brought  within  them.     The  defendants,  indeed,  had  not  professed 
to  act  in  pursuance  of  the  statutes. 

Thirdly,  supposing  the  removal  to  have  been  founded  upon  any 
statutable  cause,  it  was  illegal  and  void,  inasmuch  as  it  was  a 
judgment  pronounced  without  the  shadow  of  a  trial,  or  even  a 
hearing.  [On  this  point  they  cited  Rex  v.  Bishop  of  £/^(l), 
Doe  V.  Oai-tham  (2).] 

Fourthly,  the  plaintiff  had  then  been  wrongfully  removed  from  [  ^^o  ] 
the  office,  and  deprived  of  the  stipend  and  house  which  had  been 
assigned  to  him  in  virtue  of  his  office,  and  the  question  was  only 
as  to  the  form  of  his  remedy.  The  plaintiff  had  no  remedy  in  the 
Ecclesiastical  Court.  The  case  must  be  governed  by  the  founder's 
statutes,  and  was  not  within  the  ordinary  ecclesiastical  constitution 
of  the  Church.    «    *     * 

Fifthly,  the  plaintiff  having  no  remedy  in  any  Court  of  limited        [  s^i  ] 
jurisdiction,  could  only  appeal  to  a  Court  of  common  law  or  a  court 
of  equity.     ♦    ♦     * 

Sixthly,  the  plaintiff,  however,  relied  on  the  broad  ground,  that  the  [  ^^^  ] 
defendants  were  trustees  of  their  funds,  to  satisfy,  among  a  variety 
of  purposes,  the  schoolmaster's  stipend.  There  was  a  trust  for  the 
school  and  for  the  schoolmaster,  as  the  person  who  embodied  and 
represented  the  idea  of  the  school.  [On  this  point  they  cited  A  ttomey- 
Oeneral  v.  Christ's  Hospital  (8),  and  distinguished  the  present  case 
from  that  of  The  Attomey-General  v.  Magdalen  College,  Oxford  (4).] 

Mr.  Ronndell  Palmer  and  Mr.  J.  H.  Law,  for  the  defendants :        [  654  ] 

The  application  was  founded  upon  the  mistake  of  supposing,  that 
the  defendants  were  trustees  for  their  officers.  There  was  no  trust 
in  this  case,  within  the  sense  in  which  that  term  was  understood  in 
equity.  The  school  of  which  the  plaintiff  had  been  master,  was  one 
of  a  class,  peculiar  to  cathedral  churches,  or,  before  the  Reformation, 
to  cathedrals  and  monasteries.  The  error  was,  in  supposing  that 
this  school  stood  in  the  same  position  as  a  simple  grammar  school 
within  the  control  of  this  Court,  in  the  exercise  of  its  jurisdiction 

(1)  1  B.  B.  4S6,  487,  488  (2  T.  B.  (3)  32  B.  B.  302  (1  Bubs.  &  My. 
336,  338).  626 ;  Taml.  393). 

(2)  25  B.  B.  649  (1  Bing.  3a7;  8  (4)  76  B.  B.  148  (10  Beav.  402). 
Moon,  368). 
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whiston  over  charitable  foundations.  This  belonged  to  the  class  of  claustral, 
Xhb  ^3  distinguished  from  secular  grammar  schools.  The  claustral 
Ch^^kr^of  ®^^^^^^  ^^^  ^^  independent  endowments,  but  depended  on  the 
BooHBBTBR.  bodies  to  which  they  were  attached.  **  Grammar  schools  in  the 
country  and  in  some  cities  were  lately  maintained  with  the  revenues 
of  chauntries,  that  belonged  to  those  churches ;  wherein,  or  else  in 
chauntry-houses,  the  priest  taught.  So  that,  the  chauntries  being 
dissolved,  the  schools  fell  with  them  :  "  Hist,  and  Antiq.  Un.  Oxford, 
by  Anthony  a  Wood,  vol.  2,  p.  108.  So,  in  this  case,  the  school 
was  only  a  part  of  the  cathedral  establishment,  and  not  an  inde- 
pendent or  a  separate  foundation:  Attorney-General  v.  Magdalen 
College,  Oxford  (1),  Rex  v.  Bishop  of  Ely  (2).  The  master  of  the 
school  was  one  of  the  officers  employed  in  the  internal  administra- 
tion of  the  cathedral  establishment.  He  could  not  be  regarded  as 
a  cestui  que  trust,  otherwise  than  as  the  porter,  cook,  and  other 
officers,  whose  maintenance  was  provided  for  by  the  statutes,  were 
[  *556  ]  entitled  to  that  character.  All  those  officers,  including  the  *school- 
master,  were  allowed  to  participate  in  the  common  goods,  or  (as 
described  in  the  stat.  8  &  4  Yict.  c.  118,  s.  52)  the  "divisible  cor- 
porate revenues,"  but  they  had  no  independent  rights  ascestuisque 
trust.  The  cathedral  church  and  its  officers  were  governed  by 
the  statutes,  and  their  regulation  was  not  left  open  and  subject  to 
the  jurisdiction  of  the  Court  of  Chancery:  Attorney-General  v. 
Middleton  (3).  The  jurisdiction  was  in  the  Bishop,  as  laid  down  in 
the  statute '^De  Visitatione  EcclesisB"  (4).  If  the  visitor,  where 
the  visitatorial  power  existed,  refused  to  act,  he  might  be  compelled 
to  do  so  by  mandamus,  and  if  he  exceeded  his  powers,  he  might  be 
restrained  by  prohibition,  but  there  was  no  appeal  against  his  judg- 
ment :  Attorney-General  v.  The  Master  and  Fellows  of  Catherine 
Hall,  Cambridge  (5),  Rex  v.  Bishop  of  Chester  (6).  ♦  ♦  ♦ 
[  556  ]  The  defendants  objected  to  the  jurisdiction  in  this  case  only  as 

an  important  duly  to  their  successors,  and  other  bodies  of  the  same 
constitution.  They  would  prefer  to  argue  the  case  on  its  merits. 
The  language  of  the  publication  of  which  they  complained  was 
calculated  to  bring  disrespect  and  contempt  upon  the  Dean  and 
Chapter,  and  to  impede  them  in  the  performance  of  their  duties. 
It  was,  moreover,  an  unfair  and  inaccurate  representation  of  the 
case  as  against  the  Dean  and  Chapter.     *    *    * 

(1)  76  E.  R.  148  (10  Beav.  402).  (4)  Stipra,  p.  249. 

(2)  Duke's  Charitable  Uses,  Bridg-         (5)  23  B.  B.  92,  99  (Jaa  381,  392). 
man,  331.  (6)  1  W.  Bl.  22. 

(3)  2  Ves.  Sen.  327. 
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The  Solicitor-General,  in  reply : 

*  *  The  argument  founded  on  the  power  of  the  visitor  could 
scarcely  avail  the  defendants  in  this  case.  If  the  plaintiff  had  mis- 
conducted himself  a&  they  allege,  it  was  their  duty  to  bring  the  case 
before  the  visitor,  and  not  to  act  upon  their  own  authority  where 
the  statutes  were  silent.  By  the  course  adopted  the  defendants  had 
in  effect  themselves  superseded  or  assumed  to  supersede  the  autho- 
rity of  the  visitor,  to  whom,  according  to  their  present  argument, 
the  case  ought  to  have  been  referred.  The  very  argument  itself 
amounted  to  an  admission  that  the  defendants  had  acted  illegally, 
and  established  a  case,  at  least  for  the  temporary  interference  of  the 
Court ;  for  the  jurisdiction  of  the  visitor,  if  now  appealed  to  and 
exercised,  would  not  protect  the  plaintiff  in  the  enjoyment  of  the 
temporalities  of  his  office,  by  preserving  his  stipend  and  emolu- 
ments, such  as  the  enjoyment  of  the  house  assigned  to  him,  pending 
a  trial  before  the  proper  Court :  Rex  v.  The  Bishop  of  Durhavi  (i). 
The  Court  would  therefore  grant  the  injunction. 

Thb  Vicb-Chancellor  : 

I  have  never  entertained  a  doubt,  that,  if  it  could  be  established 
that  the  Dean  and  Chapter  were  trustees  for  the  master  of  the 
Grammar  School,  he  would  be  entitled  *to  the  assistance  of  the 
Court  in  enforcing  the  execution  of  the  trust.  If  the  appointment 
of  the  plaintiff  as  schoolmaster  gave  him  a  right  to  the  stipends 
prescribed  by  the  statutes  as  a  cestui  que  trust  against  his  trustees, 
there  is  no  question  whatever  that  the  mere  circumstance  of  the 
Dean  and  Chapter  being  a  corporation  or  an  ecclesiastical  body 
would  not  remove  the  case  from  the  jurisdiction  of  the  Court. 
Two  questions  arise  on  the  present  motion:  first,  whether  the 
plaintiff  is  such  cestui  que  trust ;  and,  secondly,  if  he  be  so,  whether 
he  has  been  lawfully  displaced.  Supposing  the  Bishop  to  be  the 
visitor,  and  that  he  has  not  interfered,  I  do  not  know  why  the  Court 
should  not  in  a  plain  case  declare  the  right  of  the  plaintiff ;  or,  if 
the  case  were  one  of  more  difficulty,  the  Court  might  retain  the 
proceedings,  giving  liberty  to  the  party  to  proceed  by  action  at  law, 
or  might  direct  an  issue,  or  order  the  proceedings  to  stand  over  to 
enable  the  parties  to  try  the  question  at  law  by  an  application  for 
a  mandamua.  One  of  these  courses  must  be  taken,  assuming  the 
case  to  be  clearly  one  of  trust.  It  cannot,  however,  be  denied  that 
there  are  cases, — I  do  not  say  that  this  is  one  of  them, — in  which 

(1)  1  Burr.  567. 
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the  jurisdiction  is  in  the  visitor,  and  not  in  a  court  of  equity.  The 
case  of  Magdalen  College  (i)  is  an  example  of  that  class  of  cases.  If 
the  case  be  within  the  scope  of  those  decisions,  and  tha  jurisdiction 
be  altogether  in  the  visitor,  the  question  will  arise,  whether  I  can 
interfere.  No  doubt  many  incidental  questions  may  arise,  giving  a 
court  of  law  or  equity  jurisdiction.  The  visitor  may  not  have  acted, 
or  may  have  declined  to  act.  The  right  course  in  such  cases  may 
be  to  apply  to  the  Court  of  Queen's  Bench  for  a  itiandamus ;  or,  if 
the  Bishop  be  about  to  interfere  where  he  has  no  jurisdiction,  the 
party  may  apply  for  a  prohibition. 

There  is  great  difficulty  in  drawing  the  line  between  colleges 
where  there  are  fellows  and  various  other  persons  who  receive 
stipends  under  the  statutes  of  such  colleges,  and  establishments  of 
the  kind  now  before  the  Court,  where  there  exists  a  common  fund, 
which  has  been  given  to  the  body  by  the  founder,  who  has  chosen 
to  direct  in  what  manner  that  body  should  act,  and  has  imposed  the 
obligation  of  maintaining  a  certain  number  of  officers  having 
particular  duties,  and  to  whom  particular  stipends  are  directed  to 
be  paid.  Although,  in  speaking  of  the  office  of  schoolmaster,  he 
has  been  adverted  to  in  argument  as  an  individual  standing  upon 
the  same  footing  as  subordinate  officers, — such  as  the  janitor  or 
others, — it  is  only  for  the  purpose  of  illustrating  his  legal  position ; 
for  the  duties  of  the  schoolmaster  are  acknowledged,  and  undoubtedly 
are,  of  a  very  high  order.  For  the  purpose  of  the  argument,  the 
founder  is  considered  as  saying,  that  there  shall  be  certain  funds, 
and  certain  officers  payable  out  of  those  funds,  such  as  a  school- 
master, choristers,  and  others,  who  shall  fill  various  offices,  and 
perform  various  duties.  All  these  persons  apparently  fall  within 
the  same  category  in  point  of  description,  although  they  are 
unequally  paid,  and  their  duties  are  not  of  equal  importance. 
Unless  it  is  to  be  argued  that  the  janitor,  for  instance,  on  being 
discharged,  may  come  to  this  Court  and  allege  a  trust  in  his  favour, 
and  call  upon  the  Court  to  decree  accordingly,  it  may  be  difficult  to 
say  that  the  master,  if  he  be  within  the  same  category,  has  a  right 
to  come  to  the  Court  and  allege  such  a  trust.  I  must  carefully  read 
the  statutes,  and  examine  the  cases  which  have  been  cited. 


Aug.%.       The  Vice-Chancbllob  : 

i^^l  At  the  close  of  the  argument  in  this  case,  I  recognised  the 

undoubted  jurisdiction  of  this  Court  in  all  cases  of  trust,  in  the  eease 
(1)  76  E.  R.  148  (10  Beav.  402), 
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in  which  that  word  is  used  in  this  Court  in  the  ordinary  ease  of     Whistok 

trustee  and  cestui  que  trust.  >P^*g 

The  first  question  to  he  determined  in  this  case  is,  whether  the   rP^^^  ^^^ 
^  '  Chiptbb  of 

relative  positions  of  the  defendants  and  of  the  plaintiff  are  those  of    Roohsstbb. 

trustee  and  cestui  que  trust.      That  this  is  the  first  question  to  be 

determined  is  manifest  from  the  reasoning  of  the  Court  in  all  the 

eases,  beginning  with  PhiUp$  v.  Bury  (i)  and  Oreen  v.  Rtttherforth  (2) 

down  to  and  including  The  Attorney-Oeneral  y.  Magdalen  College  (8). 

The  answer  which  I  feel  compelled  to  give,  after  examining,  I 

believe,  every  case  that  was  cited  in  argument  bearing  upon  it,  is, 

that  this  is  not  a  case  of  trust  in  the  sense  above  explained ;  but 

that  the  master,  upon  the  true  construction  of  the  statutes,  ought 

to  be   considered  only  as  an  officer  of  the  cathedral  church, 

appointed  for  the  purpose  of  performing  one  of  the  duties  imposed 

upon   the  cathedral  church  by  the  statutes  of  the  founder.    I 

cannot,  in  this  case,  for  the  purposes  of  the  question  I  have  to 

determine,  distinguish  the  position  of  the  Master  from  the  position 

of  the  master  in  The  Attomey-Oeneral  v.  Magdalen  College^  or  from 

the  other  cases  in  the  books,  in  which  similar  questions  have  arisen 

between  collegiate  bodies  and  persons  holding  offices  appointed  by 

the  foonder,  but  which  persons  have  not  been  members  of  the 

eoUegiate  body.    I  cannot,  upon  the  construction  of  the  statutes,  in 

this  case  say,  that  the  master  is  not  one  of  the ''  ministri  "  '^'spoken       [  *^®^  ] 

of  in  the  statutes.    But,  if  the  contrary  of  this  could  be  maintained, 

I  cannot  discover  a  ground  for  holding  that  the  master  is  a  cestui 

qoe  trust  of  the  cathedral  church,  only  because  he  receives  a 

stipend  payable  out  of  the  common  funds  of  the  defendants,  which 

woold  not  equally  oblige  me  to  hold  that  every  officer  mentioned  in 

the  statutes,  to  whom  a  livery  and  a  stipend  are  given,  is  also  a 

eeatni  que  trust.    The  case  of  The  Attomey-Oeneral  v.  Magdalen 

College  is  a  direct  authority  in  point;  and  I  am  satisfied  with 

following  that  authority. 

Excluding,  then,  the  case  of  trust,  and  assuming  also,  what  I 
eertainly  am  not  disposed  to  question,  (though  I  give  no  opinion 
upon  the  point),  that  the  removal  of  Mr.  Whiston  from  the  master- 
ship, without  hearing  him  in  his  defence,  was  a  wrong,  the  question 
IB,  in  whom  is  the  jurisdiction  to  redress  that  wrong. 

If  there  be  a  visitor,  whose  powers  are  not  so  circumscribed  as  to 
exclade  the  jurisdiction,  I  apprehend  it  is  clear,  that  the  jurisdiction 

<1)  1  Ld.  Bay.  5 ;  8.  C,  per  Holt,         (2)  1  Yes.  Sen.  462. 
Ok.  J.,  2  T.  E.  34e.  (3)  76  E.  E.  148  (10  Beay.  402). 

ft.B. — ^VOL.  Lxxxn.  17 
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WHT8T0N     muBt  be  in  that  visitor,  and  that  his  decision  upon  the  point  is 

The         final.    This  is  so  broadly  stated  in  all  the  cases  since  Phillips  v. 

CHAnEBTr  ^^^'  ^^^^  ^^  cannot  be  necessary  that  I  shoald  refer  to  authorities 

BooHBSTKB.    in  support  of  it.    The  case  of  Rex  v.  Bishop  of  Chester  (i),  shows 

that  the  rule  applies  as  well  to  cathedral  as  to  other  bodies. 

The  jurisdiction  of  the  Court  of  Queen's  Bench  may  be  called  in 
by  mandamus^  to  compel  the  visitor  to  act ;  and  the  jurisdiction  of 
that  Court,  and  in  some  cases  of  the  Court  of  Chancery  also,  may 
[  *^^  1  be  called  in  by  prohibition,  *to  restrain  the  visitor  from  exceeding 
his  jurisdiction ;  and  where  there  is  no  visitor,  or  the  power  of  the 
visitor  is  extinct  or  suspended,  {Manchester  College  case  (2)),  or  is  not 
pleaded  in  proceedings  for  a  mandamus  {Dr,  Beniley's  case  (8)),  the 
Court  of  Queen's  Bench  may  be  the  proper  Court  to  redress  the 
wrong.  Attention  to  these  distinctions  will  reconcile  with  the  law 
as  I  have  stated  it  much  that  was  pressed  upon  me  in  argument  by 
the  plaintiff's  counsel. 

In  this  case,  I  am  called  upon  to  decide,  that  the  Court  of 
Chancery  has  jurisdiction  by  bill,  as  matter  of  course,  to  try  the 
question  in  dispute  between  the  plaintiff  and  the  defendants. 

In  making  the  inquiry,  whether  this  proposition  is  well  founded, 
I  need  not  determine  whether  the  Bishop  of  Rochester  is  in  this 
case  the  visitor ;  or  whether,  if  he  be  visitor,  he  has  such  an  interest 
in  the  matter  in  dispute  as  to  occasion  pro  hde  vice  a  suspension  of 
his  visitatorial  powers;  or  whether  the  right  of  visitation  is  in  the 
Crown,  to  be  exercised  by  the  Lobd  Chanobllob  upon  petition ;  or 
whether  the  plaintiff  could,  by  an  application  for  a  prohibition, 
have  protected  himself  against  the  continuance  of  the  wrong  of 
which  he  complains,  as  in  the  case  of  The  Dean  of  York  (4) ;  or, 
lastly,  whether  the  Court  of  Queen's  Bench  could,  by  mandamus, 
order  the  plaintiff  to  be  restored  to  his  ofSce.    The  only  question  I 
have  to  determine  is,  whether  the  Court  of  Chancery,  in  the  exercise 
of  its  ordinary  jurisdiction  by  bill,  in  a  case  in  which  no  trust  exists, 
can  try  the  plaintiff's  right  to  theof&ceof  schoolmaster,  from  which 
[  *668  ]      the  defendants  have  exercised  the  power  *of  excluding  him.    I  am 
of  opinion  that  this  question  must  be  answered  in  the  negative. 
Excluding  trust,  I  cannot  find  a  single  authority  which  supports  the 
proposition. 

I  could,  on  many  accounts,  have  wished  for  the  opportunity  of 

(1)  1  W.  Bl.  22.  (4)  57  B.  B.  645  (2  a  B.  1). 

(2)  1  Barnard.  52 ;  1  W.  BL  22.  WHyht  y.  Cattell,  19  L.  J.  Ch.  627. 

(3)  Forteaoue,  202. 


TOL.  Lxxxn.]      1849.    CH.    7  HARE,  668—664. 


259 


explaining  more  in  detail  the  groonds  on  which  the  above  opinion 
has  been  formed.  But,  having  come  to  the  conclnsion  I  have  stated, 
I  have  thoaght  it  best  to  give  the  parties  the  earliest  possible 
opportimity  of  having  my  judgment  reviewed,  if  it  should  be  thought 
erroneous. 

One  other  point  remains  to  be  noticed.    It  was  said  for  the  plain- 
tiff, that  the  Court,  at  all  events,  would  preserve  things  in  statu  quo 
until  the  right  should  be  determined  by  the  proper  tribunal.    That 
this  was  not  the  object  of  the  bill,  as  originally  framed,  is  manifest. 
The  object  of  the  bill,  at  the  time  the  argument  commenced,  was  to 
obtain  the  judgment  of  this  Court  upon  the  main  question,  namely, 
the  plaintiff's  right  to  the  office  of  schoolmaster,  notwithstanding 
the  acts  complained  of.    The  bill,  as  amended  by  consent  during 
the  argument,  has  made  it  a  bill  for  the  execution  of  the  trust,  and 
not  a  biU  for  the  protection  of  property  pendente  lite^  which  is  a 
bill  of  a  special  character.    But,  waiving  all  objection  upon  the 
ground  of  form,  I  cannot  recognise  the  general  proposition,  that,  in 
every  case  of  a  dispute  arising  about  a  right  of  office,  the  Court  of 
Chancery  can  be  called  upon,  as  a  matter  of  course,  to  prevent  the 
daimant  from  being  displaced  until  the  right  shall  have  been  tried ; 
and  no  special  case  for  the  interference  of  the  Court  has  been  made 
before  me.    There  are  numerous  cases,  even  of  irreparable  mischief, 
in  which  the  Court  has  refused  to  interfere  ^between  adverse 
elaimants,  where  no  ultimate  relief  could  be  had  in  this  Court. 

I  regret,  therefore,  being  under  the  necessity  of  refusing  this 
motion,  with  costs. 


Whibtok 
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Chaptib  or 

ROOHBBTBB, 


[*564] 


MONTPENNY  v.  BERING. 

(7  Han,  56S— 601 ;  S.  C.  14  Jur.  1083 ;  Id  Jur.  1050 ;  on  app.  2  D.  M.  &  Or. 
145 ;  22  L.  J.  Ch.  313 ;  17  Jur.  457.) 

[Atfibmsd  on  appeal,  as  reported  in  2  D.  M.  &  O.  45.] 
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IN  THE  COURT  OF  COMMON  PLEAS. 


1850.  HOARE  V.  8ILYERL0CK. 

'^'!!li^'  (9  0.  B.  20—26;  S.  C.  19  L.  J.  0.  P.  215.) 

i^^  It  is  a  good  defence  to  an  action  for  a  libel,  that  it  consists  of  a  fair  and 

impartial  (though  not  verbatim)  report  of  a  trial  in  a  court  of  justice ;  and 
such  defence  is  admissible  under  Not  guilty,  which  puts  in  issue  as  well  the 
lawfulness  of  the  occasion  of  the  publication,  as  the  tendency  of  the  alleged 
libel. 

This  was  an  action  upon  the  case  for  a  libel.  The  alleged  libel 
consisted  of  a  report  of  the  trial  of  a  case  of  Hoare  v.  Dickson,  also 
for  a  libel,  which  took  place  at  the  Croydon  Summer  Assizes,  1847. 

The  defendant  pleaded  Not  guilty. 

The  cause  was  tried  before  Wilde,  Gh.  J.,  at  the  sittings  at 
Westminster,  after  the  last  Term.  The  plaintiff  proved  the  pub- 
lication of  the  alleged  libel,  and  also  that  the  defendant  was  the 
editor  of  the  newspaper  in  which  it  appeared. 

On  the  part  of  the  defendant,  it  was  proposed  to  give  in  evidence 
certain  letters  which  had  been  produced  at  the  trial  of  the  cause 
of  Hoare  v.  Dickson  for  the  purpose  of  showing  that  the  then  defen- 
dant, in  communicating  their  contents  to  a  benevolent  society  of 
which  he  was  the  secretary,  had  acted  bond  fide  in  the  discharge  of 
his  duty ;  and  it  was  further  proposed  to  call  witnesses  to  prove  that 
the  report  in  question,  though  not  a  verbatim  report  of  what  took 
place  at  the  former  trial,  was  a  fair  and  substantially  correct 
report. 

On  the  part  of  the  plaintiff,  it  was  objected  that  the  evidence  so 
proposed  to  be  given  was  not  admissible, — at  all  events  under  the 
general  issue ;  for  that,  however  necessary  the  letters  might  have 
been  for  Dickson's  justification,  the  present  defendant  was  not 
justified  in  giving  them  publicity,  or  in  publishing  a  garbled 
statement  of  what  passed  in  Court. 
[  *2i  ]  The  objection  was  overruled,  and  the  evidence  admitted :  *and 

his  Lordship,  in  submitting  the  case  to  the  jury,  told  them  that 
they  must  find  for  the  defendant,  if  they  were  satisfied  that  the 
publication  complained  of  was  no  more  than  a  fair  and  bona  fide 
report  of  the  trial  at  Croydon. 

The  jury  accordingly  returned  a  verdict  for  the  defendant. 

S.  Carter f  for  the  plaintiff,  now  moved  for  a  new  trial,  on  the 
ground  of  misreception  of  evidence,  misdirection,  that  the 
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verdict  was  against  evidence,  and  on  the  ground  of  the       Hoabb 
absence  of  a  material  witness :  Silvbblook. 

The  letters  produced  on  the  trial  of  the  case  of  Hoare  v.  Dickson 
were  clearly  not  admissible  in  this  case. 

(Wilde,  Ch.  3. :  They  were  produced  and  read  for  the  purpose  of 
showing  that  the  statement  of  them  in  the  alleged  libel  was  a  fair 
and  accurate  statement  of  their  purport. 

Maulb,  J. :  They  formed  a  portion  of  the  defendant's  evidence 
that  his  report  was  a  fair  one.) 

At  all  events  the  matter  should  have  been  pleaded  specially,  in 
order  that  the  plaintiff  might  have  an  opportunity  to  meet  it;.  *  ^ 
Many  things  are  privileged  when  spoken,  though  defamatory  of  [  22  ] 
individuals,  the  publication  of  which  in  a  written  or  printed  form, 
might  be  made  the  subject  of  an  indictment  or  of  an  action  for 
damages:  Rex  v.  Creevey{l);  Rex  v.  Lord  Abitigdon (2) ;  Rex  v. 
Mary  Carlile  (3).  It  is  no  part  of  the  duty  of  a  newspaper  editor 
to  publish  proceedings  in  a  court  of  justice :  he  is  a  mere  volunteer. 
The  observations  of  Lord  Ellbnborough,  in  Rex  v.  Fisher  {4), 
evidently  show  that  there  was  no  disposition  in  that  learned  Judge 
to  allow  any  great  latitude  in  cases  of  this  sort  to  defendants. 

As  to  the  alleged  surprise,  the  absence  of  the  witness,  the 
aflSdavit  was  defective. 

Hauls,  J. : 

Several  points  have  been  urged  in  this  case.  One  is,  that  the 
plaintiff  was  surprised  by  the  absence  of  a  witness  upon  whose 
testimony  be  mainly  relied.  Surprise  is  a  matter  extrinsic  to  the 
record  and  the  Judge's  notes,  and  consequently  can  only  be  made 
to  appear  by  affidavit :  and  here  we  have  no  affidavit  of  surprise, 
in  the  sense  required  by  the  practice  of  the  Court.  That  ground, 
therefore,  fails. 

The  next  question  is,  whether  certain  evidence  which  was  offered 
on  the  part  of  the  defendant,  was  admissible  *under  Not  guilty.  L  *23  ] 
That  evidence  was  of  this  nature, — Shaving  a  tendency  to  show  that 
the  alleged  libellous  matter  was  published  upon  an  occasion  which 
justified  the  publication  of  that  which  might  be  injurious  to  the 
character  of  a  third  person.    Now,  evidence  of  that  sort,  which  is 

(1)  14  B.  B.  427  (1  M.  &  S.  27S).      (3)  22  B.  B.  338  (3  B.  &  Aid.  167). 

(2)  6  B.  B.  733  (1  Esp.  226).         (4)  11  B.  B.  799  (2  Camp.  563). 
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HoABE  comprised  within  the  class  of  privileged  commanicatioDB,  has  always 
SiLYicBLooK.  ^^^  bold  to  be  admissible  under  Not  guilty.  It  shows  that  the 
publication  was  not  malicious :  and  Not  guilty  denies  the  allegation 
of  malice  in  the  declaration.  I  do  not  mean  to  say  that  such 
matter  may  not  also  be  pleaded  specially :  it  does  not  follow,  that, 
because  it  may  be  given  in  evidence  under  Not  guilty,  it  may  not 
be  specially  pleaded. 

The  defence  relied  on,  was,  that  the  publication  complained  of, 
was  a  true  and  bond  fide  account  of  what  took  place  at  the  trial  at 
Croydon,  in  1847.  The  evidence  which  was  objected  to,  clearly 
had  a  tendency  to  show  that.  The  question  now  raised,  is,  whether, 
assuming  the  report  to  be  a  fair  and  bond  fide  one,  that  affords  any 
defence.  I  think  it  is  impossible  at  this  day  to  say  that  a  fair 
account  of  proceedings  in  a  court  of  justice,  not  being  ex  parte ^  bat 
in  the  hearing  of  both  sides,  is  not,  generally  speaking,  a  justifiable 
publication.  I  do  not  lay  it  down  as  an  universal  proposition. 
Matters  may  appear  in  a  court  of  justice,  that  may  have  so 
immoral  a  tendency,  or  be  so  injurious  to  the  character  of  an 
individual,  that  their  publication  could  not  be  tolerated.  But,  as 
a  general  rule,  it  may  be  assumed  that  the  publication  of  a  fair 
account  of  what  passes  in  a  court  of  justice,  not  ex  parte,  is  justi- 
fiable,— unless  there  be  something  to  take  it  out  of  that  rule. 
There  is  nothing  to  take  this  case  out  of  that  general  rule.  The 
cases  cited  all  apply  either  to  ex  parte  proceedings,  or  where  there 
is  some  special  reason  against  the  application  of  the  general 
principle.  Upon  the  whole,  I  am  of  opinion  that  there  ought  to 
be  no  rule. 

[  24  ]  Cbesswell,  J.  concurred. 

Williams,  J. : 

I  also  am  of  opinion  that  there  should  be  no  rule  in  this  case. 
I  understand  the  question  upon  the  first  count  to  be,  whether  the 
Lord  Chief  Justice  was  right  in  leaving  it  to  the  jury  to  say 
whether  the  matter  complained  of  was  a  fair  account  of  what  took 
place  at  the  trial  at  Croydon,  and  in  telling  them,  that,  if  they 
were  of  opinion  that  it  was,  their  verdict  must  be  for  the  defendant. 
The  objection  urged,  is,  first,  that,  assuming  that  to  be  bo,  it 
afforded  no  defence,  and,  secondly,  if  it  did  afford  a  defence,  thai 
it  was  not  admissible  under  Not  guilty.  Before  the  new  rules  of 
pleading,  it  is  clear,  the  defendant  had  the  option  of  pleading 
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matter  of  this  sort  speoiallji  or  of  giving  it  in  evidence  under  Not       Hoabx 
guilty.    And  the  new  rules  have  made  no  difference  in  this  respect,  silveblook. 
In  Cotton  v.  Browne  (i),  it  was  held,  that,  in  an  action  for  mali- 
ciously  indicting  the  plaintiff,  without  probable  cause,  the  defendant 
may  give  evidence  of  probable  cause  under  Not  guilty ;  and  that, 
if,  in  addition  to  the  plea  of  Not  guilty,  he  pleads  specially  that  he 
had  probable  cause,  the  Court  will  order  such  plea  to  be  struck 
out.    Lord  Dbnhan  there  says :  ''  The  injury  complained  of  in  this 
action,  is,  not  merely  in  the  indicting,  nor  in  the  indictment  being 
wrongful,  but  in  maliciously  indicting,  and  in  doing  so  without 
reasonable  or  probable  cause.    The  plea  of  Not  guilty  is  sufficient." 
So,  here.  Not  guilty  puts  in  issue,  not  merely  the  publication  of 
the  alleged  libel,  but  also  the  maliciously  doing  it.    Then,  does  the 
fact  of  the  matter  complained  of  being  a  fair  and  hondfde  account 
of  what  took  place  in  a  court  of  justice,  afford  a  defence  ?    Subject 
to  certain  qualifications,  there  is  no  doubt  that  it  does  ^afford  a       [  ^25  ] 
defence.    The  only  difficulty  I  have  felt  has  been  in  ascertaining 
the  fact.    It  seems  to  me  that  this  case  is  not  affected  by  any  of 
the  qualifications  adverted  to.    I  assume  that  the  publication  com- 
plained of  was  of  the  whole  of  the  proceedings,  not  the  substance 
merely ;  and  I  also  take  it  for  granted  that  there  were  no  defama- 
tory remarks  of  the  writer's  own  added  to  it.    I  therefore  think 
that  the  direction  was  correct,  and  that  there  is  no  foundation  for 
the  motion. 

WiLDB,  Ch.  J. : 

The  rule  is  moved  principally  on  the  ground  of  misdirection,  in 

the  reception  and  leaving  to  the  jury,  under  Not  guilty,  evidence 

which  it  is  said  was  inadmissible  unless  the  matter  was  specially 

pleaded :  and  it  is  further  contended  that  the  publication  of  a  fair 

account  of  proceedings  which  take  place  in  a  court  of  justice,  is  not 

justifiable,  if  it  reflects  upon  the  character  of  an  individual.    It  is 

not  suggested  that  the  alleged  libel  was  not  a  fair  account  of  what 

took  place  at  the  trial  of  the  cause  of  Hoare  v.  Dickson,  at  Croydon  ; 

nor  was  there  any  evidence  given  to  impugn  its  accuracy.    I  see 

no  reason,  therefore,  for  finding  fault  with  the  conclusion  the  jury 

came  to.    The  giving  publicity  to  the  proceedings  of  courts  of 

justice,  subject  to  certain  exceptions,  is  justifiable ;  and  there  is 

nothing  in  this  case  to  bring  it  within  any  of  the  exceptions.    My 

brother  Shee  opened  his  defence  by  stating  that  the  alleged  libel 

(1)  42  B.  B.  407  (3  Ad.  &  El.  312;  4  Nev.  &  M.  831). 


264  1850.    C.  P.    9  C.  B.  25—26.  [R.n. 

HoARB  was  only  a  fair  and  band  fide  report  of  what  had  taken  place  on  the 
SiLTBBLooK.  foHnor  trial:  and  the  objection  then  taken  by  the  plaintiff's 
counsel,  was,  not  that  the  tact  of  the  publication  being  a  faiir  and 
impartial  accoont  of  the  proceedings,  was  not  an  answer  to  the 
action,  but  that  the  defendant's  counsel  was  not  entitled  to  read 
the  whole  of  the  letters  which  were  in  evidence  on  the  former 
occasion,  because  the  whole  were  not  set  out  verbatim  in  the  alleged 
[  ^2^  ]  libel.  The  objection  was,  in  ^terms,  limited  to  the  admissibility  of  the 
letters.  It  is  now  said  that  the  whole  matter  of  defence  was  inadmis- 
sible, because  not  specially  pleaded.  The  question  is,  whether  the 
publication  complained  of  was  what  the  law  calls  a  protected  or 
privileged  communication.  The  inference  of  malice  arising  from  the 
publication  of  Ubellous  matter,  is  rebutted  by  showing  that  it  was  pub- 
lished upon  a  lawful  occasion.  Not  guilty  puts  in  issue  the  tendency 
of  the  alleged  libel,  and  also  the  lawfulness  of  the  occasion  upon 
which  it  was  published.  It  does  not  follow  that  a  defence  may  not 
be  given  under  Not  guilty,  because  it  might  also  form  the  subject 
of  a  special  plea.  I  think  the  evidence  was  admissible  on  the 
record  as  it  stood;  and,  my  learned  brothers  being  of  opinion 
that  there  was  no  misdirection,  I  see  no  ground  for  disturbing 
the  verdict. 

Rule  refused. 


1850.  BLACKETER  and  Othees  v.  GILLETT. 

Jan,  15. 
(9  C.  B.  26—29  ;  S.  C.  19  L.  J.  C.  P.  307  ;  14  Jur.  814  ;  1  L.  M.  &  P.  88.) 

'-       -'  In  caae  for  the  disturbanoe  of  a  ferry,  a  count  alleging  that  the  plaintiffs 

were  entitled  to  a  certain  ferry  across  the  Thames,  that  the  defendant  con- 
veyed passengers  and  goods  across  the  river  near  to  the  plaintiffs*  ferry, 
and  that,  by  reason  thereof,  the  plaintiffs  lost  profits,  and  were  prejudiced 
and  disturbed  in  the  possession  and  profit  of  their  ferry,  was  held,  after 
verdict  for  the  plaintiffs,  to  disclose  a  sufficient  cause  of  action. 

Tms  was  an  action  upon  the  case  for  the  disturbance  of  a  ferry. 

The  first  count  of  the  declaration  stated  that  the  plaintiffs, 
before  and  at  the  time  of  the  committing  of  the  grievances  therein- 
after mentioned,  were,  and  from  thence  hitherto  had  been,  and 
still  continued,  possessed,  to  wit,  as  trustees  for  the  society  of 
Free  Watermen  of  the  river  Thames,  residing  at  Greenwich,  ia 
the  county  of  Kent,  called  "  The  Isle  of  Dogs  Ferry  Society,"  of 
[  ♦27  ]  an  *antient  ferry,  called  Potter's  Ferry,  for  foot-passengers,  and 
goods  belonging  to  such  foot-passengers,  across  the  river  Thames, 
from  a  certain  place  in  the  Isle  of  Dogs,  in  the  parish  of  Stepney, 
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in  the  county  of  Middlesex,  to  Greenwich,  in  the  county  of  Kent ;  Blackbtbb 
taking  for  the  carriage  and  conveyance  of  such  passengers,  gill'rtt. 
and  their  goods,  as  have  occasion  for  the  same,  over  and 
across  such  ferry,  in  any  boat  or  boats  kept  by  or  by  the  authority 
of  the  plaintiffs  for  that  purpose,  certain  reasonable  freights 
or  ferryages,  to  wit,  one  penny  for  every  person  on  foot :  never- 
theless, that  the  defendant,  not  being  one  of  the  free  watermen 
aforesaid,  but  well  knowing  the  premises,  and  contriving  to  disturb 
and  injure  the  plaintiffs  in  the  peaceable  and  lawful  enjoyment  of 
the  said  ferry,  theretofore,  to  wit,  on  &c.,  injuriously  and  unlaw- 
fully, and  against  the  will  of  the  plaintiffs,  carried  and  conveyed, 
in  a  certain  boat  of  him,  the  defendant,  divers  foot-passengers,  for 
hire,  over  and  across  the  said  river  Thames,  and  upon  the  said 
part  of  the  same  river  where  the  plaintiffs  had  such  ferry  as 
aforesaid,  and  upon  the  said  ferry  of  them  the  plaintiffs,  to  wit, 
from  the  Isle  of  Dogs  as  aforesaid  to  Greenwich  aforesaid ;  and 
that,  by  reason  thereof,  the  plaintiffs  had  lost  and  been  deprived 
of  divers  profits  and  emoluments  which  would  otherwise  have 
arisen  and  accrued  to  them  from  the  enjoyment  of  their  ferry,  and 
had  been  and  were  greatly  prejudiced  and  disturbed  in  the 
possession  and  profit  thereof,  and  in  their  right  and  title  thereto. 

The  second  count  stated  that  the  plaintiffs,  as  trustees  as  afore- 
said, were  entitled  to  the  fee-simple  and  inheritance  of  the  said 
ferry,  and  that,  whilst  the  plaintiffs  were  so  entitled  as  trustees  to 
the  fee-simple  and  inheritance  of  the  said  ferry,  the  defendant 
conveyed  divers  passengers  and  goods  over  and  across  the  river 
Thames,  near  to  the  said  part  of  the  said  river  where  the  plaintiffs 
had  such  ferry  as  aforesaid,  and  near  to  the  said  ferry,  *to  wit,  [  *28  ] 
from  the  Isle  of  Dogs  aforesaid  to  Greenwich  aforesaid ;  and  that, 
by  reason  thereof,  the  plaintiffs  lost  and  were  deprived  of  divers 
profits  and  emoluments  which  would  otherwise  have  arisen  and 
accrued  to  them  from  the  enjoyment  of  their  said  ferry,  and  were 
greatly  prejudiced  and  disturbed  in  the  possession  and  profit  thereof, 
and  in  their  right  and  title  thereto,  &c. 

At  the  trial,  before  Wilde,  Gh.  J.,  at  the  sittings  in  Middlesex, 
after  last  Michaelmas  Term,  a  verdict  was  found  for  the  defendant 
on  the  first  count,  and  for  the  plaintiffs  on  the  second. 

Peacock^  on  behalf  of  the  defendant,  now  moved  to  arrest  the 
judgment : 

The  second  count  discloses  no  cause  of  action.    It  merely  alleges 
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Blackbtxb'  that  the  plaintiffs  were  entitled  to  a  certain  ferry,  and  that  the 
GiLLBTT.  defendant  conveyed  passengers  and  goods  across  the  river  near  to 
the  plaintiffs'  ferry,  and  that  by  reason  thereof  the  plaintiffs  lost 
profits  and  were  prejudiced  and  disturbed  in  the  possession  of  the 
ferry :  whereas,  to  give  a  cause  of  action,  it  should  have  charged 
the  defendant,  either  with  setting  up  a  new  ferry,  as  in  Churchman 
V.  Tumtal  (i),  and  2  Bolle's  Abridgment,  140, 1. 20  (2),  cited  in  Com. 
Dig.  Action  upon  the  Case  for  a  Nuisance  (A.),  or  with  having  so 
carried  the  passengers  and  goods  fraudulently  and  with  intent  to 
evade  the  plaintiffs'  antient  ferry,  as  in  I'ripp  v.  Frank  (s),  and 
Huzzey  v.  Field  (4). 

(Williams,  J. :  Surely  this  is  a  very  old  form  of  declaring.) 

[  *29  ]       The  old  form  was,  charging  the  setting  up  '^'a  new  ferry,  to  the 
nuisance  and  disturbance  of  the  antient  ferry. 

(Maule,  J. :  The  second  count  is  substantially  the  same  as  that 
in  the  case  of  Tripp  v.  Frank.  Does  not  the  concluding  allegation, 
that  the  plaintiffs  ''were  greatly  prejudiced  and  disturbed  in  the 
possession  and  profit  of  their  antient  ferry,  and  in  their  right  and 
title  thereto,"  make  the  count  good?  The  plaintiffs,  to  entitle  them 
to  a  verdict  on  this  count,  must  have  proved,  not  merely  that  the 
defendant  carried  over  some  person  near  to  their  ferry,  but  that  the 
act  complained  of  was  a  disturbance  of  their  right.) 

It  is  not  enough  to  say  that  the  defendant  disturbed  the  plaintiffs' 
ferry,  without  saying  how. 

(Maule,  J. :  Probably  not,  on  special  demurrer :  but  the  question 
is,  whether  it  is  not  sufficient  after  verdict.) 

The  thing  relied  on  as  a  disturbance  of  the  plaintiffs'  right,  must 
be  something  that  is  equivalent  to  a  setting  up  a  new  ferry. 

Maule,  J. : 

Carrying  passengers  and  goods  across  the  river  in  the  manner 

(1)  Hardres,  162.  the  ferry  question  was  discussed  ohittr 

(2)  Translated,  16yiii.Abr.  26,  pi.  4,      between    Pastox,  J.    and  Newtob^, 
and  citing  22  Hen.  YI.  14  b  (M.  22      Ch.  J. 

Hen.  VL  fo.  14,  pi.  23,  Prior  of  St.  (3)  2  E.  R.  495  (4  T.  B.  666). 

Nede  y.  Weston).    That  was  an  action  (4)  41  R.  B.  755  (2  Gr.  M.  &  R.  432 ; 

for  erecting  a  horse  mill,  to  the  injury  5  Tyr.  855).     And  see  Peter  y.  Kendal^ 

of  three  mills  of  the  prior,  in  which  30  H.  E.  504  (6  B.  &  C.  703). 
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here  alleged,  may  or  may  not  be  a  disturbance  of  the  plaintiffs'    Blackbtbb 
ferry.    The  count  charges  a  disturbance ;  and  the  jury  have  found  it.      qillktt. 

It  is  only  in  a  tolerably  clear  case  that  the  Court  will  grant  a  rule 
to  arrest  the  judgment.  We  think  this  is  a  case  in  which  the 
defendant  ought  to  be  left  to  his  writ  of  error,  if  so  advised. 

Ride  refiised  (i). 


NAVONE  V.  HADDON  and  Anothee.  iwo. 

Jan,  25, 
(9  C.  B.  30—46 ;  S.  C.  19  L.  J.  C.  P.  161.)  

Upon  a  policy  on  goods  free  from  particular  average,  no  damage  short         ^ '     J 
of  the  absolute  destruction  of  the  thing  insured,  will  amount  to  a  total 
loss. 

The  plaintiff  insured  certain  bales  of  waste-silk,  from  Leghorn  to 
Liverpool,  with  the  usual  memorandum  declaring  silk  free  from  average, 
unless  general,  or  the  ship  should  be  stranded.  The  vessel,  being  com- 
pelled by  stress  of  weather  to  put  into  Gibraltar,  was  there  repaired,  her 
cargo  being  necessarily  unloaded.  Some  of  the  bales  of  silk  were  found  to 
be  considerably  damaged  by  sea-water,  and  were  consequently  sold  at 
Gibraltar,  by  ihe  master,  in  the  exercise  of  what  the  jury  found  to  be  a 
reasonable  discretion,  and  such  as  a  prudent  owner  uninsured  would  have 
exercised.  But  the  silk  might  at  a  reasonable  or  moderate  expense  have 
been  put  in  a  condition  to  be  brought  home  by  another  vessel :  and  it  was 
in  fact  brought  to  England,  and  sold  as  silk,  though  in  a  very  deteriorated 
state :  Held,  that  this  was  not  a  total  loss ;  and,  consequently,  that  the 
assured  was  not  entitled  to  recover. 

Covenant,  against  two  of  the  directors  of  the  Neptune  Marine 
Insurance  Company. 

The  plaintiff  declared  upon  a  policy  of  insurance  effected  by  him 
with  the  Company  upon  eighty-one  bales  of  waste-silk,  valued  at 
2,245L,  warranted  free  of  particular  average,  unless  the  ship  should 
be  stranded.  The  voyage  was,  in  ship  or  ships  at  and  from  Genoa 
to  Leghorn,  and  at  and  from  thence  per  ship  or  ships  to  Liverpool. 
The  declaration  averred  that  forty-four  out  of  the  eighty-one  bales 
of  silk  insured,  were  shipped  at  Genoa,  aud  transhipped  at  Leghorn 
on  board  the  Wanderer^  on  the  voyage  mentioned  in  the  policy ; 
that  one  Pierre  Borella  was  interested  in  the  silk ;  and  that  there 
was  a  total  loss,  by  perils  of  the  seas,  of  twenty-three  of  those  bales, 
and  a  general  average  as  to  the  remainder  of  the  forty-four  bales 

The  defendants  traversed  the  total  loss  averred,  and  paid  into 
Court  a  sum  sufficient  to  cover  the  general  average  loss. 

The  cause  was  tried  before  Williams,  J.,  at  the  sittings  in  London 
after  Trinity  Term,  1848,  when  a  verdict  was  found  for  the  plaintiff, 

(1)  See  Blissett  v.  Hart,  Willes,  508  ;  BuU.  N.  P.  76. 
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Nayonk      mth  6201.  damages^  ^subject  to  the  opinion  of  the  Court  on  the 

Haddon.     following  case : 

[  •SI  ]  The  ship  Wanderer,  mth  forty-four  of  the  eighty-one  bales  of  silk 

mentioned  in  the  policy,  and  a  general  cargo  consisting  of  Indian 
corn,  flour,  and  other  articles,  sailed  from  Leghorn,  on  the  voyage 
insured  against,  on  the  15th  of  April,  1846.  From  the  17th,  she 
suffered  bad  weather,  the  effect  of  which  was  detailed  in  the  evidence : 
the  water  increased  in  the  hold,  and,  notwithstanding  incessant 
working  at  the  pumps,  she,  on  the  28rd,  was  making  twelve  inches 
of  water  per  hour.  After  throwing  overboard  a  part  of  the  Indian 
com,  it  became  necessary,  from  the  state  of  the  ship,  to  put  into 
Gibraltar,  which  was  done  on  the  11th  of  May  following.  At 
Gibraltar,  several  surveys,  by  direction  of  the  captain,  were  made 
of  the  ship ;  and  it  was  found  to  be  necessary  to  unload  her  cargo. 
This  was  done,  and  the  forty-four  bales  of  silk  were  taken  out  and 
examined.  Some  were  found  to  have  sustained  no  damage ;  others, 
about  eleven  bales,  were  damaged  by  the  sea-water  (by  reason  of  , 
the  bad  weather  already  mentioned),  but  were  not  considered  by 
the  surveyors  to  be  incapable  of  being  carried  on.  These  undamaged 
and  partially  damaged  bales  were  therefore  re-shipped  on  board  the 
Wanderer,  when  she  was  repaired,  and  were  conveyed  to  Liverpool : 
and,  as  to  those,  no  question  arises.  As  to  the  remaining  (twenty- 
three)  bales,  both  parties  gave  evidence  of  witnesses  at  Gibraltar, 
who  had,  by  direction  of  the  master,  surveyed  them,  and  of  witnesses 
in  England  chiefly  engaged  in  the  silk-trade.  It  appeared,  that, 
when  examined,  these  twenty-three  bales  were  found  to  be  saturated 
with  sea-water,  greatly  heated,  partly  in  a  state  of  putridity,  and  to 
emit  an  intolerable  stench,  which  infected  the  atmosphere  for  some 
distance.  As  to  the  cause  of  this  stench,  the  witnesses  differed  in 
•32  ]  opinion,  one  ascribing  it  to  the  excrement  of  the  *silk-worm,  which, 
in  his  judgment,  remained  in  the  article  called  waste-silk,  and  which, 
when  wetted  by  the  sea- water,  would  cause  putrefaction  in  the  silk ; 
others,  who  were  of  opinion  that  the  excrement  of  the  worm  did  not 
necessarily  remain  in  the  waste-silk,  thought  the  action  of  sea-water 
on  waste-silk  was  alone  sufficient  to  account  for  the  stench. 

The  witnesses  for  the  plaintiff  who  had  examined  the  silk  at 
Gibraltar,  were  of  opinion,  that,  if  it  had  been  re-shipped,  it  would 
have  arrived  in  England  spoiled  and  perished,  and  wholly  valueless, 
and  have  destroyed  some  other  perishable  part  of  the  cargo  of  the 
Wanderer ;  that  there  was  no  part  of  any  one  of  those  twenty-three 
bales  which  could  have  been  properly  re-shipped;  and  that  no 
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endeavour  to  prepare  the  Bilk  for  re-shipment  would  have  been      Navokb 
successful.  Haodon. 

The  witnesses  for  the  defendants  examined  at  Gibraltar  were 

persons  who  had  there  bought  six  of  the  twenty-three  bales,  at  the 

sale  hereafter  mentioned.    The  purchaser  of  two  of  them  described 

them  as  wholly  damaged  and  spoiled,  except  about  sixty-eight  or 

seventy  pounds  in  the  centre  of  one  of  them,  which  were  very 

slightly  damaged,  the  whole  weight  of  that  bale  being  about  seven 

hundred  and  forty  pounds,  which  sixty  or  seventy  pounds  he  thought 

would  have  been  serviceable  for  the  purposes  to  which  waste-silk  is 

usually  applied.    The  purchaser  of  two  of  the  others  had  them 

shipped  to  England,  and  sold,  he  losing  about  forty  dollars  by  the 

transaction.    The  purchaser  of  one  of  the  others  had  not  been  able 

to  re-sell  it :  it  was  damaged  to  the  extent  of  one-third  in  bulk ;  the 

remainder  was  dry  and  sound.    The  purchaser  of  the  rest  had  sent 

it  to  England  at  a  fixed  price ;  but  it  had  not  been  sold.    Of  these 

.  witnesses,  some  described  the  other  bales  thus :  Some  of  the  bales 

were  completely  and  entirely  damaged  and  spoiled ;  others  had  a 

portion  dry  and  *sound,  some  to  the  extent  of  a  third  or  fourth,       [  *88 

others  in  a  much  less  proportion. 

The  English  witnesses  for  the  defendants  proved,  that  three  of 
the  above  bales,  and  another  bought  by  a  purchaser  who  was  not 
examined,  were  sold  in  England  as  silk ;  and  that,  in  their  opinion, 
silk  in  the  state  in  which  the  above  twenty-three  bales  were  described 
to  be,  could  have  been  sent  to  England  by  steamers,  without  being 
dried,  and  could  there  have  been  washed  and  so  dealt  with  as  to 
retain  the  character  of  silk. 

The  twenty-three  bales  were  sold  by  the  master,  under  the  advice 
of  the  surveyors  who  had  examined  them,  as  before  mentioned. 

The  examination  of  the  ship  was  on  the  16th  of  May,  the  day 
after  the  ship's  arrival.  The  surveyors  recommended  the  Indian 
com  to  be  discharged. 

The  second  examination  was  on  the  19th,  when  they  recommended 
that  the  whole  of  the  perishable  and  light  part  of  the  cargo  should 
be  discharged,  and  the  vessel  further  examined.  The  silk  was 
accordingly  conveyed  on  board  a  floating  store  in  the  bay,  and 
examined  on  the  28rd  of  May,  when  the  surveyors  recommended  an 
immediate  sale  of  the  twenty-three  bales.  Notice  of  sale  by  auction 
was  given ;  and  the  sale  took  place,  by  direction  of  the  master,  on 
the  27th  and  28th  of  May. 

The  Wanderer  was  under  repair  until  the  80th  of  June.    On  the 
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Nayoni      2nd  of  July  she  sailed  for  (i)  Gibraltar ;  and  she  arrived  at  Liverpool 
Haddok.     on  the  20th  of  July. 

Mr.  Borella,  the  person  interested  in  the  goods,  resided  at  Man- 
chester. He  received  no  information  as  to  the  ship,  until  a  few  days 
before  her  arrival  at  Liverpool,  when  he  received  information  that 
she  had  put  into  Gibraltar.  On  the  27th  of  July,  he  received  informa- 
tion of  the  fact  of  the  damage  which  had  been  sustained  by  the  silk, 
and  of  the  fact  of  the  sale,  and  the  account-sales,  in  the  same  letter. 
[  34  ]  The  plaintiff  had  no  agent  at  Gibraltar. 

The  defendants*  counsel  contended  at  the  trial ;  first,  that  this 
was  an  insurance  upon  the  whole  eighty-one  bales ;  and  that,  as 
all  but  the  twenty-three  in  question  had  arrived  at  their  place  of 
destination,  there  could  be  no  total  loss  within  the  meaning  of  the 
policy.  The  learned  Judge  overruled  this  objection,  and  directed 
the  jury  that  the  insurance  was  to  be  taken  as  upon  each  bale. 

Secondly,  that,  at  all  events,  if  the  silk  could  have  been  put  into 
a  state  in  which  it  could  have  been  conveyed  to  England  in  any 
other  ship,  it  was  the  duty  of  the  assured  to  incur  the  expense  of 
putting  it  into  such  state,  and  of  so  conveying  it. 

The  learned  Judge  left  to  the  jury  the  questions  following,  to 
which  they  returned  the  answers  following: 

First,  was  the  damage  to  the  goods  such  as  to  involve  total 
destruction  in  specie,  either  actual  or  inevitable?  Answer,  that 
some  portion  (but  what  portion  they  could  not  say)  of  each  bale 
would  have  arrived  home  without  losing  its  character  of  silk. 

Secondly,  would  a  prudent  owner  uninsured  have  adopted  the 
course  which,  in  fact,  was  adopted  as  to  these  bales  ?  Answer,  yes, 
he  would. 

Thirdly,  did  the  damage  to  the  goods  render  them  such  an 
intolerable  nuisance  to  the  rest  of  the  cargo  of  the  Wanderer,  that  it 
was  reasonably  justifiable  in  the  master  to  refuse  to  carry  them  anj 
further  in  that  ship  ?  Answer,  that  the  damage  to  the  goods  ren- 
dered them  such  a  nuisance  to  the  ship's  crew  (but  not  injuriooB  to 
the  cargo)  that  it  was  reasonably  justifiable  to  decline  to  carry  them 
any  further  in  the  Wanderer. 

Fourthly,  was  it  possible  to  examine  the  goods,  and,  by  a  reason- 
able expense,  or  moderate  expense,  at  Gibraltar,  to  send  them  home, 
[  «36  ]       so  that  they  would  still  *bear  the  character  of  silk,  by  some  other 
vessel  ?    Answer,  yes,  by  some  other  vessel. 

The  question  for  the  opinion  of   the  Court,  is,  whether  the 
(1)  Sic;  au  obvious  error  for  ''from.'* 
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plaintiff  was  entitled  to  recover  as  for  a  total  loss  in  respect  of  any,      Havonk 
and  if  any,  of  how  many,  of  the  bales.     If  he  was,  the  verdict  is  to      haddon. 
stand  for  sach  sum  as  the  Court  shall  direct.    If  he  was  not,  a 
verdict  is  to  be  entered  for  the  defendants. 

Borstoir,  for  the  plaintiff  (]) : 

Upon  the  findings  of  the  jary,  as  set  oat  in  the  case,  the  plaintiff 

is  clearly  entitled  to  recover  in  respect  of  the  whole  twenty-three 

bales.    It  appears  that  these  bales  were  in  a  state  of  putrefaction, 

and  tiierefore  the  master  was  justified,  by  his  duty  in  regard  to  the 

health  of  the  crew,  in  declining  to  bring  them  home.    It  will 

probably  be  contended  on  the  other  side,  that  it  was  the  duty  of  the 

assured  to  incur  the  expense  of  putting  the  silk  in  a  state  to  be 

brought  to  England.    But  it  is  found  as  a  fact,  that  he  had  no 

agent  at  Gibraltar,  and  that  the  master,  in  the  course  he  adopted, 

acted  bond  fide  for  the  benefit  of  all  concerned.    In  Cocking  v. 

Froier  (2),  which  was  an  action  for  a  total  loss  of  a  cargo  of  fish, 

open  a  voyage  from  St.   John's,  Newfoundland,  to  a    port  in 

Portugal,  the  policy  containing  the  usual  memorandum  declaring 

fish,  Ac,  free  from  average,  *unless  general,  or  the  ship  were       [  's^  ] 

stranded,  the  cargo  remaining  in  specie,  though  by  sea-damage 

rendered  of  no  value,  the  underwriters  were  held  not  liable,  there 

having  been   no  stranding:    and  Lord  Mansfibld  said:    ''This 

clause,  relative  to  fruit  and  fish,  is  now  a  very  old  one  in  policies  of 

insurance.      The  insurer  undertakes  for  all  losses  except  particular 

damage,  unless  the  ship  be  stranded :   he  engages  against  a  total 

loss.    What  is  a  total  loss  ?    The  total  loss  of  the  thing  insured,  is, 

the  absolute  destruction  of  it,  by  the  wreck  of  the  ship.      The  fish 

may  all  come  to  port ;   though,  from  the  nature  of  the  commodity, 

it  may  be  damaged,  it  may  be  stinking :    still,  as  the  commodity 

specifically  remains,  the  underwriter  is  discharged."    But  Lord 

KssjGS,   in  Burnett  v.  Kensington  (s),  said  ''  that  he  could  not 

(1)  The  point  marked  for  argument  was  no  total  loss  within  the  meaning 

on  the  part  of  the  plaintiff,  was  as  of  the  policy ;  and  that,  if  the  unin- 

lollows:  "The  plaintiff  will  contend,  jured  part  could  have  been  put  into 

that,  under   the   circnmstances   dis-  a  state  in  which  it  could  haye  been 

doeed  bythe  special  case,  he  is  entitled  conveyed  to  England,  it  was  the  duty 

to  reeover  as  for  a  total  loss  of  the  of  the  insured  to  incur  the  expense  of 

twenty-three  bales  of  silk  in  question."  putting  it  into  such  a  state,  and  of  so 

For  the  defendants:   "The  defen-  conveying  it." 
daste  will  contend,  that,  as  part  of  the         (2)  Park,  In&  8th  ed.  247. 
Abject-matter  insured  arrived  at  its         (3)  4  B.  B.  424  (7  T.  B.  210). 
place  of  destination  uninjured,  there 
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Natohi  subscribe  to  the  dictum  of  Lord  Mansfield,  in  Cocking  v.  Fraser^ 
Haddon.  that,  if  the  commodity  specifically  remain,  the  underwriter  is 
discharged."  Cocking  v.  Fraser  was  also  considered  in  Dyson  v. 
Rowcroft  (1)  where  the  Court  adopted  the  doubt  thrown  upon  the 
case  of  Cocking  v.  Fraser,  in  Burnett  v.  Kensington.  *  ♦  Cologan 
V.  The  London  Assurance  Company  (2)  is  also  in  point.     *     ♦     * 

[  37  ]  (Grbsswell,  J. :   The  form  of  the  policy,  excluding  average  loss, 

places  you  in  this  difficulty.  Can  it  be  said  that  this  silk  was 
totally  lost  when  at  Gibraltar  ?  It  is  another  thing  to  say  it  was 
not  worth  the  expense  of  bringing  home.) 

[  *ss  ]       The  case  certainly  ^states  that  it  existed  in  specie  as  silk. 

(Maule,  J. :  Not  only  did  it  exist  in  specie,  but  it  was  of  some 
value,  it  was  sold  as  silk.  Can  it,  then,  be  said  to  have  been 
totally  lost?) 

If  its  condition  was  such  as  to  justify  the  master  in  selling  it,  it  was 
totally  lost  to  the  owner.  In  Gernon  v.  The  Royal  Exchange 
Assurance  Company  (8),  it  was  expressly  held,  that,  if  a  cargo  be  so 
much  damaged  that  it  is  not  fit  to  be  sent  forward  to  a  market,  the 
assured  may  abandon,  as  a  total  loss. 

(Maulb,  J.:  That  was  not  the  case  of  an  assurance  free  from 
average.) 

If  the  cargo  is  so  damaged  by  a  peril  insured  against,  that  no 
prudent  master  would  bring  it  home,  the  loss  is  total. 

(Wilde*,  Ch.  J. :  Is  the  cargo  unfit  to  proceed,  when  a  little 
expense  may  restore  it  ? 

Crbsswbll,  J. :  What  amount  of  injury  to  the  silk  would  have 
justified  the  assured  in  treating  it  as  a  total  loss  ?  Would  80  or  90 
per  cent.  ?) 

Probably  not. 

(Cresswbll,  J.:  Neither  would  99  per  cent.:  to  charge  the 
underwriters  upon  such  a  policy  as  this,  there  must  be  an  actual 
total  loss.     Davy  v.  MUford  (4)  is  very  much  like  this  case :   there, 

(1)  7  B.  B.  809  (3  Bob.  &  P.  474).      (4)  16  East.  669;  see  15  B.  B. 

(2)  17  B.  B.  390  (6  M.  &  S.  447).     279,  «. ;  62  B.  B.  849,  n. 
(lii)  16  B.  B.  630  (6  Taunt.  383). 
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the  poliej  was  effected  on  flax,  valaed  at  so  mach,  and  warranted  Navone 
free  of  particular  average ;  and  it  was  held,  that,  the  vessel  being  haddon. 
wrecked,  and  the  assured  not  having  abandoned,  bat  having 
laboured  to  save  the  cargo,  and  having  in  fact  saved  a  part 
(one  sixteenth),  though  much  damaged,  they  were  entitled  to 
recover  as  for  a  total  loss  of  that  part  which  was  in  fact  totally  lost, 
but  not  for  the  rest,  which  was  saved  to  them  in  specie,  though 
deteriorated.) 

Parry  v.  Aherdein  (1)  shows  that  that  is  not  the  true  test.  There, 
a  vessel,  having  goods  on  board  upon  which  an  insurance  was 
effected,  but  which  were  warranted  free  from  average  unless 
general,  was  placed  in  so  much  ♦danger  by  perils  of  the  sea,  that  [  **»  ] 
the  crew  deserted  her  in  order  to  save  their  lives  ;  and  the  owners 
of  the  goods,  upon  receiving  intelligence  of  this,  gave  notice  of 
abandonment.  A  few  days  afterwards,  the  vessel  was  found  by 
some  fishermen,  and  towed  into  port,  and  repaired ;  but  the  goods 
(which  were  of  a  perishable  nature)  had  been  so  much  injured  by 
the  salt  water,  that  they  would  not  have  been  worth  any  thing 
if  forwarded  to  the  place  of  destination.  It  was  held  that  the 
assured,  under  the  circumstances,  were  entitled  to  recover  for  a 
total  loss.  All  the  authorities  underwent  discussion  in  Rcmx  v. 
Salvador  (2),  where  the  judgment  of  this  Court  was  affirmed  on  error. 
[He  cited  Stevens  on  Average  (3).] 

(Crksswbbl,  J. :  The  author  is  there  merely  giving  the  mode  of        [  ^O 
stating  an  average  loss.) 

The  other  view  of  the  case  is  this :  The  assured,  having  no  agent 
at  Gibraltar,  clearly  was  not  bound  to  incur  expense  for  the 
purpose  of  putting  the  silk  in  a  condition  to  be  re-shipped.  The 
master,  under  the  circumstances,  was  the  agent  of  the  underwriter. 
In  Mr.  Justice  Story's  edition  of  Abbott  on  Shipping  (4),  it  is  said 
that,  if  the  cargo  is  of  a  perishable  nature,  "  and  there  be  no  time 
or  opportunity  to  consult  the  merchant,  the  master  ought  either  to 
tranship  or  sell  it,  ^according  as  the  one  or  the  other  will  be  most  [  *^^  ] 
beneficial  to  the  merchant."  And,  in  a  note  thereto,  reference  is 
made  to  a  case  of  Jordan  v.  Warren  Insurance  Company  (6),  where 
it  was  held,  that,  when  a  cargo  is  so  much  injured  that  it  will 

(1)  33  B.  E.  221  (9  B.  &  C.  411;  (3)  5th  e<L  p.  80. 

4  Kan.  ft  By.  34H).  (4)  dth  American  edit.  p.  447. 

(i)  43  B.  B.  038  (3  Bing.  N.  C.  266;  (6)  Story,  C.  0.  342. 
4  Seott,  1). 
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Navomk      endanger  the  safety  of  the  ship  and  cargo,  or  it  will  become  utterly 

Haddon.     worthless,  it  is  the  duty  of  the  master  to  land  and  sell  the  cargo 

at  the  place  where  the  necessity  arises,  even  though  it  might  have 

been  carried  to  the  port  of  destination,  and  there  landed.    That 

is  exactly  this  case. 

Martin  (with  whom  was  Greenwood),  for  the  defendants,  was 
not  called  upon. 

WiLDB,  Ch.  J, : 

This  is  an  action  upon  a  policy  of  insurance  on  certain  bales 
of  waste- silk,  valued  at  a  certain  sum,  and  warranted  free  of  par- 
ticular average,  unless  the  ship  should  be  stranded.  The  facts 
found  are  these :  That  the  vessel,  with  the  silk  on  board,  set  sail 
on  the  voyage  insured ;  that  she  encountered  bad  weather,  and  was 
compelled  to  put  into  Gibraltar ;  that,  it  being  found  necessary  to 
unload  the  vessel,  the  silk  was  taken  out ;  that,  upon  examination, 
certain  of  the  bales  were  found  to  have  sustained  no  damage,  and 
others  so  little  as  not  to  render  them  incapable  of  being  re-shipped 
and  carried  to  their  destination ;  and  that  certain  other  of  the 
bales  were  found  to  be  so  much  damaged  by  sea-water,  that  it  was 
thought  advisable  to  sell  them  at  Gibraltar ;  but  that  no  one  of 
the  bales  was  so  damaged  as  to  make  the  whole  contents  useless 
for  any  mercantile  purpose.  There  was,  therefore,  no  entire  loss 
of  any  one  bale ;  consequently,  the  facts  stated,  as  it  seems  to  me, 
decide  the  case.  It  is  a  case  of  average,  and  not  of  total,  loss. 
[  *43  ]  It  is  found,  that,  by  ^incurring  a  reasonable  expense,  the  silk 
might  have  been  sent  on  by  another  vessel  to  its  destination, 
though  in  a  deteriorated  state,  still  bearing  the  character  of  silk. 
What,  then,  is  there  to  turn  this  into  a  total  loss  ?  From  the 
nature  of  the  article,  and  its  being  peculiarly  susceptible  of  injury 
from  various  causes,  the  underwriter  says  he  will  not  be  liable  to 
average  loss  on  silk,  except  in  a  given  event ;  and  the  premium  is 
calculated  with  reference  to  his  liability  for  a  total  loss  only.  Now, 
the  facts  found,  are,  that  the  silk  in  question  was  only  partially 
damaged,  that  no  one  package  was  so  injured  as  in  the  result  to 
lead  to  its  entire  destruction,  but  that  the  whole  might  have  been 
sent  forward,  as  silk,  in  a  reasonable  time,  and  at  a  reasonable 
expense.  There  is,  therefore,  no  pretence  whatever  for  converting 
this  into  a  case  of  total  loss.  The  cases  of  Anderson  v.  WaUis  {^), 
(1)  14  B.  £.  642  (3  Camp.  440 ;  2  M.  &  S.  240). 
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and  Hunt  v.  Tlie  Royal  Exchange  Assurance  Company  (1)  have  settled      Navoks 

that  any  delay  within  reasonable  limits,  would  not  suffice  to  make     uadoon. 

that  a  total  loss  which  was  not  in  its  nature  an  entire  destruction 

of  the  subject-matter  of  insurance.    There  was  no  unreasonable 

delay  here ;  for,  it  appears  that  the  Wanderer  put  into  Gibraltar  on 

the  11th   of  May,  and  was  repaired   and  ready  for  sea  on  the 

30th  of  June.    To  sustain  the  claim  for  a  total  loss,  the  case  should 

have  found  circumstances  which  would  have  prevented  the  assured 

from  having  the  benefit  of  the  voyage.    None  such  are  found  here: 

on  the  contrary,  it  is  found,  as  before  observed,  that  a  reasonable 

expense  would  have  enabled  the  master,  within  a  reasonable  time, 

to  forward  the  silk  to  its  destination.    The  facts  bring  the  case 

within  the  authorities,  which  cannot  be  disputed,  and  which  clearly 

entitle  the  defendants  to  our  judgment.     The  only  ground  upon 

which  *it  was  sought  to  distinguish  the  case  from  those  which  are       L  *^^  3 

adverse  to   the   plaintiff's  view,  was,  that  it  is  found  here  that 

the  assured  had  no  agent  at  Gibraltar.      But,  when  it  is  found 

that  the  goods  might  have  been  forwarded  at  a  reasonable  cost, 

and  within  a  reasonable  time,  to  their  destination,  I  think  that 

argument  fails. 

Maule,  J. : 

I  also  am  of  opinion  that  our  judgment  must  be  for  the  defen- 
dants. Roux  V.  Salvador  was  relied  on  for  the  plaintiff :  but  the 
deeiaion  there,  proceeded  upon  the  fact  that  the  hides  were  damaged 
to  such  an  extent  that  they  could  not  have  been  forwarded  to  their 
destination  in  such  a  state  as  to  retain  the  character  of  .hides.  The 
loas,  therefore,  clearly  was  total.  Here,  the  silk  was  very  much 
damaged,  but  not  to  such  an  extent  as  to  prevent  its  being  carried, 
as  silk,  to  its  destination.  A  partial  loss  cannot  be  turned  into  a 
total  loss,  because  those  who  have  the  control  over  the  goods,  may 
act  prudently  in  selling  them  at  an  intermediate  port,  rather  than 
inear  the  expense  of  cleansing  and  re-shipping  them.  It  may  be 
that  a  prudent  owner  uninsured  would  not  have  thought  it  worth 
hia]  while  to  carry  these  goods  further,  but  would  have  left  them 
behind :  still,  that  alone  would  not  make  the  loss  total. 

CbB8SW£LL,  J. : 

I  am  entirely  of  the  same  opinion.    Lord  Mansfield,  in  the  first 
ease  which  I  believe  is  to  be  found  in  the  books  upon  this  subject, 
(1)  17  B.  B.  264  (5  M.  &  S.  47). 

18—2 
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Navonb  expressed  an  opiniou,  that,  upon  a  policy  in  this  form,  there  could 
Haddon.  be  no  total  loss,  where  the  goods  still  physically  existed.  Some 
exceptions  have,  undoubtedly,  been  engrafted  upon  the  rule  so 
unequivocally  laid  down.  Still,  if  the  goods  are  in  such  a  state 
that  they  are  capable  of  being  forwarded,  however  they  may  be 
deteriorated,  the  loss  is  not  a  total  loss.  The  American  Courts 
t  •^B  ]  seem  to  adhere  *to  the  rule  laid  down  in  Cocking  v.  Eraser. 
Whether  that  is  the  better  rule  or  not,  it  is  not  worth  while  now 
to  consider ;  for,  there  clearly  has  been  no  total  loss  here,  even 
according  to  the  more  liberal  principle  adopted  by  the  recent 
English  decisions. 

WiLDB,  Ch.  J. : 

My  brother  Williams,  who  was  present  when  the  argument  took 
place,  concurs  in  the  decision  we  have  pronounced. 

Judgment  for  the  defendants. 


I860.  LY8AGHT  v.  BRYANT. 

Jan.  14. 
(9  C.  B.  46—64 ;  S.  C.  19  L.  J.  C.  P.  160;  2  Car.  &  Kir.  1016.) 

■-      -J  A.  and  B.  carried  on  business  in  partnership.    The  firm  being  indebted 

to  C,  A.  (who  acted  as  C.*s  agent),  with  the  concurrence  of  B.,  indorsed 
a  bill  of  exchange  in  the  name  of  the  firm,  and  placed  it  amongst  the 
securities  whiph  he  held  for  C,  but  no  communication  of  the  fact  was  made 
to  C. :  Held,  a  good  indorsement  by  A.  and  B.,  to  C. 

The  holder  of  a  bill  of  exchange  may,  in  an  action  against  the  drawer, 
avail  himself  of  a  notice  of  dishonour  given  in  due  time  by  any  party  to 
the  bill,  who,  at  the  time  of  giving  the  notice,  was  under  liability  to  him  (1). 

Assumpsit.  The  first  count  of  the  declaration  stated  that  the 
defendant,  on  the  7th  of  May,  1847,  made  his  bill  of  exchange  in 
writing,  and  directed  the  same  to  one  Matthews,  and  thereby 
required  the  said  Matthews  to  pay  to  his,  the  defendant's,  order, 
the  sum  of  800Z.,  six  months  after  the  date  thereof ;  that  the  defen- 
dant then  indorsed  the  said  bill  to  one  James  Lysaght  and  one 
William  Smithett,  who  then  indorsed  the  same  to  the  plaintiff;  and 
that  Matthews  did  not  pay  the  same,  although  duly  presented,  of 
which  the  defendant  had  notice,  &c. 

Pleas,  amongst  others,  first,  that  the  defendant  had  no  notice  of 
the  dishonour  of  the  bill  by  the  drawee;  secondly,  that  Lysaght  and 
Smithett,  did  not  indorse  the  bill,  in  manner  and  form  as  in  the 
first  count  alleged. 

(1)  See  sects.  21  and  49  of  the  Bills  of  Exchange  Act,  1S82.— J.  G.  P. 
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The  cause  was  tried  before  Wilde,  Gh.  J.,  at  the  sittings  in  London     Ltbaght 
after  the  last  Term.    It  appeared  that  James  Lysaght  and  William      brtant. 
Smithett  had  carried  on  basiness  in  partnership  together,  as  East 
India  merchants ;  and  that  the  firm  being  indebted  to  the  plaintiff, 
Admiral  Lysaght,  the  father  of  James  Lysaght,  in  the  sum  of 
6,0002.,  James  Lysaght,  in  July  or  August,  1847,  with  Smithett's 
concurrence,  and  in  his  presence,  indorsed  the  bill  in  question  to 
the  plaintiff.    To  prove  this,  James  Lysaght  was  called.    He  stated, 
that,  after  he*had  so  indorsed  the  bill,  he  held  it  as  his  father's 
agent,  keeping  it  either  in  a  separate  part  of  the  cash-box,  or  at  his 
chambers  in  Begent  Street.    It  did  not  appear  *that  the  fact  of  the        [  *47  ] 
indorsement  had  been  communicated  by  the  son  to  the  father. 

The  bill  was  duly  presented  on  the  10th  of  November,  when  it 
became  due,  but  was  not  paid ;  whereupon  Lysaght  and  Smithett, 
on  the  11th  of  November,  gave  the  defendant  the  following  notice 
of  dishonour : 

"  Sir, — ^We  beg  to  inform  you  that  your  draft  on  Mr.  Matthews, 
dated  the  7th  of  May  last,  at  six  months'  date,  for  8002.,  was  duly 
presented,  at  &c.,  for  payment,  when  the  answer  given  to  the 
notary  was,  '  no  effects.'  The  bill  is  now  in  our  possession,  and  we 
require  you  to  take  it  up  immediately.  Meanwhile,  we  request 
you  to  take  notice  we  do  not  release  you  from  responsibility  by 
holding  it  over.  "Yours,  &c. 

"Lysaght,  Smithett  &  Co." 

On  the  part  of  the  defendant,  it  was  proved  that  it  was  the  custom 
of  notaries  in  London  to  keep  copies  of  all  bills  that  pass  through 
their  hands,  with  all  indorsements  thereon,  and  that  this  practice 
was  observed  at  the  office  of  Duff,  the  notary  by  whom  the  bill  was 
presented.  And  the  notary's  book  was  produced,  and  the  clerk 
who  entered  the  bill  therein,  called :  and  from  these  it  appeared, 
assuming  the  entry  to  have  been  correctly  made,  that  there  was  no 
indorsement  by  Lysaght  and  Smithett  upon  the  bill  at  the  time  of 
its  presentment. 

It  was  then  submitted  that  the  notice  of  dishonour  was  insufficient. 

The  Lord  Chief  Justice  reserving  that  point,  left  it  to  the  jury 
to  say  whether  the  indorsement  by  Lysaght  and  Smithett  was  made 
before  or  after  the  bill  arrived  at  maturity. 

A  verdict  having  been  found  for  the  plaintiff, 

Byles,  Serjt.,  pursuant  to  the  leave  reserved  to  him  at  the  trial, 
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Ltsaght  raoved  for  a  rule  nUi  to  enter  the  *verdict  for  the  defendant,  or  for 
Bryant.  &  n^w  trial  on  the  ground  that  the  verdict  was  against  evidence. 
[  *48  ]  Assuming  that  the  jury  were  justified  in  giving  credit  to  the 
witness  James  Lysaght,  rather  than  to  the  entry  in  the  notary's 
book,  there  was  no  proof  of  the  indorsement,  to  constitute  which 
there  must  be  something  more  than  mere  writing  on  the  back  of 
the  instrument :  there  must  be  a  delivery,  actual  or  constructive, 
to  the  indorsee. 

(Wilde,  Ch.  J. :  There  was  evidence  that  James  Lysaght  acted 
as  his  father's  agent ;  and  he  swore  that  he  had  appropriated  and 
set  apart  this  bill,  after  it  had  been  indorsed,  for  his  father.) 

Assuming,  then,  that  Admiral  Lysaght,  was  the  holder  of  the  bill 
at  the  time  it  became  due,  the  notice  of  dishonour  given  by  Lysaght 
and  Smithett,  did  not  enure  as  a  notice  from  him.    The  object  of 
the  notice  of  dishonour  is  twofold :  not  only  must  it  show  that  the 
bill  has  been  presented  and  refused  payment,  but  it  must  also 
contain  a  notification  of  the  fact  that  the  party  who  gives  the 
notice,  looks  to  the  party  who  receives  it,  for  payment  of  the 
amount.    Three  cases  have  occurred  that  are  somewhat  like  the 
present.   In  Woodthorpe  v.  Lawes  (1),  a  bill  of  exchange  indorsed  in 
blank  was  left  by  the  indorsee  at  the  office  of  B.,  an  attorney,  to  be 
presented   by  him.     The   bill  being  dishonoured,   B.   sent  the 
following  notice  to  the  drawer:  ''A  bill  drawn  by  you  upon,  and 
accepted  by,  Mr.  J.  W.,  for  81Z.  8«.,  due  yesterday,  is  dishonoured 
and  unpaid ;  and  I  am  desired  to  give  you  notice  thereof,  and  to 
request  that  the  same  may  be  immediately  taken  up : "  and  this 
was  held  to  be  a  sufficient  notice,  although  the  attorney  did  not 
state  on  whose  behalf  he  applied,  or  where  the  bill  was  lying.    The 
[  '49  ]       expression,  however,  "  I  am  desired  to  give  you  *notic€,"  was 
equivalent  to  saying  that  the  person  giving  the  notice  did  so  as 
agent  for  the  holder.    In  Chapman  v.  Keane  (2),  it  was  held  that 
the  holder  of  a  bill  is  entitled  to  avail  himself  of  notice  of  dishonour 
given  by  any  party  to  the  bill ;   and,  therefore,  that  an  indorsee, 
who  has  indorsed  over,  and  is  not  the  holder  at  the  time  of  the 
maturity  and  dishonour,  may  give  notice  at  such  time  to  an  earlier 
party,  and,  upon  afterwards  taking  up  the  bill,  and  suing  sucli 
party,  may  avail  himself  of  such  notice.    In  Hairison  v.  Ruscoe  (3)  , 
a  bill  of  exchange  was  drawn  by  A.,  indorsed  by  him  to  B.,  aad 

(1)  2  M.  &  W.  109.  4  Nev.  &  M.  607). 

(2)  42  K.  E.  363  (3  Ad.  &  El.  193;  (3)  71  R.  B.  640  (15  M.  &  W.  231). 
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by  B.  to  C,  in  whose  hands  it  was  dishononred.  G.'s  attorney.  Ltsaqht 
gave  notice  of  dishonour  in  dae  time  to  A.,  but  stated  therein,  by  rrtant. 
mistake,  that  he  was  directed  by  B.  (from  whom  he  had  no 
authority,)  to  apply  for  payment  of  the  bill :  and  it  was  held  that 
the  notice  of  dishonour  was  sufficient,  notwithstanding  the  mis- 
representation, the  only  effect  of  which  was,  to  give  A.  every 
defence  against  C.  that  he  could  have  had  if  the  notice  had  really 
been  given  by  B.  That  case  is  the  converse  of  this, — the  notice 
being  given  by  the  party  coming  after  the  plaintiff  on  the  bill. 

(Williams,  J. :  Pabkb,  B.,  in  that  case  says :  "  Since  the  case 
of  Chapman  v.  Keane^  it  must  be  considered  as  perfectly  settled, 
that  a  notice  of  dishonour  need  not  be  given  by  the  holder,  but 
that  he  may  avail  himself  of  notice  given,  in  due  time,  by  any 
party  to  the  bill.  The  decision  in  that  case  is  referred  to  and 
adopted  by  Chancellor  Eent(i),  and  Mr.  Justice  Story  on  Bills 
of  Exchange  (2).  The  former  states  the  rule  to  be,  that  the  notice 
may  be  given  by  any  one  who  is  a  party  to  the  bill :  the  latter 
states  it  more  fully,  and  says  that  the  notice  will  be  sufficient, 
although  not  given  by  the  holder  or  his  *agent,  if  it  comes  from  [  *^^  ] 
some  person  who  holds  the  bill  when  it  is  dishonoured,  or  is 
a  party  to  the  bill,  or  who  would,  on  the  same  being  returned 
to  him,  and  after  payment,  be  entitled  to  require  reimbursement 
thereof.") 

The  party  who  avails  himself  of  a  notice  so  given,  must  stand  in 
the  same  position  as  the  person  whose  notice  he  avails  himself  of. 

(Maulb,  J. :  Has  this  defendant  any  defence  against  Lysaght 
and  Smithett?  A  notice  by  an  intermediate  party,  is  a  good 
notice  by  the  plaintiff,  but  it  lets  in  a  set-off  or  other  defence  which 
the  defendant  would  have  had  against  the  person  who  actually 
gives  the  notice.) 

The  defendant  has  not  had  such  a  notice  as  to  entitle  the  present 
plaintiff  to  sue  him  upon  the  bill. 

(Crbsswell,  J. ;  I  find  the  rule  thus  laid  down  in  Byles  on 
Bills (3):  ^'The  object  of  notice  is  two-fold;  first,  to  apprise  the 
party  to  whom  it  is  addressed,  of  the  dishonour ;  and,  secondly, 

(1)  3  Kent's  Comm.  p.  100.  (3);.5tli  ed.  p.  214. 

(2)  Sect  30i. 
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LY8AGHT     case,  if  the  jury  were  right  in  the  concluBion  to  which  they  came : 
Bryant,     and  I  am  not  prepared  to  say  that  they  were  wrong. 

WiLDB,  Ch.  J. : 

I  certainly  was  not  dissatisfied  with  the  verdict.  Lysaght  the 
younger  swore  positively  that  the  security  in  question  was  appro- 
priated by  him,  with  Smithett's  assent,  in  part  discharge  of  the 
debt  due  to  the  plaintiff.  He  was  very  strictly  cross-examined  as 
to  the  period  at  which  the  indorsement  took  place :  he  distinctly 
swore  that  it  was  before  the  bill  became  due :  he  believed  it  was  in 
July  or  August.  If  Lysaght  and  Smithett  intended  to  act  honestly, 
they  were  bound  to  make  the  indorsement ;  and  there  is  no  reason 
for  supposing  that  they  did  not,  or  that  James  Lysaght  stated  that 
which  was  untrue.  On  the  other  hand,  there  can  be  as  little  doubt 
that  the  notary's  clerk  meant  correctly  to  copy  the  indorsements 
into  the  book.  It  was  for  the  jury  to  decide  between  the  conflicting 
I  *6^  ]  statements.  As  *to  the  notice  of  dishonour,  the  case  seems  to 
fall  within  the  authorities.  The  facts  show  that  Lysaght  and 
Smithett  had  due  notice  of  the  dishonour  of  the  bill,  one  of  them 
having  caused  it  to  be  presented,  and  having  had  it  returned  to 
him.  A  notice,  therefore,  by  Lysaght  and  Smithett,  then  being 
under  a  liability  to  the  present  plaintiff,  according  to  the  authorities, 

enures  as  a  notice  to  the  defendant. 

Rule  refused. 


1850.  STOEIE  V.  The  BISHOP  of  WINCHESTER. 

•^'!!lf.^'  (9  0.  B.  62—93 ;  S.  C.  19  L.  J.  C.  P.  217.) 

[  ^2  1  In  quare  impedit^  the  Ordinary  cannot  coxmterplead  the  patron's  title,  by 

setting  up  title  in  the  Queen,  by  lapse. 

Where  the  incumbent  of  a  parish  church  presents  himself  to  a  district 
church  within  the  parish,  created  under  the  Church  Building  Acts,  1 818, 181 9 
(58  Geo.  in.  c.  45,  and  59  Geo.  III.  c.  134),  the  annual  value  of  the  two 
livings  exceeding  1,000/.,  the  parish  church  becomes,  under  the  provisions  of 
the  Pluralities  Act,  1838  (1  &  2  Vict.  c.  106),  ss.  4,  11,  ipso  facto  void. 

QUARE  IMPEDIT.  The  declaration  stated,  that  whereas  John 
George  Storie,  the  plaintiff,  theretofore,  and  before  and  until  and 
after  the  making  of  the  representation  and  Order  in  Council,  and 
the  effecting  of  the  division  and  assignment  of  the  district  parish 
of  St.  Mary  Magdalen,  Peckham,  as  thereinafter  respectively 
mentioned,  to  wit,  on  the  16th  of  April,  1842,  and  from  thence 
continually  until  and  upon  and  after  the  28th  of  October,  1848» 
was  seised  of  the   advowson   of  the   vicarage  of   the  church  ot 
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St.  GUes,  in  the  parish  of  Camberwell,  in  gross,  as  of  fee  and  right : 
And  also,  before  the  making  of  the  said  representation,  and  the 
Order  in  Council,  and  the  effecting  of  the  division  and  assignment 
thereinafter  respectively  mentioned,  to  wit,  on  the  1st  of  May,  1842, 
her  Majesty's  Commissioners  for  building  new  churches,   duly 
caused  the  said  church  of  *St.  Mary  Magdalen  to  be  built,  to  wit, 
under  and  in  pursuance  of  the  provisions  of  the  Act  of  Parliament 
made  and  passed  in  the  fifty-eighth  year  of  the  reign  of  his  late 
Majesty  King  Greorge  the  Third  for  building  and  promoting  the 
building  of  additional  churches  in  populous  parishes,  and  of  the 
Act  of  Parliament  made  and  passed  in  the  fifty-ninth  year  of 
the  reign  of  his  said  late  Majesty,  to  amend  and  render  more 
effectual  the  said  first-mentioned  Act :  And  the  said  last-mentioned 
church  was  then,  to  wit,  on  the  day  and  year  last  aforesaid,  duly 
consecrated,  to  wit,  by  the  said  Charles  Richard,  as,  and  being, 
such  Bishop  as  aforesaid:   And  thereupon,  and  whilst  the  said 
John  George  Storie  was  so  seised  as  aforesaid,  to  wit,  on  the  1st  of 
June,  1842,  aforesaid,  the  said  Commissioners,  having  taken  into 
consideration  all  the  circumstances  attending  the  said  parish  of 
St.   Giles,   Camberwell,  were  of    opinion  that  it  was  expedient 
(amongst  other  things)  that  an  ecclesiastical  district  should,  to 
wit,  under  the  provisions  of  the  said  first-mentioned  Act,  be  divided 
from  the  parish  of  St.  Giles,  Camberwell,  aforesaid,  and  assigned 
to  the  said  church  of  St.  Mary  Magdalen,  for  the  purposes  in  the 
said  first-mentioned  Act  in  that  behalf  mentioned ;  and  did  then, 
to  wit,  on  the  day  and  year  last  aforesaid,  according  to  the  statute 
in  soch  case  made  and  provided,  represent  such  opinion  to  her 
Majesty,  the  Queen,  in  Council ;  and  did  state,  in  such  representa- 
tion,  the  bounds  by  which  such    district    was  proposed  to  be 
described :  And  the  said  Bishop  did  then,  to  wit,  on  the  day  and 
year  last  aforesaid,  consent  to  the  said  division  and  assignment, 
and  did  signify  such  consent  under  his  hand  and  seal,  to  wit,  at 
Camberwell  aforesaid,  in  the  county  aforesaid :  And  afterwards,  to 
wit,  on  the  18th  of  June,  1842,  aforesaid,  at  the  Court  at  Bucking- 
ham Palace,  our  sovereign  lady  the  Queen,  having  taken  the  said 
representation  into  consideration,  was  pleased,  by  and  *with  the 
adviee  of  her  Privy  Council,  to  approve  thereof,  and  to  order  and 
direct  that  the  said  division  and  assignment  should  be  made  and 
efiEeeted  agreeably  to  the  provisions  of  the  statute  in  such  case 
made  and  provided :  And  thereby,  then,  to  wit,  on  the  day  and 
year  last  aforesaid,  the  said  division  and  assignment  respectively 
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Storie  became  and  were  made  and  effected  under  and  by  virtue  of  the 
The  Bishop  Sftid  statutes,  to  wit,  at  Gamberwell  aforesaid,  in  the  county  afore- 
said :  And  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
the  said  district  was  duly  ascertained  and  marked  out  by  described 
bounds,  and  the  description  of  such  bounds  was  duly  inrolled  and 
registered,  and  notice  thereof  was  duly  given,  as  by  the  said  first- 
mentioned  Act  required :  And  thereupon,  by  force  of  the  said 
statutes,  to  wit,  on  the  day  and  year  last  aforesaid,  such  district 
became  and  was  called  "  The  district  parish  of  St.  Mary  Magdalen, 
Peckham"  (being  the  name  given  thereto  in  the  instrument  bo 
inrolled  as  aforesaid),  and  became  and  was  a  separate  and  distinct 
district  parish;  and  the  said  church  of  St.  Mary  Magdalen,  so 
assigned  to  such  district  (being  duly  consecrated  for  that  purpose,) 
became  and  was  the  district  parish  church  of  the  said  district  parish 
of  St.  Mary  Magdalen,  Peckham,  for  all  ecclesiastical  purposes,  in 
manner  as  in  and  by  the  said  Acts  respectively  provided ;  and  the 
said  last-mentioned  church  (the  same  having  been  built  and  appro- 
priated as  and  in  the  manner  aforesaid,)  became  and  was  a  perpetual 
curacy,  and  became,  and  was  considered  in  law  as,  a  distinct  bene- 
fice and  church,  that  is  to  say,  a  benefice  presentative,  so  far  as 
by  the  said  Acts  in  that  behalf  provided  and  enacted,  to  wit,  at 
Gamberwell  aforesaid,  in  the  county  aforesaid :  And  the  said  John 
George  Storie,  being,  during  all  the  time  aforesaid,  and  remaining,  so 
seised  of  the  advowson  of  the  vicarage  of  the  said  church  of  the  parish 
of  St.  Giles,  Gamberwell,  as  aforesaid  (out  of  which  the  said  district  of 

t  *66  ]       St.  Mary  *Magdalen,  Peckham,  had  been  and  was  so  taken  as  afore- 
said), thereby  then  became  seised,  as  of  fee  and  right,  of  the  perpetual 
right  of  presentation  or  nomination  and  appointment  of  the  spiritual 
person  to  be  the  incumbent  of,  or  to  serve,  the  said  district  church 
of  St.  Mary  Magdalen,  Peckham,  in  manner  as  in  the  said  Acts 
respectively  in  that  behalf  provided,  that  is  to  say,  upon  and  after  the 
death  or  other  avoidance  of  the  said  Rev.  John  George  Storie,  clerk, 
the  then  incumbent  of  the  said  parish  of  St.  Giles,  Gamberwell,  or 
upon  and  after  the  voluntary  resignation  of  the  said  district  church 
by  the  said  incumbent  of  the  said  last-mentioned  parish,  to  wit,  at 
Gamberwell  aforesaid,  in  the  county  aforesaid :  And  the  said  John 
George  Storie  being  and  remaining  so  seised  of  the  said  advowson 
of  the  vicarage  of  the  church  of  St.  Giles,  Gamberwell,  and  of  the 
said  right  of  presentation  or  nomination  and  appointment  to  the  said 
district  church  of  St.  Mary  Magdalen,  Peckham,  as  respectively  afore- 
said, afterwards,  to  wit,  on  the  20th  of  May,  1848,  the  said  church  of 
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St.  Giles,  Gamberwell,  duly  became  and  was  vacant,  to  wit,  by  the 
resignation  of  the  said  John  George  Storie,  to  wit,  at  Gamberwell 
aforesaid,  in  the  county  aforesaid,  which  said  resignation  was  then 
and  there  duly  accepted  by  the  said  Charles  Richard,  as,  and  being, 
such  Bishop  as  aforesaid :  And  thereupon  the  said  John  George 
Storie,  being  and   remaining   so  seised  as  respectively  aforesaid, 
to  wit,  on  the  28th  of  October,  1843,  aforesaid,  at  the  parish  of 
St.  Giles,  Gamberwell,  aforesaid,  in  the  county  aforesaid,  presented 
to  the  last-mentioned  church,  being  so  vacant  as  aforesaid,  or  prayed 
the  said  Charles  Bichard,  as,  and  being,  such  Bishop  as  aforesaid, 
to  admit  himself,  the  said  John  George  Storie,  clerk,  who,  on  his 
own  presentation  or  prayer   as    aforesaid,   was    duly  admitted, 
instituted,  and  inducted  into  the  same,  in  the  time  of  *peace,  in 
the  time  of  our  sovereign  lady  Victoria,  the  now  Queen  of  Great 
Britain,  to  wit,  on  the  day  and  year  last  aforesaid :  And,  afterwards, 
and  whilst  the  said  John  George  Storie  was  and  remained  so  seised 
of  the  said  right  of  presentation  or  nomination  and  appointment 
to  the  said  district  church  of  St.  Mary  Magdalen,  Peckham,  the 
Bev.  James  Sydney  Darvell,  clerk,  which  said  James  Sydney  Darvell 
had  been  and  was,  at  the  time  of  the  consecration  of  the  said  district 
church,  and  the  division  and  assignment  of  the  said  district  parish 
as  respectively  aforesaid,  appointed  by  the  then  incumbent  of  the 
said  church  of  St.  Giles,  Gamberwell,  to  wit,  the  said  John  George 
Storie,  clerk,  and  licensed,  to  wit,  by  the  said  Charles  Bichard,  as, 
and  being,  such  Bishop  as  aforesaid,  as,  and  to  be,  the  stipendiary 
curate  to  serve  the  said  district  church,  resigned  the  stipendiary 
curacy  of  the  said  district  church  of  St.  Mary  Magdalen,  Peckham, 
to  wit,  at  Gamberwell  aforesaid,  in  the  county  aforesaid ;  which 
said  last-mentioned  resignation  was  then,  and  there  accepted  by  the 
said  Charles  Bichard,  as,  and  being,  such  Bishop  as  aforesaid  :  And 
thereupon,  to  wit,  on  the  day  and  year  last  aforesaid,  and  whilst 
the  said  John  George  Storie  was  and  remained  so  seised  of  the  said 
right  of  presentation  or  nomination  and  appointment  to  the  said 
district  church  as  aforesaid,  to  wit,  on  the  day  and  year  last  afore- 
saidy  the  said  district  church  of  St.  Mary  Magdalen,  Peckham,  had 
become  and  was  vacant,  no  spiritual  person  having  ever  theretofore 
been  instituted  or  licensed  as  the  perpetual  curate  of  the  said  dis- 
trict church,  or  presented,  nominated,  or  appointed  to  the  perpetual 
curacy  of  the  said  district  church :  And  that  it  then  and  there 
belonged,  and  now  belongs  to  the  said  John  George  Storie  to  present 
or  nominate  and  appoint  a  fit  spiritual  person  to  the  said  district 
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8T0RIK      churchy  so  being  vacant  as  aforesaid ;  bat  that  the  said  Bishop 
Thk Bishop   woold  not  permit  him  so  to  do,   and   onjastly  hindered  him, 
^^^^^     *wherefore  he,  the  said  John  Greorge  Storie,  said  he  was  injured,  &c. 
I  •ei  ]  Second  plea,  that  the  said  John  Greorge  Storie  ought  not  to  have 

or  maintain  his  said  action  against  the  said  Bishop,  because  he 
said,  that,  after  the  passing  of  an  Act  of  Parliament  passed  in  the 
session  of  Parliament  holden  in  the  first  and  second  years  of  the 
reign  of  her  Majesty  Queen  Victoria,  intituled  "  An  Act  to  abridge 
the  holding  of  benefices  in  plurality,  and  to  make  better  provision 
for  the  residence  of  the  clergy,"  and  after  the  building  and  consecra- 
tion of  the  said  church  of  St.  Mary  Magdalen,  and  the  making  of 
the  representation  and  Order  in  Council,  and  the  effecting  of  the 
division   and  assignment  of  the  said  district  parish  of  St.  Mary 
Magdalen,  as  in  the  declaration  respectively  mentioned,  to  wit,  on 
the  1st  of  November,  1848,  the  said  church  of  St.  Giles  in  the 
declaration  mentioned,  became  vacant,  to  wit,  by  the  resignation 
thereof  then  and  there  made  by  the  said  John  George  Storie  to,  and 
accepted  by,  the  said  Bishop,  as  Ordinary  thereof :  that  the  said 
John  Greorge  Storie   was    thereupon   then   and    there   admitted, 
instituted,  and  inducted,  upon  his  own  prayer  or  presentation,  into 
the  said  church  of  St.  Giles,  as  in  the  declaration  mentioned,  which 
last-mentioned  church  was  then  and  there  a  benefice  with  cure  of 
souls,  within  the  meaning  of  the  said  Act:  that  the  net  yearly 
value  of  the  said  churches  of  St.  Giles  and  St.  Mary  Magdalen, 
jointly,  then  and  there  greatly,  to  wit,  by  500^.,  exceeded  the  sum 
of  1,0002. :  that  the  church  of  St.  Mary  Magdalen,  which  the  said 
John  George  Storie  had,  up  to  the  time  of  his  resignation  as  afore- 
said, held  together  with  the  said  church  of  St.  Giles,  as  one  church, 
and  which  church  of  St.  Mary  Magdalen,  upon  a  district  being 
assigned  thereto,  as  in  the  declaration  mentioned,  became  and  was, 
and  thence  hitherto  had  been,  and  continued  to  be,  a  benefice  with 
L  ^^  ]       cure  of  souls  *in  the  diocese  of  the  said  Bishop,  to  wit,  at  Camber- 
well  aforesaid,  in  the  said  county,  thereupon,  then  and  there,  by 
reason  of  the  premises,  became  and  was  vacant,  and  it  then  and 
there  belonged  to  the  said  John  George  Storie  to  present,  nominate, 
and  appoint  a  clerk  to  the  said  church  of  St.  Mary  Magdalen  ;  of 
which  said  avoidance,  and  of  all  which  premises,  the  said  John 
George  Storie  then  and  there  had  notice :  that  the  said  church   of 
St.  Mary  Magdalen,  so  having  become  and  being  vacant  as  afore* 
said,  was,  and  continually  remained,  so  vacant  for  and  during  the 
period  of  eighteen  calendar  months  from  and  immediately  after  such 
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avoidance  and  notice  as  aforesaid,  and  also  for  and  daring  the  fall 
period  of  eighteen  calendar  months  from  and  immediately  after  the 
day  of  such  avoidance  and  notice  as  aforesaid,  to  v^it,  for  four  years,  to 
wit,  at  Camberweli  aforesaid,  in  the  county  aforesaid,  neither  the  said 
John  George  Storie,  nor  the  Ordinary,  nor  the  Metropolitan,  nor  any 
other  person  v^hatsoever,  having  during  all  the  time  last  aforesaid 
presented,  nominated,  or  appointed  a  clerk  thereto,  and,  by  reason 
thereof,  the  said  last-mentioned  church  devolved  to  our  said 
sovereign  lady  the  Queen,  and  it  now  belongs  to  our  said  sovereign 
lady  the  Queen,  to  present,  nominate,  and  appoint  a  clerk  to  the 
said  last-mentioned  church  so  vacant  as  aforesaid,  to  wit,  at  &c. ; 
and  our  sovereign  lady  the  Queen  has  not  as  yet  presented, 
nominated,  and  appointed  a  clerk  thereto:  that,  after  the  said 
period  of  eighteen  calendar  months  had  elapsed,  and  not  before,  to 
wit,  on  the  1st  of  May,  1848,  the  said  John  George  Storie,  who,  at 
the  time  of  the  last-mentioned  church  becoming  vacant  as  last 
aforesaid,  was,  and  thence  continually  to  the  pleading  of  the  plea 
had  been,  seised  of  the  advowson  of  the  last-mentioned  church, 
presented,  nominated,  and  appointed  a  clerk,  to  wit,  the  said  John 
George  Storie,  to  the  said  Bishop,  to  be  admitted,  ^licensed, 
instituted,  and  inducted  to  the  said  last-mentioned  church,  to  wit, 
at  Camberweli  aforesaid,  in  the  county  aforesaid :  and  that  there- 
upon the  said  Bishop  refused  to  admit,  license,  institute,  or  induct 
the  said  John  George  Storie,  upon  his  presentation,  nomination, 
and  appointment  so  made  as  aforesaid,  as  he  lawfully  might  for  the 
cause  aforesaid;  which  was  the  disturbance  in  the  declaration 
mentioned.    Verification,  and  prayer  of  judgment. 

Third  plea,  that  the  said  church  of  St.  Mary  Magdalen  in  the 
declaration  mentioned,  upon  such  assignment  of  a  district  being 
made,  as  in  the  declaration  mentioned,  became  and  thence  con- 
tinually had  been,  and  still  was,  a  benefice  with  cure  of  souls,  in  the 
diocese  of  the  said  Bishop,  to  wit,  &c. :  that  the  resignation  by  the 
said  John  George  Storie  of  the  said  church  of  St.  Giles,  Camberweli, 
in  the  declaration  mentioned,  was,  so  as  in  the  declaration  men- 
tioned, made  and  accepted,  and  notice  of  such  acceptance  was  given 
by  the  said  Bishop  to  the  said  John  George  Storie,  to  wit,  at  &c.,  more 
than  eighteen  calendar  months  before  any  presentation,  nomination, 
or  appointment  was  made  to  the  church  of  St.  Mary  Magdalen  in 
the  declaration  mentioned,  or  any  disturbance  was  made  by  the 
said  Bishop  in  respect  of  the  said  last-mentioned  church,  to  wit, 
on  the  28th  of  October,  1848*    Verification,  and  prayer  of  judgment. 
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Fourth  plea,  that  the  said  church  of  St.  Mary  Magdalen  in  the 
declaration  mentioned,  upon  such  assignment  of  a  district  being 
made  as  in  the  declaration  mentioned,  became,  and  thence  con- 
tinually had  been,  and  still  was,  a  benefice  with  cure  of  souls,  in 
the  diocese  of  the  said  Bishop,  to  wit,  at  Gamberwell  aforesaid,  in 
the  county  aforesaid:  that  the  said  admission,  institution,  and 
induction  of  the  said  John  George  Storie  to  the  said  church  of 
St.  Giles,  Gamberwell,  in  the  declaration  ^mentioned,  was,  so  as  in 
the  declaration  mentioned,  made,  to  wit,  at  Gamberwell  aforesaid, 
in  the  county  aforesaid,  after  the  passing  of  an  Act  of  Parliament 
passed  in  the  session  of  Parliament  holden  in  the  first  and  second 
years  of  the  reign  of  her  Majesty  Queen  Victoria,  intituled  "  An 
Act  to  abridge  the  holding  of  benefices  in  plurality,  and  to  make 
better  provision  for  the  residence  of  the  clergy,"  and  more  than 
eighteen  calendar  months  before  any  presentation,  nomination,  or 
appointment  was  made  to  the  said  church  of  St  Mary  Magdalen  in 
the  declaration  mentioned,  or  any  disturbance  was  made  by  the 
said  Bishop  in  respect  of  the  said  last-mentioned  church ;  the  said 
church  of  St.  Giles  having,  during  all  the  time  in  the  declaration 
and  this  plea  mentioned,  been  a  benefice  with  cure  of  souls  within 
the  meaning  of  the  said  Act,  to  wit,  at  Gamberwell  aforesaid,  in  the 
county  aforesaid  :  and  that  the  net  yearly  value  of  the  said  churches 
of  St.  Giles  and  St.  Mary  Magdalen,  jointly,  then,  to  wit,  on  the  day 
when  the  said  John  George  Storie  was  admitted,  instituted,  and 
inducted  to  the  said  church  of  St.  Giles,  as  in  the  declaration 
mentioned,  greatly,  to  wit,  by  600Z.,  exceeded  the  sum  of  1,0001., 
to  wit,  at  Gamberwell  aforesaid,  in  the  county  aforesaid.  Verification 
and  prayer  of  judgment. 

And,  as  to  the  plea  of  the  said  Bishop  by  him  secondly  above 
pleaded,  the  said  John  George  Storie,  not  acknowledging  anything 
above  alleged  by  the  said  Bishop  in  his  said  second  plea  to  be  true, 
but  protesting  that  the  said  church  of  St.  Mary  Magdalen  did  not 
become,  nor  was,  vacant  at  the  time  nor  in  the  manner  in  the  said 
second  plea  mentioned,  and  further  protesting  that  it  did  not  belong 
to  the  said  John  George  Storie  to  present,  nominate,  or  appoint  a 
clerk  to  the  said  church  of  St.  Mary  Magdalen  until  long  after  the 
time  in  the  said  plea  mentioned,  and  further  protesting  that  the 
said  John  George  *Storie  did  not  have  notice  of  the  said  allied 
avoidance,  or  of  the  premises  in  the  said  second  plea  in  that  behalf 
mentioned,  and  further  protesting  that  the  said  church  of  St.  Mary 
Magdalen  was  not,  nor  remained,  vacant  for  or  during  the  period 
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of  6igh\eeii  caVendaT  montlis  in  the  said  second  plea  mentioned,  or       sto 
during  any  penod  oi  eighteen  months,  and  farther  protesting  that    the  b 
the  Ba\d  John  George  Storie  did  present,  nominate,  and  appoint  a     ^^ 
e\eTYV>\\ie8a\d\aat-nientioned  church  within  the  period  of  eighteen 
calendar  monihs  next  after  the  same  had  first  become,  and  was, 
vacanl,  and  toriher  protesting  that  the  said  last-mentioned  church 
did  not  devolve  to  our  sovereign  lady  the  Queen,  nor  did  it  then 
belong  to  OUT  Baid  lady  the  Queen  to  present,  nominate,  or  appoint 
a  clerk  to  the  said  last-mentioned  church,  nnd,  lastly,  protesting 
that  the  sud  second  plea  is  wholly  untrue  in  substance  and  in  fact ; 
nevertheless,  the  said  John  George  Storie  said  that  he,  by  reason 
of  anything  by  the  said  Bishop  in  his  said  second  plea  alleged, 
ooght  not  to  be  barred  or  precluded  from  having  and  maintaining 
his  said  action  against  him  the  said  Bishop,  because  he  said  that 
the  said  second  plea,  and  the  matters  therein  contained,  were  not 
sufficient  in  law  to  preclude  or  bar  the  said  John  George  Storie 
from  having  or  maintaining  his  said  action  against  him  the  said 
Bishop,  and  that  he  the  said  John  George  Storie  was  not  obliged  or 
bound  by  the  law  of  the  land  in  any  manner  to  answer  to  the  said 
second  plea,  in  manner  and  form  as  the  same  was  above  pleaded, 
w'crzSeAtiOB  ;  wherefore,  for  the  insufficiency  of  the  said  second  plea 
in  this  behalf,  the  said  John  George  Storie  prayed  judgment  against 
tlie  smid  Bisbop,  and  his  damages  by  him  sustained  by  reason  of  the 
aaid  hindrance,  together  with  a  writ  to  the  said  Metropolitan,  to  be 
Miadaed  to  him  &c. :  And  the  said  John  George  Storie,  according 
h  the  form  of  the  statute  in  such  case  made  and  provided,  *states       [  •Ti 
<bi/l  sbowB    to    the   Court  here  the  following  causes  of  demurrer, 
4  i  otboTB,  to  the  said  second  plea,  that  is  to  say,  that  the  said 

uiM^^  n^hft  not  to  be  received,  nor  can  by  law  be  received  or 
^^  ^  ^  tn  set  up,  show,  or  defend  the  right  or  title  of  our  said  lady 
^^^^     '  ^2j^  right  or  title  of  any  other  person,  to  the  patronage 

^^  ^  '  faarcb  of  St.  Mary  Magdalen,  or  any  such  right  or  title 
bl  M>^  ^^  ojinate,   or  appoint  a  clerk  thereto,  inasmuch  as  the 

lo  pre«eD  »  etill   vacant  (as  is  confessed  by  the  said  plea),  and 

giud  enure  &^id  Bishop,  nor  has  the  said  Metropolitan,  nor  has 

neither  n^  Qaeen,  nor  has  any  other  person  than  the  said 

oar  Boid  l^^y  g^^^ie,  collated  or  presented  thereto,  or  given  or 
John  Georg  ^  ^  ^^  ^^^  ^^^  clerk,  or  elected  so  to  do,  upon, 

conferred  Mi  ^^^^  ^f  the  said  alleged  lapse,  or  in  any  other  manner ; 
x)r  for,  or  by  ^^^  does  not  show  any  cause  or  matter  sufficient  to 
\bat  *®  ***  rl  xz^oHon  to  counterplead  the  right  or  title  of  the  said 
^'^  ihe  ^'i^^   ^  19 
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stobtb      John  George  Stone  to  present,  nominate,  or  appoint  a  clerk  to  the 

The  Bishop   8^^^  last-mentioned  charch,  being  so  vacant  as  aforesaid ;  that  the 

^^  ^'^J      ^^  second  plea  does  not  sufficiently  show  that  the  said  last-men- 

0HE8TBB. 

tioned  church  had  been  vacant,  in  such  manner  or  so  that  a  clerk 
might  or  could  have  been  inducted,  instituted,  or  admitted  therein, 
or  presented,  nominated,  or  appointed  thereto,  for  the  full  period  of 
eighteen  calendar  months  before  the  said  John  George  Storie  nomi- 
nated, presented,  or  appointed  a  clerk  thereto  ;  that  the  said  second 
plea  does  not  sufficiently  allege  or  show  the  day  or  time  when 
the    said    church    devolved    to    our    said    lady    the    Queen,  as 
alleged  in  the  said  plea;    that  the   said   second   plea  does  not 
sufficiently,  and  with  certainty,  show  when,  and  at  what  time, 
and    how,    and    on    what    act    or    event,    the    said    church    of 
St.  Mary  Magdalen  became  vacant,  that  is  to  say,  whether  the 
[  ^73  ]       same  became  vacant  on  the  resignation  of  the  said  John  ^George 
Storie  of    the  said  church  of   St.  Giles,  or  the  acceptance  of 
such  resignation,  or  the  notice  thereof,  in  the  said  second  plea 
respectively  mentioned,  under  and  by  force  of  the  statutes  relating 
to  church-building,  in  the  said  declaration  mentioned,  or  whether 
the  said  John  George  Storie  continued  to  hold  the  said   church 
of  St.  Mary  Magdalen  after  such  resignation,  and  until  his  said 
re-induction,  re-institution,  or  re-admission  into  the  said  church  of 
St.  Giles,  and  whether  the  said  church  of  St.  Mary  Magdalen  then 
became  vacant  under  and  by  force  of  the  statute  relating  to  the 
holding  of  benefices  in  plurality,  in  the  said  second  plea  mentioned, 
or  how  otherwise  ;  that  the  said  plea  is  double  and  multiforious,  in 
this,  to  wit,  that  it  suggests,  and  relies  on,  two  or  more  distinct  and 
unconnected  acts  and  matters,  done  and  occurring  at  different  times, 
as  each  causing  the  said  church  of  St.  Mary  Magdalen  to  become 
vacant,  that  is  to  say,  first,  the  resignation  of  the  said  church  of 
St.  Giles,  or  the  acceptance  of  such  resignation,  or  the  notice  thereof, 
and,  secondly,  the  re-admission,  re-institution,  or  re-induction  of  the 
said  John  George  Storie  to  the  said  last-mentioned  church ;  that 
the  said  second  plea  is  repugnant  and  inconsistent,  in  this,   to 
wit,  that  the  same  supposes  that  the  said  church  of  St.  Mary  Mag- 
dalen became  and  was  vacant  on  the  resignation  by  the  said  John 
George  Storie  in  the  said  second  plea  mentioned,  of  the  said  church 
of  St.  Giles,  or  the  acceptance  of  such  resignation,  or  notice  thereof, 
under  and  by  force  of  the  Church-building  Acts,  and  yet  that  the  said 
second  plea  also  supposes  that  he  continued  to  hold  the  said  charch 
of  St.  Mary  Magdalen  until  his  re-induction  or  re-admission  to  the ! 
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said  charch  of  Si;.  Giles,  and  that  thereapon  the  said  church  of 
St.  Mary  Magdalen  became  void  by  force  of  the  said  statute  relating 
to  pluralities ;  that  the  matter  relating  to  the  said  last-mentioned 
statute,  is  irrelevant,  and  the  introduction  ^thereof  info  the  plea 
tends  to  embarrassment  and  prolixity  of  pleading;  that  the  said 
church  of  St.  Mary  Magdalen  is  not  shown  to  have  been  a  benefice 
with  cure  of  souls,  within  the  meaning  of  the  last-mentioned  Act,  at 
the  time  when  the  same  is  alleged  in  the  plea  to  have  become  vacant ; 
that  the  said  second  plea  does  not  allege  or  show  that  the  said  John 
George  Storie  was  admitted,  instituted,  inducted,  or  licensed  to  the 
said  church  of  St.  Giles,  contrary  to  the  provisions  of  the  Act  in  the 
said  second  plea  mentioned ;  that  the  same  does  not  show  that  the  said 
churches  of  St.  Mary  Magdalen  and  St.  Giles  were  not  within  the 
exceptions  in  such  Act  made  and  provided ;  that  it  appears  in  and 
by  the  declaration,  that  James  Sydney  Darvell,  clerk,  at  the  time  of 
the  consecration  of  the  said  district  church  of  St.  Mary  Magdalen, 
and  of  the  division  and  assignment  of  the  said  district  parish,  had 
been  and  was  duly  appointed  and  licensed  a  stipendiary  curate  to 
serve  the  said  last-mentioned  church,  and  continued  to  fill  the  said 
last-mentioned  church,  as  such  stipendiary  curate,  until  the  year 
1848,  and  that  the  said  last-mentioned  church  could  not,  and  did 
not,  become,  and  was  not,  vacant,  at  least  so  as  to  be  subject  to 
lapse,  until  the  said  James  Sydney  Darvell  ceased  to  be  such 
stipendiary  curate ;  that  the  second  plea  does  not  allege  or  show 
that  the  licence  of  the  said  stipendiary  curate  was  revoked  or 
determined;  that  the  said  second  plea  ought  to  have  shown 
how,  and  in  what  manner,  the  said  James  Sydney  Darvell  ceased 
to  be  such  stipendiary  curate  as  aforesaid,  and  to  have  shown 
that  the  said  church  of  St.  Mary  Magdalen  was  and  remained 
vacant  for  eighteen  calendar  months  after  the  said  James  Sydney 
Darvell  ceased  to  be  such  stipendiary  curate;  that  it  does  not 
sufficiently  appear  how  or  in  what  way  the  said  period  of  eighteen 
calendar  months  in  the  said  second  plea  mentioned,  is  computed, 
or  at  or  from  what  date  such  ^period  commenced ;  that  the  said 
second  plea  is  argumentative,  and  amounts  to  a  traverse  of  the 
right  of  the  said  John  George  Storie,  as  alleged  in  the  declara- 
tion, and  ought  to  have  concluded  to  the  country;  that  the  said 
second  plea  does  not  sufficiently  deny,  or  confess  and  avoid,  the 
declaration,  &c. 

The  third  and  fourth  pleas  were  also  demurred  to,  on  similar 
grounds. 

19—2 
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[•76  11.] 


Manning,  Serjt.  (with  whom  was  W,  FT.  Cooke),  in  support  of 
the  demurrers  (i) : 

It  is  clearly  not  competent  *to  the  Bishop  to  counterplead  the 
title  of  the  plaintiff,  as  patron,  by  setting  up  the  Queen's  title  by 
lapse.  The  leading  case  upon  this  subject  is  that  of  Elvis  v.  TTie 
Archbishop  of  York  (2).  There,  Sir  William  Elvis  brought  a  quare 
impedit  to  present  to  the  church  of  Badworth,  and  declared  that 
Sh-  Gervas  Elvis,  Ent.,  was  seised  of  the  manor  of  Sanby,  to  which 
the  said  advowson  was  appendant  in  fee,  and  held  the  same  of  the 


(1)  The  points  marked  forargament 
on  the  part  of  the  plaintiff,  were  as 
follows : 

*'  That  the  second  plea  is  bad  for  the 
following,  amongst  other,  reasons: 
first,  that  the  defendant  cannot  counter- 
plead the  plaintiff's  title,  the  defendant 
not  having  collated  by  lapse ;  secondly, 
that  the  plea  does  rot  sufficiently  show 
that  the  plaintiff  has  lost  the  right  to 
present,  or  that  the  same  has  lapsed ; 
thirdly,  that  the  right  of  presentation 
could  not  lapse,  as  supposed  by  the 
plea,  inasmudi  as  the  district  church 
was  filled  and  served  by  a  licensed 
stipendiary  curate  (see  the  statutes, 
1  &  2  Vict.  c.  107,  s.  13.  2  &  3  Vict, 
c.  49,  s.  11,  and  59  Qeo.  UL  c.  134, 
s.  12) ;  fourthly,  that  the  plea  does 
not  sufficiently  show  when  or  upon 
what  event  the  alleged  title  of  our 
lady  the  Queen  to  present,  accrued; 
fifthly,  that  the  plea  is  double  and 
repugnant,  in  relying  on  the  resigna- 
tion of  the  church  of  St.  Giles,  and 
also  on  the  re-acceptance  thereof,  as 
vacating  the  district  church ;  sixthly, 
that  the  plea  is  ambiguous  and  uncer- 
tain ;  seventhly,  that  the  plea  does 
not  traverse  or  confess  and  avoid  the 
declaration ;  eighthly,  that  the  plea 
does  not  show  title  in  the  defendant, 
or  any  other  person  through  or  imder 
whom  he  claims  or  acts ;  ninthl}-,  that 
the  district  church  is  not  alleged  to  be 
full;  tenthly,  that  the  plea  does  not 
show  that  the  acceptance  of  the  church 
of  St.  Giles  was  contrary  to  the  statute 
1  &  2  Vict.  c.  106,  or  that  a  vacancy 
was  caused  thereby : 

'*That  the  third  and  fourth  pleas 
respectively  are  bad,  for  the  following. 


amongst  other,  reasouH  :    first,   that 
the  defendant  cannot  counterplead  tlie 
plaintiff's  title  ;    secondly,   that    tlie 
pleas  do  not  show  that  the  plaintiff 
has  lost  the  right  to  present,  or  that  it 
had  lapsed,  or  devolved  to,  or  is  vested 
in,  any  other  person ;  thirdly,  that  the 
pleas  do  not  show  when  or  how    the 
district    church   became    vacant,      or 
that  it  was  vacant  for  eighteen  months 
before  a  presentation  or  disturbance  ; 
fourthly,  thit  the  district  church  is 
not  alleged  to  be  full;  fifthly,  that 
the  presentation  ^was  not  subject    to 
lapse  during  the  licence  and  incum- 
bency   of    the    stipendiary    curate ; 
sixthly,  that  the  pleas  do  not  traver.^^ 
or  confess  and  avoid  the  declaration  ; 
seventhly,  that  the  pleas  are  vague, 
ambiguous,  and  uncertain ;  eighthly, 
that  the  pleas  are  wholly  irrelevant ; 
ninthly,  that  the  pleas  do  not  show^ 
title  in  the  defendant,  or  other  person 
under  whom  he  claims  or  acts ;  tenthl  v> 
that  the  pleas  do  not  show  that   any 
person    other  than  the  plaintiff    h»>% 
ever  presented    to    the   said  district 
church,  or  elected  so  to  do : 

"And  that  the  fourth  plea  is  had, 
eleventhly,  because  it  does  not  show 
that  the'acoeptance  of  the  church  of 
St.  Giles  was  contrary  to  the  statute 
1  &  2  Vict  c.  106;  twelfthly,  that  the 
re-admission,  institution,  and  induc- 
tion to  the  church  of  Si  Giles,  and 
the  time  thereof,  respectively,  ^rere 
immaterial,  and  that  the  plaintiff 
could  not  take  issue  thereon." 

(2)  Hobart,  315 ;  Sir  W.  Jones,  4 ; 
per  nom,  Sdlwayes  A  Archevt^que  de 
Yorke  &  AL 
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King,  and,  so  seised,  did  present  one  George  Turpin,  bis  clerk,  who 
was  admitted  and  instituted,  &g.  ;  that  the  said  Sir  Gervas,  so  seised, 
was  attainted  of  felony,  and  executed  (i) ;  that,  by  force  thereof, 
the  King  was  seised  of  the  said  manor  ad  qttod  &c.,  in  fee,  in  right 
of  his  Grown,  and,  so  seised,  did  grant  the  manor  and  advowson 
thereunto  belonging,  to  the  plaintiff  and  his  heirs,  (zdeo  pleni 
et  integre,  &c. ;  and  that,  by  virtue  thereof,  he  entered,  and 
was  seised  thereof  in  fee,  and,  so  being  seised,  the  church 
became  void,  by  the  death  of  Turpin,  whereby  it  belonged  to 
the  plaintiff  to  present,  and  the  defendants  did  disturb  him, 
&Q.  The  Archbishop,  confessing  the  seisin  of  Sir  Gervas 
Elvis,  and  the  presentation  of  Turpin,  and  the  attainder  and 
^execution,  as  the  plaintiff  had  set  forth  in  his  declaration,  pleaded, 
that,  by  virtue  of  the  said  attainder,  the  King  was  seised  of  the 
manor  ad  quod  &c.,  in  fee,  in  right  of  his  Grown,  and  so  seised,  the 
church  became  void  by  the  death  of  Turpin,  whereby  the  King,  to 
the  church,  being  void,  did  present  to  the  said  Archbishop,  Tliomas 
Bishop,  whom  he  caused  to  be  admitted,  instituted,  and  inducted,  as 
it  was  lawful  for  him  to  do,  &c. :  whereupon  the  plaintiff  demurred. 
Lord  HoBABT,  in  delivering  judgment,  after  having  adverted  to  the 
form  of  pleading  for  the  Ordinary  and  incumbent  at  common  law, 
proceeds, "  Now  we  will  see  how  it  stands  this  day,  and  what  change 
is  made  by  the  statute  25  Edw.  III.  c.  7,  jp^'o  clero,  stat.  3,  and  what 
is  the  true  meaning  and  use  of  that  law,  which  is  thus :  When  an 
Archbishop,  Bishop,  or  other  Ordinary,  hath  given  a  benefice  of 
right  devolute  unto  him  by  lapse  of  time,  and  after  the  King  pre- 
senteth,  and  taketh  his  suit  against  the  patron,  who  percase  will 
suffer  that  the  King  shall  recover  without  action  tried,  in  deceit  of 
the  Ordinary,  or  the  possessor  of  the  said  benefice,  that,  in  such 
cases,  and  in  all  other  cases  like,  where  the  King's  right  is  not 
tried,  the  Archbishop,  or  Bishop,  Ordinary,  or  possessor,  shall  be 
received  to  counterplead  the  title  taken  for  the  King,  and  to  have 
his  answer,  and  to  show  and  defend  his  right  upon  the  matter, 
although  that  he  claim  nothing  in  the  patronage  in  the  case  afore- 
said. The  particular  cause  of  this  law,  is,  for  the  relief  only  of  the 
Ordinary  that  hath  collated  by  lapse,  and  of  the  clerk  that  is  so 
collated,  that  they  may  both  plead  to  the  title  against  the  King ; 
which  when  you  consider,  it  was  a  necessary  law  as  against  the 
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(1)  As  to  the  share  of  Sir  Gervas 
Helwis  in  the  murder  of  Sir  Thomas 
Overbuiy,    see    Bacon's    Works,  by 


Birch,  Vol.  IV.  p.  460,  Vol.  VI. 
pp.  107,  108  [and  now  Diet.  Nat.  Biog. 
».n.  Helwys,  Sir  Gervase.— F.  P.J. 
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Stosib       King  more  than  against  common  patrons ;  for,  the  King  not  being 
Thk  Bishop   bound  by  lapse  of  time,  if  the  common  patron  safifered  a  lapse,  and 
nl^m^^      the  Bishop  collated  lawfully,  yet,  if  the  King,  pretending  himself 
[  *78  ]       patron,  brought  a  quare  impedit  against  *the  Ordinary  and  incum- 
bent, there  was  no  means  for  them  to  save  themselves,  since  they 
could  not  deny  the  King's  title,  and  maintain  the  patron*s,  in  whose 
default  the  lapse  took  place:;  but  the  statute  gives  remedies  likewise 
in  like  cases  by  express  words,  so  that  cases  of  a  like  nature  are 
rather  remedied  by  letter  than  equity.    And  therefore,  first,  in  the 
case  of  lapse,  a  common  person  might  by  practice  have  turned  out 
a  lawful  collatee  in  one  only  case,  and  that  was  this :   A  common 
person,  no  true  patron,  presents  within  six  months,  and  the  true 
patron  himself  presents  not  in  time,  whereupon  the  Ordinary  col- 
lates by  lapse,  against  whom  the  pretender  brings  a  quare  impedit, 
because  his  clerk  was  refused,  wherein  he  must  needs  prevail  if  hia 
title  be  good:    and  it  must  be  taken  for  good,  because  neither 
Ordinary  nor  incumbent  could  deny  it ;  for,  de  non  apparentibxis  et 
de  noil  exiatentibm,  ec^iem  est  ratio.     This  is  one  of  the  like  cases 
meant  in  the  statute ;  for,  in  all  other  cases,  the  lapse  is  an  equal 
title  against  all  common  persons.    But  the  commonest  like  case, 
and,  that  which  extends  furthest,  is,   the  purview;    for,  every 
incumbent  that  is  called  a  possessor,  as  well  by  presentment  as  by 
collation,  is  allowed,  by  the  words  of  the  law,  to  counterplead  the 
King's  title,  and  to  show  and  defend  his  own  right  upon  the  matter, 
though  he  claim  nothing  in  the  patronage  in  the  case  aforesaid. 
Note  all  the  words,  for  they  have  all  their  weight ;   for,  first,  the 
incumbent  must  be  a  possessor ;  so  that,  if  he  have  his  presenta- 
tion, admission,  and  institution  upon  the  lawful  title,  yet  remains, 
as  he  was  before,  under  the  mischief  of  the  common  law,  because 
he  is  not  a  possessor,  according  to  the  letter  of  the  law,  till  induc- 
tion.   Again,  I  say,  that,  though  he  be  a  possessor,  he  must,  by  the 
letter  and  meaning  of  this  law,  as  well  show  and  defend  his  own 
right,  as  counterplead  his  adversary's.    And  therefore  clearly  he 
[  *79  ]       cannot  make  himself  parson  impersonee  *of  the  presentation  of 
J.  S.,  and  defend  himself  by  the  title  of  J.  D.,  under  whom  he 
claims  not,  though  that  were  sufficient  to  destroy  the  plaintiff's 
title,  by  confessing  and  avoiding,  or  the  like ;  neither  can  he  counter- 
plead the  plaintiff's  title,  but  must  also  make  a  title  to  himself^ 
by  the  word  and  meaning  of  this  law, — which  I  speak  not  to  bind 
the  incumbent  by  the  patron's  plea,  whereof  I  will  speak  hereafter, 
when  I  come  to  the  incumbent's  plea.   But,  touching  the  Ordinary's 
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plea  upon  this  statute,  I  hold  plainly  that  he  can  no  otherwise 
plead  than  he  could  at  the  common  law,  but  only  where  he  hath 
collated  actually  by  lapse ;  for,  though  the  incumbent  of  presenta- 
tion be  also  admitted  to  plead,  by  the  meaning  of  this  law,  under 
the  word  Mike  case,'  because  the  case  is  like  indeed,  yet  the 
Ordinary's  case  before  actual  collation,  is  no  ways  like  in  case;  for, 
he  hath  gotten  no  interest  for  himself,  nor  his  clerk,  in  the  church. 
And,  therefore,  if  the  incumbent  instituted  only  at  the  presentation 
of  another,  be  not  within  the  relief,  much  less  shall  the  Ordinary, 
that  hath  no  interest,  but  an  ofQce  only,  that  ought  to  be  indifferent 
to  all  patrons,  and  maintain  no  side."  That  authority  was 
recognised  in  the  recent  case  of  Apperley  v.  The  Bishop  of  Here- 
ford (1),  where  it  was  held,  that  the  Ordinary  cannot,  before  he  has 
collated,  counterplead  the  patron's  title.  This  objection  applies  to 
all  the  pleas. 

The  next  objection  to  the  second  plea,  is,  that  it  does  not  suffi- 
ciently show  that  the  plaintiff  has  lost  the  right  to  present,  or  that 
there  has  been  any  lapse.  It  is  difficult  to  see  what  answer  can  be 
given  to  that. 

(WiLDB,  Ch.  J. :  You  contend,  that,  until  the  license  is  revoked, 
the  church  continues  full. 


Stobie 

r. 
Thb  Bishop 

OF  WlN- 
OHBSTBR. 


H.  Hill :  The  real  question  is,  whether  the  district  church  was 
filled  *by  the  incumbent  of  the  mother  church.  The  defendants 
will  mainly  rely  on  the  58  Geo.  III.  c.  45,  ss.  18,  21  to  25,  and  67, 
and  59  Geo.  III.  c.  184,  ss.  12,  13,  19.) 


[♦80] 


The  58  Geo.  III.  c.  45,  s.  IS,  enables  the  Commissioners  to  grant 
money  for  the  building  of  additional  churches  in  parishes  of  certain 
population,  and  in  want  of  accommodation. 

[He  referred  to  sections  21,  22,  24,  25  and  67,  and  to  59  Geo.  III. 
c.  184,  ss.  12, 13,  and  19, and  1  &  2  Vict.  c.  107,  s.  4,  and  continued:] 
The  plaintiff,  however,  relies  upon  the  18th  section  of  the  1  &  2 
Vict.  c.  107,  which  enacts,  ''that,  in  all  district  churches  and 
district  chapelries,  the  licence  of  the  stipendiary  curate  appointed 
to  serve  the  chapel  of  such  chapelry,  shall  not  be  rendered  void  by 
the  avoidance  of  the  church  of  the  parish,  or  district  parish, 
in  which  such  chapel  is  situate,  unless  the  same  shall  be  revoked 
by  the  Bishop  of  the  diocese  under  his  hand  and  seal ;    but  such 


[86] 


(1)  9  Bing.  681 ;  3  Moo.  ft  Sc  102. 
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Stobik  licence  shall  continue  in  force,  unless  otherwise  directed,  as  afore- 
Thb  Bishop  said,  by  such  Bishop,  notwithstanding  the  avoidance  of  the  church 
olmsL  ^^  ^^^  parish  or  district  parish,  any  statute,  law,  canon,  or  usage  to 
the  contrary  notwithstanding."  That  modifies  the  provisions  of 
the  former  statutes:  it  dispenses  with  the  necessity  of  a  new 
appointment.  The  effect  of  the  statute  is,  to  make  the  stipendiary 
curate  the  incumbent.  On  the  death  or  avoidance  of  the  incumbent, 
the  interest  of  the  stipendiary  curate,  would,  but  for  the  1  &  2  Vict. 
c.  107,  s.  18,  be  gone.  The  effect  of  that  section  is,  to  make  him 
continue  curate  until  a  new  one  has  been  presented  to  the  Bishop 
to  be  licensed.  The  incumbent  has  appointed  a  stipendiary  curate 
to  the  district  church :  the  incumbent  dies,  or  resigns :  the  con- 
sequence is,  that  the  patron  must  present  to  the  mother  church,  and 
may  present  a  proper  curate  to  the  district  church ;  but,  until  he 
does  so,  the  stipendiary  curate  continues  to  be  the  curate  of  the 
district  church. 

(Mauls,  J.:    Here,   the  church  of  St.  Giles,  Gamberwell,   is 
vacated,  does  that  vacate  the  district  church  of  St.  Mary  Magdalen, 
[  ♦86  ]       *Peckham  ?) 

No :  the  statute  1  &  2  Vict.  c.  107,  s.  IS,  prevents  that. 

(Maulb,  J.  :  The  patron  has  a  right  to  present ;  and  the 
Bishop  may  revoke  the  licence  of  the  stipendiary  curate :  is  the 
curacy  full  ?) 

Yes. 

(Maulb,  J.  :  Full  of  a  person  who  may  at  any  moment  be 
turned  out !) 

The  next  ground  of  objection  to  the  pleas,  is,  that  it  is  not 
sufficiently  shown  when,  or  upon  what  event,  the  title  of  the  Queen 
to  present  accrued.  It  does  not  appear  whether  it  is  the  avoidance 
or  the  notice  that  is  relied  upon  as  the  starting  point  from  which 
the  eighteen  months  are  to  run. 

(Maulb,  J. :  That  is  immaterial,  the  latest  of  those  events  being 
remote  enough.  If  the  time  runs  from  the  resignation,  the  allega- 
tion must  be  taken  to  mean  that;  if  from  the  notice,  it  means 
that :  whatever  is  unnecessary,  will  be  rejected  as  surplusage.) 
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Hugh  Hill  (with  whom  was  Sumner),  for  the  defendant  (i) : 

On  the  face  of  the  declaration,  the  plaintiff  ^shows  that  he  is 
both  patron  and  incumbent.  He  alleges  that  he  resigned  the 
living  of  St.  Giles,  Gamberwell,  but  not  the  district  church  of 
St.  Mary  Magdalen. 

(Maule,  J. :  Though  he  might  resign  the  district  church  without 
resigning  the  mother  church,  he  could  not  resign  the  latter,  and 
retain  the  former.) 

It  is  submitted  that  he  could.  Being  possessed  of  the  incumbency 
of  St.  Giles,  Dr.  Storie  was  disqualified  from  being  presented  to 
the  district  church.  His  incumbency  of  the  mother  church  having 
ceased  on  his  resignation,  he  is  expressly  prevented  from  holding 
the  district  church,  by  the  1  &  2  Vict.  c.  106,  s.  11,  which  enacts, 
**  that,  if  any  spiritual  person  holding  any  cathedral-preferment  or 
benefice,  shall  accept  any  other  cathedral-preferment  or  benefice, 
and  be  admitted,  instituted,  or  licensed  to  the  same,  contrary  to 
the  provisions  of  this  Act,  every  cathedral-preferment  or  benefit  so 
previously  held  by  him,  shall  be  and  become  ipso  facto  void,  as  if 
he  had  died  or  had  resigned  the  same,  any  law,  statute,  canon, 
usage,  custom,  or  dispensation  to  the  contrary  notwithstanding.'* 


(1)  The  points  marked  for  argument 
on  the  part  of  the  defendant,  were  as 
follows : 

*'That  the  facts  admitted  on  the 
pleadings  being,  that  the  district 
church  of  St.  Mary  Magdalen  was 
canred  out  of  the  plaintiff's  vicarage 
of  the  parish  of  St.  Giles,  under  the 
58  Geo.  III.  c.  45,  and  59  Geo.  III. 
c.  134,  that  Mr.  Darvell  was  then 
appointed  and  licensed  stipendiary 
curate  of  the  district  church,  that  the 
plaintiff  resigned  the  mother  church, 
and  was,  upon  his  own  presentation, 
re-instituted  and  inducted  thereto 
more  than  eighteen  months  before  he 
presented  to  the  dbtrict  church,  Mr. 
Darvell  having  resigned  the  stipen- 
diary curacy  of  the  district  church  in 
the  interval,  but  no  perpetual  curate 
having  been  appointed  thereto,  first, 
the  district  church  became  vacant, 
either  by  the  plaintiff's  resignation  of 
or  re-institution  and  induction  to  the 
mother  church  ;  secondly,  and  this 
though  Mr.  Darvell  was,  at  both  those 


times,  stipendiary  curate  of  the  district 
church;  thirdly,  consequently,  that, 
no  perpetual  cui'ate  having  been 
appointed  within  eighteen  months,  the 
district  church  lapsed  to  the  Crown 
under  the  58  Geo.  IIL  a  45,  s.  25 ; 
fourthly,  that  the  enactment  (I  &  2 
Vict.  c.  107,  *8. 13),  that,  in  all  district 
churches  and  district  chapelries,  the 
licence  of  the  stix)endiary  curate  ap- 
pointed to  serve  the  chapel  of  such 
chapelry,  shall  not  be  rendered  void 
by  the  avoidance  of  the  church  of  the 
parish  or  district  parish  in  which  such 
chapel  is  situate,  unless  the  same  shall 
be  revoked  by  the  Bishop  of  the  diocese, 
under  his  hand  and  seal,  does  not  pre- 
vent the  district  church  becoming 
vacant,  or  lapse  to  the  Crown  taking 
place,  under  the  circumstances  stated  ; 
fifthly,  that  it  is  perfectly  competent 
to  the  defendant  to  set  up  the  title  of 
the  Crown  to  present  by  way  of  lapse, 
in  opposition  to  the  title  of  the  plain- 
tiff; sixthly,  that  the  pleas  are  good 
in  point  of  form." 


Stobik 
Thk  Bishop 

OF  WlN- 
OHBSTBB. 

[•87] 
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[•88] 


[♦89] 


Dr.  Storie  resigns  St.  Giles's ;  be  presents  himself  de  novo  to  St. 
Giles.  Mr.  Darvell  resigns  the  district  church ;  Dr.  Storie  then 
presents  himself  to  the  district  church. 

(Maule,  J. :  He  thereby  vacates  St.  Giles.) 

Only  if  his  holding  the  two  livings  is  incompatible  with  the 
21  Hen.  VHI.  c.  18. 

(Mauls,  J.  :  No  doubt,  these  two  livings  '''cannot  be  held 
together  :  it  is  the  first  that  is  void.  There  is  nothing  to  prevent 
Dr.  Storie  from  holding  St.  Mary  Magdalen,  giving  up  St  Giles.) 

It  is  submitted,  that,  on  Dr.  Storie's  resignation  of  St.  Giles, 
St.  Mary  Magdalen  was  not  full  of  Mr.  Darvell,  so  as  to  prevent 
a  lapse. 

Although  it  is  true  that  the  Ordinary  cannot,  as  against  the 
patron,  counterplead  by  a  lapse  to  himself,  yet  the  case  is  different 
where  the  lapse  is  to  the  Crown.  In  Watson's  Clergyman's  Law  (i), 
it  is  said :  *'  After  a  church  is  lapsed  to  the  Bishop  or  Archbishop, 
it  concerns  them  to  take  advantage  thereof  with  all  speed,  lest  the 
benefit  be  lost;  for,  after  a  church  is  lapsed  to  the  immediate 
Ordinary,  if  the  patron  doth  present  before  he  hath  filled  the 
church,  the  Ordinary  ought  to  receive  his  clerk :  for,  lapse  to  the 
Ordinary  is  only  an  opportunity  of  executing  a  trust,  viz.  of  seeing 
the  cure  supplied,  in  case  of  the  patron's  neglect;  which  being 
performed  by  the  patron  himself,  the  Ordinary  can  take  no  advan- 
tage by  it :  11  Hen.  lY.  80  (2) ;  18  Edw.  III.  21  a  (8) ;  18  Edw.  IV. 
8  (4) ;  48  Edw.  III.  11  a  (5) ;  Trin.  18  Hen.  VII.  Keilway,  50.  And 
by  HoBART,  in  Colt  and  Glover's  case,  p.  164;  28  &  29  Eliz. 
Beverley  v.  The  Bishop  of  Canterbw-y  and  Cornwall  (6) ;  Doctor  and 
Student,  I.  2,  c.  86.  If  one  hath  the  nomination,  and  another  the 
presentation,  and,  the  six  months  being  incurred,  he  that  hath  the 
presentation  only  presenteth  to  the  Bishop,  before  the  Bishop  hath 
taken  benefit  of  the  lapse,  without  any  nomination  made  to  him, 
in  such  case  the  Bishop  is  bound  to  admit  the  clerk,  as  the  clerk  of 
the  very  patron.  By  Doderidge,  in  his  Complete  *Parson,  Lect.  12, 
fo.  67.  Or,  though  the  patron  did  not  present  within  his  six 
months,  but  the  Ordinary  did  collate  before  the  expiration  thereof, 
the  patron    is    not    thereby  barred  from  presenting,   but   may 

(1)  Ed.  1747,  pp.  116,  117.  (4)  M.  13  Edw.  IV.  fo.  3,  pi.  5. 

(2)  T.  11  Hen.  IV.  fo.  79,  80,  pi.  22.  (6)  H.  43  Edw.  ni.  fo.  10  b,  1 1  a, 

(3)  B.  V.  Bishop  of  Carlhh,  E.  18      pi.  33. 

Edw.  ni  fo.  21,  pi.  37.  (6)  1  And.  148. 
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present  after  the  six  months  be  expired,  and  his  clerk  ought 
to  be  received :    Oreen's  case  (i) ;   BosweWs  case  (2).    But,  if  the 
Bishop,in  such  case,  after  the  six  months,  and  before  any  presentation 
exhibited,  hath  made  a  new  collation,  the  patron  is  barred  :  2  Boll. 
868 ;  Co.  Litt.  844.     So,  though  lapse  be  incurred  to  the  inferior 
Ordinary,  and  the  Archbishop  doth  collate  within  the  inferior 
Ordinary's  six  months,  the  patron's  clerk,  if  he  be  presented,  ought 
to  be  received ;  because  the  collation  of  the  Metropolitan  is  tortious, 
and  doth  not  put  the  patron  to  his  qtiare  impedit,  but  is  null,  and 
as  no  collation  to  the  patron :  By  BoUe,  in  his  Abridgment,  Vol.  ii. 
p.  868(8).    But  this  is  doubted  of,  and  objected,  that  the  wrong 
is  here  done  to  the  Ordinary  only,  and  not  to  the  very  patron : 
11  Hen.  IV.  80(4).    The  like  law,  if  lapse   be  accrued  to  the 
Metropolitan  ;    for,   then,  if  the  patron  present   to  the  inferior 
Ordinary,  whilst  the  church  remains  void,  he  is  bound  to  receive 
his  clerk,  and  the  Metropolitan  is  barred  :  Booton  v.  The  Bishop  of 
Rochester  (5) ;  Doctor  and  Student,  1.  2,  c.  86.     But,  if  either  the 
Ordinary  of  the  diocese,  or  Metropolitan,  hath  collated  his  clerk, 
whilst  the  turn  was  respectively  theirs,  although  the  clerk  be  not 
inducted,  the  patron's  clerk,  if  after  that  presented,  is  not  to  be 
admitted :  Trin.  10  Eliz.  Dyer,  277.     Or,  if  the  inferior  Ordinary, 
after  the  time  is  gone  by  lapse  to  the  Metropolitan,  bath  collated 
his  clerk  to  the  benefice  that  is  in  lapse,  although  this  collation  be 
^tortious  to  the  Metropolitan,  yet  it  seems  that  it  takes  away  the 
presentation  of  the  patron,  so  that  he  shall  not  present,  and  is  only 
an  usurpation  upon  the  Metropolitan :  By  Finch,  J.,  at  Somerset 
Assizes ;  Sir  Francis  Popham  v.  The  Bishop  of  Bath  and  Wells, 
2  Boll.  860,  868  (e).    And  thereby  the  Metropolitan  is  put  out  of 
possession,  and  driven  to  his  quare  impedit :   Oi'een's  case,  6  Co. 
29  b ;  BosweWs  case,  6  Co.  50 ;  Co.  Litt.  844.     It  hath  been  a 
question  whether  the  Bishop  ought  to  admit  the  patron's  clerk, 
after  the  title  of  lapse  is  passed  from  the  Metropolitan  to  the  King . 
Trin.  10  Eliz.  Dyer,  277 ;  and  by  Hobakt,  the  patron's  presenta- 
tion takes  place,  after  the  church  is  lapsed  to  the  King,  if  it  be 
exhibited  to  the  Ordinary  before  the  King's :  in  Colt  and  Olover  v. 
The  Bishop  of  Coventry,  Hobart,  167.     Because  the  patron's  right 
to  present  continueth  until  the  title  by  lapse  is  executed,  and  the 
King's  title  is  not  vested  in  him  in  this  case  absolutely,  as  other 

(1)  6  Ck).  Rep.  22.  (4)  Supra,  298,  note  (2). 

(2)  6  Co.  Rep.  50.  (5)  Hntton,  24. 

(3)  Translated,    17  Vin.  Abr.   389,  (6)  17  Vin.  Abr.  319,  pi.  6. 
pi.  4. 
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titles  are,  but  conditionally,  viz.  if  he  doth  present  before  the 
patron  :  because  the  King  hath  it  only  as  supreme  Ordinary : 
Button,  24.  But,  by  others,  the  turn  by  lapse  is  so  vested  in  the 
King,  that,  if  the  patron's,  or  other  person's,  clerk  be  admitted 
to  a  church  after  'tis  come  to  the  King  by  lapse,  the  King  by 
quare  impedit  may  recover  the  presentment,  and  remove  such 
clerk :  Beverley  v.  The  Bishop  of  Canterhwy  (i) ;  Basket-vUe's 
case  (2) ;  27  Edw.  III.  85  (3) ;  The  Bishop  of  Lincoln's  case  (4)  ; 
Cumber  v.  The  Bishop  of  Chichester,  cited  in  the  case  of  Rex 
V.  The  Archbishop  of  Canterbui-y  and  Piiistip).  And  this  latter 
opinion  is  taken  to  be  the  law."  In  2  Bla.  Gomm.  277,  it 
is  said :  ''If  the  Bishop  doth  not  collate  his  *own  clerk, 
immediately  to  the  living,  and  the  patron  presents,  though 
after  .the  six  months  are  lapsed,  yet  his  presentation  is  good, 
and  the  Bishop  is  bound  to  institute  the  patron's  clerk :  for,  as 
the  law  only  gives  the  Bishop  this  title  by  lapse,  to  punish  the 
patron's  negligence,  there  is  no  reason,  that,  if  the  Bishop  himself 
be  guilty  of  equal  or  greater  negligence,  the  patron  should  be 
deprived  of  his  turn.  If  the  Bishop  suffer  the  presentation  to 
lapse  to  the  Metropolitan,  the  patron  also  bas  the  same  advantage, 
if  he  present  before  the  Archbishop  has  filled  up  the  benefice  ;  and 
that  for  the  same  reason.  Yet  the  Ordinary  cannot,  after  the  lapse 
to  the  Metropolitan,  collate  his  own  clerk,  to  the  prejudice  of  the 
Archbishop :  for,  he  had  no  permanent  right  and  interest  in  the 
advowson,  as  the  patron  hath,  but  merely  a  temporary  one ;  which 
having  neglected  to  make  use  of  during  the  time,  he  cannot  after- 
wards retrieve  it.  But,  if  the  presentation  lapses  to  the  King,  pre- 
rogative here  intervenes,  and  makes  a  difference ;  and  the  patron 
shall  never  recover  his  right  till  the  King  has  satisfied  his  turn  by 
presentation :  for,  nullum  temptis  occumt  Regi.''  In  17  Viner's 
Abridgment,  892,  Presentation  (B.  c.  2),  pi.  4,  it  is  said,  that, 
''  when  a  lapse  is  in  the  King,  he  is  not  compellable  to  present, 
and,  till  he  presents,  the  Ordinary  has  the  cure  de  animis  (a),  and 
he  shall  provide  for  it;  so  the  difference  is  between  the  cura 
aniTuarum  and  the  patronage :  Per  Doderidoe,  J.,  1  Boll.  B.  464, 
in  the  case  of  Colt  v.  Glover.''  In  Watson's  Incumbent  (7),  is  the 
following  passage  :  "  Note,  that  neither  plaintiff  nor  defendant  may 

(1)  1  And.  148.  (4)  Owen,  89. 

(2)  7  Co.  Eep.  28.  (6)  Hetley,  124. 

(3)  M.  27  Edw.  in.  fo.  8,  pi.  25.  (6)  Sic  in  the  report  in  Rolle. 
The  reference  in  the  text  is  to  the  old  (7)  P.  288. 

edition  of  Y.  B. 


VOL.  Lxxxii.]         1850.     C.  P.     9  C.  B.  91—98.  801 

have  judgment  or  execution,  but  a  third  person,  that  is  no  party  to       STORiifi 

the  suit ;  for,  if,  in  the  debate  of  a  cause  betwixt  a  plaintiff  and    tub  Bishop 

defendant,  it  doth  appear  to  the  Court,  either  by  the  declaration  of     ohkotbr 

*the  plaintiff,  or  by  pleading,  or  confessic^n  of  the  parties,   that        ^  ^92  i 

neither  of  them  hath  right,  but  the  presentation  belongs  to  the 

King,  the  Court  may,  nay,  they  ought  to,  award  a  writ  to  the 

Bishop  for  the  King,  and  without  prayer  on  the  part  of  the  King ; 

for,  the  Court  and  Judges  are  the  King's  counsel."    Here,  the  plea 

merely  adds  to  the  facts  stated  in  the  declaration,  that  Dr.  Storie 

held  both  the  mother  church  and  the  district  church  as  one  church, 

being  together  of  a  greater  yearly  value  than  1,000{.,  whereby  the 

church  of  St.  Mary  Magdalen  became  vacant ;  and  that,  eighteen 

months  having  elapsed  since  the  resignation  by  Dr.  Storie  of  the 

church  of  St.  Giles,  and  notice  thereof,  the  right  to  present  vested 

in  the  Crown  :  so  that,  by  reason  of  the  prerogative  of  the  Crown, 

the  plaintiff  is  not  entitled  to  recover.     It  is,  therefore,  not  like 

the  case  of  a  Bishop  setting  up  the  title  of  a  private  individual. 

In  Apperley  v.  The  Bishop  of  Hereford,  the  Bishop  pleaded,  not 

the  title  of  the  Crown,  but  his  own  title  to  present  by  lapse.    For 

these  reasons,  it  is  submitted  that  Mr.  Darvell  was  not  incumbent 

so  as  to  prevent  a  lapse,  that  the  title  to  present  was  in  the  Crown, 

and  that  it  was  competent  to  the  Bishop  to  plead  that. 

Manning,  Serjt.,  in  reply : 

The  distinction  attempted  to  be  set  up  between  the  present  case  and 
Elvis  V.  The  Archbishop  of  Yoi%  on  the  ground  that  the  Crown  is 
interested  here,  is  not  well  founded  :  and,  in  truth,  that  was  a  case 
of  title  in  the  Crown.  The  reason  why  the  Ordinary  is  not  per- 
mitted to  counterplead,  is,  that  he  is  a  stranger  to  the  advowson. 
He  cannot  set  up  the  jus  tertii :  and  the  rule  applies  with  equal 
force  in  the  case  of  the  Crown,  as  in  the  case  of  a  subject.  Besides, 
a  mere  allegation  of  title  in  the  Crown,  is  not  enough  to  entitle  the 
Court  to  interfere  in  the  way  suggested.  In  the  passage  last  cited 
from  Watson,  the  ^learned  author  adds :  "  But  this  must  be  when  [  *9H  ] 
the  King's  title  appears  so  clear  in  allegatis  et  prohatis  to  the  Court, 
as  that  it  is  infallible  both  against  plaintiff  and  defendant." 

Cur.  adv.  vult. 

Wilde,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  (1) : 
We  have  considered  this  case,  and  we  are  of  opinion  that  the 

(1)  Wilde,  Ch.  J.,  Maule,  J.,  C&esswsll,  J.,  and  Williams,  J.    See  infra, 
p.  302. 
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Storib       declaration  discloses  a  perfectly  good  title  in  the  plaintiff  to  present, 
Thb^Rishop  ft^d  ^^^^  ^^6  pleas  afford  no  answer.    We  considered  the  law  to  be 
^^  ^ »     ^®^*  settled  by  the  case  of  Elvis  v.  The  Archbishop  of  York,  con- 
finned  by  Apperley  v.  The  Bishop  of  Hereford,  viz.  that  it  is  not 
competent  to  the  Bishop  to  counterplead  the  patron's  title. 

With  regard  to  the  other  objection,  that  the  incumbent,  being  in 
possession  of  the  church  of  St.  Giles,  Camberwell,  could  not  be 
admitted  to  the  church  of  St.  Mary  Magdalen,  Feckham,  it  appears 
to  be  quite  clear,  according  to  the  doctrine  laid  down  by  this  Court 
in  Apperley  v.  The  Bishop  of  Hereford,  that,  by  the  admission  of 
Dr.  Storie  to  the  church  of  St.  Mary  Magdalen  (the  two  livings 
being  together  worth  more  than  1,000/.  per  annum),  the  incum- 
bency of  St.  Giles  became,  ipso  facto,  void.  We  are,  therefore,  of 
opinion  that  there  is  no  objection  to  the  admission  of  the  plaintiff's 
clerk  on  that  ground,  and  that  the  pleas  are  unquestionably  bad, 
and  therefore  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff, 
18^-  STOKIE  V.  The  BISHOP  of  WINCHESTER. 

[  17  C.  B.  663]  (17  0.  B.  663—659.) 

In  quart  impedit,  the  Ordinary  cannot  counterplead  the  patron's  title  to 
present,  by  setting  up  title  in  a  third  person ;  and  he  does  so  as  much  by 
setting  up  a  right  iu  the  Queen  to  present  by  lapse,  as  by  any  other  title. 

Where  the  incumbent  of  a  parish  church  presents  himself  to  a  district 
cnurch  within  the  parish,  created  under  the  statutes  58  Geo.  m.  c.  45,  and 
59  Geo.  in.  c.  134,  the  annual  value  of  the  two  livings  exceeding  1,000?., 
the  parish  church  becomes,  under  the  provision  of  the  1  &  2  Yict.  c.  106, 
ss.  4,  11,  ipso /ado  void. 

This  was  a  quare  impedit,  in  which  the  Court  in  Hilary  Term, 
1850,  gave  judgment  for  the  plaintiff:  [vide  supra].  The  written 
judgment,  which  was  prepared  by  the  then  Chief  Justice  Wilde, 
was  at  the  time  mislaid,  but  has  since  been  found  amoqgst  the 
papers  of  the  late  Lord  Truro. 

WiLDB,  Ch.  J. : 

This  is  a  case  of  qtiare  impedit,  in  which  the  plaintiff  complains 
of  a  disturbance  in  his  right  of  presentation  to  the  church  of 
St.  Mary  Magdalen,  Feckham,  and  he  states  in  his  declaration 
that  he  was  seised  of  the  advowson  of  the  church  of  St.  Giles, 
Camberwell,  and  that,  under  the  authority  of  the  statutes  made  in 
that  behalf,  a  church  afterwards  called  the  church  of  St.  Mary 
Magdalen  had  been  built,  and  that  an  ecclesiastical  district  had 
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been  divided  from  the  said  parish  of  St.  Giles,  and  assigned  and       storik 
appropriated  to  the  said  church  of  St.  Mary  Magdalen  as  a  district   xhb  Bishop 
parish  church  for  all  ecclesiastical  purposes,  and  had  become  in      ^'  ^^^' 
law  a  distinct  benefice  presentative,  and  that  the  plaintiff  remaining 
seised  of   the  advowson  of  the  vicarage  of    St.  Giles,  became 
seised  as  a  fee  of   the  perpetual   right  of  presentation   to  the 
incumbency  of    the  parish  of   St.  Mary  Magdalen :   that  after- 
wards the  parish  church    of    St.   Giles  became  vacant  by  the 
resignation    of  the    plaintiff,   and    thereupon   the    said    plaintiff 
presented  himself  to  the  said  church,  and  was  thereupon  duly 
admitted,  &c. ;  and  that,  whilst  the  plaintiff  was  seised  of  the 
right    of   presentation   to    St.    Mary    Magdalen,  the   Bev.  J.  S. 
Darwell,  clerk,  who  had  been  ^appointed  by  the  plaintiff  and  had      [  *664  ] 
been  duly  licensed  to  be  stipendiary  curate  to  serve  the  said  district 
church,  duly  resigned  the  said  stipendiary  curacy ;  and  that  there- 
upon, the  plaintiff  remaining  seised  of  the  right  of  presentation  to 
the  said  district  church  which  had  so  become  vacant,  it  then 
belonged  to  the  plaintiff  to  present  a  clerk,  but  the  Bishop  unjustly 
hindered  him,  &c. 

To  this  declaration  there  were  several  pleas,  but  three  only  are 
before  the  Court. 

The  second  plea  upon  the  record,  after  stating  the  division  of 
the  parish  of  St.  Giles,  and  the  assignment  of  the  district  parish 
of  St.  Mary  Magdalen,  and  that  the  church  of  St.  Giles  became 
vacant  by  the  resignation  of  the  plaintiff,  who  was  afterwards 
admitted,  &c.,  upon  his  own  presentation,  to  the  church  of 
St.  Giles,  states,  that  the  church  of  St.  Mary  Magdalen,  which  the 
plaintiff  up  to  the  time  of  his  resignation  held  together  with  the 
church  of  St.  Giles  as  one  church,  and  which  church  of  St.  Mary 
Magdalen,  being  a  benefice  with  cure  of  souls,  by  reason  of  the 
premises,  became  vacant,  and  it  belonged  to  the  plaintiff  to  present ; 
that  the  said  church  of  St.  Mary  Magdalen  remained  vacant  more 
than  eighteen  months,  neither  the  plaintiff  nor  the  Ordinary  nor 
the  Metropolitan,  nor  any  other  person  having  presented,  by  reason 
whereof  the  right  devolved  to  the  Grown  to  present  a  clerk ;  that 
no  clerk  had  yet  been  presented ;  that,  after  a  period  of  eighteen 
months  had  elapsed,  and  not  before,  the  plaintiff,  who  at  the  time 
the  church  became  vacant  had  been  seised  of  the  advowson, 
nominated  a  clerk  to  the  said  church,  whereupon  the  Bishop 
refused  to  admit,  i^c,  for  the  cause  aforesaid, — concluding  with  a 
verification. 
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Storib  The  third  plea  states  that  the  plaintiff  ought  not  to  present, 

TheBtbhop   because  the  church  of   St.  Mary  Magdalen  was  a  benefice  with 

CHKOTBR.     ^"^®  ^^  souls,  and  that  the  resignation  of  the  plaintiff  of  the  church 

[  *655  ]       of  St.   Giles  was  accepted   *by  the  Bishop,  and  notice  of  such 

acceptance  given,  more  than  eighteen  months  before  the  plaintiff's 

presentation,  or  any  disturbance  by  the  Bishop. 

The  fourth  plea  states,  that  the  church  of  St.  Mary  Magdalen 
is  a  benefice  with  cure  of  souls,  and  that  the  presentation,  &c.,  of 
the  plaintiff  to  the  church  of  St.  Giles  was  after  the  passing  of  the 
statute  1  &  2  Yict.  c.  107,  intituled  "  An  Act  to  abridge  the  holding 
of  benefices  in  plurality,"  and  more  than  eighteen  months  before 
the  presentation  to  St.  Mary  Magdalen,  or  any  disturbance,  &c., 
in  the  said  church  of  St.  Giles,  being  a  benefice  with  cure  of  souls ; 
and  that  the  value  of  the  two  churches  jointly  exceeded  the  annual 
sum  of  1,000Z. 

To  these  three  pleas  the  plaintiff  has  demurred  specially,  assign- 
ing, among  other  causes,  that  the  church  of  St.  Mary  Magdalen 
being  yet  vacant,  it  is  not  competent  to  the  defendant,  the  Bishop, 
to  counterplead  the  title  of  the  plaintiff,  as  he  has  attempted  to  do 
by  these  pleas. 

On  the  part  of  the  plaintiff,  the  authorities  relied  upon  were  the 
cases  of  Elvis  v.  The  Archbishop  of  York  an  others,  reported  in 
Hobart,  816,  and  also  in  Sir  William  Jones,  p.  4  (i) ;  and  also  the 
case  of  Apperley  v.  The  Bishop  of  Herefoi'dy  8  Moore  &  Scott,  102, 
9  Bing.  681 :  and  these  cases  appear  to  the  Court  to  be  decisive 
authorities  in  support  of  the  objection. 

In  the  first  case,  of  Elvis  v.  The  Archbishop  of  York  and  others, 
the  declaration  alleged  that  Sir  Gervas  Elvis,  Enight,  was  seised 
of  the  manor  of  Sanby,  with  the  advowson  of  the  church  of  Bed- 
worth  appendant,  in  fee,  and  held  the  same  of  the  King,  and,  being 
so  seised,  presented  George  Turpin,  his  clerk,  who  was  admitted,  &c.; 
that  the  said  Sir  Gervas  was  attainted  of  felony,  and  executed,  by 
[  "656  ]  force  whereof  the  King  became  seised  of  the  *manor  ad  quod,  &c., 
and  granted  the  same  manor  and  advowson  to  the  plaintiff,  who 
became  seised  in  fee ;  that  the  church  became  void  by  the  death  of 
Turpin,  whereby  it  belonged  to  the  plaintiff  to  present,  and  the 
defendant  disturbed  him,  &c.  The  Archbishop,  as  Metropolitan, 
pleaded,  confessing  the  seisin  of  Sir  Gervas  Elvis,  and  the  presenta- 
tion of  Turpin,  and  the  attainder  of  Sir  Gei*vas ;  but  alleged  further, 
that,  by  virtue  of  the  attainder,  the  King  became  seised  of  the 
(1)  Per  nom,  Helioayea  dt  Archeveaque  de  Torke  &  AL 
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m&Qor  ad  quod,  ui&  oo  seised,  tbe  church  became  void  by  the  death       Stx^rik 
oiTorpm,  "RVietcIby  ttie  King  to  the  church,  being  void,  did  present    the  bishop 
to  the  iLrchbiftViop  ftie  said  Thomas  Bishop,  whom  he  caused  to  be      ®J  ^'** 

CHSSTSB* 

admitted,  &e. ;  VvViYkout  ibis,  that  the  King  did  grant  to  the  plaintiff 
the  advo^aon,  Slc,  as  alleged,  prout^  &c. :  whereupon  the  plaintiff 
demurred  in  law,  generally. 

It  is  unnecessary  to  notice  the  proceedings  upon  the  pleas  by  the 
other  defendants,  as  the  questions  which  arose  upon  them  have  no 
application  to  the  present  case.  It  will  be  observed  that  the  title 
set  up  by  this  plea,  was,  a  title  in  the  Grown.  A  very  learned  and 
elaborate  judgment  was  pronounced  by  Lord  Hobabt  upon  the 
precise  question  whether  it  was  competent  to  the  Ordinary  or 
Metropolitan  to  counterplead  to  the  title  of  a  plaintiff.  The  right 
so  to  do  being  considered  first  as  it  stood  upon  the  common  law, 
and  secondly  with  reference  to  the  statute  of  25  Edw.  III.  st.  S,  c.  7: 
and  the  unanimous  opinion  of  the  Court  upon  that  point,  was,  that 
the  plea  was  bad,  and  that,  at  common  law,  neither  Ordinary,  as 
Ordinary,  either  before  collation  or  after,  nor  the  incumbent  either 
of  his  collation  nor  of  the  presentation  of  any  other,  could  plead 
to  the  title  of  the  patronage,  because  neither  of  them  had  an 
interest  in  the  patronage,  and  therefore  could  not  dispute  that  with 
which  they  had  nothing  to  do ;  that  the  collation  by  lapse  was 
nothing  but  institution  and  induction  in  respect  of  his  office  as 
Ordinary ;  and  that  the  law  would  not  let  in  a  *thing  so  absurd  as  [  *<>^7  ] 
to  admit  two  to  dispute  the  interest  of  a  third :  and  the  reason  and 
grounds  of  this  law  are  stated  at  large :  and,  as  nothing  was  objected 
to  them  upon  the  argument  of  this  case,  it  is  sufficient  to  refer  to 
them  without  repeating  them.  And  it  was  also  held  to  be  clear 
that  the  statute  of  26  Edw.  III.  stat.  S,  c.  7,  gave  no  right  to  plead 
otherwise  than  the  Ordinary  could  plead  at  common  law,  as  he 
acquired  no  interest  for  himself,  nor  his  clerk,  in  the  church. 

The  case  of  Apperley  v.  The  Bishop  of  Hereford  gave  rise  to 
precisely  tbe  same  question :  the  title  set  up  did  not  refer  to  the 
Crown.  The  Court  held  that  the  case  of  Elvis  v.  The  Archbishop 
of  York  was  decisive  of  the  question,  and  that  the  law  was  clearly 
laid  down,  that,  before  the  statute  of  25  Edw.  III.  stat.  8,  c.  7,  the 
Bishop  could  not  in  any  case  dispute  the  title  of  the  patron  to 
present ;  and  that,  as  in  the  case  then  at  Bar,  no  collation  had 
been  made,  that  statute  did  not  help  the  defendant. 

Upon  Uie  part  of  the  defendant,  it  was  stated  generally  in  answer 
to  the  objection  before  stated,  that  true  it  was  that  the  Ordinary 
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8T0RIE      could  not  plead  lapse  to  himself,  but  that  he  could  plead  lapse  to 
The  Bishop   ^^®  Crown ;  and  the  case  in  Hobart  was  attempted  to  be  distin- 
0HK8TKB.     g^is'i®^*  ^Po^  tl^®  ground  that,  in  that  case,  the  plaintiff's  title 
was    traversed,   but    that,   in    the    present    case,   the    title    was 
admitted,  but  a  right  in  the  Grown  to  present  by  lapse  only  was 
pleaded.    No  authority  was  referred  to  in  support  of  this  distinction ; 
and  the  Court  is  of  opinion  that  it  is  not  founded  upon  any  prin- 
ciple, and  that  the  law  is  clear  and  settled,  that  the  Ordinary  cannot 
controvert  the  title  of  the  plaintiff  to  present ;  and  that  he  does  so 
as  much  by  setting  up  a  right  to  present  by  lapse  as  by  any  other 
title.    The  objection,  therefore,  to  the  pleas  appears  to  be  well 
founded,  upon  principle  and  authority. 
It  was  also  objected  that  the  third  plea  was  bad,  upon  another 
t  *c&s  ]      ground.     That  plea  is  founded  upon  the  1  &  2  * Yict.  c.  106,  s.  4,  by 
which  it  is  enacted  '*  that,  except  as  thereinafter  provided,  no 
spiritual  person  holding  a  benefice  with  a  population  of  more  than 
8,000  persons,  shall  accept  and  take  to  hold  therewith  any  other 
benefice  having,  at  the  time  of  his  admission,  institution,  or  being 
licensed  thereto,  a  population  of  more  than  500  persons,  nor  shall 
any  spiritual  person  holding  a  benefice  with  a  population  of  more 
than  600  persons,  accept  and  take  to  hold  therewith  any  other 
benefice  having  at  tiie  time  of  his  admission,  institution,  or  being 
licensed  thereto,  a  population  of  more  than  8,000  persons;  nor 
shall  any  spiritual  person  hold  together  any  two  benefices,  if,  at 
the  time  of  his  admission,  institution,  or  being  licensed  to  the 
second  benefice,  the  value  of  the  two  benefices  jointly  shall  exceed 
the  yearly  value  of  1,000Z. ;  "  and  the  plea  alleges  that  the  churches 
of  St.  Giles  and  St.  Mary  Magdalen  did  jointly  exceed  the  value  of 
1,000^. ;  and  it  was  insisted  on  the  part  of  the  defendant,  that  the 
plaintiff  was  disqualified  to  be  instituted  to  the  church  of  St.  Mary 
Magdalen  while  holding  the  living  of  St.  Giles.     To  this  it  was 
answered,  that,  by  the  institution  and  induction  to  the  living  of  St. 
Mary  Magdalen,  the  church  of  St.  Giles  would  become  ipso  facto  void ; 
and  that  the  acceptance  of  an  office  which  could  not  be  holden  with 
some  other  office  already  possessed,  vacated  the  first  office ;  and  the 
before-mentioned  case  of  ApperUy  v.  The  Bishop  of  Hereford  was  cited 
as  a  distinct  authority  applicable  to  the  present  case.    The  plaintiff 
in  that  case  was  owner  of  the  advowson  of  Stoke  Lacey,  and  also 
became  incumbent^  upon  his  own  presentation ;  and  the  declaration 
averred  that  the  defendant,  being  incumbent  of  Stoke  Lacey,  was 
admitted,  instituted,  and  inducted  into  the  vicarage  of  Ocle  Pritchard, 


▼0L.LXXX11.]      1850.    C.  P.    17  C.  B.  658—659. 


507 


the  two  churches  being  respectively  benefices  with  cure  of  souls,       Stobie 
whereby  it  belonged  to  him  to  present  to  Stoke  Lacey;  that  he    theBibhop 
accordingly  presented  Beetham,  his  clerk,  to  be  admitted,  *&c. ;  but     q^^^^^ 
that  the  Bishop  would  not  admit,  but  unjustly  hindered,  &c.  [  •«»»  ] 

It  was  argued,  on  the  part  of  the  defendant,  that  the  plaintiff,  by 
the  institution  and  induction  into  Ocle  Pritchard,  had  not  made 
Stoke  Lacey  void,  but  only  voidable ;  and  that  the  patron  might 
make  it  void  or  not,  at  the  election  of  the  patron ;  and  it  appeared 
by  the  plea,  that,  after  the  institution  and  induction  to  Ocle 
Pritchard,  the  plaintiff  had  conveyed  the  advowson  of  Stoke  Lacey 
to  another  person.  But  the  Goubt  held,  that,  by  the  institution 
and  induction  of  the  plaintiff  to  the  church  of  Ocle  Pritchard,  the 
church  of  Stoke  Lacey  had  become  void,  and  the  plaintiff's  title  to 
present  to  Stoke  Lacey  had  accrued. 

This  is  a  decisive  authority  in  support  of  the  plaintiff's  answer 

to  the  objection  of  the  defendant,  and  the  last  plea,  therefore,  is 

bad  upon  both  grounds,  and  there  must  be  judgment  for  the 

plaintiff  on  these  demurrers. 

Judgment  for  the  plaintiff. 


MOSS  ANi)   Others  v.  SMITH  and  Another  (1).  isso. 

(9  C.  B.  94—110;  S.  C.  19  L.  J.  C.  P.  225 ;  14  Jur.  1003.)  JafLl7. 

A  Bhip,  valued  at  12,000/.  was  insured  from  Valparaiso  to  England ;  the  [  9  C.  B.  94  ] 
freight,  valued  at  4,000/.,  was  also  insured  by  a  separate  policy :  the  ship, 
haying  sailed  with  a  full  cargo,  consisting  of  800  tons  of  merchandise,  was 
compelled,  by  stress  of  weather,  to  put  back  to  Valparaiso,  where  the 
master,  finding,  upon  survey,  that,  to  repair  her  so  as  to  enable  her  to 
bring  home  the  entire  cargo,  would  cost  a  sum  exceeding  the  value  of  the 
freight,  though  less  than  the  value  of  the  ship  when  repaired,  sold  her : 
Held,  not  a  total  loss  of  either  ship  or  freight 

Assumpsit  on  two  policies  of  assurance. 

The  first  count  was  upon  a  policy,  dated  the  4th  of  May,  1844, 
for  1,000Z.  upon  the  ship  Alfred,  valued  at  12,0002.,  at  and  from  her 
port  or  ports  of  loadmg  in  the  Pacific,  not  north  of  Lima,  to  her 
port  or  ports  of  discharge  in  the  United  Kingdom :  Averment  of 
a  total  loss,  by  perils  of  the  sea. 

The  second  count  was  upon  a  policy  of  the  same  date  for  1,000/. 
on  chartered  freight  in  the  said  ship  Alfred,  valued  at  4,000Z.,  at 
and  from  Sydney,  New  South  Wales,  to  all  or  any  port  or  ports  in 
the  Pacific,  not  north  of  Lima,  to  her  port  or  ports  of  discharge  in 

(1)   See  Angel  v.  Merchants'  Marine  Insurance  Co.  [1903]  1  K.  B.  811,  819, 
72  lib  J.  K.  B.  498.— J.  G.  P. 
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Mo88  the  United  Kingdom :  Averment,  that  the  ship,  by  the  perils  and 
Smith.  dangers  of  the  sea,  &c.,  became  leaky  and  greatly  damaged,  and  by 
the  said  perils  and  dangers  the  said  ship  became  wholly  lost  to  the 
plaintiffs,  and  never  did  arrive  at  her  port  of  discharge ;  that  the 
plaintiffs  thereby  lost  the  freight  of  the  goods  on  board  the  said 
ship  ;  and  that  thereupon  the  plaintiffs  gave  notice  of  the  premises 
to  the  defendants,  and  then,  according  to  the  custom  of  merchants, 
abandoned  and  renounced  all  their  interest  in  the  premises  to  the 
defendants.     Notice  of  the  premises,  and  demand  of  payment. 

The  declaration  also  contained  the  common  counts. 

The  defendants  pleaded,  amongst  other  pleas,  thirdly,  as  to  so 
much  of  the  first  count  as  related  to  the  defendants,  not  having 
[  *9B  ]       paid  or  made  good  the  partial  loss  *and  damage,  payment  into 
Court  of  1002.,  and  no  damages  ultra.    Verification. 

Fourthly,  as  to  the  residue  of  the  causes  of  action  in  the  first 
count,  that  the  ship  was  not  wholly  lost ;  concluding  to  the  country. 

Seventhly,  as  to  so  much  of  the  second  count  as  related  to  the 
defendants'  not  having  paid  the  partial  loss  by  reason  of  the  said  ship, 
with  the  said  goods  on  board,  being  lost,  as  attached  to  the  said  policy, 
payment  into  Court  of  150/.,  and  no  damages  ultra.    Verification. 

Eighthly,  as  to  the  residue  of  the  causes  of  action  in  the  second 
count  mentioned,  that  the  said  ship  and  the  said  freight  were  not 
wholly  lost,  (fee. ;  concluding  to  the  country. 

The  plaintiffs  joined  issue  on  the  fourth  and  eighth  pleas,  and 
replied  to  the  third  and  seventh,  that  the  plaintiffs  had  sustained 
damages  to  a  greater  amount,  on  each  policy,  than  the  respective 
sums  paid  into  Court ;  whereupon  issues  were  joined. 

The  cause  was  tried  before  Wilde,  Ch.  J.,  at  the  sittings  in 
London  after  Trinity  Term,  1848. 

The  plaintiffs  were  mortgagees  of  the  ship  Alfred,  of  716  tons. 
The  defendants  were  three  of  the  directors  of  the  Marine  Insurance 
Company.  The  policies  were  effected  on  the  4th  of  May,  1844, — 
the  one  upon  the  ship,  valued  at  12,000Z.,  the  other  upon  freight, 
valued  at  4,0002.  The  Alfred,  sailed  from  London,  on  the  8th  of 
September,  1843,  on  a  voyage  to  Australia,  and  thence  to  South 
America,  whence  she  was  chartered  to  bring  home  a  cargo  of  guano 
or  saltpetre,  at  a  freight  of  Ql.  lOs.  per  ton.  She  arrived,  in  the 
beginning  of  1844,  at  a  place  called  Cobaya,  on  the  South  American 
coast,  and  there,  between  the  22nd  of  June  and  the  4th  of  July, 
shipped  on  board  a  cargo  consisting  of  860  tons  of  guano.  On  the 
[  ^^^  ]       2nd  of  September,  she  arrived  at  ^Valparaiso,  where  she   took 
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on  board  a  quantity  of  dollars,  on  freight,  and  whalebone  :  and,  on        Mobs 
the  12th  of  December  (i),  she  set  sail  for  England.    Between  the       sm^'th. 
2nd  (2)  and  the  29th  of  September,  she  encountered  a  great  deal  of 
bad  weather,  and  sustained  considerable  damage.    On  the  29th  she 
put  back,  and  she  arrived  at  Valparaiso  on  the  19th  of  October. 

On  the  4th  of  November,  the  vessel,  having  been  partially 
unloaded,  was  surveyed  by  certain  officers  of  her  Majesty's  ship 
Daphne,  then  at  Valparaiso.  They  recommended  certain  repairs, 
which  they  thought  would  suffice  to  put  the  ship  in  a  condition  to 
bring  home  about  500  tons  of  her  cargo. 

Other  surveys  were  had,  on  the  14th  and  20th  of  November,  by 
the  port  surveyor  and  other  competent  persons,  who  reported  that 
it  was  necessary  to  take  out  all  the  cargo,  and  who  estimated 
the  repairs  that  would  be  necessary  to  enable  the  vessel  to  proceed 
to  England  with  her  entire  cargo,  at  11,711  dollars,  and  the  expenses 
of  unloading  and  reloading  at  7,608  dollars,  making  together  19,319 
dollars,  or  SJIOI.  5«.,  which  would  exceed  the  value  of  the  freight,  but 
would  be  less  than  the  value  of  the  ship  when  repaired.   They  further 
reported,  that,  seeing  the  difficulty  of  raising  money  at  Valparaiso,  and 
of  obtaining  the  necessary  workmen  and  materials  to  effect  the 
repairs  which  they  judged  necessary,  it  would  be  for  the  interest  of  all 
concerned  to  sell  the  ship  and  to  forward  the  cargo  by  other  vessels. 
The  ship  was  accordingly  sold,  by  public  auction,  on  the  10th  of  April, 
1845,  for  1,784/.,  and  the  cargo  was  ultimately  delivered  at  Liver- 
pool, by  three  other  vessels,  at  a  freight  of  42.  158.  and  51.  per  ton. 
The  purchaser  of  the  Alfred  repaired  her  at  an  expense  of  about 
240Z.  and  sent  her,  with  a  cargo  of  about  600  tons,  to  Hamburgh, 
where  she  arrived  on  the  16th  of  October,  1845. 

On  the  part  of  the  plaintiffs,  it  was  insisted  :  first,  that  there  was        [  ^7  ] 
a  constructive  total  loss  of  the  ship;    secondly,  that,  supposing 
there  was  not  a  total  loss  of  the  ship,  there  was,  at  all  events, 
a  total  loss  of  freight,  to  the  extent,  at  least,  of  that  portion  of  the 
cargo  which  the  vessel  was  incompetent  to  carry  home. 

For  the  defendants,  it  was  contended  that  there  was  no  total  loss 
of  either  ship  or  freight,  and  that  enough  had  been  paid  into  Court 
to  cover  the  average  loss,  viz.  10  per  cent,  on  the  ship,  and  15  per 
cent,  on  the  freight  (3). 

(1)  Sic.  Should  be  **  September"  :  of  the  payment  into  Court  to  cover  an 
Bee  19  L.  J.  G.  P.  p.  226.  average  loss,  should  be  referred  to  an 

(2)  Sic.     An    obvious    error    for  arbitrator.    And,  before  the  rule  came 
'  *  1 2th. ' '  on  for  argument,  the  arbitrator  decided 

(3)  It  was  agreed  that  the  sufficiency  that  enough  had  been  paid  iu. 
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Mo88  The  Lord  Chief  Justice  told  the  jury,  that,  if,  upon  the  evidence 

Smith.  ^^^^  before  them,  they  i^ere  satisfied  that  the  vessel  was  damaged, 
by  perils  of  the  sea,  to  such  an  extent  that  she  was  not  sasceptible 
of  repair,  so  as  to  enable  her  to  perform  the  voyage,  save  at 
an  expense  which  would  exceed  her  value  when  repaired,  regard 
being  had  to  the  facilities  for  repair,  and  for  raising  money  for  that 
purpose,  at  Valparaiso,  and  the  time  which  would  be  consumed 
therein,  they  must  find  for  the  plaintiffs,  as  for  a  total  loss  of  the 
ship ;  and  that,  on  the  other  hand,  if  they  thought  that  the  vessel, 
when  properly  repaired,  would  be  worth  more  than  the  sum 
expended  in  such  repairs,  the  plaintiffs  would  be  entitled  to  recover 
for  an  average  loss  only.  And,  as  to  the  second  count,  he  told 
them,  that,  if  they  thought  the  vessel  might  have  been  repaired 
within  a  reasonable  time,  so  as  to  be  enabled  to  bring  home  the 
whole  of  the  cargo,  there  had  been  no  loss  of  any  part  of  the 
freight :  and  that,  if  she  might  have  been  repaired  so  as  to  be  able 
[  *98  1  to  bring  home  a  part  of  the  cargo  only,  the  *plain tiffs  would  be 
entitled  to  recover  for  a  partial  loss  on  freight. 
The  jury  returned  a  verdict  for  the  defendants. 

S.  Martin^  in  the  following  Term,  admitting  that  the  summing 
up  and  the  finding  upon  the  first  count  could  not  be  impeached, 
obtained,  as  to  the  second  count,  a  rule  nm  for  a  new  trial  on  the 
ground  of  misdirection,  and  that  the  verdict  was  against  evidence. 
He  contended  that  the  proper  question  to  be  submitted  to  the  jury 
upon  the  second  count,  was,  whether,  under  the  circumstances 
in  which  the  vessel  was  placed  at  Valparaiso,  a  prudent  owner, 
uninsured,  would  have  incurred  the  expense  necessary  to  enable  her 
to  bring  home  her  entire  cargo.  He  cited  Doyle  v.  Dallas  (i),  and 
Green  v.  The  Royal  Exchange  Assurance  Company  (2). 

Sir  John  Jems,  A.-G.  (with  whom  were  ChanneU,  Serjt.,  and 
James  Wilde),  on  a  former  day  in  this  Term,  showed  cause : 
He  submitted,  that,  it  being  conceded  that  the  direction  of  the 
Lord  Chief  Justice,  so  far  as  it  related  to  the  first  count,  and  the 
finding  of  the  jury  thereon,  that  there  was  no  total  loss  of  the  ship, 
could  not  be  impeached,  there  could  be  no  pretence  for  saying,  as 
to  the  second  count,  that  there  was  a  total  loss  of  any  part  of"  the 
freight. 

(1)  42  B.  B.  758  (1  M00.&  Bob.  48).  (2)  16  B.  B.  671  (6  Taunt.  68;   1 

Marsh.  447). 
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The  Court  called  upon  Moas 

V, 

Smith. 
S.  MaHin,  Byles,  Serjt.,  and  Baratow,  to  support  the  rule: 

The  ship  having  sustained   sea-damage,  and  having,  in  con- 
sequence,  put  back  to  Valparaiso,  and  being  there  found  to  be 
incompetent,  save  at  an  expense  equal  to,  or  exceeding,  her  value, 
to  be  repaired,  so  as  to  bring  home  the  cargo  she  originally  had  on 
board,  the  ^jury  ought  to  have  been  told  that  that  amounted  to  a       [  *99  ] 
constructive  total  loss,  at  all  events,  of  that  part  of  the  freight 
which  the  ship  could  not  be  rendered  capable  of  earning.   That  part 
of  the  summing  up  which  related  to  the  first  count,  was  undoubtedly 
correct,  according  to  Doyk  v.  Dallas  (i),  and  other  cases.     But  the 
Lord  Chief  Justice  incorrectly  applied  to  the  freight,  the  same 
test  as  to  repairs,  which  he  had  applied  to  the  ship.     The  question 
is,  whether  a  ship-owner,  having  no  policy  on  the  ship,  but  having 
effected  an  insurance  on  freight,  and  the  ship  sustaining  sea- 
damage  to  an  extent  that  would  require  an  outlay  to  repair  her, 
short  of  her  value  when  repaired,  may  not  say,  that  his  ship  has 
sustained  damage  to  such  an  extent  that  no  reasonable  or  prudent 
man  would  repair  her  at  the  place  where  she  happens  to  be,  for 
the  purpose  of  earning  the  particular  freight,  and  so  treat  the 
freight  as  totally  lost.    Assuming  the  ship  to  be  worth  8,000Z.,  and 
that  the  expense  of  repairing  her  so  as  to  enable  her  to  bring  home 
her  cargo  would  be  7,000/.,  there  being  a  policy  on  freight  for 
2,0002.,  would  the  owner  be  bound  to  expend  7,0002.  in  order  to 
earn  the  2,0002.  ?    Or,  is  he  not  at  liberty  to  say  that  the  freight  is 
totally  lost,  because,  by  a  peril  insured  against,  he  is  called  upon  to 
incar  an  expense  which  no  prudent  owner  uninsured  would  be 
justified  in  incurring? 

(Cresswell,  J. :  Does  the  underwriter  on  freight  undertake  to 
pay,  if  the  assured  acts  prudently  in  declining  to  earn  freight  ?) 

TeSy  provided  he  is  prevented  from  earning  it,  by  a  peril  insured 
against. 

(Maulb,  J.:  It  must  be  assumed  that  a  prudent  owner  would 
have  repaired  this  ship.) 

The  true  test  is,  what  a  prudent  owner  would  have  done,  if  there 
bad  been  no  insurance  on  freight.    In  Green  v.  The  Royal  Exchanq^^ 
(1)4?  E.  E.  753  (1  Moo.  &  Eob.  48). 
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Mo88  The  Lord  Chief  Justicb  told  the  jury,  that,  if,  upon  the  evidence 

Smith.  l&i^  before  them,  they  were  satisfied  that  the  vessel  was  damaged, 
by  perils  of  the  sea,  to  such  an  extent  that  she  was  not  susceptible 
of  repair,  so  as  to  enable  her  to  perform  the  voyage,  save  at 
an  expense  which  would  exceed  her  value  when  repaired,  regard 
being  had  to  the  facilities  for  repair,  and  for  raising  money  for  that 
purpose,  at  Valparaiso,  and  the  time  which  would  be  consumed 
therein,  they  must  find  for  the  plaintiffs,  as  for  a  total  loss  of  the 
ship ;  and  that,  on  the  other  hand,  if  they  thought  that  the  vessel, 
when  properly  repaired,  would  be  worth  more  than  the  sum 
expended  in  such  repairs,  the  plaintiffs  would  be  entitled  to  recover 
for  an  average  loss  only.  And,  as  to  the  second  count,  he  told 
them,  that,  if  they  thought  the  vessel  might  have  been  repaired 
within  a  reasonable  time,  so  as  to  be  enabled  to  bring  home  the 
whole  of  the  cargo,  there  had  been  no  loss  of  any  part  of  the 
freight :  and  that,  if  she  might  have  been  repaired  so  as  to  be  able 
[  'SB  1  to  bring  home  a  part  of  the  cargo  only,  the  *plaintiffs  would  be 
entitled  to  recover  for  a  partial  loss  on  freight. 
The  jury  returned  a  verdict  for  the  defendants. 

S.  Martin,  in  the  following  Term,  admitting  that  the  summing 
up  and  the  finding  upon  the  first  count  could  not  be  impeached, 
obtained,  as  to  the  second  count,  a  rule  nisi  for  a  new  trial  on  the 
ground  of  misdirection,  and  that  the  verdict  was  against  evidence. 
He  contended  that  the  proper  question  to  be  submitted  to  the  jury 
upon  the  second  count,  was,  whether,  under  the  circumstances 
in  which  the  vessel  was  placed  at  Valparaiso,  a  prudent  owner, 
uninsured,  would  have  incurred  the  expense  necessary  to  enable  her 
to  bring  home  her  entire  cargo.  He  cited  Doyle  v.  Dallas  (i),  and 
Green  v.  The  Royal  Exchange  Assurance  Company  (2). 

Sir  John  Jenis^  A.-G.  (with  whom  were  Channell,  Serjt.,  and 
James  Wilde),  on  a  former  day  in  this  Term,  showed  cause  : 

He  submitted,  that,  it  being  conceded  that  the  direction  of  the 
Lord  Chief  Justice,  so  far  as  it  related  to  the  first  count,  and  the 
finding  of  the  jury  thereon,  that  there  was  no  total  loss  of  the  ship, 
could  not  be  impeached,  there  could  be  no  pretence  for  saying,  as 
to  the  second  count,  that  there  was  a  total  loss  of  any  part  of  the 
freight. 

(1)  42  R.  E.  758  (1  M00.&  Bob.  48).  (2)  16  B.  B.  671  (6  Taunt.  68;    1 

Marsh.  447). 
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The  CouBT  called  upon  tfon 

V. 

Smith. 
S,  Martiuy  ByleSy  Serjt.,  and  Barstow,  to  support  the  rale : 

The  ship  having  sustained  sea-damage,  and  having,  in  con- 
seqaence,  pat  back  to  Valparaiso,  and  being  there  found  to  be 
incompetent,  save  at  an  expense  equal  to,  or  exceeding,  her  value, 
to  be  repaired,  so  as  to  bring  home  the  cargo  she  originally  had  on 
board,  the  ^jury  ought  to  have  been  told  that  that  amounted  to  a       [  *i>9  ] 
eonstrnctive  total  loss,  at  all  events,  of  that  part  of  the   freight 
which  the  ship  could  not  be  rendered  capable  of  earning.   That  part 
of  the  summing  up  which  related  to  the  first  count,  was  undoubtedly 
correct,  according  to  Doyle  v.  Dallas  (i),  and  other  cases.      But  the 
LoBs>  Chirf  Justice  incorrectly  applied  to  the  freight,  the  same 
test  as  to  repairs,  which  he  had  applied  to  the  ship.     The  question 
is,  whether  a  ship-owner,  having  no  policy  on  the  ship,  but  having 
effected  an  insurance  on  freight,  and  the  ship  sustaining  sea- 
damage  to  an  extent  that  would  require  an  outlay  to  repair  her, 
short  of  her  valae  when  repaired,  may  not  say,  that  his  ship  has 
sustained  damage  to  such  an  extent  that  no  reasonable  or  prudent 
man  would  repair  her  at  the  place  where  she  happens  to  be,  for 
the  purpose  of   earning  the  particular  freight,  and  so  treat  the 
freight  as  totally  lost.    Assuming  the  ship  to  be  worth  8,000Z.,  and 
that  the  expense  of  repairing  her  so  as  to  enable  her  to  bring  home 
her  cargo  would  be  7,000?.,  there  being  a  policy  on  freight  for 
2,0002.,  would  the  owner  be  bound  to  expend  7,0002.  in  order  to 
earn  the  2,0002.  ?    Or,  is  he  not  at  liberty  to  say  that  the  freight  is 
totally  loet,  because,  by  a  peril  insured  against,  he  is  called  upon  to 
incur  an  expense  which  no  prudent  owner  uninsured  would  be 
jristified  in  incurring? 

(Ceksswslx^,  J. :  Does  the  underwriter  on  freight  undertake  to 
pay,  if  the  assured  acts  prudently  in  declining  to  earn  freight  ?) 

Yes,  provided  he  is  prevented  from  earning  it,  by  a  peril  insured 
a;^ain8t. 

(Matti^b,  J. :  It  must  be  assumed  that  a  prudent  owner  would 
have  repaired  this  ship.) 

The  ime  test  is,  what  a  prudent  owner  would  have  done,  if  there 
had  been  no  insurance  on  freight.    In  Oreen  v.  The  Royal  Exchan^^^ 
(I)  4?  R.  E.  758  (1  Moo.  &  Bob.  -18). 
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Moss  Assurance  Company^  it  *was  held,  that,  if,  pending  an  insarance 
Smith.  on  freight,  and  a  cargo  shipped,  the  vessel  becomes  incapable  of 
[  *ioo  ]  bringing  the  cargo  home,  the  master  is  bound,  or  not  boand,  to 
repair  her,  and  earn  what  he  can  on  the  homeward  voyage,  as  a 
salvage  for  the  underwriters  on  freight,  according  as  a  prudent 
owner,  having  regard  to  the  state  of  his  ship,  but  without  reference 
to  any  insurance  on  the  freight,  would  or  would  not  pursue  that 
course  for  his  own  advantage. 

(WiLDB,  Gh.  J. :  You  make  the  duty  to  repair  depend  upon  the 
amount  of  the  freight.    What  has  the  underwriter  to  do  with  that  ?) 

Is  the  owner  bound  to  do  more  than  an  uninsured  prudent  owner, 
if  he  insures  freight  as  well  as  ship  ? 

(Maule,  J. :  The  jury  have  found  here  that  an  uninsured  prudent 
owner  would  have  repaired  the  ship.) 

With  reference  to  the  ship  only. 

(Gresswbll,  J. :  Is  it  competent  to  the  ship-owner  to  say  that 
he  will  not  expend  600/.  in  the  repair  of  the  ship,  for  the  purpose 
of  earning  5001.  freight,  though  the  ship  may  be  worth  10,0002.  ?) 

Is  the  owner  of  goods  entitled  to  call  upon  the  owner  of  the  ship 
to  carry  them,  if,  to  enable  him  so  to  do,  be  will  have  to  expend  a 
sum  exceeding  the  amount  of  the  freight  ? 

(Wilde,  Cb.  J. :  Yes.  The  test  is,  what  a  prudent  owner  would 
do ;  and  that  has  always  been,  to  repair  when  the  repairs  can  be 
effected  at  an  expense  less  than  the  value  of  the  ship  when 
repaired.) 

If  the  ship  could  not  be  repaired  so  as  to  bring  home  the  cargo, 
except  at  an  amount  of  expense  exceeding  the  value  of  the  freight, 
the  assured  may  treat  the  freight  as  totally  lost,  although  there 
may  not  have  been  a  total  loss  of  the  ship. 

Maule,  J. : 

This  is  an  action  upon  two  policies  of  assurance,  the  one  upon 

ship,  the  other  upon  freight,  from  Valparaiso  to  London.     A  rale 

has  been  obtained  for  a  new  trial,  on  the  grounds  of  misdirection 

[  •101  ]      and  that  *the  verdict  was  against  evidence.    The  verdict  of  the 
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jary  n^aiived  a  total  loss  of  ship  and  freight,  and  also  a  total  loss        Moss 
of  part  of  the  freight,  no  distinction  having  been  made  between  a       smith. 
total  loss  of  part  of  the  freight,  and  a  partial  loss  of  freight.     The 
jury  also,  as  I  understand  the  verdict,  negatived  a  total  loss  of  part 
of  the  freight,  other  than  a  loss  in  respect  of  the  charges  incarred 
with  reference  to  the  freight;  as  to  which  there  was  a  pajonent 
into  Coart,  the  sufficiency  of  which  was  agreed  to  be  referred  to  an 
arbitrator.    The  questions  which   were   put  to  the  jury,   were, 
whether  there  was  a  total  loss  of  the  ship,  and  whether  there  was 
a  total  or  a  partial  loss  of  the  freight.     The  direction  given  by  the 
Lord  Chief  Justice  to  the  jury,  to  enable  them  to  arrive  at  a 
satisfactory  conclusion,  was  given  with  reference  to  the  evidence 
in  the  cause.    The  evidence  was,  that,  in  the  course  of  the  voyage, 
the  ship  had  sustained  damage,  that  she  had  been  compelled  to 
pat  hack,  that  she  underwent  several  surveys,  and  was  ultimately 
sold,  and  repaired  by  the  purchasers,  and  afterwards  performed 
several  voyages.     The  evidence  does  not  seem  to  have  raised  any 
question  whether  the  ship  might  not  have  been  repaired,  at  an 
expense  not  extravagant.    The  highest  estimate  of  the  probable 
expeuse  of  repairing  her  so  as  to  have  made  her  capable  of  bring- 
ing home  the  whole  cargo,  was,  19,819  dollars:  and  she  was  in 
fact  repaired  at  an  expense  of  1,248  dollars,  so  as  to  be  able  to 
carry  six  hundred  tons  of  cargo  to  Hamburgh,  within  three  months 
of  the  time  of  sale.    It  seems  difficult  to  understand  how  it  could, 
imder  these  circumstances,  have  been  insisted  before  the  jury,  that 
there  was  a  total  loss  of  the  ship :  and  it  is  not  so  contended  now. 
It  is  said,  however,  that  there  was  a  misdirection  with  regard  to 
the  freight,  inasmuch  as  the  Loan  Chief  Justice  omitted  to  tell 
the  jury,  that,  in  determining  whether  or  not  there  was  a  *total      [  *^^^  ] 
loss  of  freight,  they  were  to  throw  out  of  consideration  the  value 
of  the  ship,  and  to  consider  only  whether  or  not  a  prudent  owner, 
acting  with  a  view  to  the  earning  of  freight,  would  have  executed 
the  necessary  repairs  either  wholly  or  in  part.    It  is  said,  that,  if, 
in  a  case  like  the  present,  a  prudent  owner,  looking  at  the  amount 
of  freiglit,  would  not  have  executed  the  repairs  so  as  to  enable  the 
ship  to  bring  home  the  whole  cargo,  there  would,  at  any  rate,  be 
a  partial  loss  of  freight,  or  a  total  loss  of  part,  which  would  be  the 
same  thing ;  and  that,  if  a  prudent  owner  would  not  have  executed 
any  repairs,  so  as  to  enable  the  ship  to  bring  home  any  part  of 
the  cargo,  still,  with  reference  only  to  the  amount  of  freight,  and 
without  reference  to  the  value  of  the  ship,  there  would  be  a  total 
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Mo88  loss  of  freight.  The  Lord  Chief  Justice  certainly  did  not  pat 
Smith.  that  proposition  to  the  jury :  and,  if  it  was  one  which  he  ought  to 
have  put  to  them,  the  omission  on  his  part  so  to  do,  undoubtedly 
amounts  to  a  misdirection.  But  I  do  not  agree  that  that  is  a 
correct  view  of  the  law  upon  the  subject.  The  course  which  would 
be  adopted  by  a  prudent  owner,  with  reference  to  the  value  of  the 
ship,  or  the  value  of  the  freight,  or  with  reference  to  many  other 
considerations,  is  only  introduced  in  this  way:  Underwriters  are 
responsible  for  losses  arising  from  perils  of  the  sea,  for  such 
perils  as  are  mentioned  in  the  policy.  If  the  ship  is  actually 
lost  by  a  peril  of  the  sea,  or  any  other  peril  covered  by  the 
policy,  the  assured  may  call  it  a  total  loss.  If  she  sustains 
damage  to  such  an  extent  that  she  cannot  be  repaired  at  all, 
that  also  is  a  total  loss.  It  may  be  that  the  injury  sustained  by 
the  ship  is  irreparable  with  reference  to  the  place  where  she  is ; 
for  instance,  the  ship  may  have  met  with  the  disaster  at  a 
place  where  no  workmen  of  requisite  powers  are  to  be  met  with, 
or  where  the  necessary  materials  are  not  to  be  found,  so  that  to 
[  *103  ]  ^repair  her  there  is  altogether  impracticable :  and  in  such  a  case 
the  loss  would  also  be  a  total  loss.  But,  short  of  that,  it  may  be 
that  it  may  be  physically  possible  to  repair  the  ship,  but  at  an 
enormous  cost:  and  there  also  the  loss  would  be  total;  for,  in 
matters  of  business,  a  thing  is  said  to  be  impossible  when  it  is  not 
practicable ;  and  a  thing  is  impracticable  when  it  can  only  be  done 
at  an  excessive  or  unreasonable  cost.  A  man  may  be  said  to  have 
lost  a  shilling,  when  he  has  dropped  it  into  deep  water ;  though  it 
might  be  possible,  by  some  very  expensive  contrivance,  to  recover 
it.  So,  if  a  ship  sustains  such  extensive  damage,  that  it  would  not 
be  reasonably  practicable  to  repair  her,  seeing  that  the  expense  of 
repairs  would  be  such  that  no  man  of  common  sense  would  incur 
the  outlay,  the  ship  is  said  to  be  totally  lost.  It  is  in  that  way 
alone  that  the  question  as  to  what  a  prudent  owner  would  do,  arises. 
However  damaged  the  ship  may  be,  if  it  be  practicable  to  repair  her, 
so  as  to  enable  her  to  complete  the  adventure,  she  is  not  totally  lost. 
The  ordinary  measure  of  prudence  which  the  Courts  have  adopted, 
is  this,  if  the  ship,  when  repaired,  will  not  be  worth  the  sum  which 
it  would  be  necessary  to  expend  upon  her,  the  repairs  are,  practically 
speaking,  impossible,  and  it  is  a  case  of  total  loss.  Now,  in  order 
to  constitute  a  total  loss  of  freight,  or,  as  far  as  that  is  in  dispute  in 
this  case,  a  partial  loss  of  freight,  the  loss  of  freight  must  have 
arisen  by  reason  of  the  total  or  partial  incapacity  of  the  ship  to  earn 
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freight.    I  do  not  mean  to  say  that  there  may  not  be  a  loss  of  ship        mosb 
or  of  freight,  in  the  way  which  has  been  put  in  argument,  but  they       smith. 
do  not  arise  here ;  nor  is  this  a  loss  by  charges,  which  is  a  common 
partial  loss  on  freight,  the  underwriters  having  actually  paid  that. 
But  the  only  loss  in  question  here,  is,  a  loss  of  freight  as  incident 
to  the  loss  of  the  ship.     If  the  ship  was  irreparably  damaged,  con- 
sidering the  ^damage  to  be  irreparable  in  the  view  I  have  mentioned,       [  *104  ] 
and  which  I  take  to  be  well  established,  to  the  extent  that  she  could 
not  bring  home  any  part  of  the  cargo,  then  that  would  be  a  total 
loss  of  freight.    If  the  ship  was  damaged  to  such  an  extent  only  as 
that  she  might  have  been  repaired  so  as  to  have  been  able  to  bring 
home  part  of  the  cargo,  but  not  the  whole,  then  there  would  be  a 
total  loss  of  that  part  of  the  freight  which  the  ship  was  thus  incapa- 
citated from  earning.    Both  these  views  were  submitted  by  the 
Lord  Ghibf  Justicb  to  the  jury :  he,  in  sujbstance,  told  them,  that, 
if  they  thought  the  ship  could  have  been  prudently  and  properly 
repaired,  within  a  reasonable  time,  and  at  a  reasonable  cost,  so  as 
to  be  able  to  bring  home  the  whole  cargo,  there  had  been  no  loss 
of  any  part  of  the  freight ;  but  that,  if  the  ship  could  have  been 
prudently  repaired,  so  as  to  bring  home  a  part  of  the  cargo  only, 
but  not  the  whole,  then  the  plaintiffs  were  entitled  to  recover  as  for 
a  partial  loss  of  freight.    That  seems  to  me  to  be  perfectly  correct. 
And  I  can  find  no  authority,  nor  am  I  aware  of  any  principle,  to 
support  the  proposition  which  it  has  been  insisted  by  the  counsel 
for  the  plaintiffs  the  Lord  Chief  Justice  should  have  submitted  to 
the  jury.     The  shape  which  that  proposition,  as  I  understood  it, 
ultimately  took,  was  this,  that  a  ship  sea-damaged  might  be  in  such 
a  condition  that  a  prudent  owner,  uninsured,  would  repair  her,  and 
yet  there  might  be  a  total  loss  of  freight.     Thus,  supposing  a  ship, 
considered  with  reference  to  her  own  value  only,  to  be  worth  10,0002., 
and  to  be  capable  of  being  repaired,  so  as  to  be  enabled  to  bring 
home  the  whole  cargo,  at  a  cost  of  1,000Z.,  that  is  still  to  be  regarded 
as  a  total  loss  with  reference  to  a  policy  on  freight.     That  appears 
to  me  to  involve  a  pure  contradiction.     The  question  is,  whether  the 
damage  to  the  ship  was  reparable  or  irreparable ;  if  the  former,  it 
was  not  a  total  loss ;  if  the  latter,  it  was.     *The  total  or  partial  loss       [  *106  ] 
of  freight  must  be  incident  to  the  loss  of  the  ship.     The  difficulties 
which  have  been  suggested  in  the  course  of  the  argument,  seem 
to  me  to  show  that  the  preposition  thus  contended  for  cannot 
be  enatained.     No  authority  has  been  cited   which  bears  upon 
the  question:    and    nothing   has   been    urged   to    induce   me   to 
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Moss        conclude   that   the  direction  given   to   the  jury,  was  other  than 

Smith.       correct. 

With  respect  to  the  verdict  being  against  evidence,  the  Lord 
Chief  Justice  does  not  report  that  he  is  dissatisfied  with  the  con- 
clusion to  which  the  jury  came ;  and  I  am  unable  to  say  that  it  was 
wrong.  It  seems  that  the  ship  might  have  been  repaired  for  a  sam 
not  exceeding  10  per  cent,  on  her  value.  If  so,  unless  some  special 
reason  be  shown  to  the  contrary,  the  proper  conclusion  is  obviously 
that  at  which  the  jury  have  arrived. 

Gbbsswbll,  J. : 

I  am  entirely  of  the  same  opinion.  The  motion  is  founded  on 
the  count  upon  the  policy  on  freight ;  and  I  shall  deal  only  with 
that :  the  other  count  is  disposed  of  by  the  finding  of  the  jury, 
which  is  not  sought  to  be^disturbed.  The  argument  which  has  been 
addressed  to  us  upon  the  subject  of  the  loss  of  freight,  has,  as 
far  as  I  am  aware,  the  merit  of  being  perfectly  novel.  I  never 
heard  of  such  a  thing  as  a  total  loss  of  freight  by  perils  of  the  sea, 
because  the  ship  has  sustained  sea-damage  to  an  amount  exceeding 
the  value  of  the  freight.  What  is  the  nature  of  the  contract  between 
the  ship-owner  and  the  merchant  whose  goods  he  contracts  to  carry 
on  freight  ?  The  ship-owner  engages  to  carry  the  goods  from  the 
port  of  loading  to  the  port  of  discharge:  his  contract  would  be 
absolute,  but  for  the  exception  introduced  into  the  bill  of  lading, 
unless  prevented  by  perils  of  the  sea.  Now,  when  is  the  ship-owner 
[  *106  ]  said  to  be  prevented  by  *peril8  of  the  sea  from  fulfilling  the  contract 
he  has  entered  into  ?  When  the  ship  is,  by  a  peril  of  the  sea, 
rendered  incapable  of  performing  the  voyage.  A  ship  is  not  ren- 
dered incapable  of  performing  the  voyage  when  she  is  merely 
damaged  to  an  extent  which  renders  some  repairs  necessary:  if 
that  were  so,  any  the  most  inconsiderable  damage,  such  as  the 
loss  of  her  rudder,  without  which  she  could  not  proceed,  would 
render  her  incapable  of  fulfilling  the  contract  contained  in  the  bill 
of  lading.  But,  if  a  ship  sustains  so  much  sea-damage  that  she 
cannot  be  repaired,  so  as  to  be  rendered  competent  to  continue  the 
adventure,  then  the  owner  is  prevented  by  a  peril  of  the  sea  from 
fulfilling  his  contract.  If  the  ship  is  totally  destroyed  or  sunk,  the 
performance  of  the  contract  is  obviously  prevented  by  a  peril  of  the 
sea.  The  courts  of  law  have  also  engrafted  this  qualification  upon 
the  contract,  that,  if  the  damage  which  results  from  a  peril  of  the 
sea,  is  so  great  that  it  cannot  be  repaired  at  all,  or  only  at  a  cost  so 
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rainoasly  large  that  no  prudent  owner  would  undertake  the  repairs,  Moss 
the  owner  may  treat  the  loss  as  total,  and  say  that  he  is  prevented  smith. 
by  a  peril  of  the  sea  from  performing  his  contract.  Now,  what  is 
the  contract  of  the  underwriter?  That  the  owner  shall  not  be 
deprived  of  his  freight  by  perils  of  the  sea.  The  jury  have  in  this 
case  foand  that  the  ship  might  have  been  repaired  at  an  expense 
such  as  a  prudent  owner,  uninsured,  would  have  incurred,  regard 
being  had  to  the  value  of  the  ship,  and  that  the  ship  would  have 
been  enabled  by  that  expenditure  to  earn  the  freight.  The  owner, 
then,  has  not  been  prevented  from  earning  the  freight  by  a  peril  of 
the  sea,  when,  at  an  expense  which  it  was  reasonable  for  him  to 
incur,  he  might  have  earned  the  freight.  I  therefore  see  no  reason 
for  disturbing  the  verdict,  on  the  ground  of  any  supposed  misdirec- 
tion; nor  am  I  able  to  discover  that  the  jury  have  come  to  an 
erroneous  conclusion  on  the  facts. 

Williams,  J. :  [  J07  ] 

I  entirely  concur  in  the  observations  that  have  fallen  from  my 
brothers  Maulb  and  Grbsswell,  though,  as  I  was  necessarily  absent 
during  a  portion  of  the  argument,  I  abstain  from  expressing  at  any 
length  the  very  strong  opinion  I  entertain  upon  the  main  point 
which  has  been  urged  on  the  part  of  the  plaintiffs.  I  have  heard 
enough  of  the  case,  however,  to  make  me  feel  satisfied  that  ample 
justice  will  be  done  between  these  parlies,  by  discharging  this  rule, 
and  that  a  contrary  course  would  be  fraught  with  injustice,  and 
would  be  alike  inconsistent  with  principle  and  authority. 

WiLDB,  Ch.  J. : 

I  agree  with  the  rest  of  the  Court  in  thinking  that  there  is  no 
ground  for  disturbing  this  verdict.  The  points  argued  at  Nisi  Prius, 
were,  whether  the  vessel  in  question  had  sustained  damage  by  perils 
of  the  sea,  and  whether  the  damage  so  sustained,  was  so  extensive 
that  she  could  only  have  been  repaired  at  a  cost  exceeding  her 
value  when  repaired.  This  latter  was,  as  I  conceive,  very  properly 
negatived  by  the  jury.  The  question  we  are  now  considering, 
arises  upon  the  count  on  the  policy  on  freight :  and,  in  discussing 
this,  I  apprehend  it  is  perfectly  immaterial  whether  the  ship  was 
insured  or  not.  I  only  advert  to  the  first  count,  because  the 
summing  up  was  necessarily  applicable  to  both.  The  jury  found 
that  the  ship  was  not  damaged  to  such  an  extent  as  to  prevent  her 
from  earning  the  freight.    The  question  is,  did  the  jury  properly  bo 
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Moss        find,  as  regards  the  coant  on  freight?    The  interest  in  the  freight 

Smith.  ^  ^7  ^^^  considered  incident  to  the  ownership  of  the  vessel.  The 
cases  of  Camden  v.  Anderson  (i)  and  Morrison  v.  Parsons  (2)  are 
distinct  authorities  for  that :  and,  in  this  case,  the  only  evidence  of 
interest  to  maintain  the  action,  was,  the  evidence  of  ownership. 

[  *108  ]  *The  question  left  to  the  jary  being,  whether  the  ship  was  damaged 
to  such  an  extent  as  to  prevent  her  from  earning  freight,  the  jury 
were  told,  that,  if  the  cost  of  repairing  the  vessel,  so  as  to  enable 
her  to  earn  the  freight,  would  exceed  her  value  when  repaired,  in 
that  case  she  must  be  considered  to  be  damaged  to  an  extent  to 
prevent  her  from  earning  freight.  The  jury  found  that  she  was 
not.  The  plaintiffs  now  complain  that  this  is  a  misdirection ; 
insisting,  that  the  proper  question  to  be  left  to  the  jury,  was,  not 
the  extent  of  the  damage,  as  compared  with  the  value  of  the  ship  ; 
but  the  cost  of  the  repairs,  as  compared  with  the  value  of  the  freight. 
Did  anybody  ever  before  hear  a  suggestion  that  the  question  of  loss 
or  no  loss  was  to  be  determined  with  reference,  not  to  the  extent  of 
the  damage  sustained  by  the  ship  in  relation  to  her  value  when 
repaired,  but  in  relation  to  the  amount  of  the  freight  ?  Can  it  be 
said,  that,  if  a  valuable  ship  has  a  small  freight  on  board,  and 
sustains  sea-damage  which  is  capable  of  being  repaired  at  an 
expense  not  exceeding  10  per  cent,  on  her  value,  the  freight  is  to  be 
said  to  be  totally  lost  because  the  cost  of  repairing  the  ship  exceeds 
the  value  of  the  freight  ?  We  are  asked,  Would  any  man  in  his 
senses  spend  1,000Z.  upon  the  repairs  of  a  ship  for  the  mere  purpose 
of  earning  5002.  freight  ?  To  this  I  answer,  certainly  not.  But  this 
is  not  the  true  question.  If,  by  expending  1,0002.  upon  the  repairs, 
he  gets,  not  only  500L  freight,  but  also  a  ship  worth  8,0001.,  who 
will  for  a  moment  question  the  prudence  of  the  outlay  ?  Besides, 
the  underwriter  has  nothing  whatever  to  do  with  the  amount  of 
freight,  when  considering  whether  or  not  there  has  been  a  total  loss 
by  perils  of  the  sea.  The  two  questions  are  wholly  distinct.  The 
underwriter  undertakes  to  indemnify  the  owner  against  a  loss  of 
freight  by  perils  of  the  sea.     The  law  has  fixed  the  meaning  of  this 

[  M09  ]  warranty  against  sea-damage  in  such  ^distinct  terms,  that,  for 
many  years,  every  contract  of  insurance  has  been  made  with 
reference  to  the  known  and  recognised  principle,  that  a  ship  is 
prevented  from  performing  her  voyage,  and  consequently  from 
earning  freight,  when  she  has  sustained  damage  which  can  only  be 

(1)6  T.  E.   709;  6  T.  B.  723  ;    1  (2)  11  K.  R.  622  (2  Taunt.  407). 
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repaired  at  an  expense  which  no  prudent  owner  uninsured  would        Moss 

incur ;  and  that  is  when  the  outlay  will  exceed  that  which  he  will       smith 

get  by  it,  viz.  when  the  ship,  after  the  repairs  are  executed,  will  not 

be  worth  the  sum  which  has  been  expended  upon  her.    The  ship  is 

prevented  from  earning  freight,  when  she  is  by  a  peril  of  the  sea 

damaged  to  that  extent.     The  amount  of  freight,  therefore,  forms 

no  fair  ingredient  in  the  inquiry.     The  question  was  left  to  the  jury 

in  terms  sufficiently  explicit  to  avoid  the  possibility  of  doubt  or 

mistake.     They  were  told.  You  have  before  you  the  evidence  on  the 

part  of  the  plaintiffs,  of  what  would  have  been  the  cost  of  the 

repairs  which  would  have  been  necessary  to  enable  the  ship  to 

pursue  the  voyage ;  and  you  have  the  evidence,  unopposed,  of  the 

defendants,  as  to  what  was  the  value  of  the  ship  ;  and,  looking  at 

the  ship  in  the  condition  shown  by  the  plaintiffs'  evidence,  do  you 

believe  that  she  could  have  been  repaired  so  as  to  earn  this  freight, 

at  an  expenditure  less  than  her  value,  in  other  words,  at  an  expense 

which  a  prudent  owner  uninsured  would  incur?    The  jury  say  that 

she  might.    What  possible  ground  is  there  to  object  to  the  way  in 

which  the  case  was  put  to  the  jury,  unless  it  is  to  be  said  hereafter, 

that  the  underwriter's  liability  is  to  be  subjected  to  a  new  test,  viz. 

whether  the  ship  has  sustained  damage,  by  a  peril  of  the  sea,  to  an 

extent  equal  to  or  exceeding  the  value,  not  of  the  ship,  but  of  the 

freight  ?    That  is  a  test  which  has  never  yet  been  applied :  it  is 

one  which  is  entirely  unknown  to  the  law,  and  is  equally  devoid  of 

principle  as  it  is  of  authority.    The  underwriter  engages  that  *the       [  *iio  ] 

ship  shall  not  by  perils  of  the  sea  be  disabled  from  performing  the 

voyage:  he  does  not  consider  whether  she  may  meet  with  some 

accident  which  may  entail  upon  her  owner  an  expenditure  exceeding 

the  amount  of  freight,  which  may  be  great  or  small,  but  of  which 

he  knows  nothing.     It  seems  to  me  that  the  conclusion  the  jur}' 

came  to  was  correct.    It  is  clear  there  was  no  total  loss  of  the  ship. 

The  rule  must,  therefore,  be  discharged. 

Rvle  discharged. 


FKANCE8   STEKRY   v.   CLIFTON.  "50. 

Jan,  16. 
(9  C.  B.  110—131 ;  8.  0.  19  L.  J.  0.  P.  237  ;  14  Jur.  312.)  

A.,  an  attorney,  holding  the  offices  of  derk  of  the  peace,  derk  to  the  I  ^^^  J 
xnagistiutes,  clerk  to  the  Commissioners  of  Land  and  Assessed  Taxes,  clerk 
to  the  Commissioners  of  Sewers,  clerk  to  the  deputy -lieutenants,  steward 
of  certain  manors,  coroner  for  a  liberty,  secretary  to  a  Conservative  associa- 
tion, and  secretary  to  a  polling  district  association,  entered  into  artides  of 
partnership  with  B.,  by  which,  after  reciting  that  A.  carried  on  the  business 
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Sterry  of  an  attorney  at  &c.,  and  held  many  offices,  clerkships,  and  steward- 

V,  ships  of  manors,  and  that  it  had  been  agreed  that  B.  should  enter  into 

Clifton.  partnership  with  A.  "  in  the  said  business,  and  in  the  emoluments  of  the 

said  offices,  clerkships,  and  stewardships,"  upon  the  terms  thereinafter 
expressed,  it  was  agreed  that  they  should  enter  into  partnership  for  twenty 
years,  and  that  *'all  the  profite  and  emoluments  arising  from  the  said 
offices,  clerkships,  and  stewardships,  held  by  A.,  as  also  all  such  offices, 
clerkships,  and  stewardships  as  should  be  held  by  either  of  them  the  said 
A.  and  B.  during  the  partnership,  should  be  considered  as  partnership 
property,  and  be  distributable  accordingly :  "  and  the  articles  contained 
this  further  provision,  that,  if  A.  should  die  during  the  term,  then,  if, 
and  during  such  period  or  periods  as,  it  should  happen  that  no  son  of  A. 
should  be  a  partner  in  the  said  business,  B.  should  be  interested  in  one 
moiety  of  the  said  partnership  business,  and  the  executors  or  administrators 
of  A.  should  be  entitled  to  the  profits  of  the  remaining  moiety  thereof,  to 
be  applied  by  them  as  part  of  his  personal  estate : 

Held,  that  the  contract  was  not  void,  as  being  a  contract  for  the  sale  of 
an  office,  either  within  the  Sale  of  Offices  Act,  1551  (5  &  6  Edw.  VL  c.  16), 
or  within  the  Sale  of  Offices  Act,  1809  (49  Geo.  III.  c.  126). 

And  that  the  latter  clause  wsjs  no  violation  of  the  22  Geo.  11.  c.  46,  s.  11(1 ). 

The  following  case  was,  by  order  of  Vice-Chancellor  Enight 
Bruce,  sent  for  the  opinion  of  this  Court :  The  plaintiff,  Frances 
[  *iii  ]  Sterry,  is  the  widow  and  sole  *executrix  of  Wasey  Sterry,  gentleman, 
deceased,  who  had,  for  many  years  previous  to  and  at  the  time  of 
the  making  and  entering  into  the  articles  of  partnership  hereinafter 
set  out,  carried  on  the  business  of  an  attorney  and  solicitor,  at 
Bomford,  in  the  county  of  Essex,  and  who,  during  that  time,  held 
many  lucrative  offices  and  appointments,  that  is  to  say,  clerk  of  the 
peace  for  the  liberty  of  Havering-atte-Bower,  in  the  county  of  Essex, 
clerk  to  the  Commissioners  of  Land  and  Assessed  Taxes  for  the  same 
liberty,  clerk  to  the  Commissioners  of  Sewers  for  the  Levels  of 
Havering,  clerk  to  the  magistrates  for  the  half-hundred  of  Beacon- 
tree  (Ilford  division),  in  the  same  county,  clerk  to  the  Commissioners 
of  Land  and  Assessed  Taxes  for  the  same  half-hundred,  clerk  to 
the  deputy-lieutenants  of  the  subdivision  of  Ilford,  in  the  same 
county,  steward  of  the  manors  of  Barking,  Cockermouth,  &c.,  in  the 
same  county,  coroner  for  the  said  liberty  of  Havering-atte-Bower, 
secretary  to  the  Essex  Conservative  association,  and  secretary 
to  the  Bomford  polling  district  association. 

In  1841,  the  said  Wasey  Sterry  being  willing  to  admit  the  defen- 
dant into  partnership  with  him  in  his  said  business,  a  partnership 
was  formed  between  them,  upon  the  terms  contained  in  the 
following  articles  of  partnership,  under  seal,  duly  executed  by  botb 
parties : 

(1)  Repealed  by  S.  L.  B.  Act,  1871.  See  now  b.  32  of  the  SolicitoTa  Act, 
1843  (55  &  56  Vict  a  73).— J.  G.  P. 
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"Articles  of  agreement,  made,  on  &c.,  between  Wasey  Sterry,  of      Stbbry 
&c.,  and  William  Henry  Clifton,  of  &c. :     Whereas  the  said  Wasey     CLirroN. 
Sterry  hath  for  many  years  carried  on  the  business  of  an  attorney 
and  solicitor,  and  still  carries  on  the  same,  at  his  offices  at  Bomford, 
in  the  said  county,  &c. ;  and  he  holds  many  offices,  clerkships,  and 
stewardships  of  manors  :     And  whereas  it  has  been  agreed  between 
the  said  Wasey  Sterry  and  the  said  William  Henry  Clifton,  that  he 
the  *said  William  Henry  Clifton  shall  enter  into  partnership  with       F  'lis  ] 
the  said  Wasey  Sterry,  in  the  said  business,  and  in  the  emoluments 
of  the  said  offices,  clerkships,  and  stewardships,  upon  the  terms 
hereinafter  expressed:     Now,  these  presents   witness,  and   it  is 
hereby  agreed  and  declared  by  and  between  the  said  Wasey  Sterry 
and  the  said  William  Henry  Clifton,  that  they  shall  enter  into  such 
partnership  on  the  day  of  the  date  of  these  presents,  under  the 
firm  or  style  of  Sterry  and  Clifton,  and  that  such  partnership  shall 
continue  for  twenty  years  from  that  time,  subject  to  the  provisions 
hereinafter   contained ;    and,   further,    that   all   the   profits   and 
emoluments  arising  from  the  said  offices,  clerkships,  and  steward- 
ships, held  by  the  said  Wasey  Sterry  as  aforesaid,  and  also  all 
such  offices,  clerkships,  and  stewardships  as  shall  be  held  by  either 
of  them,  the  said  Wasey  Sterry  and  William  Henry  Clifton,  during 
the  said  partnership,  shall  be  considered  as  partnership  property, 
and  be  distributed  accordingly  ;  and,  further,  that  the  said  partner- 
ship shall  be  carried  on  at  the  present  offices  at  Bomford;  and 
that,  during  the  said  partnership,  the  said  William  Henry  Clifton 
shall  reside  at  Bomford,  or  within  four  miles  thereof,  and  the  said 
Wasey  Sterry  shall  reside  at  Upminster,  or  within  four  miles  of 
Bomford;  with  liberty,  nevertheless,  for  the  said  Wasey  Sterry  to 
be  absent  altogether  from  the  said  business  and  such  residence,  for 
any  period  or  periods  he  may  think  necessary,  in  each  year,  but,  in 
addition  thereto,  to  take  occasional  holidays.     (It  was  then  provided 
that  Sterry  should  have  three  fifths,  and  Clifton  two  fifths,  of  the 
partnership  and  profits ;  and  that  Sterry's  sons  should  be  introduced 
as  partners,  upon  certain  terms.     The  articles  then  proceeded  as 
follows:)   That,  in  the  event  of  the  retirement  of  Wasey  Sterry 
from  the  partnership,  and  also  in  the  event  of  the  said  Wasey 
Sterry's  death,  and  of  all  or  *any  of  his  sons  being  taken  into      [  •us  J 
partnership  by  the  said  William  Henry  Clifton,  without  having 
been   appointed  a  partner  or  partners  by  the  said  Wasey  Sterry, 
then,  and  in  either  of  such  cases,  if  and  whilst  two  or  more  of  the 
said  sons  shall  be  partners  in  the  said  business,  the  said  William 
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stebkt  Henry  Clifton  shall  continue  to  be  interested  in  two  fifth  parts 
Clifton,  thereof ;  but,  if  and  whilst  one  of  the  said  sons  only  shall  be  a 
partner,  the  said  William  Henry  Clifton  and  such  one  shall  be 
interested  in  the  said  partnership  business,  in  equal  shares :  and 
that,  ''if  the  said  Wasey  Sterry  shall  die  during  the  said  partner- 
ship term  of  twenty  years,  then,  if,  and  during  such  period  or 
periods  as,  it  shall  happen  that  no  son  of  the  said  Wasey  Sterry 
shall  be  a  partner  in  the  said  business,  the  said  William  Henry 
Clifton  shall  be  interested  in  one  moiety  of  the  said  partnership 
business,  and  the  executors  or  administrators  of  the  said  Wasey 
Sterry  shall  be  entitled  to  the  profits  of  the  remaining  moiety 
thereof,  to  be  applied  by  them  as  part  of  his  personal  estate.  In 
witness,"  &c. 

From  the  day  of  the  date  of  the  above  articles  of  partnership,  up 
to  and  at  the  time  of  the  death  of  the  said  Wasey  Sterry,  the  said 
Wasey  Sterry  and  the  defendant  continued  in  partnership  together, 
on  the  above  terms. 

The  said  Wasey  Sterry  died  on  the  15th  of  July,  1842,  having 
previously  duly  made  and  published  his  last  will  and  testament  in 
writing,  and  thereby  appointed  the  plaintiff,  Frances  Sterry,  sole 
executrix  thereof,  who  afterwards  duly  proved  the  same. 

The  questions  for  the  opinion  of  the  Court  are :  first,  whether 
the  said  articles  of  partnership  are  or  are  not  void  in  law;  secondly, 
if  not,  whether  the  particular  clause  or  provision  in  such  articles, 
beginning  with  the  words  "If  the  said  Wasey  Sterry  shall  die 
[  nu  ]  during  the  partnership  term  of  twenty  years,"  and  ending  ♦with 
the  words  ''  as  part  of  his  personal  estate,"  is  or  is  not  void  in  law. 

Peacock  (with  whom  was  ChanneU,  Serjt.),  for  the  plaintiff: 

There  is  no  pretence  for  saying  that  the  deed,  or  any  portion  of 
it,  is  void.  When  the  parties  were  before  Vice-Chancellor  Enight 
Bruce,  it  was  insisted,  on  the  part  of  the  defendant,  that  the  clause 
referred  to  in  the  second  question  was  rendered  illegal  by  the 
11th   section   of    the   22   Geo.  II.  c.  46  (i),  its  effect  being  that 

(1)  That      section      recited      that  and  act  and  practise  in,  the  office  and 

**  whereas  divers  persons  who  are  not  business  of  attorneys  and  solicitors^ 

examined,  sworn,  or  admitted  to  act  to  the  great   prejudice    and  loss    of 

as  attorneys  or  solicitors  in  any  court  many  of  his  Majesty's  subjects,   and 

of  law  or  equity,  do,  in  conjunction  the  scandal  of  the  profession  of  the 

with,  or  by  the  assistance  or  conniv-  law,"    and   enacted,    "that,  if    any 

ance  of  certain  sworn  attorneys  and  sworn  attorney  or  solicitor  shall  act 

.solicitors,  and  by  various  subtle  con-  as  agent  for  any  person  or  persons  not 

ti'vances,    intrude    themselves    into,  duly  qualified  to  act  as  an  attorney  or 
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Clifton  should  allow  his   name   to   be    used    for    the   benefit   of       Stbrrt 
unqualified  persons,  viz.  the  executors  or  administrators  of  Wasey      Clifton. 
Sterry.    The  Vige-Ghancellor  intimated  an  opinion  that  the  deed 
did  not  fall  within  *the  Act  of  Parliament,  but  gave  the  parties       [  *n5] 
an  opportunity  to  raise  the  question  before  a  court  of  law.     Two 
cases  have  been  decided  upon  this  statute,  Tench  v.  Roberts  (\),  and 
Candler  v.  Candler  (2).    In  the  former,  the  agreement  was,  to  allow 
an  unqualified  person,  viz.  the  defendant's  clerk,  a  share  of  the 
profits  of  the  business,  in  lieu  of  a  salary ;  and  this  was  held  to 
constitute  a  partnership,  and  therefore  to  be  within  the  statute. 
But,  in  Candler  v.  Candler,  where   an   attorney   had    died,    and 
bequeathed  all  his  property  to  his  widow,  and  his  eldest  son,  for  t)ie 
mixed  consideration  of  the  goodwill  of  the  business,  the  advance- 
ment of  money  for  carrying  it  on,  and  family  affection,  entered 
into  an  agreement  with  his  mother  to  continue  the  business,  and  to 
account  to  her  for  a  moiety  of  the  profits  during  the  minority  of  his 
younger  brothers  and  sisters, — this  arrangement  was  held  to  be  not 
contrary  to  the  policy  of  the  statute.     The  Vicb-Chancellor  (Sir 
John  Leach)  there  says :    '*  It  appears  by  the  preamble  to  this 
clause  (3),  that  the  mischief  which  the  Legislature  had  in  view,  was, 
that  unqualified  persons,  by  the  assistance  or  connivance  of  regular 
attorneys,  were  enabled  to  act  and  practise  as  attorneys,  to  the 
prejudice  of  his  Majesty's  subjects,  and  the  scandal  of  the  profes- 
sion.    When,  therefore,  it  is  provided  that  an  attorney  shall  not 
permit  or  suffer  his  name  to  be  in  any  way  made  use  of  upon  the 
account  or  for  the  profit  of  any  unqualified  person,  the  plain  purpose 
is,  that  he  shall  not  by  any  shift  or  contrivance  enable  an  unqualified 
person  to  act  or  practise  in  his  name.     The  deed  in  question  does 

solicitor  as  aforesaid,  or  permit  or  suffer  such  attorney  or  solicitor  so  offending 

his  name  to  be  any  ways  made  use  of  shall  be  struck  off  the  roll,  and  for 

upon  the  account,  or  for  the  profit,  of  ever  after  disabled  from  practising  as 

any  unqualified  person  or  persons,  or  an  attorney  or  solicitor ;  and,  in  that 

send  any  process  to  such  unqualified  case,  and  upon  such  complaint  and 

person  or  persons,  thereby  to  enable  proof  made  as  aforesaid,  it  shall  and 

him  or  them  to  appear,  act,  or  practise  may  be  lawful   to  and  for  the  said 

in  any  respect  as  an  attorney  or  solicitor,  Court    to    commit    such    imqualified 

kncwing  him  not  to  be  duly  qualified  person    so    acting    or    practising   as 

as  aforesaid,  and  complaint  shall  be  aforesaid,   to  the  prison  of  the  said 

made  thereof  in  a  summary  way  to  Court,  for  any  time  not  exceeding  one 

the  Court  from  whence  any  such  pro-  year." 

cess  did  issue,  and  proof  made  thereof,  (1)  6  Madd.  145  (a). 

upon  oath,  to  the  satisfaction  of  the  (2)  6  Madd.  141  ;  8,  0.  upon  motion 

Court,    that  such  sworn  attorney  or  to  dissolve  the  injunction,  Jac.  225  ; 

solicitor    hath    offended    therein    as  see  23  E.  B.  34. 

aforesaid ;  then  and  in  such  case  every  (3)  22  Geo.  II.  c.  4H,  s.  11. 

21—2 
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Stxrby       not  enable  any  unqualified  person  in  any  manner  to  act  or  practise 
Clifton.      &&  ^^  attorney.     It  is  simply  a  grant  of  a  moiety  of  the  profits 

[  •lie  ]       made  by  the  sole  acting  of  the  ^attorney  himself  during  a  certain 
period,  for  the  mixed  consideration  of  the  goodwill  of  the  business, 
the  advance  of  money,  and  family  affection,  and  is  neither  within 
the  mischief  nor  the  words  of  the  statute.     In  the  case  of  Tench  v. 
Robei'ts,  which  was  before  me,  on  demurrer,  on  the  18th  of  May, 
1819,  the  plaintiff,  who  was  not  an  attorney,  but  described  himself 
as  a  writer,  entered  into  an  agreement  with  the  defendant,  who 
was  an  attorney,  to  become  an  assistant  to  him  in  his  business,  on 
condition  that  he  received  one  third  of  the  profits,  in  lieu  of  salary^ 
but  not  to  be  considered  as  a  partner :  I  held,  that,  in  point  of  law, 
this  was  a  partnership,  and  that,  by  the  necessary  effect  of  this 
agreement.  Tench,  an  unqualified  person,  was  enabled  to  act  or 
practise  as  an  attorney,  and  to  use  the  name  of  Boberts  upon  his 
account,  and  for  his  profit."     In  Bunn   v.    Giiy  (i),   a   contract 
entered  into  by  a  practising  attorney,  to  relinquish  his  business,  and 
recommend  his  clients  to  two  other  attorneys,  for  a  valuable  con- 
sideration, and  that  he  would  not  himself  practise  in  such  business 
within  certain  limits,  and  would  permit  them  to  make  use  of  his 
name  in  their  firm  for  a  certain  time,  but  without  his  interference, 
&c.,  was  held  to  be  valid  in  law.    The  Notaries  Act,  41  Geo.  III. 
[•n7]      c.  79,  s.  10,  *makes  express  provision  for  allowances  to  widows 
and  children  of  deceased  partners ;  this  was  necessary,  the  language 
of  the  two  Acts  being  essentially  different,  Jackson  and  Wood,  In  re  (2) , 
and  WUliams  v.  Jones  (3),  which  were  cited  in  equity,  are  distin- 
guishable upon  the  same  ground  as  Tench  v.  Roberts,  viz.  that,  in 
both,  the  agreement  was  that  the  attorney's  name  should  be  used 
for  the  profit  of  an  unqualified  person. 

Willes  (with  whom  were  Cowling  and  Jolifie),  for  the  defendant : 

The  articles  of  partnership  in  this  case  are  illegal  and  void,  upon 
two  grounds, — first,  that  they  relate  to  an  illegal  sale  of  an  office 
within  the  5  &  6  Edw.  VI.  c.  16,  ss.  2, 8,  and  the  49  Geo.  III.  c.  126, 
ss.  1,  8, — secondly,  that  the  last  clause  is  in  express  contravention 
of  the  statute  22  Geo.  II.  c.  46,  s.  11. 

1.  By  the  first  of  these  statutes,  it  is,  ''  for  the  avoiding  of  cor- 
ruption  which  may  hereafter  happen  to  be  in  the  oflScers  an<] 

(1)  7  R.  B.  660  (4   East,   190;    1      N.  P.  C.  443. 

Smith,  1).  (3)  29  R  B.  181  (5  B.  &  C.  108  ; 

(2)  1  B.  &  C.  270 ;  and  see  2  Stark.      7  DowL  ft  By.  548). 
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ministers  in  those  Courts,  places,  or  rooms,  wherein  there  is  requisite       Stbbry 
to  be  bad  the  true  administration  of  justice  or  services  of  trust,      gliftom. 
and  to  the  intent  that  persons  worthy  and  meet  to  be  advanced  to 
the  place  where  justice  is  to  be  ministered,  or  any  service  of  trust 
executed,  should  hereafter  be  preferred  to  the  same,  and  no  other," 
enacted,  "that,  if  any  person  or  persons  at  any  time  hereafter 
bargain  or  sell  any  office  or  offices,  or  deputation  of  any  office  or 
offices,  or  any  part  or  parcel  of  any  of  them,  or  receive,  have,  or 
take  any  money,   fee,  reward,   or  any  other  profit,  directly  or 
indirectly,  or  take  any  promise,  agreement,  covenant,  bond,  or  any 
assarance  to  receive  or  have  any  money,  fee,  reward,  or  other  profit, 
directly  or  indirectly,  for  any  office  or  offices,  or  for  the  deputation 
*of  any  office  or  offices,  or  any  part  of  them,  or  to  the  intent  that        [  ^nH  j 
any  person  should  have,  exercise,  or  enjoy  any  office  or  offices,  or  the 
deputation  of  any  office  or  offices,  or  any  part  of  any  of  them,  which 
office  or  offices,  or  any  part  or  parcel  of  them,  shall  in  any  wise 
touch  or  concern  the  administration  or  execution  of  justice,  or  the 
receipt,  controlment,  or  payment  of  any  of  the  King's  Highness's 
treasure,  money,  rent,  revenue,  account,  aulnage,  auditorship,  or  sur- 
veying of  any  of  the  King's  Majesty's  honours,  castles,  manors,  lands, 
tenements,  woods,  or  hereditaments,  or  any  of  the  King's  Majesty's 
Customs,  or  any  other  administration  or  necessary  attendance  to  be 
had,  done,  or  executed,  in  any  of  the  King's  Majesty's  Custom-house 
or  houses,  or  the  keeping  of  any  of  the  King's  Majesty's  towns, 
castles,  or  fortresses,  being  used,  occupied,  or  appointed  for  a  place 
of  strength  and  defence,  or  which  shall  concern  or  touch  any  clerk- 
ship to  be  occupied  in  any  manner  of  court  of  record  wherein  jus- 
tice is  to  be  ministered, — that  then  all  and  every  such  person  and 
persons  that  shall  so  bargain  or  sell  any  of  the  said  office  or  offices, 
deputation  or  deputations,  or  that  shall  take  any  money,  fee, 
reward,  or  profit  for  any  of  the  said  office  or  offices,  deputation  or 
deputations  of  any  of  the  said  offices,  or  any  part  of  any  of  them, 
or  that  shall  take  any  promise,  covenant,  bond,  or  assurance  for 
any  money,  reward,  or  profit,  to  be  given  for  any  of  the  said  office 
or  offices,  deputation  or  deputations  of  any  of  the  said  office  or 
ofi&ces,  or  any  part  of  any  of  them,  shall  not  only  lose  and  forfeit 
all  his  and  their  right,  interest,  and  estate  which  such  person  or 
persons  shall  then  have,  of,  in,  or  to  any  of  the  said  office  or  offices, 
deputation  or  deputations,  or  any  part  of  any  of  them,  or  of,  in,  or 
to  the  gift  or  nomination  of  any  of  the  said  office  or  offices,  deputa- 
tion or  deputations,  for  the   which  office  or   offices,  or  for  the 
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Stkui&y       deputation  or  deputations  of  which  office  or  *offices,  or  for  any 
Clifton.     P&^'t  of  any  of  them,  any  such  person  or  persons  shall  so  make  any 
[  Mi»  ]       bargain  or  sale,  or  take  or  receive  any  sum  of  money,  fee,  reward, 
or  profit,  or  any  promise,  covenant,  or  assurance  to  have  or  receive 
any  fee,  reward,  money,  or  profit ;  but  also  that  all  and  every  such 
person  or  persons  that  shall  give  or  pay  any  sum  of  money,  reward, 
or  fee,  or  shall  make  any  promise,  agreement,  bond,  or  assurance 
for  any  of  the  said  offices,  or  for  the  deputation  or  deputations  of 
any  of  the  said  office  or  offices,  or  any  part  of  any  of  them,  shall, 
immediately  by  and  upon  the  same  fee,  money,  or  reward  given  or 
paid,  or  upon  any  such  promise,  covenant,  bond,  or  agreement  had 
or  made  for  any  fee,  sum  of  money,  or  reward  to  be  paid  as  is 
aforesaid,  be  adjudged  a  disabled  person  in  law,  to  all  intents  and 
purposes,   to  have,   occupy,   or  enjoy  the  said  office  or  offices, 
deputation  or  deputations,  or  any  part  of  any  of  them,  for  the 
which  such  person  or  persons  shall  so  give  or  pay  any  sum  of 
money,  fee,  or  reward,  or  make  any  promise,  covenant,  bond,  or 
other  assurance  to  give  or  pay  any  sum  of  money,  fee,  or  reward.*' 
The  1st  section  of  the  49  Geo.  III.  c.  126,  extends  the  provisions  of 
the  former  Act  to  "  all  offices  in  the  gift  of  the  Grown,  or  of  any  office 
appointed   by   the  Crown,  and  all  commissions,  civil,  naval,   or 
military,  and  to  all  places  and  employments,  and  to  all  deputations 
to  any  such  offices,  or  commissions,  places,  or  employments  in  the 
respective  departments   or  offices,  or  under  the  appointment  or 
superintendence  and  control  of  the  Lord  High  Treasurer  or  Com- 
missioners of  the  Treasury,  the  Secretary  of  State,  the  Lords  Com- 
missioners for  executing  the  office  of  Lord  High  Admiral,   the 
master-general  and  principal  officers  of  his  Majesty's  Ordnance, 
the  Commander-in-Chief,  the  Secretary  at  War,   the  paymaster- 
general  of  his  Majesty's  forces,  the  Commissioners  for  the  Afiiairs 
of  India,  the  Commissioners  of  the  Excise,  the  treasurer  of  the  navy, 
[  M20  ]       *the  Commissioners  of  the  Navy,  the  Commissioners  for  Victualling, 
the  Commissioners  of  Transports,  the  commissary-general,  the  store- 
keeper-general, and  also  the  principal  officers  of  any  other  public 
department  or  office  of  his  Majesty's  Government  in  any  part  of 
the   United    Kingdom,   or  in   any  of    Iiis  Majesty's    dominions, 
colonies,  or  plantations  which  now  belong  or  may  hereafter  belong 
to  his  Majesty ;  and  also  to  all  offices,  commissions,  places,  and 
employments  belonging  to,  or  under  the  appointment  or  control 
of  the  United  Company  of  Merchants  of  England  trading  to  the 
East  Lidies."     And  the  8rd  section  enacts,  **  that,  if  any  person  or 
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persons  shall  sell  or  bargain  for  the  sale  of,  or  receive,  have,  or 
take  any  money,  fee,  gratuity,  loan  of  money,  reward,  or  profit, 
directly  or  indirectly,  or  any  promise,  agreement,  covenant,  con- 
tract, bond,  or  assurance,  or  shall,  by  any  way,  device,  or  means, 
contract  or  agree  to  receive  or  have  any  money,  fee,  gratuity,  loan 
of  money,  reward,  or  profit,  directly  or  indirectly,  and  also  if  any 
person  or  persons  shall  purchase,  or  bargain  for  the  purchase  of, 
or  give  or  pay  any  money,  fee,  gratuity,  loan  of  money,  reward,  or 
profit,  or  make  or  enter  into  any  promise,  agreement,  covenant, 
contract,  bond,  or  assurance  to  give  or  pay  any  money,  fee,  gratuity, 
loan  of  money,  reward,  or  profit,  or  shall,  by  any  way,  means,  or 
device,  contract  or  agree  to  give  or  pay  any  money,  fee,  gratuity 
loan  of  money,  reward,  or  profit,  directly  or  indirectly,  for  any 
office,  commission,  place,  or  employment  specified  or  described  in 
the  said  recited  Act  or  this  Act,  or  within  the  true  intent  or 
meaning  of  the  said  Act,  or  this  Act,  or  for  any  deputation  thereto, 
or  for  any  part,  parcel,  or  participation  of  the  profits  thereof,  or  for 
any  appointment  or  nomination  thereto,  or  resignation  thereof,  or 
for  the  consent  or  consents,  or  voice  or  voices  of  any  person  or 
persons  to  any  such  appointment,  nomination,  ^or  resignation,  [  *i2i  ] 
then  and  in  every  such  case,  every  such  person,  and  also  every 
person  who  shall  wilfully  and  knowingly  aid,  abet,  or  assist  such 
person  therein,  shall  be  deemed  and  adjudged  guilty  of  a  mis- 
demeanor." The  articles  of  partnership  in  this  case  recite  that 
Sterry  carried  on  the  business  of  an  attorney,  and  held  many 
offices,  clerkships,  and  stewardships  of  manors,  and  that  it  had 
been  agreed  between  him  and  Clifton  that  the  latter  should  enter 
into  partnership  with  him  in  the  said  business,  and  in  the  emolu- 
ments of  the  said  offices,  clerkships,  and  stewardships;  and  the 
case  enumerates  the  offices  and  stewardships  to  which  the  agree- 
ment has  reference.  If  any  one  of  the  offices  so  enamerated  be 
within  the  statutes,  the  agreement  is  one  which  cannot  be  carried 
into  effect.  Now,  the  office  of  clerk  of  the  peace,  of  clerk  to  the 
Commissioners  of  Land  and  Assessed  Taxes,  of  clerk  to  the  Com- 
missioners of  Sewers,  and  of  clerk  to  the  magistrates,  are  all  offices 
which  "  touch  or  concern  the  administration  or  execution  of  justice." 
In  Hopkins  v.  Pre8cott{i),  an  agreement  whereby,  after  reciting 
that  A.  had  carried  on  the  business  of  a  law-stationer  at  G.,  and 
also  had  been  sub-distributor  of  stamps,  collector  of  assessed 
taxes,  &c.,  there,  and  that  he  had  agreed  with  B.  for  the  sale  of 
(1)  72  E.  R.  647  (4  C.  B.  678). 
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Stbbuy  the  said  business,  and  of  all  bis  goodwill  and  interest  tberein,  to 
CLinoN.  liini,  for  tbe  sum  of  3002.,  A.,  in  consideration  of  the  said  sum  of 
8002.,  agreed  to  sell,  and  B.  agreed  to  purchase,  the  said  business 
of  a  law-stationer  at  G.,  and  whereby  it  was  further  agreed  that 
A.  should  not  at  any  time  after  the  Ist  of  March  then  next,  carry 
on  the  business  of  a  law-stationer  at  G.,  or  within  ten  miles  thereof, 
or  collect  any  of  the  assessed  taxes,  &c.,  but  would  use  his  utmost 
endeavours  to  introduce  B.  to  the  said  business  and  offices ;  was 
[  *122  ]  *held  to  be  illegal  and  void,  as  being  a  contract  for  the  sale  of  an 
office,  within  the  5  &  6  Edw.  YI.  c.  16,  and  also  within  the 
49  Geo.  III.  c.  126.  Wilde,  Ch.  J.  there  says :  "  The  subject- 
matter  of  the  agreement,  in  addition  to  the  sale  of  the  business  of 
a  law-stationer,  is,  that  the  plaintiff  will,  for  certain  reward,  resign 
the  offices  of  collector  of  assessed  taxes  and  sub-distributor  of  stamps, 
and  use  his  best  endeavours  to  procure  the  defendant  to  be  appointed 
to  those  offices.  The  question  is,  whether  these  are  offices  within 
the  statute  5  &  6  Edw.  YI.  c.  16.  It  is  said  that  the  Court  cannot 
take  notice  of  the  office  of  *  collector  of  assessed  taxes.'  He  is, 
however,  an  officer  appointed,  under  certain  Acts  of  Parliament,  of 
which  we  must  take  notice,  to  an  office  connected  with  the  receipt 
of  the  revenue.  The  office  of  sub-distributor  of  stamps,  likewise, 
is  an  office  of  the  same  description.  Both  are  within  the  5  &  6 
Edw.  YI.  c.  16,  the  8rd  section  of  which  avoids  all  contracts  for  the 
sale  or  purchase  of  the  several  offices  mentioned  in  the  2nd  section. 
We  need  not,  therefore,  look  beyond  the  provisions  of  that  statute, 
to  see  that  the  contract  declared  on  in  this  case  cannot  be  made 
the  foundation  of  an  action.  The  49  Geo.  III.  c.  126,  s.  8,  however, 
carries  the  matter  still  further,  by  making  the  transactions  pro- 
hibited by  the  statute  of  Edward,  misdemeanors.  The  effect  of 
both  statutes,  is,  that  this  agreement  is  utterly  void." 

(Williams,  J. :  The  statute  5  &  6  Edw.  YI.  c.  16,  contemplates 
that  the  person  who  pays  the  money  is  to  enjoy  the  office,  or  part 
of  it.) 

Dr.  Trevor's  case  (i)  shows  that  a  large  and  liberal  construction 

is  to  be  given  to  the  statute,  to  suppress  the  mischief  which  it  was 

designed  to  remedy.      In    Palmer  v.  Bate  (2),  the  office  of  clerk 

;  ♦123  ]       of  the  peace  was  held  to  *be  within  the  statute  5  &  6  Edw.  lY.  c.  16. 

(1)  12  Co.  Eep.  78  (a).  (2)  23  E.  R.  635  (2  Brod.  &  B.  673  ; 

6  Mooi-e,  28). 


VOL.  Lxxxii.]       1850.    C.  P.     9  C.  B.  123—124.  329 

The  office  of  clerk  to  the  Gommissioaerd  of  Sewers,  who  are  a  court  Stbrby 
of  record  (i),  is  equally  within  the  statute.  So  also  is  that  of  clerk  glivton. 
to  the  magistrates:  it  is  clearly  an  office  connected  with  the 
administration  of  justice;  its  nature  is  discussed  in  Ex  parte 
Sandys  (2) ;  and  it  is  an  office  that  is  recognised  in  the  statutes 
26  Geo.  III.  c.  14,  6  Geo.  IV.  c.  50,  s.  10,  and  9  Geo.  IV.  c.  61,  s.  15. 
The  office  of  coroner  is  within  the  provisions  of  the  statute  5  &  6 
Edw.  VI.  c.  16  (3).  So  also  is  that  of  clerk  to  the  Land  and  Assessed 
Tax  Commissioners,  the  duties  of  whose  office  are  regulated  hy  the 
48  Geo.  in.  c.  99,  s.  9,  and  3  Geo.  IV.  c.  88,  s.  6.  And  Hopkins  v. 
Prescott  shows  that  it  is  immaterial  that  the  office  was  unknown  at 
the  time  of  the  passing  of  the  statute  of  5  &  6  Edw.  VI.  c.  16. 
The  office  of  clerk  to  the  deputy-lieutenants  of  the  sub-division  of 
Ilford,  is  probably  a  military,  rather  than  a  judicial  office,  and 
may  not  be  within  the  statute  of  Edward ;  though  it  might  still 
be  within  the  49  Geo.  III.  c.  126. 

(Maulb,  J. :  It  is  not  necessary  to  give  effect  to  all  the  words  in 
the  deed :  some  of  the  offices  that  are  mentioned  clearly  are  not 
within  the  statute ;  stewardships  of  manors,  for  instance.) 

The  agreement  evidently  contemplates  the  assignment  of  the  profits 
of  all  the  offices  mentioned  in  the  case ;  and,  if  any  one  of  them 
cannot  legally  be  assigned,  the  contract  is  altogether  void.  It  is 
difficult  to  say  that  the  stewardship  of  a  manor,  which  is  an  office 
partly  ministerial  and  partly  judicial  (4),  is  not  within  the  statute. 

(Maulb,  J. :  Have  you  any  express  authority  for  that  ?) 

In  Williamson  v.  Barnsley  (5),  the  ^office  of  steward  of  a  court-leet  [  *124  ] 
or  court- baron  was  held  to  be  within  the  statute.  In  Godolphin  v. 
Tudor  (6),  it  was  held,  that,  if  a  person  hold  an  auditor's  office  for 
life,  and  depute  another  to  exercise  the  said  office  during  his  good 
behaviour,  a  bond  given  by  such  deputy  to  pay  his  principal  yearly, 
daring  the  said  deputation,  200^.,  and  that,  in  consideration  thereof, 
the  deputy  shall  have  all  the  rents  and  profits  of  the  said  office  to 

(1)  See  Fitz.  Nat.  Brev.  113;  Com.  4th  ed.  p.  116;  Reg,  v.  The  Lord 
Dig.  Justices  (O.  3) ;  CaUis  on  Sewers,  of  the  Manor  of  Old  Hall,  10  Ad.  & 
16^—167 ;  4  Wentw.  PL  191 ;  Bam$ey      El.  248. 

y.  yvrnahel,  11  Ad.  &  El.  383.  (5)  1  BrowDl.  &  G.  70. 

(2)  4  B.  &  Ad.  863.  (6)  6  Mod.  234  ;  2  Salk.  468  ;  Willes, 

(3)  See  Hawk.  P.  C.  ch.  9,  §  1.  375  (/) ;    affirmed  in  the  Houue   of 

(4)  See    1   Scriven    on    Copyholds,  Lords,  1  Br.  P.  C.  101  (135). 
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Stebkt       his  own  use,  is  void  by  the  statute  5  &  6  Edw.  YI.  c.  16»  for,  it  is 
Clifton.      &  bond  to  pay  a  certain  sum  at  all  events.     This  is  not  a  mere 
case  of  giving  a  portion  of  the  profits  of  an  office  to  a  deputy. 

(Gbbsswbll,  J. :  Do  you  contend  that  this  would  have  been  a 
void  bargain  within  the  statute  of  Edward,  independently  of  the 
49Geo.  m.  c.  126?) 

It  is  submitted  that  it  does  come  within  the  statute  of  Edward ;  but,  at 
all  events,  it  is  within  the  8rd  section  of  the  49  Geo.  III.  c.  126.  The 
CAses  ot  Flarty  Y.  Odhnn{i)  and  Welis  y.  Foster  {2),  shovf  the  extreme 
jealousy  of  the  common  law  upon  the  subject  of  assignments  of 
offices  or  profits  of  offices :  and  the  statute  5  &  6  Edw.  YI.  c.  16, 
must  be  taken  to  enact  what  was  the  common  law  before,  with  an 
additional  penalty.  It  may  be  said  that  there  is  nothing  in  these 
articles  of  partnership  to  entitle  Clifton  to  a  portion  of  the  profits 
of  any  offices  held  by  Sterry,  the  sale  of  which  would  be  illegal. 
But  general  words  are  used,  which,  if  found  in  a  will,  would  suffice 
to  pass  all  the  party  had.  Would  one  or  two  offices  satisfy  the 
words  "  many  offices  ?  " 

2.  Upon  the  other  question,  whether  the  agreement  in  this  case 
comes  within  the  22  Geo.  II.  c.  46,  s.  11,  the  Court  will  have  to 
[  *125  ]  elect  between  the  opinions  of  *Lord  Eldon  and  Sir  John  Leach  in 
Candler  v.  Candler  (3),  and  that  of  Lord  Tenterdbn,  in  Jackson^ 
In  re  (4).  In  the  former  case,  however,  it  is  to  be  observed,  there 
was  no  ultimate  judgment ;  the  matter  appears  to  have  been  com- 
promised. In  Jackson,  In  re,  an  attorney  had  engaged  a  certificated 
conveyancer  to  conduct  his  business,  and  agreed  to  allow  him  a 
moiety  of  the  profits,  instead  of  a  salary:  and  Abbott,  Ch.  J., 
said :  ''  I  am  clearly  of  opinion  that  this  is  a  case  both  within  the 
spirit  and  the  words  of  the  statute.  The  enacting  part  must  be 
construed  with  reference  to  the  mischief  recited  in  the  preamble. 
That  mischief  was,  that  persons  not  admitted  as  attorneys,  did,  by 
the  connivance  of  attorneys,  intrude  themselves  into,  and  act  and 
practise  in,  the  office  and  business  of  attorneys.  Now,  here.  Wood, 
who  is  not  an  admitted  attorney,  was  enabled,  by  the  connivance 
of  Jackson,  to  intrude  himself  into,  and  act  and  practise  in,  the  office 
and  business  of  an  attorney.  This  is  a  case  clearly,  therefore,  within 
the  mischief  which  it  was  the  object  of  the  statute  to   remedy. 

(1)  1  R.  R.  791  (3  T.  R.  681).  (3)  Jac  225 ;  6  Madd.  141. 

(2)  58  R.  R.  650  (8  M.  &  W.  149).  (4)  1  B.  &  C.  270. 
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The  statute  then  proceeds  to  enact,  '  that,  if  any  sworn  attorney      stbrbt 
shall  act  as  agent  for  any  person  not  duly  qualified  to  act  as  an     .clifton. 
attorney,  or  permit  his  name  to  be  in  any  wise  made  use  of,  for  the 
account  or  profit  of  any  unqualified  person,  or  send  any  process  to 
such  unqualified  person,  thereby  to  enable  him  to  appear,  act,  or 
practise  in  any  respect  as  an  attorney,  the  attorney  so  offending 
shall  be  struck  off  the  roll,  and  for  ever  after  disabled  from  prac- 
tice.'    Now,  here,  Jackson  permitted  his  name  to  be  made  use  of 
upon  the  account  and  for  the  profit  of  Wood.     It  is,  therefore,  a 
case  within  the  words  of  the  enacting  part  of  the  clause.    It  has 
been  urged  that,  to  bring  the  case  within  the  Act,  *it  must  have       [  *126  ] 
been  done  for  the  purpose  of  enabling  an  unqualified  person  to  act 
as  an  attorney.    I  am  of  opinion  the  word  '  thereby '  applies  merely 
to  the  sending  of  process  to  the  unqualified  person,  and  not  to  the 
whole  of  the  preceding  sentence." 

(Williams,  J. :  The  decision  there  proceeded  upon  the  ground 
that  the  case  fell  within  the  mischief  recited  in  the  preamble  to  the 
11th  section.) 

• 
Where  the  enacting  part  of  a  statute  is  clear,  it  is  not  to  be  con- 
trolled by  the  words  of  the  preamble.  This  is  clearly  laid  down 
by  Pollock,  C.  B.,  in  delivering  the  judgment  of  the  Court  of 
Exchequer,  in  SMeld  v.  Johnson  (i) :  "Although,"  he  says,  "  the 
title  has  occasionally  been  referred  to  as  aiding  in  the  construction 
of  an  Act  (particularly  by  Sir  John  Nicholl,  in  Brett  v.  Brett  (2)), 
it  is  certainly  no  part  of  the  law,  and,  in  strictness,  ought  not  to 
be  taken  into  consideration  at  all :  Lord  Gokb,  Powlter's  case  (3) ; 
Lord  Holt,  WeUs  and  mikins{4)\  Lord  Mansfield,  Rex  v. 
Williams  (6J ;  and  Lord  Habdwicke,  The  Atiorney-Oeneral  v.  Lord 
Wet/inouthip).  But  the  preamble  is  undoubtedly  a  part  of  the  Act, 
and  may  be  used  to  explain  it,  and  is,  as  Lord  Gokb  says  (7),  'a  key 
to  open  the  meaning  of  the  makers  of  the  Act,  and  the  mischiefs  it 
was  intended  to  remedy ; '  but,  on  the  other  hand,  although  it  may 
explain,  it  cannot  control  the  enacting  part,  which  may,  and  often 
does,  go  beyond  the  preamble." 

(WiLUAMS,  J.:  The  clear  words  of  the  enacting  part  certainly  are 
not  to  be  controlled  by  the  language  of  the  preamble.) 

(1)  2  Ex.  282,  283,  (5)  1  W.BL  95. 

(2)  a  Addams,  210.  (6)  Amb.  22. 

(3)  11  Co.  Kep.  33.  (7)  4  Inst.  330. 

(4)  6  Mod.  62. 
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Stsebt  Peacock,  in  reply  : 

CuPTOH.         This  is  not  a  contract  for  the  sale  of  an  office,  or  of  part  of  an 
office,  within  the  meaning  of  the  statutes. 

[  ^127  ]  (Maulb,  J. :  I  doubt  whether  *the  case  ought  not  to  have  stated, 

as  a  fact,  that  the  parties  contracted  with  reference  to  all  the  offices 
referred  to,  or  some  of  them.  Upon  the  case  as  it  stands,  the 
question  is,  whether  there  is  evidence  from  which  we  can  infer  that 
they  did  intend  to  include  these  offices.) 

The  obvious  meaning  of  the  contract  is,  that  Sterry  conveys  to 
Clifton,  so  far  as  it  may  be  legal  so  to  do,  an  interest  in  the  offices 
or  appointments  which  he  held.  In  HafTington  v.  Kloprogge  (i),  it 
was  held  that  an  assignment  of  the  profits  of  all  offices  which  the 
defendant  might  acquire,  is  legal ;  as  it  will  be  taken  to  mean,  of 
all  offices  which  may  be  legally  assigned.  Assuming  that  the 
agreement  in  this  case  affects  to  deal  with  the  office  of  clerk  of  the 
peace,  and  that  that  is  an  office  within  the  statute,  still,  it  is  sub- 
mitted, the  contract  is  not  illegal.  There  is  no  portion  of  the  fees 
of  that  or  of  any  of  the  other  offices,  that  Sterry  has  agreed  to 
assign  to  Clifton.  In  Aston  v.  Owinnell  (2),  where  it  was  held  that 
the  office  of  clerk  to  the  deputy  registrar  in  the  Prerogative  Court 
of  Canterbury,  is  not  an  office  connected  with  the  administration  of 
justice,  within  the  meaning  of  the  statute  5  &  6  Edw.  YI.  c.  16,  so 
as  to  prevent  its  being  aliened  or  charged ;  nor  is  an  alienation  of 
or  charge  on  the  profits  of  the  office,  contrary  to  the  policy  of  the 
law  restricting  the  alienation  of  the  income  of  a  public  officer,  Lord 
Chief  Baron  Albxandbb  makes  a  distinction  between  the  sale  of  an 
office,  and  an  assignment  of  the  profits.  ''It  is  then  objected,"  he 
says  (3),  ''  to  the  part  of  the  prayer  respecting  the  profits  of  ihe 
office,  that  the  contract  is  void  by  the  statute  of  5  &  6  Edw.  YI. 
c.  16.  I  am  not  able  to  perceive  the  bearing  of  this  Act  upon  the 
present  question.  The  object  of  that  law  was,  to  prohibit  corrupt 
[  «i28  ]  contracts,  by  which  a  right  to  an  office,  or  a  right  *to  exercise  any 
of  its  duties,  might  be  obtained,  with  a  view  that  persons  worthy  of 
such  trusts  might  be  advanced  to  them.  This  contract  seems  to 
me  to  have  no  relation  to  that  subject.  Forgetting,  for  the  moment, 
that  this  is  a  mere  clerkship  held  during  the  pleasure  of  the  chief 
officer,  I  cannot  avoid  recollecting  that  the  appointment,  or  any 

(1)  23  K.  E.  539,  w.  (2  Brod.  &  B.  (2)  3  Y.  &  J.  136. 

678  (a) ;  6  Moore,  38  (a) ).  (3)  lb.  148. 
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influence  ased  or  to  be  used  for  the  purpose  of  obtaining  it,  is  quite      Stbkrt 
remote  from  this  transaction.      I  cannot,  therefore,  apply  any      cliftok. 
argument  drawn  from  that  statute,  to  the  point  now  under  my 
consideration.     Another  class  of  cases  has  been,  with  more  plausi- 
bility, applied  to  this  controversy.    I  allude  to  that  class  which  is 
founded  on  principles  of  State  policy,  and  which  protects  the  servants 
of  the  public  from  their  own  improvidence,  and  secures  to  them,  in 
defiance  of  their  own  acts,  the  possession  of  those  resources  derived 
from  the  public,  and  intended  to  enable  them  to  perform  their  public 
function&    The  pay  of  naval  and  military  officers,  and  their  inca- 
pacity to  assign  it  either  at  law  or  in  equity,  after  some  hesitation, 
at  last  established,  affords  the  most  distinct  and  intelligible  instance 
of  the  application  of  this  rule.    The  office,  or  rather  the  profits  of 
the  office,  of  clerk  of  the  peace,  seems  another  instance  of  the  same 
character.    But  I  am  not  able  to  apply  that  principle  to  the  situation 
of  the  defendant  Askew.    His  situation  is  called  an  office ;  but  its 
nature  is  not  very  distinctly  explained.     This,  however,  is  repre- 
sented, that  he  is  a  mere  clerk,  assisting  the  deputy-registrars, 
receiving  emolument  for  business  done,  at  the  pleasure  of  his 
superiors.    It  does  not  appear  to  me  that  he  can  be  considered  as 
an  officer  of  the  Court.    And,  as  to  his  connection  with  the  actual 
execution  of  any  function  in  the  Prerogative  Court,  there  is  none. 
It  is  confined  to  receiving,  during  the  pleasure  of  his  superiors, 
certain  sums  earned  by  the  labours  of  another  person  permitted 
actually  to  perform  *there  these  functions/'    Layng  v.  Paine  (i)  was       [  ^129  ] 
the  case  of  an  actual  sale  of  an  office.    In  OuUiford  v.  De  Cardonell  (2) , 
and  in  Godolphin  v.  Tudor,  a  bond  given  by  a  deputy  to  the  principal, 
to  pay  him  half  the  profits,  or  a  certain  sum  out  of  the  salary  or 
profits,  of  the  office,  was  held  good.    Hopkins  v.  Prescott  was  the 
case  of  an  agreement  that  was  clearly  illegal,  within  the  rule  laid 
down  in  Co.  Litt.  284  a,  and  8  Inst.  154.    The  deed  now  in  question, 
was  not  intended  to  operate,  nor  did  it  operate,  as  an  assignment  of 
the  offices,  or  any  part  of  them.    Even,  therefore,  supposing  the 
Court  should  incline  to  hold  the  deed  to  be  illegal  if  intended  to 
convey  part  of  the  profits  of  any  offices  which  the  parties  could  not 
legally  deal  with,  will  they,  without  any  evidence  upon  the  subject, 
assume  that  the  parties  did  so  intend  ?    In  Co.  Litt.  42  a,  it  is  said : 
''A  tenant  in  fee-simple  makes  a  lease  of  lands  to  B.,  to  have  and 
to  hold  to  B.  for  term  of  life,  without  mentioning  for  whose  life  it 
shall  be,  it  shall  be  deemed  for  term  of  the  life  of  the  lessee ;  for, 
(1)  ITViUee,  571.  (2)  2  Salk.  466. 
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Sterbt  it  shall  be  taken  most  strongly  against  the  lessor ;  and,  as  hath 
Clifton,  heen  said,  an  estate  for  a  man's  own  life  is  higher  than  for  the  life 
of  another.  But,  if  tenant  in  tail  make  such  a  lease,  without 
expressing  for  whose  life,  this  shall  be  taken  but  for  the  life  of  the 
lessor,  for  two  reasons, — first,  when  the  construction  of  any  act  is 
left  to  the  law,  the  law,  which  abhorreth  injury  and  wrong,  will 
never  so  construe  it  as  it  shall  work  a  wrong :  and,  in  this  case,  if, 
by  construction,  it  should  be  for  the  life  of  the  lessee,  then  should 
the  estate-tail  be  discontinued,  and  a  new  reversion  gained  by 
wrong ;  but,  if  it  be  construed  for  the  life  of  the  tenant  in  tail,  then 
no  wrong  is  wrought.  And  it  is  a  general  rule,  that,  whensoever 
L  •i^o  ]  the  words  of  a  deed,  or  of  the  parties  without  *deed,  may  have  a 
double  intendment,  and  the  one  standeth  with  law  and  right,  and 
the  other  is  wrongful  and  against  law,  the  intendment  that  standeth 
with  law,  shall  be  taken,"  &c.  In  Bacon's  Maxims  (i),  it  is  said: 
**  It  is  a  rule  that  Kings'  grants  shall  not  be  taken  or  construed  to  a 
special  intent :  it  is  not  so  with  the  grants  of  a  common  person,  for, 
they  shall  be  extended  as  well  to  a  foreign  intent  as  to  a  common 
intent;  yet  with  this  exception,  that  they  shall  never  be  taken  to 
an  impertinent  or  repugnant  intent :  for,  all  words,  whether  they 
be  in  deeds  or  statutes,  or  otherwise,  if  they  be  general,  and  not 
express  and  precise,  shall  be  restrained  unto  the  fitness  of  the 
matter  or  person."  Here,  notwithstanding  the  general  words  of 
the  recital,  the  operation  of  the  deed  must  be  limited  to  those  offices 
the  profits  of  which  could  be  legally  dealt  with.  There  is  no  autho- 
rity for  saying  that  the  office  of  clerk  to  the  magistrates,  clerk  to 
Assessed  Tax  Commissioners,  or  clerk  to  Commissioners  of  Sewers,  is 
an  office  touching  or  concerning  the  administration  of  justice,  any 
more  than  that  of  clerk  to  a  Judge  of  one  of  the  superior  Courts. 
The  stewardship  of  a  court-leet  was  held,  in  WiUiamsonv.  Bamsley, 
to  be  an  office  within  the  5  &  6  Edw.  VI.  c.  16 ;  but  there  are  many 
manors  that  have  no  courts-leet.  The  duties  of  the  steward  of  a 
manor  are  in  no  respect  judicial :  Com.  Dig.  Copyhold  (R.  5),  (R.  6). 

(Wilde,  Ch.  J. :  A  court-baron  is  incident  to  every  manor :  Co. 
Litt.  58.  And  the  steward  presiding  in  a  court-baron  has  been  held 
to  be  a  judicial  officer :  Holroyd  v.  Br  ear  e  (2) ;  Bradley  v.  Carr  (3)  - 
Brown  v.  QiU  (4).) 

(1)  Beg.  10.  Verba  generalta  re-  (3)  3  Man.  &  G.  221  ;  3  Soott,  N.  E. 
Btringuntur  ad  hahilikUem  ret  vel  521.  ^ /orttort,  when  holding  a  cus- 
peraonas,  tomary  court. 

(2)  21  R.  R  361  (2  B.  &  Aid.  473).  (4)  69  E.  R.  629  (2  C.  B.  861). 
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As  to  the  last  clause,  the  constraction  put  by  Sir  Johk  Leach  and  stbrry 
by  Lord  Eldon  upon  the  statute  22  Geo.  II.  c.  46,  s.  11,  in  Candler  cliftow. 
V.  Candler^  is  clearly  the  correct  one,  viz.  that  the  meaning  of  the 
clause,  is,  that  ^qualified  persons  should  not  permit  their  names  to  [  *131  ] 
be  used  by  others,  so  as  to  enable  them  to  appear  as  attorneys. 
The  true  rule  for  the  construction  of  Acts  of  Parliament,  is  that 
given  by  Tindal,  Ch.  J.,  in  The  Sussex  Peerctge  case  (i),  "  The  only 
rule  for  the  construction  of  Acts  of  Parliament,  is,  that  they  should 
be  construed  according  to  the  intent  of  the  Parliament  which  passed 
the  Act.  If  the  words  of  the  statute  are  in  themselves  precise  and 
unambiguous,  then  no  more  can  be  necessary  than  to  expound  those 
words  in  their  natural  and  ordinary  sense.  The  words  themselves 
alone  do,  in  such  case,  best  declare  the  intention  of  the  law-giver. 
But,  if  any  doubt  arises  from  the  terms  employed  by  the  Legisla- 
ture, it  has  always  been  held  a  safe  mean  of  collecting  the  intention, 
to  call  in  aid  the  ground  and  cause  of  making  the  statute,  and  to 
have  recourse  to  the  preamble,  which,  according  to  Chief  Justice 
Dyer  (2),  is  a  *  key  to  open  the  minds  of  the  makers  of  the  Act,  and 
the  mischiefs  which  they  intended  to  redress.'  "  The  intention  of 
the  framers  of  this  Act,  it  is  submitted,  will  be  best  carried  into 
e£fect  in  this  case,  by  holding  that  the  clause  in  question  was  not 

illegal. 

Ctir,  adv.  vidt. 

The  following  Certificate  was  afterwards  sent  to  the  Yice- 
Cbancellor : 

''This  case  has  been  argued  before  us  by  counsel;  we  have 
considered  it,  and  are  of  opinion  that  the  articles  of  partnership  set 
forth,  are  not  void  in  law. 

"  Secondly,  we  are  of  opinion  that  the  particular  clause  therein 
mentioned,  is  not  void  in  law. 

"  Thos.  Wilde. 
"W.  H.  Maulb. 
"  C.  Cresswbll. 
"E.V.Williams." 

(1)  65  B.  R.  11  (11  CI,  &  Fin.  143).      (2)  Stotoel  y,  f^ord  Zouchy  Plowden,  369. 
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I860.  JONES  AND  Another  v.   BROADHURST. 

•^!!!l:^^*  (9  C.  B.  173—198.) 

[  '^^  ]  Satisfaction  of  a  bill  as  between  a  drawer  or  indorser  and  an  indorsee, 

whether  before  or  after  the  bill  becomes  due,  does  not  necessarily  enure  as 
a  satisfaction  on  behalf  of  the  acceptor,  or  operate  to  discharge  him  from 
liability  to  the  indorsee. 

To  a  count  on  a  bill  of  exchange  for  49/.,  by  indorsees  against  acceptor, 
the  latter  pleaded,  that,  after  the  indorsement,  and  before  the  commence- 
ment of  the  action,  the  drawer  delivered  to  the  plaintiffs,  and  the  plaintiffs 
accepted,  goods  of  the  yalue  of  50/.,  in  satisfaction  and  discharge  of  the 
bill,  and  of  all  damages  and  causes  of  action  in  respect  thereof ;  and  that 
the  plaintiffs,  from  the  time  of  the  said  satisfaction  of  the  bill,  had  always 
held  the  same  against  the  will  and  consent  of  the  drawer,  and  so  still  held 
the  same ;  and  that  the  plaintiffs  had  commenced  the  action,  and  prose- 
cuted the  same,  against,  and  in  opposition  to,  the  will  and  consent  of  the 
drawer : 

Held,  after  verdict  for  the  defendant,  that  the  plea  was  no  bar  to  the 
plaintiffs*  right  to  recover  against  the  defendant  on  the  bill  (1). 

Assumpsit  on  a  bill  of  exchange,  by  indorsees  against  acceptor. 

The  declaration  charged  the  defendant  as  the  acceptor  of  a  bill 
for  49/.,  drawn  by  Messrs.  W.  and  C.  Cook,  payable  to  order,  at  three 
months  after  date,  and  indorsed  by  W.  and  C.  Cook  to  the  plaintiffs. 

The  fourth  plea  stated,  that,  after  the  indorsement  of  the  bill  to 
the  plaintiffs,  and  before  the  commencement  of  the  action, 
W.  and  C.  Cook,  the  drawers  of  the  bill,  had  delivered  to  the  plaintiffs, 
and  the  plaintiffs  had  accepted,  divers  goods  of  great  valae,  to  wit, 
of  the  value  of  50Z.,  in  full  satisfaction  and  discharge  of  the  said 
bill  of  exchange,  and  of  all  damages  and  causes  of  action  in  respect 
thereof;  and  that  the  plaintiffs,  from  the  time  of  the  said 
satisfaction  of  the  said  bill  of  exchange,  hitherto,  had  always  held 
the  same  against  the  will  and  consent  of  the  said  drawers,  and 
so  still  held  the  same;  and  that  the  plaintiffs  commenced  this 
action,  and  still  prosecuted  the  same,  against,  and  in  opposition  to, 
the  will  and  consent  of  the  said  drawers. 

To  this  plea,  the  plaintiffs  replied  de  injurid. 
[  174  ]  At  the  trial,  before  Maule,  J.,  at  the  second  sitting  in  London,  in 

Easter  Term,  1848,  in  support  of  this  plea  the  defendant  called 
W.  Cook,  one  of  the  drawers.  He  proved  that  the  plaintiffs' 
traveller  called  at  his  warehouse,  and  looked  out  the  goods,  which 
were  sent  to  the  plaintiffs  in  satisfaction  of  the  bill.  He  also 
admitted  that  the  amount  of  the  bill  had  been  paid  to  him.  Cook, 
by  the  defendant. 

On  the  part  of  the  plaintiffs,  it  was  insisted  that  this  evidence  did 

(1)  See  sect.  59  of  the  Bills  of  Exchange  Act,  1882.— J.  G.  P. 
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not  sustain  the  plea,  inasmuch  as  it  did  not  show  that  the  goods 
were  delivered  to  or  received  by  the  plaintiffs  in  satisfaction  of  their 
claim  against  the  defendant  as  acceptor. 

A  verdict  having  been  found  for  the  defendant  upon  the  issue  on 
the  fourth  plea,  and  for  the  plaintiffs  on  all  the  other  issues, 

ByleSj  Serjt.,  in  Easter  Term,  1848,  obtained  a  rule  nisi  to 
enter  the  verdict  upon  the  fourth  issue,  for  the  plaintiffs,  or  for 
judgment  non  obstante  veredicto.  The  learned  Serjeant  submitted 
that  the  fourth  plea  would  admit  of  two  constructions :  that  it 
might  mean  that  the  goods  were  delivered  and  accepted  in  satis- 
faction and  discharge  of  all  damages  and  causes  of  action  which  the 
indorsees  had  against  Cook,  the  party  delivering  them ;  or  it  might 
mean,  in  satisfaction  and  discharge  of  the  bill  and  of  all  damages 
and  causes  of  action  thereon  against  any  party  to  it ;  that,  if  the 
plea  was  to  be  read  according  to  the  first  of  these  constructions 
(which,  it  was  suggested,  it  must  be),  then  it  was  clearly  a  bad 
plea ;  and  that,  if  it  was  to  be  taken  in  the  latter  sense,  it  would 
raise  this  question,  whether  a  payment  or  satisfaction  of  a  bill  by 
the  drawer,  the  acceptor  being  no  party  to  such  satisfaction, 
discharges  the  right  of  action  of  the  holder  against  the  acceptor. 

Against  this  rule  cause  was  shown  by  Channell,  Serjt.,  in 
Trinity  Term  last,  and  Byles,  Serjt.,  and  Prentice^  were  heard  in 
support  of  it.  The  arguments  and  the  authorities  cited  are  so 
fully  commented  upon  in  the  judgment,  that  it  has  been  thought 
unnecessary  to  report  them. 

WiLDB,  Oh.  J. : 

The  first  question  which  arises  upon  this  motion,  is,  whether  the 
verdict  upon  the  issue  joined  upon  tlie  fourth  plea,  has  been 
properly  found  for  the  defendant.  It  is  said  that  the  fourth  plea  is 
equivocal  in  its  language.  It  states,  that,  after  the  indorsement  of 
the  bill  to  the  plaintiffs,  and  before  the  commencement  of  the 
action,  the  drawers  had  delivered  to  the  plaintiffs,  and  the  plaintiffs 
had  accepted,  divers  goods,  of  the  value  of  502.,  in  full  satisfaction 
and  discharge  of  the  bill,  and  all  damages  and  causes  of  action  in 
respect  thereof ;  and  that  the  plaintiffs,  from  the  time  of  the  said 
satisfaction  of  the  bill,  hitherto,  had  always  held  the  same  against 
the  will  and  consent  of  the  said  drawers,  and  so  still  held  the  same ; 
and  that  the  plaintiffs  commenced  this  action,  and  still  prosecuted 
the  same,  against,  and  in  opposition  to,  the  will  and  consent  of  the 
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said  drawers.      The  question  is,  whether  this  plea,  whether  it  is  a 
valid  aud  sufficient  plea,  or  not,  means  to  allege  that  the  drawers 
gave  to  the  plaintififs,  at  their  request,  and  that  the  latter  accepted, 
the  goods  in  the  plea  mentioned,  in  satisfaction  of  the  bill,  and  of 
all  damages  and  causes  of  action  in  respect  thereof  as  against  any 
of  the  parties  thereto ;    or,  in  other  words,  whether  it  means  that 
the  goods  were  delivered  and  accepted  in  extinguishment  of  all  right 
of  action  of  the  plaintiffs  upon  the  bill.     It  is  true  that  the  goods 
might  have  been  given,  not  in  satisfaction  and  discharge  of  the 
bill  generally,  but  in  discharge  of  the  liability  of  the  Cooks,  and  in 
respect  of  the  causes  of  ^action  by  the  plaintiffs  against  them.      I 
do  not  think  that  that  is  the  fair  meaning  of   the  plea;    but  I 
think  it  means,  that  the  goods  were  delivered  in  satisfaction  and 
discharge  of  all  damages  and  causes  of  action  in  respect  of  the  bill, 
whether  against  the  Cooks,  or  against  any  other  parties  to  it.      So 
understanding  the  plea,  was  the  evidence  such  as  to  warrant  the 
finding  of  the  jury  ?   Look  at  the  situation  of  the  drawers.    Suppose 
the  drawer  of  an  accommodation  bill  pays  the  amount  to  the 
holder :  what  is  the  reasonable  intendment  of  the  payment  ?    If  he 
does  not  make  the  payment  in  satisfaction  and  discharge  of  the 
holder's  claim  against  every  party  on  the  bill,  what  good  does  he 
get  by  changing  the  plaintiff  against  him?    The  drawer  of  an 
accommodation  bill  is,  in  truth,  the  only  party  ultimately  liable 
upon  the  bill.    A  person  standing  in  that  position,  when  he  pays 
the  bill,  must  be  understood  to  make  the  payment  in  satisfaction  of 
all  claims  against  any  one  upon  the  bill.      It  appears  that  this  bill 
was  drawn  for  value.     The  drawers  received  from  the  acceptor  the 
full  amount  of  the  money.     It  then  became  their  duty  to  adjust  and 
extinguish  all  remedies  of  the  holders  against  any  party  to  the  bill. 
Having  a  general  account  with  the  plaintiffs,  the  items  on  the  debit 
side  of  which,  including  the  bill  in  question,  amounted  to  812.,  and 
those  on  the  credit  side  to  312.,  the  drawers  deliver  to  the  plaintiffs 
goods  to  the  amount  of  50L      Suppose,  instead  of  goods,  they  had 
given  the  plaintiffs  501.  in  money,  the  necessary  intendment  would 
undoubtedly  be  that  it  was  a  payment  in  satisfaction  and  discharge. 
The  goods  having  been  delivered  as  money,  and  so  treated  by  all 
parties,  I  see  no  difference  between  a  payment  in  money  and  a 
payment  in  goods.      The  fair  meaning  of  the  plea,  I  think,  is, 
that   the  goods  were  delivered  in  satisfaction  and  discharge    of 
the  liability  of  every  party  to  the  bill :  and  the  evidence  warranted 
the  jury  in  finding  for  the  defendant. 
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Whether  or  not  enough  is  disclosed  on  the  face  of  the  plea,  to  Jmieb 
make  it  enure  as  aiWence,  is  a  matter  of  more  difficulty  ;  and  upon  bboad 
that,  and  the  authorities  cited,  we  will  take  time  for  deliberation.  uubst. 

[  177  1 
COLTMAN,  J.  : 

I  also  am  of  opinion  that  this  plea  is  large  enough  to  import  a 
payment  (in  goods)  in  satisfaction  and  discharge  of  the  liability  of 
all  the  parties  to  the  bill.  Assuming  that  it  can  so  enure,  it  ought 
to  be  so  construed  as  to  make  it  a  good  defence, — the  plainti£fs 
having  pleaded  over.  In  that  view,  it  seems  to  me  that  the  plea 
is  sufficient.  Being  so  understood,  was  there  evidence  to  warrant 
the  finding  for  the  defendant?  It  was  clearly  the  duty  of  the 
holders,  under  the  circumstances,  to  discharge  the  liability  of  the 
defendant.  I  think  there  was  abundant  evidence  to  warrant  the 
jury  in  finding  that  the  goods  were  delivered  to  and  accepted  by 
the  plaintiffs  in  satisfaction  and  discharge  of  the  liability  of  every 
party  to  the  bill.  ^^^  ^^  ^^^ 

Cbesswell,  J.,  now  delivered  the  judgment  of  the  Court  : 

The  declaration  in  this  case  charges  the  defendant  as  the  acceptor 
of  a  bill  of  exchange  for  49/.,  drawn  by  W.  and  G.  Cook,  payable  to 
then-  order,  at  three  months  after  date,  and  indorsed  by  the  drawers 
to  the  plaintiffs ;  and,  among  other  pleas,  not  material  to  be  noticed 
on  the  present  occasion,  the  defendant,  by  his  fourth  plea,  alleged, 
that,  after  the  indorsement  of  the  bill  of  exchange  to  the  plaintiffs, 
and  before  the  commencement  of  the  action,  the  drawers  of  the 
bill  had  delivered  to  the  plaintiffs,  and  the  plaintiffs  had  accepted, 
divers  goods,  of  the  value  of  50Z.,  in  full  satisfaction  and  discharge 
of  the  said  bill  of  exchange,  and  all  damages  *and  causes  of  action  [  *178  ] 
in  respect  thereof;  and  that  the  plaintiffs,  from  the  time  of  the 
said  satisfaction  of  the  said  bill  of  exchange,  to  the  time  of  the 
pleading  of  the  plea,  had  always  held  the  same  against  the  will 
and  consent  of  the  said  drawers,  and  so  still  held  the  same ;  and 
that  the  plaintiffs  commenced  this  action,  and  still  prosecuted  the 
same,  against,  and  in  opposition  to,  the  will  and  consent  of  the 
said  drawers. 

To  this  plea,  the  plaintiffs  replied  de  injuria  ;  and  a  verdict  was 
found  for  the  defendant,  upon  the  trial  of  the  issue  joined  on 
that  plea. 

A  rule  has  since  been  obtained  by  the  plaintiffs,  calling  upon  the 
defendant  to  show  cause  why  judgment  should  not  be  entered  for 
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them  non  obstante  veredicto^   in   respect   of  the  insufficiency  of 
that  plea. 

Upon  this  record,  the  bill  of  exchange  must  be  taken  to  have 
been  accepted  upon  a  good  consideration.  The  interest  of  the 
acceptor,  therefore,  is  not  liable  to  be  affected  by  the  state  of 
accounts,  or  equities,  between  any  other  parties  connected  with  the 
bill :  and  the  only  question  in  which  he  has  any  interest,  is, 
whether  the  party  seeking  to  enforce  payment  by  him,  is  the  legal 
owner  of  the  bill,  and  whether  recovery  by,  and  payment  to,  such 
party,  will  enure  as  a  satisfaction  and  absolute  discharge  of  his 
liability  upon  the  bill.  By  the  indorsement  averred  in  this  declara- 
tion, and  not  traversed,  the  plaintiffs  became  the  legal  owners  of 
the  bill;  and  the  recovery  of  the  amount  thereof  will  have  the 
effect  of  discharging  the  defendant  from  all  future  liability.  The 
plea  does  not  allege  whether  such  satisfaction  was  given  and 
accepted  before  or  after  the  bill  became  due ;  nor  is  it  averred  to  have 
been  at  the  request,  or  for  or  on  behalf,  of  the  defendant,  or  in 
satisfaction  of  his  liability  upon  the  bill,  or  of  the  cause  of  action 
of  the  plaintiffs  against  him  :  nor  does  it,  in  any  way,  connect  the 
defendant  with  the  transaction,  or  *Bhow  any  privity  between  him 
and  the  parties  to  the  satisfaction  given,  except  so  far  as  such 
parties  were  the  drawers  of  the  bill,  and  the  defendant  was  the 
acceptor. 

As  the  plea  did  not  allege  that  the  satisfaction  was  made  at  the 
request,  or  for  or  on  behalf,  of  the  defendant,  or  in  respect  of  the 
cause  of  action  stated  in  the  declaration,  the  defendant  was  not 
required  to  give  any  evidence  to  such  effect,  to  entitle  him  to  the 
verdict  he  obtained  :  and  therefore  the  verdict  will  not  warrant  an 
intendment  of  any  such  facts,  or  of  any  other  fact  tending  to 
extend  the  import  of  the  plea  as  stated  upon  the  record :  and  the 
question  raised  by  the  plea,  according  to  its  terms,  is,  whether 
satisfaction  of  a  bill  as  between  a  drawer  or  indorser,  and  an 
indorsee,  made  before  or  after  the  bill  becomes  due,  enures  as  a 
satisfaction  on  behalf  of  the  acceptor,  and  operates  to  discharge 
him  from  liability  to  the  indorsee. 

In  support  of  the  rule,  it  was  contended,  that  the  plea  did  not 
show  sufficient  matter  to  bar  the  plaintiffs  from  judgment,  because 
the  satisfaction  therein  set  forth,  was  not,  as  before  stated,  averred 
to  have  been  made  at  the  request,  or  for  or  on  behalf,  of  the  defen- 
dant, or  for  or  in  respect  of  the  cause  of  action  declared  upon ; 
and  that  no  legal  privity  was  shown  between  the  parties  who  made 
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satisfaction,  and  the  defendant,  and  therefore  the  satisfaction  made,        Joksr 

did  not  enure  as  a  discharge  of  the  defendant ;  and  that  the  satis-       bboad. 

faction  was  made  by  parties  who  were  under  a  personal  liability       hurht. 

upon  the  bill  declared  on,  either  absolute  or  contingent ;  and  that 

the  plea  imports  that  the  satisfaction  made  by  them,  referred,  and 

was  limited,  to  their  own  personal  liability,  and  was  not  shown  to 

have  extended  beyond ;  and  that  the  satisfaction  to  the  indorsee 

of  a  *bill,  made  by  the  drawer  or  indorser,  did  not,  as  a  legal  con-       [  •iso  ] 

sequence,  enure  as  a  satisfaction  of  the  bill  qtwad  the  acceptor,  or 

any  other  person,  other  than  those  who,  if  called  upon  by  the 

indorsee  to  pay  the  bill,  would  have  a  remedy  over  against  the 

party  who  made  the  satisfaction,  and  thereby  subjecting  such  party 

to  a  liability  to  make  double  satisfaction. 

It  was  also  insisted  that  the  plea  did  not  show  any  legal  privity 
between  the  drawers  who  made  the  satisfaction,  and  the  defendant ; 
and  that  the  plea,  therefore,  at  most,  amounted  to  a  plea  of  satis- 
faction made  by  a  stranger,  and,  as  such,  could  not  be  pleaded  in 
bar  against  the  plaintiffs. 

On  the  part  of  the  defendant,  it  was  contended,  upon  showing 
cause,  that,  upon  principle  and  authority,  satisfaction  made  by 
the  drawer  of  a  bill,  to  an  indorsee,  enured  by  law  as  a  satisfac- 
tion by  or  on  behalf  of  the  acceptor,  and  might  therefore  be  pleaded 
in  bar  to  any  action  afterwards  brought  by  the  indorsee  against  the 
acceptor ;  and  that  the  drawer  and  acceptor's  being  parties  to  the 
same  bill,  was  a  sufficient  legal  privity  to  make  satisfaction  by  the 
drawer  enure  as  a  discharge  of  the  acceptor,  as  against  the  indorsee 
who  received  the  satisfaction :  and,  further,  it  was  contended  that 
it  was  competent  to  any  one  to  plead  in  bar  satisfaction,  even  by 
a  stranger,  for  the  cause  of  action  sued  upon,  which  had  been 
accepted  by  the  plaintiffs. 

The  case  was  very  elaborately  argued,  and  many  authorities 
were  referred  to  on  both  sides.  The  Court  has  examined  all  the 
authorities  referred  to,  and  considered  the  case,  and,  in  the  result, 
is  of  opinion  that  the  plea,  as  proved  and  sustained  by  the  verdict, 
does  not  show  sufficient  matter  to  bar  the  plaintiffs,  and  that  the 
rule  to  enter  judgment  for  the  plaintiffs  non  obstante  veredicto,  must 
be  made  absolute. 

In    considering  the  case  upon  principle,  it  will  be  *proper  to       f  *^®^  ] 
advert  to  the  legal  relation  in  which  the  respective  parties  stand 
towards  each  other,  upon  the  effect  of  whose  acts  and  rights  the 
determination  of  the  rule  must  depend.    It  is  to  be  observed  that 
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the  drawers  and  acceptor  are  parties  to  the  same  instrnment,  as 
contractors  with  each  other,  and  not  as  joint-contractors  with  a  third 
person ;  and  that,  by  the  indorsement  of  the  bill,  independent  and 
different  contracts  arise,  on  the  respective  parts  of  the  drawers  and 
the  acceptor,  with  the  indorsees.  The  acceptor  is  primarily  and 
absolutely  liable  to  pay  the  bill,  according  to  its  tenor.  The 
drawers  are  liable  only  upon  the  contingencies  of  the  acceptor's  or 
drawee's  making  default,  and  of  the  holder's  performing  certain 
conditions  precedent,  such  as,  presenting  the  bill  according  to  its 
tenor,  and  giving  due  notice  of  the  failure  of  the  acceptor,  or 
drawee,  to  pay,  upon  a  proper  presentment. 

The  contracts  created  by  the  bill,  as  regards  the  drawers  and 
the  acceptor,  are  therefore  essentially  distinct ;  and  there  seems  to 
be  no  legal  ground  why  the  indorsee  of  a  bill  may  not  accept  satis- 
faction of  the  contingent  or  absolute  liability  of  the  drawer,  without, 
by  so  doing,  discharging  the  acceptor. 

The  competency  of  an  acceptor  to  pay,  may  be  doubtful ;  and  no 
valid  reason  is  apparent  why  the  indorsee  may  not  release  and  dis- 
charge the  drawer,  or  an  indorser,  by  competent  legal  means,  either 
upon  consideration  more  or  less  valuable,  or  without,  and  retain 
his  remedies  against  the  acceptor,  unless  in  the  case  of  an  accom- 
modation bill,  in  which  case,  the  acceptor  is  a  mere  surety,  as 
between  him  and  the  drawer,  and  entitled  to  recover  against  the 
drawer  whatever  he  may  be  compelled  to  pay  in  discharge  of  his 
suretyship.    In  such  a  case,  where  an  indorsee  who  has  received 
satisfaction  from   the  drawer,  with  notice,  sues  the  acceptor,  a 
different  question  may  arise :  but,  upon  the  record  in  *this  case, 
the  bill  must  be  taken  to  have  been  a  bill  accepted  for  value,  and 
which  the  acceptor  therefore  ought,  in  all  events,  to  pay;  and, 
having  received  value,  it  is  difficult  to  discover  any  valid  reason 
why  he  should  be  discharged  from  his  liability  to  make  the  pay- 
ment, which,  for  value,  he  has  contracted  to  make,  by  reason  of 
any  arrangements  between  others,  to  which  he  is  no  party,  in 
which  he  is  not  shown  to  have  interfered,  or  his  rights  and  liabilities 
are  not  shown  to  have  been  in  the  contemplation  of  the  parties 
to  any  such  arrangements,  and  by  which  his  interests  are  not  in 
any  respect  compromised  or  affected. 

By  the  indorsement  of  a  bill,  the  indorsee  becomes  the  legal 
owner  of  it ;  and  satisfaction  of  the  contingent  or  absolute  liability 
of  the  drawer,  or  of  an  indorser,  does  not  necessarily  vacate  or 
avoid  the  effect  of  the  indorsement,  or  destroy  the  title  of  the 
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indorsee  to  the  ownership  of  the  bill.  Payment  of  the  bill  by  a 
drawer,  or  an  indorser,  may  or  may  not,  according  to  circumstances, 
entitle  the  party  paying,  to  the  possession  of  the  bill :  there  may 
be  a  satisfaction  of  the  bill  between  such  parties,  which  may  not 
entitle  them  to  the  possession  of  the  bill.  The  plea  in  question  has 
no  statement  to  the  effect  that  the  drawers,  by  reason  of  the  satia- 
faction  made,  were  entitled  to  have  the  bill  delivered  up :  it  only 
states  that  the  plaintiffs  hold  the  bill  against  the  will  and  consent 
of  the  drawers, — which  is  by  no  means  equivalent  to  a  statement 
that  they  were  entitled  to  have  the  bill  delivered  to  them.  The 
plea  does  not  aver  that  the  value  of  the  goods  delivered  in  satisfao- 
tion,  was  equal  to  the  amount  of  the  bill ;  and  it  is  consistent  with 
the  language  of  the  plea,  that  the  drawers  may  have  made  satis- 
faction of  the  bill,  so  far  as  regarded  their  liability,  by  any  small 
composition,  leaving  the  plaintiffs  with  all  their  remedies  in  point 
of  law  against  the  acceptor  and  other  ^parties  to  the  bill ;  and  yet 
the  drawers  may  afterwards  have  dissented  from  the  plaintiffs' 
retaining  the  bill,  or  suing  the  acceptor  upon  it. 

The  terms  of  the  plea  do  not  import  that  the  satisfaction  was 
made  upon  any  contract  or  condition,  either  that  the  bill  should 
be  delivered  up,  or  be  deemed  to  be  satisfied  as  between  the  plaintiffs 
and  the  acceptor :  and,  when  the  nature  of  the  relation  in  which 
the  respective  parties  stand  towards  each  other,  is  considered,  no 
principle  is  apparent  upon  which,  as  a  consequence  in  law,  the 
satisfaction  of  a  bill  as  between  the  indorsee  and  the  drawer,  should 
operate  as  a  satisfaction  and  discharge  in  favour  of  the  acceptor. 

Supposing  the  effect  of  the  plea  to  be,  that  the  plaintiffs  are 
suing  as  trustees  for  the  drawers,  but  against  their  consent,  such 
matters  would  furnish  no  legal  bar  to  the  plaintiffs,  as  the  law 
can  take  no  notice  of  the  trust,  nor,  consequently,  whether  the 
trustee  is  enforcing  his  legal  rights  against  a  third  person  with  or 
against  the  consent  of  his  cestui  que  trust.  And  we  are  of  opinion 
that  the  defendant  has  not  established  any  legal  principle  which 
will  entitle  him  to  judgment  upon  this  plea. 

But  it  has,  on  his  behalf,  been  contended,  that  the  plea  ought 
to  be  supported,  and  judgment  given  for  the  defendant,  upon 
authority. 

We  have  reviewed  the  authorities  relied  upon,  and  they  do  not 
appear  to  us  to  entitle  the  defendant  to  judgment. 

The  case  of  Bacon  v.  Searle8(i)  was  cited;   and  it  must  bQ 
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JoHBs  admitted,  that,  in  that  case,  according  to  the  report,  it  was  held 
broId.  that  the  indorsee  of  a  bill,  who  had  received  from  the  drawer  a 
HUBST.  pg^j^j  ^£  ^jj^  amount  of  the  bill,  was  entitled  to  recover  from  the 
[  *184  ]  acceptor  only  the  *balance ;  and  Lord  Loughborough,  then  Chief 
Justice,  is  reported  to  have  said,  ''that,  if  the  drawer  of  a  bill 
anticipates  the  acceptor,  and  pays  the  money  himself,  he  thereby 
releases  the  acceptor  from  his  undertaking:"  and  he  adds:  ''so 
that,  if  the  acceptor  were  to  pay  the  bill  after  notice  given  to  him 
that  the  drawer  had  already  paid  it,  an  action  would  lie  for  the 
drawer  against  the  acceptor,  to  recover  back  the  money  so  paid." 
Lord  Loughborough  concludes  his  judgment  by  saying,  "  Another 
reason  which  weighs  much  with  me,  is,  the  great  mischief  which 
would  ensue  to  merchants,  among  whom  accommodation  bills  are 
circulated  to  a  vast  extent,  if,  after  a  bill  had  been  taken  up  by 
the  drawer,  the  acceptor  should  be  called  upon  for  payment."  The 
report  of  this  case  is  not  satisfactory.  Lord  Loughborough  is  made 
to  say,  that,  if  the  drawer  anticipates  the  acceptor,  and  pays  the 
money  himself,  he  thereby  releases  the  acceptor  from  his  under- 
taking :  and  yet  he  is  said  to  have  added,  "  that,  if  the  acceptor 
were  to  pay  the  bill;  after  notice  given  to  him  that  the  drawer  had 
already  paid  it,  an  action  would  lie  for  the  drawer  to  recover  it 
back  again ; "  which,  as  applied  to  the  facts  of  the  case,  is  not 
very  intelligible.  If  it  was  meant,  that,  supposing  the  drawer 
should  sue  the  acceptor  upon  the  bill,  the  acceptor  could  not  plead 
in  bar  the  payment  to  an  indorsee,  after  notice  that  the  drawer  had 
paid  it,  it  is  intelligible,  but  not,  upon  the  facts  stated,  very  satis- 
factory. The  point  in  judgment,  was,  whether  an  indorsee,  after 
having  received  payment  of  part  of  the  bill  from  the  drawer,  was 
entitled,  in  an  action  against  the  acceptor,  to  recover  the  whole 
amount  of  the  bill,  or  only  the  balance  of  the  bill  remaining  unpaid ; 
and  it  was  held  that  the  balance  only  was  recoverable.  As  a 
decision  upon  that  point,  it  has  been  over-ruled.  The  observations 
made  by  the  Judges,  render  it  uncertain  whether  it  was  the  case 
[  ^186  ]  of  a  bill  for  *value,  or  an  accommodation  bill :  but  those  observa- 
tions are  of  doubtful  accuracy,  in  either  view  of  the  case.  If  it 
was  a  bill  for  value,  the  remark  is  not  correct,  that  payment  by 
the  drawer  discharged  the  acceptor  from  his  promise ;  because  the 
acceptor  in  such  a  case  would  be  clearly  liable  to  the  drawer,  who, 
by  his  payment  to  the  indorsee,  would  become  entitled  to  sue  the 
acceptor  upon  the  bill :  and,  if  it  was  the  case  of  an  accommodation 
bill;  the  remark  is  unintelligible,  that,  if  the  acceptor,  who  wouH 
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be  surety  only  for  the  drawer,  was  to  pay  the  bill  after  notice,  the 
drawer,  who  was  the  principal  debtor,  might  recover  the  money 
back  again  from  the  acceptor,  his  surety. 

It  may  be  that  what  was  intended  to  be  said,  was,  that  such  a 
payment  by  the  acceptor  would  make  the  indorsee  a  trustee  for  the 
drawer,  and  liable  to  refund  to  him  what  should  be  paid  by  the 
acceptor :  but  it  is  by  no  means  clear  that  this  was  intended  to  be 
said,  because  the  remarks  refer  to  the  acceptor's  liability  to  refund, 
in  terms,  and  speak  of  a  payment  by  the  acceptor,  after  notice  of 
payment  by  the  drawer, — which  would  be  quite  immaterial,  upon 
the  question  whether  the  indorsee  would  become  a  trustee  for  the 
drawer,  in  regard  to  the  sum  received  from  the  acceptor.  The 
doubt  whether  it  was  the  case  of  a  bill  for  value,  or  an  accommoda- 
tion bill,  is  increased  by  the  observations  of  Mr.  Justice  Wilson, 
who  referred  to  a  case  of  Beck  v.  Hobley  (i). 

Considering  this  case  of  Bdcon  v.  Searles  with  reference  *to  the 
point  decided,  that  part  of  a  bill  (accepted  for  value)  being  paid  by 
a  drawer  or  indorser,  disentitles  the  indorsee  to  recover  from  the 
acceptor  more  than  the  balance  remaining  unpaid,  it  has  been 
over-ruled  by  modern  decisions,  and  is  not  now  to  be  deemed  to  be 
law :  and,  if  it  is  to  be  considered  as  the  case  of  an  accommodation 
bill,  it  is  inapplicable  to  the  questions  which  arise  upon  this  plea. 

Mr.   Justice   Wilson    referred   to   the  case  of  Beck  v.  Robley, 
reported  in  a  note  to  Bacon  v.  Searles^  and  which,  it  would  seem 
from  the  statements  in  the  report,  was  the  case  of  an  accommoda- 
tion bill.    The  facts  were  these :  Brown  drew  the  bill  upon  Bobley, 
payable  to  Hodson,  and  gave  the  bill  to  Hodson  as  security  for  an 
advance  made  to  him  by  Hodson.    Bobley  accepted  the  bill,  and 
Brown,  the  drawer,  took  it  up  when  due,  in  Hodson's  hands,  and 
received  back  the  bill  with  Uodson's  indorsement  upon  it.     Brown, 
after  the  bill  had  become  due,  paid  it  to  Beck,  who  brought  the 
action  against  Bobley.    The  action  was  held  not  to  be  maintainable ; 
and  correctly  so ;  as,  after  the  bill  had  become  due,  the  drawer 
could  only  negociate  it  subject  to  such  equities  as  existed  against 
him  ;    and,  it  being  an  accommodation  bill.  Brown,  the  drawer, 
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(I>  Note  to  Bacon  v.  Searles,  I  H. 
BL  89,  fi.;  Baj'ley  on  Bills,  125.  In 
Beck  y.  Robley,  A.  drew  a  bill  on  the 
defendant,  payable  to  B.  or  order. 
The  bill  not  being  paid  at  maturity, 
I^.  returned  it  to  A.  who  took  it  up, 
B.'s  indo^oen^ei^t  renjainin^  thereon. 


A.  gave  the  bill  as  a  security  to  the 
plainti£F,  informing  him  of  the  circum- 
stanoes.  It  was  held  that  the  bill  was 
extinguished  by  being  taken  up  by 
the  drawer,  and  could  not  be  again 
negotiated. 
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conld  not  have  sued  the  acceptor,  and  so  neither  could  a  sub- 
sequent holder  claiming  under  him  after  the  bill  had  become  due. 
The  decision  against  the  plaintiff,  therefore,  would  have  been 
correct,  irrespectively  of  another  fact  relied  upon  in  that  case,  viz. 
that  Beck,  the  plaintiff,  was  compelled  to  claim  through  the  indorse- 
ment of  Hodson,  the  payee :  and  the  Court  was  confirmed  in  its 
decision  against  the  plaintiff,  upon  the  ground,  that,  if  effect  were 
given  to  Hodson's  indorsement  under  the  circumstances,  Hodson 
himself  might  be  rendered  liable, — a  result  which  ought  not  to 
occur.  It  is  unnecessary  to  consider  the  correctness  of  that  opinion : 
but  both  the  cases  of  Bacon  v.  Searles  *and  Beck  v.  Rohley  would  be 
well  decided,  if  the  bills  upon  which  those  actions  were  brought 
were  accommodation  bills ;  and  Beck  v.  Rohley ^  in  that  event,  might 
be  considered  as  an  authority  for  the  determination  of  Bacon  v. 
Searles, 

Upon  Bcicon  v.  Searles  being  cited  as  an  authority,  in  Purssord 
V.  Peek  (i),  as  deciding  that  a  payment  by  the  drawer  of  a  bill  dis- 
charged the  acceptor  pro  tanto,  Lord  Abinobr,  C-  B.,  said,  that,  "  if 
that  were  the  principle  of  that  case,  it  might  be  a  question  whether, 
if  it  were  now  considered,  it  would  not  be  over-ruled." 

The  case  of  Johnson  v.  Kennion  (2)  was  cited  as  an  authority,  on 
the  part  of  the  plaintiffs,  that  the  contract  created  by  the  bill, 
could  not  be  severed  and  made  the  ground  of  two  actions,  and  that 
the  holder  must  bring  an  action  for  the  whole,  and  be  considered 
trustee  for  the  drawer,  for  so  much  as  he  had  paid.  Mr.  Justice 
Wilson  is  said  to  have  referred  to  the  case  of  Beck  v.  Rohley^  as 
contrary  to  that  position :  but  it  is  not  obvious  that  such  is  the 
effect  of  Beck  v.  Robley.  Johnson  v.  Kennion,  however,  distinctly 
decided  that  the  indorsee  was  entitled  to  recover  the  whole  amount 
of  the  bill,  although  he  had  received  a  part  from  the  drawer :  and, 
unless  Bacon  v.  Searles  and  Beck  v.  Rohley  were  distinguishable, 
upon  the  ground  of  the  actions  being  upon  accommodation  bills,  it 
does  not  appear  how  the  authority  ol  Johnson  v.  Kennion  was  avoided. 

Assuming,  however.  Bacon  v.  Searles  and  Beck  v.  Rohley  to  be 
authorities  that  the  acceptor  of  a  bill  for  value,  is  discharged 
altogether,  or  pro  tanto,  by  payments  made  by  a  drawer  or  indorser, 
to  an  indorsee,  who  afterwards  sues  the  acceptor,  they  cannot  be 
considered  as  binding  authorities ;  and  they  are  inconsistent  *with 
Callow  V.  Laivren^e  (3),  where  the  continued  liability  of  the  acceptor 

(1 )  9  M.  &  W.  196,  (3)  15  R.  R  423  (3  If.  *  S.  95), 

(2)  2_WilB,  262, 
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is  distinctly  determined  ;  and  HuhlHxrd  v.  Jachaon  (i)  is  a  decision       Jones 
to  the  same  eflfect,  following  the  authority  of  Callow  v.  Lawrence :       BboId- 
and,  in  both  cases,  Beck  v.  Robley  was  treated  as  a  decision  upon       ^obst. 
the  ground  that  the  plaintiff  could  not  claim  through  Hodson's 
indorsement. 

Pierson  v.  Dunlop  (2)  was  an  action  against  the  acceptor  of  a  bill 
for  300/.  The  drawer  having  paid  180/.,  the  plaintiffs  took  a 
verdict  for  the  whole  amount,  which  the  Court  compelled  them  to 
reduce,  at  their  own  cost.  There  can  be  little  doubt  that  this  also 
was  the  case  of  an  accommodation  bill ;  as  it  appears,  that,  after 
the  verdict,  a  bill  in  equity  was  filed  to  obtain  a  discovery  of  the 
payment,  and  reduction  of  the  verdict ;  and,  if  the  cestui  que  trust 
of  the  plaintiffs  was  not  entitled  to  receive  the  180Z.,  the  Court,  in 
its  equitable  jurisdiction,  could  not  have  permitted  their  trustee  to 
recover  it.  The  ease  would  resolve  itself  into  that  of  a  payment  by 
the  principal  debtor,  in  ease  of  the  surety. 

In  the  case  of  Walwyn  v.  St.  Quintin  (8),  the  plaintiffs  were 
required  to  give  the  acceptor  credit  for  the  amount  of  the  pay- 
ment made  by  the  drawer,  the  Court  holding  the  bill  to  be  an 
accommodation  bill. 

The  several  other  cases  which  were  cited  on  the  part  of  the 
defendant,  are  no  authorities  for  the  purpose  for  which  they  were 
cited  :  indeed,  they  are  rather  against  him. 

In  Purssord  v.  Peek  (4),  the  Court  held  that  the  plea  was  bad  for 
duplicity :  it  alleged  that  the  defendant,  the  acceptor  of  a  bill  of 
exchange,  had  accepted  it  *for  the  accommodation  of  the  drawer,  [  *189  j 
and  that  the  drawer  had  satisfied  the  bill ;  and  it  further  stated, 
that,  at  the  time  of  the  action,  the  plaintiff  was  a  holder  of  the  bill 
without  consideration  or  value. 

Reynolds  v.  Blackhtim  (6)  was  an  action  by  indorsee  against  the 
acceptor  of  an  accommodation  bill ;  and  the  plea  alleged,  by  way 
of  discharge,  notice  to  the  plaintiff,  and  that,  after  such  notice,  he 
received  other  bills  from  the  drawer,  and  ar;reed  to  give  time  upon 
the  bill  sued  upon,  until  such  other  bills  should  become  due,  and 
be  dishonoured  :  the  plea  proceeded  to  state  that  the  bills  were  so 
delivered  and  accepted  in  payment  of  the  bills  in  the  declaration, 
and  that  the  agreement  was  made  without  the  defendant's  know- 
ledge,  privity,  or  assent.    The  plaintiff  replied  de  injnrid ;  to  which 

(1)  29  B.  B.  582  (1  Moo.  &  P.  11 ;  (3)  1  Bos.  &  P.  6o2. 
.S.  a  4  Bing.  390 ;  3  Car.  &  P.  134).  (4)  9  M.  &  W.  196. 

(2)  2  Cowp.  671.  (6)  7  Ad.  &  El.  161  ;  2  Nev.  &  P.  137. 
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the  defendant  demurred,  for  duplicity.  The  Court  said  the  repli- 
cation was  as  good  as  the  plea,  which  had  set  up  two  defences,  and 
gave  judgment  for  the  plaintiff. 

Sard  V.  Rhodes  (i)  was  also  an  action  against  the  acceptor  of  an 
accommodation  bill,  in  which  the  defendant  pleaded,  that  the  bill 
was  an  accommodation  bill,  and  that  the  drawer  had  given  another 
note,  for  a  larger  sum,  in  payment  and  satisfaction,  which  the 
plaintiff  had  accepted.  The  plaintiff  replied,  that  the  note  so  given 
was  dishonoured.  The  defendant  demurred,  and  the  replication 
was  held  ill,  and  the  plea  good. 

In  each  of  the  three  last-mentioned  cases,  the  pleas  alleged  the 
bills  to  be  accommodation  bills, — showing  what  is  now  understood  to 
be  the  law  in  regard  to  payments  or  arrangements  between  subse- 
quent parties  to  the  bill ;  which  can  have  little  application  to  the 
present  case,  which  is  that  of  a  bill  accepted  for  value. 

Field  V.  dm-  (2)  is  also  inapplicable  :  it  was  an  action  by  bankers, 
as  indorsees,  against  the  acceptor ;  the  drawer  having  delivered  the 
bills  to  the  plaintiffs,  his  bankers,  as  security,  and  the  acceptor 
having  paid  the  amount  of  the  bills  to  the  drawer  without  obtaining 
the  bills,  which  remained  in  the  hands  of  the  bankers:  and  the 
point  really  in  contest,  was,  whether,  upon  the  application  of  the 
rule  in  Clayton* 8  case  (3),  the  bills,  as  against  the  bankers,  the 
plaintiffs,  were  to  be  considered  as  satisfied :  the  Court  held  that 
they  ought  to  be  so  considered. 

The  case  of  Thomas  v.  Fenton  (4)  was  argued  before  Mr.  Justice 
Coleridge.  It  was  an  action  against  the  drawer  of  an  accommoda- 
tion bill ;  and  it  appeared,  that,  the  bill  being  dishonoured,  an 
action  had  been  brought  by  one  Clark,  against  the  acceptor,  and 
that  the  plaintiff,  as  a  volunteer,  being  the  son-in-law  of  the 
acceptor,  had  paid  the  debt  and  costs,  and  obtained  the  bill  from 
the  then  plaintiff,  with  the  defendant's  indorsement  upon  it,  and 
brought  the  present  action  upon  the  bill.  One  question  was, 
whether  the  bill  ought  to  be  deemed  an  accommodation  bill.  A 
further  question  was,  whether  there  was  a  sufficient  dispensation  of 
giving  notice  of  the  dishonour  ;  also,  whether  the  payment  which 
had  been  made,  supported  the  plea  of  payment  by  the  acceptor. 
An  objection  was  also  made,  that  the  bill  required  a  new  stamp. 
Mr.  Justice  Coleridge  held  that  the  bill  did  not  require  a  new 


(1)  1   M.   &  W.   153;   Tyr.  &  Gr. 
298  ;  4  Dowl.  P.  C.  743;  1  Gale.  376. 

(2)  5  Bing.  13 ;  2  Moo.  ft  P.  46, 


(3)  Id  E.  E.  161  (1  Mer.  572,  604). 

(4)  79  E,  E,  831  (o  Dowl.  &  U  28). 
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stamp,  inasmuch  as  it  had  never  been  paid,  payment  meaning 
payment  by  the  party  ultimately  liable,  and  the  payment  in  ques- 
tion not  being  such  a  payment.  He  also  held,  that  sufficient 
excuse  was  alleged  for  not  giving  notice,  the  bill  being  an  accom- 
modation bill.  And  the  learned  Judge  distinctly  ^intimates  that 
payment  by  an  intermediate  party  is  no  discharge  to  the  acceptor. 

Hemming  v.  Brook  (i)  was  an  action  against  the  acceptor,  where 
the  drawer  had  paid  part  of  the  bill.  The  cause  was  undefended : 
the  counsel  for  the  plaintiff  was  instructed  as  to  the  payment,  but 
altogether  uninformed  whether  the  bill  was  an  accommodation  bill, 
and  of  every  other  circumstance  respecting  it.  The  Judge,  there- 
fore, recommended  that  a  verdict  should  be  taken,  giving  credit  for 
the  payment. 

PowruU  V.  Ferrand{2)  determined  that  the  indorser  of  a  bill, 
paying  a  part  of  the  bill  to  the  holder,  might  recover  from  the 
acceptor  the  amount  so  paid,  as  money  paid  to  his  use.  It  is  to  be 
observed,  that  the  plaintiff  in  that  case  had  paid  40Z.  on  account  of 
a  bill  indorsed  by  him,  and  which  had  been  accepted  by  the 
defendant,  for  850Z.  After  the  payment  of  401.  by  the  plaintiff,  the 
holder  of  the  bill  brought  an  action  upon  the  bill  against  the 
defendant,  the  acceptor,  and  recovered  a  verdict  for  the  whole 
amount  of  the  bill,  9501. ,  but  afterwards  levied  the  balance  only 
due  to  him,  giving  credit  for  the  40Z.  which  the  plaintiff  had  paid : 
and,  in  consequence  of  the  defendant's  having  thus  derived  the 
benefit  of  the  plaintiff's  payment,  the  action  was  brought  by  the 
plaintiff,  to  recover  the  amount  as  money  paid  to  the  defendant's 
use ;  when  it  was  contended  that  the  plaintiff  could  only  sue  upon 
the  bill :  but  the  Court  held,  that  there  might  be  a  difficulty  in 
suing  upon  the  bill,  by  reason  of  a  judgment  having  been  recovered 
against  him  for  the  whole  amount  of  the  bill,  by  a  former  holder ; 
and  that,  the  defendant  having  had  the  benefit  of  the  payment,  an 
action  for  money  paid  might  be  maintained. 

Ltane  v.  Ridley  (3)  was  to  the  same  effect  as  Reynold  v.  Blackburn, 
Purssordv.  Peek,  and  Pascoe  v.  Vyvyan  (4),  viz.  that,  where  the  plea 
is  double,  it  is  no  objection  that  the  replication  is  also  double. 

Beference  has  thus  been  made  to  the  several  cases  which  were 
citedy  with  some  regret,  as  the  only  result  is,  to  show  that  they  are 
inapplicable  to  this  case,  and  afford  no  assistance  to  the  Court  in 
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(1)  Car.&M.  57. 

(2;  30  B.  B.  394  (6  B.  ft  C.  439 ;  9 
I>owl.  &  Br.  603). 


(3)  10  Q.  B.  479. 

(-1)  1  Dowl.  N.  S.  939. 
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joKD  determining  the  qaestion  nused  upon  the  record ;  aod,  in  fact,  no 
Bboad-  determination  has  been  bronght  to  the  notice  of  the  Court,  showing 
^*  this  plea  to  be  good,  although  there  are  some  expressions  in  some 
of  the  older  cases  which  have  that  aspect,  bat  which  dicia  were  not 
necessary  to  the  decision  of  the  cases  in  which  they  are  to  be  found ; 
and  such  dicta  are  not  consistent  with  subseqaent  determinations. 
It  certainly  has  been  no  rare  practice  for  indorsees  of  bills  of 
exchange  and  promissory  notes,  to  take  verdicts  for  the  full  amount 
of  the  instruments,  after  having  received  partial  payments  from 
other  parties  to  such  instruments :  and  there  are  reported  authori- 
ties in  distinct  affirmation  of  the  right  bo  exercised  by  the  plaintiffs. 
Callow  v.  Lawrence,  before  mentioned,  Reid  v.  Furniral{i)^  and 
numerous  cases  in  bankruptcy,  where  proof  is  admitted  against  the 
acceptors  of  bills  and  makers  of  notes,  for  the  full  amount,  notwith- 
standing partial  payments  made  by  other  parties.  In  Ex  parte 
De  'rastet.  In  re  Carton  (2),  Warren  and  Bruce  were  held  entitled  to 
prove  against  the  estate  of  the  bankrupts,  who  were  the  acceptors, 
for  1,364/.,  and  take  dividends  for  that  amount,  notwithstanding 
they  had  received  payments  from  other  parties,  reducing  their 
demand  to  4201. 

We  think,  therefore,  that  this  plea  is  contrary  to  principle,  and 
that  it  has  no  authority  to  support  it. 
[  193  ]  The  plaintiffs  stand  upon  the  record  the  legal  owners  of  the  bill, 

and  the  defendant  as  having  failed  to  perform  his  contract,  without 
any  legal  excuse  for  the  breach.  The  defendant  was  the  party 
primarily  liable,  and,  by  his  plea,  he  sets  up,  by  way  of  discharge, 
satisfaction  by  one  not  in  privity  with  him  in  relation  to  such 
satisfaction,  and  which  we  think  did  not  enure  to  his  discharge ; 
and  we  think  the  plea,  therefore,  bad,  and  the  plaintiffs  entitled  to 
judgment,  as  prayed. 

Upon  the  argument  of  this  case,  we  were  much  pressed  with  the 
objection  to  the  plea  upon  the  ground  that  it  was,  in  effect,  a  plea 
of  satisfaction  by  a  stranger ;  which,  it  was  said,  was  bad  in  law. 
The  opinion  of  the  Court  upon  the  other  objections  to  the  plea, 
being  in  favour  of  the  plaintiffis,  it  has  become  unnecessary  to 
decide  upon  the  validity  of  this  particular  objection.  But,  as  the 
Court  has  been  called  upon  to  consider  the  law  in  relation  to  this 
subject,  it  may  be  a  convenience  to  the  profession  to  mention  the 
authorities  which  are  to  be  found  upon  the  subject. 
It  may  appear  that  the  law  is  not  perfectly  settled.  The 
(1)  38  B.  fi.  (iS4  (1  Cr.  &  M.  538).  (2)  1  Boae,  10. 
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aathorities  of  the  text-books  are  generally  to  be  foand  under  the  title 
of  "  Accord  and  Satisfaction  ;  *'  and  most,  if  not  all,  of  such  text- 
books, refer  to  accord  and  satisfaction  by  and  between  the  parties  to 
the  cause  of  action,  and  but  very  few  authorities  are  to  be  found  upon 
the  subject  of  satisfaction  made  by  a  stranger.  Notwithstanding 
the  passages  referred  to  in  the  text-books,  there  is  very  early  autho- 
rity to  the  effect  that  satisfaction  made  by  a  stranger  to  a  party 
having  a  cause  of  action,  and  adopted  by  the  party  liable  to  the 
action,  may  be  used  as  a  good  bar  to  an  action  for  such  cause. 
It  is  stated  in  Fitzherbert's  Abridgment  (l),  that,  '' If  a  stranger 
does  trespass  to  me,  and  one  of  his  relations,  "^or  any  other,  gives 
anything  to  me  for  the  same  trespass,  to  which  I  agree,  the 
stranger  shall  have  advantage  of  that  to  bar  me;  for,  if  I  be 
satisfied,  it  is  not  reason  that  I  be  again  satisfied.  Quod  iota  curia 
concessit.''  A  very  diligent  search  has  not  found  any  old  authority 
inconsistent  with  the  case  in  Fitzherbert.  In  several  cases  obliga- 
tions given  by  strangers  to  parties  having  a  cause  of  action,  have 
been  held  to  be  no  bar  to  an  action  between  the  parties  to  such  a 
cause :  but  it  will  be  found  that  all  those  cases  were  decided  upon 
the  ground  that  the  obligation,  so  given,  was  collateral,  and  not  by 
way  of  satisfaction,  or  in  extinguishment  or  merger.  In  connexion 
with  this  branch  of  the  law,  this  consideration  will  always  be  found 
material. 

In  Fitzherbert's  Abridgment,  title  Dette,  pi.  83,  it  is  said  :  '*  In 
debt  on  contract,  it  is  no  plea  to  say  that  the  plaintiff  has  a  bond 
of  a  stranger,  for  the  same  duty ;  but,  to  say,  that  he  has  a  bond 
of  the  defendant  himself  for  the  same  duty,  is  a  good  plea  "  (2). 
So,  in  F.  N.  B.  121  M.,  it  is  said,  **  If  a  man  contract  to  pay  money 
for  a  thing  which  he  bath  bought,  if  he  make  a  bond  for  the  money, 
the  contract  is  discharged,  and  an  action  of  debt  will  not  lie  upon 
the  contract."  **  But  (8)  it  is  otherwise  if  a  stranger  makes  an 
obligation  for  the  same  debt."     5  Yiner's  Abridgment,  515,  is  to 
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(1)  Title  Barre,  pi.  166  (Hilary, 
36  Hen.  VI.).  Aud  see  Co.  Litt. 
206  b. 

(2)  Per    SHA.BD.    (SUiLRDBLOW,    J.), 

2»  Hen.  VIII.,  Bro.  Contract,  pi.  29), 
*  *  li  a  man  be  indebted  to  me  by  con- 
tract, and  afterwards  makes  to  me  a 
bond  of  the  same  debt,  the  debt  is 
thereby  determined;  for,  in  debt  upon 
the  ooutract,  it  is  a  good  plea,  that  he 
has  a  bond  of  the  same  debt.  But,  if 
a  stranger  makes  to  me  a  bond  for  the 


same  debt,  still  the  contract  remains ; 
because  it  is  by  another  person ;  and 
both  are  now  debtors." 

(3)  Lord  Hale*s  note,  t6.,  citing 
Fitz.  Abr.,  H.  35  Edw.  lU.,  Dette, 
pi.  83;  and  referring  to  11  Hen.  IV. 
fo.  79  {liau/e  Baker's  case,  T.  11 
Hen.  IV.  fo.  79,  pi.  21) ;  13  Hen.  IV. 
fo.  1  (M.  13  Hen.  IV.  fo.  1,  pi.  3) ; 
10  Hen.  VU.  fo.  21  (P.  10  Hen.  VIL 
fo.  21,pl.  16). 
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the  same  effect ;  also  Brooke's  Abridgment,  title  Contract,  pi.  29. 
In  *Pvd8ey'8  case,  cited  in  Hooper's  case  (i),  it  was  held,  that  a  bond 
given  by  a  stranger,  parsaant  to  a  stipulation  in  the  original 
contract,  will  be  a  bar ;  but,  otherwise,  upon  a  subsequent  contract." 
The  same  point  was  decided  in  the  principal  case  of  Hooper. 

Some  doubt  has  arisen  upon  the  point  of  satisfaction  by  a  stranger, 
from  the  case  of  Grymes  v.  Blqfield  (2).  The  report  in  Cro.  Eliz. 
states  it  to  have  been  an  action  on  an  obUgation  for  20L  The 
defendant  pleaded  that  J.  S.  had  surrendered  a  copyhold  tenement, 
in  satisfaction,  which  the  plaintiff  accepted.  The  plaintiff  demurred 
to  tlie  plea ;  and  it  is  said  that  Popham  and  Gawdy,  JJ.,  held  it  to 
be  no  plea,  for  J.  S.  was  a  mere  stranger,  and  not  privy  to  the 
condition,  and  therefore  satisfaction  by  him  was  not  good;  and 
that  afterwards,  in  Easter  Term,  81  Eliz.,  Popham  and  Clench 
adjudged  for  the  plaintiff,  in  the  absence  of  the  rest  of  the  justices. 
In  Comyns's  Digest,  the  case  is  stated  to  the  same  effect.  But, 
from  the  report  of  the  same  case  in  Belle's  Abridgment,  it  is  to  be 
inferred  that  judgment  was  given  for  the  defendant. 

In  the  case  of  Edgcombe  v.  Rodd  (3),  which  was  an  action  for 
trespass  and  false  imprisonment,  to  which  satisfaction  by  another 
party  was  pleaded  (upon  the  authority  of  G^-ymes  v.  Blofield), 
accrediting  the  report  in  Cro.  Eliz.,  because  cited  in  Comyns 
without  disapprobation,  the  Coubt  seems  to  have  thought  the  plea 
bad,  as  setting  up  satisfaction  by  a  stranger.  In  Edgcombe  v.  liodd, 
however,  the  plea  was  held  to  be  bad  upon  another  substantial 
ground,  upon  which  the  judgment  rather  seems  to  have  been 
founded. 

The  rolls  of  the  Court  have  been  searched,  to  ascertain  the  real 
state  of  the  case  of  Grymes  v.  BlofieJd :  but  without  much  satis- 
faction being  obtained.  There  are  three  rolls,  importing  three 
distinct  actions  upon  three  obligations  for  20{. ;  and,  in  each  case,  a 
plea  of  satisfaction  by  J.  S.  by  the  surrender  of  a  copyhold.  The 
rolls  are  of  Trinity  Term,  36  Eliz.,  B.  B.  No.  844,  No.  845,  No.  846. 
On  the  roll  844,  the  plea  was  demurred  to,  and  a  joinder  in 
demurrer,  with  a  diei  datus  to  Michaelmas  Term ;  and  there  is  no 
further  entry  upon  that  roll.  Upon  the  roll  845,  the  pleadings  are 
to  the  same  effect,  with  a  form  of  a  dies  daUi$  in  blank,  and  no 


(1)  2  Leon.  110.  pi*  ]>  and  in  Comyns's  Digest,  Accord 

(2)  Reported  in  Cro.  Eliz.  541,  and  (A.  2),  5).    And  see  M.  28  Hen.  YI. 
in  Bolle's  Abridgment,  471  (translated,  fo.  4,  pi.  21 . 

5  Yin.  Abr.   296,  Condition  (F.  d.).  (3)  7  K.  R.  700  (o  East,  294). 
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further  entry  upon  that  roll.  Upon  the  roll  846,  there  is  a  declara- 
tion and  plea  to  the  same  effect  as  in  the  other  rolls,  with  a 
replication  traversing  the  surrender  of  the  copyhold  in  satisfaction, 
and  the  acceptance.  Issue  was  joined,  and  the  cause  tried,  and 
a  verdict  found  for  the  plaintiff,  which  was  entered  upon  the  postea. 
There  is  then  an  entry  that  a  new  trial  was  granted,  upon  the 
ground  that  the  venire  had  issued  to  a  wrong  county :  and  a  new 
venire  awarded  ;  and  there  the  entry  upon  that  roll  ceases. 

Upon  further  inquiry  being  made,  there  has  been  found  a  report  of 
the  case  in  the  MS8.  reports  in  the  British  Museum,  in  the  Hargrave 
M8S.  No.  7,  Vol.  2,  p.  251,  reports  by  Humphry  Were.  The  case 
is  reported  in  substance,  as  in  Gro.  Eliz.,  referring  to  the  roll  in 
B.  B.  (Trinity  Term,  86  Eliz.)  844 ;  and  it  states  that  Fbnneb,  J., 
doubted  of  the  opinion  of  Popham  and  Gawdy,  by  reason  of  the 
acceptance  of  the  plaintiff,  and  cites  the  86  Hen.  YI.  title  Barre  (l), 
which  is  the  case  referred  to  in  Fitzherbert*s  Abridgment  (2) :  and 
it  afterwards  *states,  that,  upon  the  case  being  moved  again,  Clench 
and  Fenneb  agreed  that  the  plea  was  a  good  bar ;  and  that  Gawdy 
said  the  case  of  Trespass,  86  Hen.  YI.  (a),  was  good  law  :  and  the 
report  then  states,  that,  in  Easter  Term,  39  Eliz.,  the  plaintiff  had 
judgment  to  recover,  Popham  and  Clench  only  being  in  Court. 

There  is  another  report  of  the  same  case  in  the  Hargrave  MSS., 
No.  50,  in  a  book  said  to  have  been  given,  in  1618,  by  Arthur 
Turnour  to  Serjeant  Calthorpe,  in  exchange  for  other  books :  but 
that  report  does  not  state  any  judgment  to  have  been  given. 

In  the  Lansdowne  MSS.  in  the  British  Museum,  No.  1104, 
fo.  152  b,  being  a  report  of  cases  from  the  6th  to  the  41st  year  of 
Elizabeth,  the  same  case  is  reported,  stating  a  judgment  for  the 
plaintiff ;  and  the  report  being  precisely  to  the  same  effect  as  in  the 
Hargrave  MSS. 

It  appears  that  Humphry  Were  was,  at  a  somewhat  later  period, 
a  reader  to  the  Inner  Temple,  and  afterwards  a  Serjeant. 

It  seems  probable  that  the  report  in  Croke,  stating  the  judgment 
to  have  been  given  for  the  plaintiff,  is  correct ;  although  no  answer  is 
saggested  to  the  authority  of  the  86  Hen.  YI.,  which  seems  contrary 
to  the  decision,  and  to  have  been  referred  to. 

In  Thui-man  v.  Wild  (4),  the  question  as  to  the  effect  of  satisfaction 
(I)  36  Hen.  VI.  Fitz.  Abr.  BaiTe, 
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pi.  166. 

(2)  The  reference  by  Fbwneb,  J.  is 
in  the  form  at  that  time  and  long  ainoe 
used  in  citing  Fitss.  Abr. 

il-B. — VOL.  Lxxxn. 


(3)  Not  a  case  in  title  **  Trespass," 
but  the  above  case  of  an  action  of 
trespass  reported  in  Fitz.  Abr.  tit. 
Barre,  pi.  166. 

(4)  II  Ad.  &  El.  453 ;  3  P.  &  D.  289. 

23 
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Jones       by  a  stranger,  also  arose ;  and  the  Court  seemed  to  recognise  the 

Broad-       decision  of  Grymes  v.  Blqfidd  as  correct ;  but  held  that  the  satisfac- 

H0R8T.       ^^Q^  pleaded  in  that  case  was  a  good  bar,  because  made  by  one  who 

was  not  a  stranger,  but  a  joint  trespasser  ;  and  it  therefore  became 

unnecessary  to  decide  how  far  satisfaction  by  a  stranger  would  have 

been  a  good  bar. 

[  198  ]  Such  seems  to  be  the  state  of  authority  upon  that  question  :  and 

the  Court  does  not  feel  called  upon  to  express  any  opinion  upon 

the  point,  although  it  must  be  obvious  that  the  decision  in  the 

86  Hen.  YI.,  reported  in  Fitzherbert,  is  consistent  with  reason  and 

justice  (1). 

The  Court,  in  this  case,  is  of  opinion  that  the  plea  is  bad  upon 

other  grounds ;  and  it  is  therefore  unnecessary  further  to  investigate 

the  general  point  referred  to. 

Judgment  for  the  plaintiffs. 


I860.  OVERTON  AND  Another  v.  HARVEY. 

Fed.  15. 
(9  0.  B.  324—338 ;  S.  C.  19  L.  J.  C.  P.  256 ;  14  Jur.  902.) 

*-        -I  When  a  court  of  competent  juriBdiction  has  given  judgment  for  the 

defendant,  and  that  judgment  remains  unreversed,  it  must  be  taken  to 
have  been  rightly  given,  and  the  plaintiff  cannot  have  a  second  action  for 
the  same  cause. 

This  was  an  action  of  assampsit,  commenced  by  writ  of  summons, 
dated  the  9th  of  January,  1849. 

(1)  Lord  Bacon,  in  the  preface  to  the  same  class  in  Fitz.  Abr.  M.  33 

his  Rules  and  Maxims,  says  that  he  Edw.  I.  tit.  Annuitie,  pi.  51,  is  to  this 

might  have  made  an  ostentation  of  effect:    "Annuity  against  heir,  upon 

learning,  by  vouching  authorities,  but  a  deed  of  grant  made  by  his  father 

that  he  abstained  from  it,  "  having  the  until   the    defendant   (the    plaintiff) 

example   of   Mr.  Littleton   and   Mr.  should   be    advanced    to    a   suitable 

Fitzherbert,  whose  writings  are   the  (covenable)  benefice.     Tilton :    After 

Institutions  of  the  Laws  of  England,  the  death  of  our  father,  our  mother 

whereof  the  one  forbeareth  to  vouch  gave  to  the  plaintiff,  at  our  procure- 

authority  altogether,  and   the  other  ment,  and  in  our  discharge,  the  deanery 

never  reciteth  a  book  but  when  he  of  T.  of  which  the  plaintiff  is  now 

thinketh  the  case  so  weak  of  credit  in  seised.    Herle :  The  writing  is,  '  until 

itself,  as  it  needs  a  surety."  he  be  advanced  by  the  grantor  or  his 

What  Bacon  here  says  relates  to  heirs.'      Hengham  :     Qui  per  alium 

Fitzherbert's  Natura  Brevium.     Fitz-  faa't,  per  aeipeum  /acere  videtur,  and 

horbert's  Abridgment  rests  wholly  on  awards  that  he  answer  oyer.    Herle  : 

authorities  either  taken  from  the  Year  The  mother  of  the  defendant  gave  us 

Books,   or  from   original   cases  now  the  deanery  for  our  service,  and  not 

nowhere  else  extant.    To  the  latter  in  discharge  of  the  annuity :  and  this 

class  belongs  the  case  in  36  Hen.  VI.,  he  is  ready  to  verify.   Et  alii  e  contra" 
above  referred  to.     Another  case  of 
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The  first  coant  of  the  declaration  stated,  that,  theretofore,  to  wit,     Ovbrtok 
on  the  19th  of  June,  1847,  one  Robert  Bemmett  made  his  bill  of     jiAsvET. 
exchange  in  writing,  bearing  date,  to  wit,  the  day  and  year  aforesaid, 
and  then  directed  the  same  to  the  defendant,  and  thereby  required 
the  defendant  to  pay  to  the  order  of  the  said  Robert  Remmett  the 
sum  of  5751.  Is.,  for  value  received,  three  *months  after  the  date      [  **^2-i  ] 
thereof,  which  period  had  elapsed  before  the  commencement  of  the 
suit;  and  the  defendant  then  accepted  the  said  bill  of  exchange; 
and  the  said  Robert  Remmett  then  indorsed  the  said  bill  of  exchange 
to  one  Owen  Parry ;  and  the  said  Owen  Parry  then  indorsed  the 
said  bill  of  exchange  to  the  plaintiffs ;  and  the  defendant  then,  in 
consideration  of  the  premises,  promised  the  plaintiffs  to  pay  them 
the  amount  of  the  said  bill  of  exchange,  according  to  the  tenor 
and  effect  thereof,  and  of  the  said  acceptance  and  indorsements 
thereof. 
There  was  also  a  count  upon  an  account  stated. 
Plea,  to  the  first  count,  that  the  plaintiffs  ought  not  to  be 
admitted  or  received  to  declare  against  the  defendant,  or  to  implead 
him,  in  respect  of  the  several  causes  of  action  in  the  declaration 
mentioned,  because  the  defendant  said  that  the  plaintiffs,  thereto- 
fore, and  before  the  commencement  of  the  suit,  and  after  the  said 
bill  of  exchange  in  the  first  count  mentioned  became  due  and 
payable,  and  after  the  making  of  the  promises  in  the  declaration 
mentioned,  to  wit,  on  the  2nd  of  October,  1847,  in  the  Court  of  our 
lady  the  Queen,  before  her  justices  at  Westminster,  impleaded  the 
defendant  in  an  action  on  promises,  and  afterwards,  to  wit,  on  the 
25th  of  October,  in  the  year  aforesaid,,  declared  against  the  defen- 
dant in  the  said  action,  for  that  the  said  Robert  Remmett,  on  the 
said  19th  of  June,  1847,  made  his  bill  of  exchange  in  writing,  and 
directed  the  same  to  the  defendant,  and  thereby  required  the 
defendant  to  pay  to  the  order  of  the  said  Robert  Remmett,  three 
months  after  the  date  thereof,  (which  period  the  plaintiffs  therein 
averred  had  elapsed  before  the  commencement  of  the  said  action), 
the  sum  of  575Z.  1«.,  for  value  received,  and  that  the  defendant  then 
accepted  the  said  bill,  and  that  the  said  Robert  Remmett  then 
indorsed  the  same  to  the  said  Owen  Parry,  who  then  indorsed  the 
same  to  the  ^plaintiffs,  and  that  the  defendant  then,  in  consideration      [  ^^26  ] 
of  the  said  premises,  promised  the  plaintiffs  to  pay  them  the  amount 
of  the  said  bill  according  to  the  tenor  and  effect  thereof,  and  of  the 
said  acceptance  and  indorsement  thereof ;  and  also  that  the  defen- 
danty  on  the  Ist  of  October,  1847,  was  indebted  to  the  plaintiffs  in 
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OvEBTON     1,000Z.  for  money  found  to  be  due  from  the  defendant  to  the  plain- 
Hakvet.'     tiffs  on  an  account  then  stated  between  the  plaintiffs  and  the 
defendant ;  and  that  the  defendant  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  in  consideration  of  the  last-mentioned  premises, 
promised  the  plaintiffs  to  pay  them  the  said  last-mentioned  sum  of 
money ;  yet  that  the  defendant  had  disregarded  his  promises,  and 
had  not  paid  the  amount  of  the  said  bill  of  exchange,  or  any  part 
thereof,  or  any  of  the  said  several  sums  of  money  in  the  declaration 
mentioned,  or  any  part  thereof ;  to  the  damage  of  the  plaintiffs  of 
1,000Z. :  That,  the  plaintiffs  having  so  declared  in  the  said  action 
as  aforesaid,  the  defendant  afterwards,  in  due  course,  and  according 
to  the  practice  of  the  said  Court,  to  wit,  on  the  8th  of  November,  1847, 
by  H.  ¥.  Holt,  his  attorney,  pleaded  to  the  said  action,  in  manner 
following,  that  is  to  say,  to  the  last  count  of  the  said  declaration  in 
the  said  action,  the  defendant  then  pleaded  that  he  did  not  promise 
in  manner  and  form  as  therein  alleged,  &c.,  and  to  the  said  first 
count  of  the  said  declaration  in  the  said  action,  the  defendant  then 
pleaded,  that,  after  he  accepted  the  said  bill  of  exchange  in  that 
count  mentioned,  and  after  the  indorsement  thereof  by  the  said 
Robert  Bemmett  to  the  said  Owen  Parry,  and  after  the  indorse- 
ment thereof  by  the  said  Owen  Parry  to  the  plaintiffs,  and  whilst 
the  said  plaintiffs    were    the    holders    thereof,   and    before  the 
same  became  due  and  payable,   to  wit,  on   the  19th  of  June, 
1847,  it  was  agreed  by  and  between  the  plaintiffs  and  the  defen- 
dant, that,  in  consideration  that  the  defendant  would,  in  the 
[  •827  ]      *event  of  the  said    bill  of  exchange  being  dishonoured  by  the 
defendant  when  the  same  should  become  due  and  payable,  then 
give  and  duly  execute  to  the  plaintiffs  his  warrant  of  attorney  for 
the  amount  of  the  said  bill,  that  is  to  say,  for  the  sum  of  675Z.  1«., 
and  also  for  all  charges  and  expenses  relating  to  the  said  warrant  of 
attorney,  to  be  paid  on  the  25th  of  December,  1848,  with  interest,  at 
the  rate  of  51.  per  cent,  per  annum,  payable  half-yearly,  to  be 
computed  from  the  day  when  the  said  bill  should  become  due  and 
payable,  and  would  also  allow  judgment  to  be  then  immediately 
entered  on  such  warrant  of  attorney,  and  registered ;    that  they  the 
said  plaintiffs  would  then  accept  such  warrant  of  attorney  from  the 
defendant,  and  would  not  issue  any  execution  thereon  until  the 
25th  of  December,  1848,  and  would  not  enforce  the  said  bill  as 
against  the  said  defendant,  but  would  extend  the  time  for  payment 
of  the  same  until  the  day  and  year  last  aforesaid ;  that  the  said  bill 
became  due  and  payable  on  the  22nd  of  September  then  last  past, 
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and  was  then  dishonoured  by  the  defendant ;  that,  when  the  said  Ovrbton 
bill  became  dae  and  payable,  to  wit,  on  the  day  and  year  last  haiTvet. 
aforesaid,  he,  the  defendant,  in  pursuance  of  the  agreement,  was, 
anc  from  thence  until  the  time  of  pleading  the  said  last-mentioned 
plea,  had  been,  and  still  was,  ready  and  willing  to  give  and  execute, 
and  then  tendered  and  offered  to  the  plaintiffs,  his  warrant  of 
attorney  for  the  amount  of  the  said  bill,  that  is  to  say,  for  the  sum 
of  575/.  Is.,  and  also  for  all  charges  and  expenses  relating  to  the  said 
warrant  of  attorney,  to  be  paid  on  the  25th  of  December,  1848,  and 
was  also  then,  and  from  thence  until  the  pleading  of  the  said  last- 
mentioned  plea  had  been,  and  then  still  was,  ready  and  willing,  and 
then  offered,  to  allow  judgment  to  be  then  immediately  entered  on 
such  warrant  of  attorney,  and  registered, — of  all  which  premises, 
the  plaintiffs,  to  wit,  on  the  day  and  *year  last  aforesaid,  had  due  [  *^^  1 
notice,  and  were  then  requested  by  the  defendant  to  accept  such 
warrant  of  attorney  as  aforesaid  from  the  defendant,  and  to  extend 
the  time  of  payment  of  the  said  bill  until  the  said  25th  of  December, 
1848;  yet  that  the  plaintiffs  did  not  nor  would  accept  the  said 
warrant  of  attorney  from  the  defendant,  but  wholly  refused  and 
neglected  so  to  do,  and  then  unjustly,  and  in  violation  of  the  said 
agreement,  sought  to  enforce  payment  of  the  said  bill  of  exchange 
by  the  defendant ;  and  the  defendant  then,  in  and  by  the  said  last- 
mentioned  plea,  offered  and  alleged  that  he  was  ready  to  verify  the 
same :  That  he,  the  defendant,  having  so  pleaded  to  the  said  action 
as  aforesaid,  the  plaintiffs,  afterwards,  to  wit,  on  the  8th  of 
November,  1847,  in  due  course,  and  according  to  the  practice  of  the 
said  Court,  replied  to  the  said  pleas  of  the  defendant  in  the  said 
action,  in  manner  following,  that  is  to  say,  by  joining  issue  upon 
the  said  first  plea  of  the  defendant,  and  replying  to  the  said  last 
plea  of  the  defendant,  that  the  defendant,  of  his  own  wrong,  and 
without  the  cause  by  the  defendant  in  the  said  plea  alleged,  broke 
his  said  promise,  and  did  not  pay  the  amount  of  the  said  bill  in  the 
said  first  count  of  the  said  declaration  in  the  said  action  mentioned, 
in  manner  and  form  as  the  plaintiffs  had  above  in  the  said  first 
count  in  that  behalf  complained ;  and  the  plaintiff  in  and  by  the 
said  replication  prayed  that  the  same  might  be  inquired  of  by  the 
country  &c. :  That  the  defendant  then,  to  wit,  on  the  day  and  year 
last  aforesaid,  joined  issue  upon  the  said  last-mentioned  replication : 
That,  issue  having  been  so  joined  in  the  said  action  as  aforesaid, 
such  proceedings  were  thereupon  had  in  the  said  suit,  that  after- 
wards, and  before  the  commencement  of  this  suit,  to  wit,  on  the 
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OvEBTON  18th  of  November,  1847,  at  Westminster  Hall,  in  the  county  of 
Barvet.  Middlesex,  before  the  Hon.  Sir  G.  Gresswell,  Enight,  one  of  the 
[  *3^^  ]  justices  of  our  said  lady  the  ^Queen  of  the  Bench  at  Westminster 
aforesaid,  in  the  absence  and  in  the  place  and  stead  of  the  Bight 
Hon.  Sir  Thomas  Wilde,  Knight,  the  Chief  Justice  of  the  said  Court 
of  our  said  lady  the  Queen  at  Westminster  aforesaid,  the  said 
issues  joined  between  the  said  parties  in  the  said  action,  in  due 
course,  and  according  to  the  practice  of  the  said  Court,  came  on  for 
trial ;  and  at  the  said  last-mentioned  time  and  place  came  the 
plaintiffs  in  their  own  proper  persons,  and  the  defendant,  by 
H.  F.  Holt,  his  attorney ;  and  the  jurors  of  the  jury,  being  sum- 
moned in  the  said  action,  also  came ;  who,  to  speak  the  truth  of  the 
matters  in  issue  in  the  said  action,  being  chosen,  tried,  and  sworn, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
did,  as  to  the  first  issue  joined  between  the  said  parties  as  aforesaid, 
upon  their  oath  say  that  he,  the  defendant,  did  not  promise  as 
in  the  last  count  of  the  said  declaration  in  the  said  action  alleged ; 
and,  as  to  the  last  issue  joined  between  the  said  parties  as  aforesaid, 
the  jurors  aforesaid  did,  upon  their  oath  aforesaid,  say  that  the 
defendant  did  not,  of  his  own  wrong,  or  without  the  cause  by  the 
defendant  in  the  said  last  plea  of  the  defendant  alleged,  break  his  said 
promise,  and  that  the  defendant,  for  the  causes  by  him  in  his  said 
last  plea  in  that  behalf  alleged,  did  not  pay  the  amount  of  the  bill 
in  the  said  first  count  of  the  said  declaration  in  the  said  action 
mentioned,  in  manner  and  form  as  in  that  plea  was  alleged :  That 
thereupon,  afterwards,  and  after  the  said  trial  of  the  said  action, 
and  before  the  commencement  of  this  suit,  to  wit,  on  the  2nd  of 
December,  1847,  by  the  consideration  and  judgment  of  the  said 
CouBT,  it  was  considered  that  the  plaintiffs  should  take  nothing  by 
their  said  writ  in  the  said  action,  but  that  they  should  be  in 
mercy  &c.,  and  that  the  defendant  should  go  without  day  &c. ;  and, 
by  the  like  consideration  and  judgment,  it  was  further  considered 
[  *330  ]  by  the  Court  *there  that  the  defendant  should  recover  against  the 
plaintiffs  811.  Is.  Id.  for  his  costs  and  charges  by  him  about  his 
defence  in  that  behalf  laid  out  and  expended,  by  the  Court  there 
adjudged  to  the  defendant,  and  with  his  assent,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided  ;  and  that  the 
defendant  should  have  execution  thereof  &c.,  prmt  patet,  &c. :  That 
the  said  bill  of  exchange  in  the  said  first  count  of  the  declaration  in 
the  said  action  in  which  judgment  was  so  given  as  aforesaid, 
mentioned,  and  the  said  bill  of  exchange  in  the  first  count  of  the 
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declaration  in  this  action  mentioned,  were  one  and  the  same,  and  Ovebtok 
not  other  or  different  bills  of  exchange  ;  and  that  the  said  supposed  haryey. 
account  stated  in  the  last  count  of  the  declaration  in  the  said 
action  in  which  judgment  was  so  given  as  aforesaid,  mentioned,  and 
the  said  account  stated  in  the  said  last  count  of  the  said  declaration 
in  this  action  mentioned,  were  one  and  the  same  account,  and  not 
other  or  different  accounts  stated ;  and  that  the  said  supposed 
promises  and  causes  of  action  in  the  said  declaration  in  the  said 
action  in  which  judgment  was  so  given  as  aforesaid,  mentioned,  and 
the  said  promises  and  causes  of  action  in  the  declaration  in  this 
action  mentioned,  were  the  same  promises  and  causes  of  action,  and 
not  other  or  different  promises  or  causes  of  action ;  and  this  the 
defendant  was  ready  to  verify  by  the  said  record ;  wherefore,  the 
defendant  prayed  judgment  whether  the  plaintiffs  ought  to  be  per- 
mitted to  imptead  the  defendant  for  the  alleged  breach  of  promises 
in  the  said  first  count  of  the  declaration  in  this  action  mentioned, 
or  to  say  that  he,  the  defendant,  promised  as  in  the  last  count 
of  the  said  declaration  in  this  action  mentioned,  &c. 

To  this  plea,  the  plaintiffs  replied,  that  they,  the  plaintiffs,  ought 
not  to  be  barred  from  declaring  against  the  defendant,  or  from 
impleading  him  in  respect  of  the  ^causes  of  action  in  the  said  first  1^  *^^'  ] 
count  of  the  said  declaration  in  this  action  mentioned,  because  they 
said  that  they,  the  plaintiffs,  did  extend  the  time,  and  give  the 
defendant  time  for  payment  of  the  bill  of  exchange  in  the  said  first 
count  of  the  declaration  in  this  action  mentioned,  until  and  after 
the  said  25th  of  December,  1848,  and  the  plaintiffs  had  not,  since 
the  said  recovery  in  the  said  plea  mentioned,  until  the  commence- 
ment of  this  suit,  sought  to  enforce  the  payment  of  the  bill  of 
exchange  in  the  said  first  count  of  the  declaration  in  this  action 
mentiotied,  and  the  amount  of  the  bill  of  exchange  was  still  unpaid 
to  the  plaintiffs ;  that  the  said  25th  of  December,  1848,  had  elapsed 
and  passed  long  before  the  commencement  of  this  suit ;  and  that 
the  defendant  had  not,  at  any  time  hitherto,  given  or  executed 
to  the  plaintiffs  any  warrant  of  attorney  for  the  amount  of  the  said 
bill,  or  any  part  thereof,  or  otherwise  howsoever ;  and  that  this  the 
plaintiffs  were  ready  to  verify,  wherefore  the  plaintiffs  prayed 
judgment  if  they  ought  to  be  barred  from  impleading  the  defendant 
for  the  said  breach  of  promise  in  the  said  first  count  of  the 
declaration  in  this  action  mentioned. 

As  to  the  second  count,  there  was  a  nolle  prosequi. 

Special  demurrer  to  the  replication  to  the  first  count,  assigning  for 
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OvEBTON  18th  of  November,  1847,  at  Westminster  Hall,  in  the  county  of 
Bar\ey.  Middlesex,  before  the  Hon.  Sir  G.  Oresswell,  Enight,  one  of  the 
[  *3'^i)  ]  jastices  of  our  said  lady  the  ^Qaeen  of  the  Bench  at  Westminster 
aforesaid,  in  the  absence  and  in  the  place  and  stead  of  the  Bight 
Hon.  Sir  Thomas  Wilde,  Enight,  the  Chief  Jastioe  of  the  said  Court 
of  our  said  lady  the  Queen  at  Westminster  aforesaid,  the  said 
issues  joined  between  the  said  parties  in  the  said  action,  in  due 
course,  and  according  to  the  practice  of  the  said  Court,  came  on  for 
trial ;  and  at  the  said  last-mentioned  time  and  place  came  the 
plaintiffs  in  their  own  proper  persons,  and  the  defendant,  by 
H.  F.  Holt,  his  attorney ;  and  the  jurors  of  the  jury,  being  sum- 
moned in  the  said  action,  also  came  ;  who,  to  speak  the  truth  of  the 
matters  in  issue  in  the  said  action,  being  chosen,  tried,  and  sworn, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
did,  as  to  the  first  issue  joined  between  the  said  parties  as  aforesaid, 
upon  their  oath  say  that  he,  the  defendant,  did  not  promise  as 
in  the  last  count  of  the  said  declaration  in  the  said  action  alleged ; 
and,  as  to  the  last  issue  joined  between  the  said  parties  as  aforesaid, 
the  jurors  aforesaid  did,  upon  their  oath  aforesaid,  say  that  the 
defendant  did  not,  of  his  own  wrong,  or  without  the  cause  by  the 
defendant  in  the  said  last  plea  of  the  defendant  alleged,  break  his  said 
promise,  and  that  the  defendant,  for  the  causes  by  him  in  his  said 
last  plea  in  that  behalf  alleged,  did  not  pay  the  amount  of  the  bill 
in  the  said  first  count  of  the  said  declaration  in  the  said  action 
mentioned,  in  manner  and  form  as  in  that  plea  was  alleged  :  That 
thereupon,  afterwards,  and  after  the  said  trial  of  the  said  action, 
and  before  the  commencement  of  this  suit,  to  wit,  on  the  2nd  of 
December,  1847,  by  the  consideration  and  judgment  of  the  said 
CouBT,  it  was  considered  that  the  plaintiffs  should  take  nothing  by 
their  said  writ  in  the  said  action,  but  that  they  should  be  in 
mercy  &c.,  and  that  the  defendant  should  go  without  day  &c. ;  and, 
by  the  like  consideration  and  judgment,  it  was  further  considered 
[  *330  ]  by  the  Court  *there  that  the  defendant  should  recover  against  the 
plaintiffs  91L  Is.  Id.  for  his  costs  and  charges  by  him  about  his 
defence  in  that  behalf  laid  out  and  expended,  by  the  Court  there 
adjudged  to  the  defendant,  and  with  his  assent,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided  ;  and  that  the 
defendant  should  have  execution  thereof  &c.,  praut  patet,  &c. :  That 
the  said  bill  of  exchange  in  the  said  first  count  of  the  declaration  in 
the  said  action  in  which  judgment  was  so  given  as  aforesaid, 
mentioned,  and  the  said  bill  of  exchange  in  the  first  count  of  the 
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warrant  of  attorney  for  the  amount  of  the  said  bill,  or  that  the     OriBToir 
defendant  ever  refused  to  give  or  execate  the  said  warrant  of     harvbt. 
attorney :  that,  even  had  the  defendant  refased,  sach  refasal  woald 
not  have  conferred  upon  the  plaintiffs  the  right  to  declare  against 
the  defendant,  or  implead  him,  in  respect  of  the  eaases  of  action  in 
the  said  first  count  of  the  declaration  in  this  action  mentioned, 
whilst  the  said  judgment  remained  in  force  and  not  reversed. 
Joinder  in  demurrer. 

C  Wood  (with  whom  was  Manning,  Serjt.),  in  support  of  the 
demurrer : 

The  plea,  though  perhaps  it  contains  statements  that  are 
unnecessary  (see  1  Wms.  Saund.  5th  edit.  p.  91  a,  n.  (2)),  is 
nevertheless  a  good  plea  of  judgment  recovered ;  and  the  replication 
affords  no  sufficient  answer  to  it.  The  plea  is  a  good  estoppel,  and 
is  conclusive ;  and  it  is  not  competent  to  the  plaintiff  to  show  that 
the  judgment  is  bad :  Trevivan  v.  Lawrence  (1) ;  Vooght  v. 
Winch  {2).    ♦     •     * 

The  replication  admits  that  the  judgment  in  the  former  action        [  334] 
is  good,  and  stands  unreversed,  and  that  the  action  was  brought 
in  respect  of  the  same  causes  of  action  as  those  for  which  this 
action  is  brought.    The  only  answer  that  is  sought  to  be  given  to 
the  plea,  is,  that  the  plaintiffs  did  extend  and  give  time  for  the 
defendant  to  pay  the  bill  until  after  the  day  named,  and  that  that 
day  had  elapsed  before  the  commencement  of  this  suit.     That  is 
repugnant  to  the  admission  involved  in  the  replication.    The  repli- 
cation goes  on  to  allege  that  the  defendant  did  not  give  or  execute 
to  the  plaintiffs  a  warrant  of  attorney  for  the  amount  of  the  bill : 
but  it  does  not  state  that  the  defendant  was  ever  called  upon  to  do 
so,  and  that  he  refused.      The  allegation,  tiierefore,  is  a  negative 
pregnant  with  the  affirmative  that  the  plaintiffs  demanded  and  the 
defendant  refused  to  give  such  warrant  of  attorney.    [He  cited 
Ripley  v.  AV Clare  (a).] 

Peacock  (with  whom  was  Hugh  Hill),  contra  :  [  335  ] 

The  plea  is  clearly  bad.  This  action  was  commenced  on  the 
9th  of  July,  1849 ;  and  the  answer  attempted  to  be  set  up,  is,  that 
the  plaintiffs  ought  not  to  be  permitted  or  received  to  declare  against 
the  defendant,  or  to  implead  him  in  respect  of  the  several  causes  of 

(1)  1    Salk.   276;    6  Mod.   256;    2  (3)  80  R.  R. 593 (4  Ex.  345);  affirmed 
lA.  Bay.  1036.                                              on  error,  M'Clure  v.  Ripley,  80  R.  R. 

(2)  21  B.  B.  44B  (2  B.  &  Aid.  662).        606  (5  Ex.  140). 
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OvEBTOK  action  in  the  declaration  mentioned,  because,  before  the  commence- 
Habvey.  ment  of  this  suit,  and  after  the  bill  of  exchange  in  the  first  count 
mentioned  became  due  und  payable,  and  after  the  making  of  the 
promises  in  the  declaration  mentioned,  to  wit,  on  the  2nd  of 
October,  1847,  the  plaintiffs  impleaded  the  defendant  in  the  Court 
[  *3»6  ]  of  *Queen's  Bench  in  respect  of  the  same  bill  and  causes  of  action ; 
and  because  the  defendant  obtained  judgment  in  that  action  upon 
a  plea  alleging  an  agreement  to  suspend  the  plaintiffs'  right  to  sue 
in  respect  of  the  bill  until  the  25th  of  December,  1848. 

(Maule,  J. :  The  plea  avers  that  the  causes  of  action  in  both 
actions  are  identical.  Then  it  appears  that  an  action  was  brought, 
and  that  the  defendant  pleaded  to  the  action,  and  obtained  a 
judgment  that  he  go  thereof  without  day.  Does  not  that  show  a 
sufficient  bar  to  the  present  action  ?) 

It  is  submitted  that  it  does  not.  * 

(Maule,  J.:  The  proper  answer  to  the  plea  would  have  been, 
that  the  present  action  was  not  brought  for  the  same  cause  as  the 
former.  The  effect  of  an  agreement  to  suspend  the  remedy 
operating  as  a  total  bar,  was  very  much  considered  in  Ford  v. 
Beech,  in  error,  where  the  case  of  Stracey  v.  The  Bank  of  England  (l) 
was  explained  and  materially  qualified  (2).) 

It  sufficiently  appears  on  the  face  of  the  pleadings  here,  that  this  is 
not  for  the  same  cause  of  action  as  the  former.  An  estoppel 
operates  to  prevent  a  party  from  alleging  a  fact  contrary  to  what  he 
has  before  alleged  or  admitted. 

(Cresswell,  J. :  Are  you  suing  in  this  action  for  the  same  cause 
as  in  the  first  action  ?) 

No. 

(Cresswell,  J. :  Then,  why  not  traverse  the  allegation  of 
identity?) 

It  could  not  be  necessary,  when  the  record  as  it  stands  clearly  shows 
that  the  two  causes  of  action  are  different.  Would  it  be  for 
the  jury  to  say  whether  or  not  the  two  declarations  were  the 
same? 

(1)  6  Bin^.  754 ;  i  Moo,  &  P.  Q39.  (2)  75  B,  B,  651  (11  Q.  B,  874), 
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(Mauls,  J. :  I  think  it  would.)  Ovbrton 

r. 

Suppose  a  first  action  brought  by  the  plaintiff  as  executor,  and  it        ^"^'k^- 
tnmed  outiihat  he  now  claimed  under  letters  of  administration  ? 

(Crbsswell,  J. :  In  that  case,  he  would  be  a  different  person  :  the 
cause  of  action  would  be  totally  different.) 

Rohinson's  case  0)  is   &n  authority  to   show,   *that,   in   the  case       [  *337  ] 
put,  the  judgment  in  the   former   action  would  be  no  bar  to   a 
second. 

Wood,  in  reply,  was  stopped  by  the  Court. 

Maule,  J. : 

It  appears  to  me  that  the  plea  in  this  case  is  good,  and  that  the 
replication  is  a  bad  one.     The  action  is  brought,  in  the  ordinary 
form,  upon  a  bill  of  exchange.     The  plea,  in  effect,  states  that  the 
plaintiffs  had  brought  a  former  action  against  the  defendant  for  the 
same  cause  of  action,  and  that  in  that  action  the  defendant  obtained 
judgment.     The  plea  goes,  perhaps  unnecessarily,  into  a  detail  of 
the  grounds  on  which  the  judgment  in  the  former  action  was  given. 
I  think,  that,  upon  whatever  ground  that  judgment  was  given,  the 
causes  of  action  being  alleged  to  be  the  same  as  in  the  present  case, 
and  that  allegation  not  being  traversed,  and  there  being  no  incon- 
gruity in  assuming  the  two  causes  of  action  to  be  the  same,  the 
judgment  operates  as  a  bar.     When  a  court  of  competent  jurisdiction 
has  given  judgment  that  the  defendant  go  without  day,  and  that 
judgment  remains  unreversed,  it  must  be  taken  to  have  been  rightly 
given,  and  the  plaintiff  cannot  have  a  second  action  for  the  same 
cause.     The  replication,  therefore,  in  the  present  case,  not  denying 
that   the  cause  of  action  in  respect  of  which  the  plaintiffs  now 
declare,  was  the  same  as  that  for  which  the  defendant  has  obtained 
judgment,  affords  no  answer  to  the  plea ;  and  consequently  there 
must  be  judgment  for  the  defendant. 

Crbsswbll,  J. : 

I  am  of  the  same  opinion.  The  plaintiffs  have  sued  and  have 
failed,  the  defendant  having  obtained  judgment.  The  declaration 
in  the  present  action  seems  to  be  for  the  same  cause  of  action  as  the 
former :  the  plea  avers  that  it  is  so ;  and  the  ^replication  does  not      ^  *^^^  ] 

(1)  d  Co.  Bep.  32  b. 
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OvKUTON     deny   it.     In  Robinson's  case,  it  appeared  upon  the  face  of  the 
Harvey,      pleadings  that  the  two  causes  of  action  could  not  be  identical. 

Talfourd,  J. : 

I  am  of  the  same  opinion.  The  causes  of  action  must  have  been 
the  same  or  different.  If  the  same,  the  judgment  in  the  former 
action  is  a  bar  :  if  different,  the  allegation  of  identity  might  properly 
be  traversed  by  the  replication.  The  plaintiff  not  having  adopted 
that  very  obvious  course,  there  must  be  judgment  for  the  defendant. 

Judgment  for  the  defendant. 


I860.  KIDGILL  V.  MOOR(l). 

^^h}}'  (9  C.  B.  364—380 ;  S.  C.  19  L.  J.  C.  P.  177  ;  14  Jiir.  790.) 

I-  ^^  J  A  declaration  in  case  by  a  reversioner  alleged  that  the  plaintiff  was 

entitled  to  a  right  of  way  for  his  tenants  over  a  certain  close  of  the  defen- 
dant ;  and  charged  that  the  defendant  wrongfully  locked,  chained,  shut, 
and  fastened  a  certain  gate  standing  in  and  across  the  way,  and  wrongfully 
kept  the  same  so  locked,  &c.,  and  thereby  obstructed  the  way ;  and  that, 
by  means  of  the  premises,  the  plaintiff  was  injured  in  his  reversionary 
estate :  Held,  on  motion  in  arrest  of  judgment,  that  the  declaration  was 
sufficient,  inasmuch  as  such  an  obstruction  might  occasion  injury  to  the 
reversion,  and  it  must  be  assumed,  after  verdict,  that  evidence  to  that  effect 
had  been  given. 

This  was  an  action  upon  the  case,  by  a  reversioner,  for  an 
obstruction  of  an  alleged  right  of  way. 

The  declaration  stated,  that,  before  and  at  the  time  of  the  com- 
mitting of  the  grievances  by  the  defendant  as  thereinafter  mentioned, 
the  plaintiff  was,  and  continually  from  thence  hitherto  had  been, 
and  still  remained,  seised  in  his  demesne  as  of  fee  of  and  in  one 
undivided  seventh  part,  the  whole  into  seven  equal  parts  to  be 
divided,  of  a  certain  close  and  premises,  with  the  appurtenances, 
situate  in  the  parish  of  Bradfield,  in  the  county  of  Berks,  as  tenant  in 
common  thereof  with  William  Kidgill,  &c.,  the  said  William  Kidgill, 
[  *366  ]  <^c.  *the)i  being  possessed  of  the  other  six  undivided  parts  of  the  said 
close  and  premises,  with  the  appurtenances ;  that  the  said  undivided 
seventh  part  of  the  said  close  and  premises,  with  the  appurtenances, 
during  all  the  time  aforesaid,  was,  and  still  remained,  in  the  posses- 
sion and  occupation  of  Joseph  Kidgill,  as  tenant  thereof  to  the 
plaintiff,  the  reversion  thereof,  expectant  on  the  determination  of 
the  said  tenancy,  then  and  still  belonging  to  the  plaintiff;  and  that 
the  plaintiff,  during  all  the  time  aforesaid,  of  right  ought  to  have 

(1)  Bell  V.  Midland  R.  Co.  (1861)  278;  May/air  Property  Co,  y,  Johnston 
10  C.  B.  N.  S.  287,  306,  30  L.  J.  C.  P.      [1894]  1  Ch.  508, 519 ;  63  L.  J.  Ch.  399. 
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bad,  and  yet  of  right  ought  to  have,  for  his  tenants,  occupiers  of     Kidqill 
the  said  undivided  seventh  part  of  the  said  close,  &c.,  a  certain       ^^ob. 
way  from  and  out  of  the  said  close,  unto,  into,  through,  and  over  a 
certain  other  close  of  the  defendant,  in  the  parish  aforesaid,  from 
and  out    of   the   same,   unto  and    into  a   certain  common  and 
public  highway  in  the  county  aforesaid,  and  so  back  again  from  the 
same  common  and  public  highway,  unto,  into,  through,  and  over 
the  said  close  of  the  defendant,   unto  and  into  the  said  first- 
meiitioned  close  and  premises,  to  go,  pass,  and  re-pass,  on  foot,  with 
horses,  waggons,  and  carriages,  every  year,  and  at  all  times  of  the 
year,  at  their  free  will  and  pleasure :  yet  that  the  defendant,  well 
knowing  the  premises,  but  wrongfully  and  unjustly  intending  to 
injure,  prejudice,  and  aggrieve  the  plaintiff  in  his  said  reversionary 
estate  and  interest  of  and  in  the  said  undivided  seventh  part  of  the  said 
close  and  premises,  with  the  appurtenances,  whilst  the  said  undivided 
seventh  part  of  the  said  close  was  so  in  the  possession  and  occu- 
pation of  the  said  Joseph  Eidgill  as  tenant  thereof  to  the  plaintiff, 
and  whilst  he,  the  plaintiff,  was  so  interested  in  the  said  undivided 
seventh  part  of  the  same,  as  aforesaid,  to  wit,  on  the  1st  of  May, 
1849,  and  on  divers  days  and  times  between  that  day  and  the 
commencement  of  this  suit,  wrongfully  and  unjustly  locked,  chained, 
shut,  and  fastened  a  certain  gate  standing  *in  and  across  the  said      [  *S66  ] 
way,  and  wrongfully  and  injuriously  kept  and  continued  the  said 
gate  80  locked,  chained,  shut,  and  fastened,  in  and  upon  the  said 
way,  for  a  long  space  of  time,  to  wit,  from  thence  until  the  com- 
mencement of  this  suit,  and  thereby  during  all  that  time  wrongfully 
and  injuriously  obstructed  the  said  way,  by  means  of  which  said 
eeveral  premises  the  plaintiff  had  been  and  was  greatly  injured, 
prejudiced,  and  aggrieved  in  his  said  reversionary  estate  and  interest 
of  and  in  the  said  undivided  seventh  part  of  the  said  close  and 
premises,  with  the  appurtenances,  so   in   the  possession  of  the 
said  Joseph  Kidgill  as  tenant  thereof  to  the  plaintiff ;  and  also  by 
means  of  the  committing  of  the  said  grievances  by  the  defendant  as 
aforesaid,  one  J.  6.  Lewis,    who,   before  the  committing  of  the 
said  grievances  by  the  defendant,  had  contracted  and  agreed  with 
the  plaintiff  for  the  purchase  by  him  from  the  plaintiff  of  the  said 
reversionary  estate  and  interest  of  the  plaintiff,  for  a  large  sum  of 
money,  to  wit,  the  sum  of  8002.,  and  who  would  otherwise  have 
completed  the  said  purchase,  and  have  paid  to  the  plaintiff  the 
said  sum  of  money,  was  deterred  and  prevented  from  completing 
the  said  purchase,  and  from  paying  the  said  sum  of  money  to  the 
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KiDGiLL  plaintiff,  and  from  thence  continaally  had  wholly  declined  to  com- 
Unon.  P^^'^  ^^^  said  porchase,  or  to  pay  the  eaid  snm  of  money,  or  any 
part  thereof,  to  the  plaintiff ;  and  thereby  the  plaintiff  had  been, 
and  still  was,  hindered  and  prevented  from  completing  the  sale  of 
his  said  reversionary  estate  and  interest  to  the  said  J.  G.  Lewis, 
and  had  thereby  not  only  lost  and  been'  deprived  of  the  advantage 
and  emoluments  which  he  would  have  derived  and  acquired  from 
the  completion  of  the  sale  of  his  said  reversionary  estate  and  interest 
to  the  said  J.  6.  Lewis,  but  had  been  forced  and  obliged  to  pay,  lay 
out,  and  expend  divers  large  sums  of  money,  to  wit,  the  sum  of 
[  *367  ]  1002.,  *in  and  about  the  said  contract  for  the  sale  of  his  said 
reversionary  estate  and  interest,  and  expenses  incidental  thereto, 
to  the  damage  of  the  plaintiff  of  200/.,  &c. 

The  defendant  pleaded :  first.  Not  guilty ;  secondly,  a  plea 
traversing  the  seisin  of  the  plaintiff  as  alleged  in  the  declaration ; 
thirdly,  a  traverse  of  the  alleged  right  of  way :  whereupon  issue 
was  joined. 

The  cause  was  tried  before  Bolfe,  B.,  at  the  Summer  Assizes 
for  the  county  of  Berks,  in  1849,  when  a  verdict  was  found  for  the 
plaintiff  upon  all  the  issues,  damages  40«. 

Whateley^  in  Michaelmas  Term  last,  obtained  a  rule  nui  to 
arrest  the  judgment  (i),  on  the  ground  that  the  declaration  disclosed 
no  cause  of  action,  the  alleged  obstruction  of  the  right  of  way  not 
being  shown  to  be  an  injury  of  a  permanent  nature,  so  as  to  affect 
the  reversion.  He  cited  Jesser  v.  Giffbrd  (2),  Jackson  v.  Peaked  (3) 
Baxter  v.  Taylor  {4)^  Bright  v.  Walker  (s),  and  Tucker  v.  Newman  (6). 

Keating  and  Matthews  now  showed  cause  : 

The  complaint  here  is,  that  the  defendant  wrongfully  fastened  a 
gate  erected  across  a  way  leading  over  the  defendant's  close; 
whereby  the  plaintiff's  reversionary  estate  was  injured:  and  the 
question  will  be,  whether  such  an  obstruction  could,  under  any 
cii'cumstances,  be  an  injury  to  the  reversion.  One  of  the  earliest 
authorities  upon  this  subject,  is,  the  case  of  Jesser  v.  Gifford{2). 
That  was  an   action  for  erecting  a  wall,  whereby  the  plaintiff's 

(1)  He  also  moved  for  a  new  trial,  (4)  38  B.  B.  227  (i  B.  &  Ad.  72 ; 
on  the  ground  that  the  yerdict  was      1  Nev.  &  M.  11). 

against  the  weight  of  evidence ;   but  (5)  40  B.  B.  536  (1  Cr.  M.  &  B.  21 1  ; 

the  rule  as  for  a  new  trial  was  refused.  4  Tyr.  509). 

(2)  4  Burr.  2141.  (6)  11  Ad.  &  £1.  40. 

(3)  14  B.  B.  417  (1  M.  &  S.  234}. 
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*lightB  were  obstructed.    A  motion  was  made  in  arrest  of  judg-      Kidoill 
ment,  on  the  ground  that  the  action  would  not  lie  by  a  reversioner,        moou. 
being  only  an  injury  to  the  person  in  possession.     But  Aston,  J.,       [  *-^<»8  ] 
afterwards  said  "  he  had  looked  into  it,  and  had  found  a  case  S.  P. 
with  the  present;  and  accordingly  cited  TonUinson  v.  Brown  (i) :  it 
was  an  action  brought  by  the  owner  of   the   inheritance,  for  a 
nuisance  in  obstructing  lights  and  breaking  his  wall.     A  general 
verdict  for    the  plaintiff.     Mr.  Norton^  in   arrest   of   judgment, 
objected  that  a  temporary  nuisance  cannot  be  an  injury  to  the 
inheritance  ;  it  may  be  abated  before  the  estate  comes  into  posses- 
sion :  and  he  cited  Some  v.  Baraish  (2) ;  and  observed,  that,  if  this 
would  hold,  the  defendant  would  be  liable  to  a  double  action,  one, 
by  the  possessor  of    the  estate,  the   other,  by    the   reversioner. 
Mr.  Crowle  showed  cause  on  behalf  of  the  plaintiff,  and  insisted 
that  it  was  a  damage  done  to  the  inheritance :  if  the  reversioner 
wanted  to  sell  the  reversion,  this  would  certainly  lessen  the  value 
of  it.    The  Court  were  of  opmion  that  an  action  might  be  brought 
by  one  in  respect  of  his  possession,  and  by  the  other  in  respect  of 
his  inheritance,  for  the  injury  done  to  the  value  of  it."    And  Lord 
Mansfield  added :  *'  That  is  decisive ;  "  and  the  rule  for  arresting 
the  judgment  was  discharged.      Can  there  be  any  doubt  that  the 
erection  and  fastening  of  a  gate  across  a  way  may  be  as  permanent 
an  obstruction  to  the  right,  and  consequently  as  great  an  injury  to 
the  reversion,  as  the  building  of  a  wall  ?    This  is  not  like  the  case 
of  an  attempt  to  gain  a  right  on  the  plaintiff's  land. 

(Maulb,  J. :  In  the  case  of  an  obstruction  of  lights,  the  house  is 
permanently  the  worse  for  it :  but,  in  the  case  of  an  obstruction  of 
a  right  of  way,  the  plaintiff  is  only  injured  if  he  is  obstructed  at  a 
time  *when  he  wants  to  exercise  his  right.  It  is  like  a  profit  [  *3ti9  ] 
a  prender:  the  commoner  must  show  that  he  wanted  to  use 
the  common,  before  he  can  complain  of  an  obstruction  to  his 
right. 

Cresswell,  J. :  Would  the  mere  putting  a  lock  upon  the  gate,  no 
one  appearing  ever  to  have  been  prevented  from  passing  through, 
enable  the  reversioner  to  bring  an  action  ?) 

Whether  the  act  done  amounted  to  an  obstruction  or  not,  would  be 
for  the  jury. 

(1)  R  T.  1765,  MS.  (2)  Cro.  Jac.  231. 
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KiDoiLL  (Maule,  J. :  The  tenant  clearly  could  not  maintain  an  action, 

Moor.  unless  he  has  been  actually  obstructed.  Gould  the  landlord  bring 
an  action  alleging  an  injury  to  the  reversion,  where  there  has  been 
no  actual  obstruction  of  the  tenant  ?) 

It  is  submitted  that  he  may. 

(Maulb,  J. :  Suppose  the  plaintiff  were  tenant  in  fee  in  possession, 
he  could  maintain  no  action  except  in  respect  of  some  actual 
obstruction  of  his  right.  Could  he  in  such  case  acquire  a  right  of 
action  by  simply  parting  with  the  right  of  possession  ?) 

After  verdict,  the  Court  will  assume  here  an  obstruction  as 
permanent  as  the  terms  used  will  admit  of.  In  1  Wms.  Saund. 
846  a  (i),  the  learned  editors,  treating  of  the  action  by  a  commoner 
for  the  disturbance  of  his  right,  say:  ''The  consumption  of  the 
grass  by  the  other  cattle,  is  of  itself  a  diminution  of  the  right  and 
profit  of  the  commoner,  and  considered  as  sufficient  proof  of  the 
damage  alleged  in  the  declaration ;  for,  if  the  other  cattle  had  not 
been  there,  the  commoner's  cattle  might  have  eaten  every  blade  of 
grass  which  was  consumed  by  the  other.  Therefore,  it  seems 
sufficient  for  the  plaintiff  to  prove  his  right  to  the  common,  and 
that  the  defendant  put  upon  it  cattle,  or  (if  he  be  another  commoner) 
more  cattle  than  he  ought  to  do.  Besides,  the  law  considers  that 
the  right  of  the  commoner  is  injured  by  such  an  act,  and  therefore 
[  ^370  ]  allows  *him  to  bring  an  action  for  it,  to  prevent  a  wrong-doer  from 
gaining  a  right  by  repeated  acts  of  incroachment :  Wells  v.  Watling  (2) ; 
Hobson  V.  Todd  (3) ;  Pindar  v.  Wadsworth  (4).  For,  wherever  any 
act  injures  another's  right,  and  would  be  evidence  in  future  in 
favour  of  the  wrong-doer,  an  action  may  be  maintained  for  an 
invasion  of  the  right,  without  proof  of  any  specific  injury :  and 
this  seems  to  be  a  governing  principle  in  cases  of  this  kind.  As  in 
the  case  of  Patrick  v.  Oreenway  (5),  which  was  an  action  of  trespass 
for  fishing  in  the  plaintiff's  several  fishery :  it  appeared  in  evidence 
that  the  defendant  fished  there,  but  did  not  take  any  fish; 
neither  was  it  alleged  in  the  declaration  that  the  defen- 
dant caught  any  fish:  the  plaintiff  obtained  a  verdict,  which 
in  the  following  Term  (Easter,  1796)  the  defendant  moved  to  set 
aside :  but  the  Court  of  Common  Pleas  refused  even  a  rule  to  show 

(1)  Notes  to  Mellor  v.  Spateman.  (4)  6  E.  R  412  (2  East,  154). 

(2)  2  W.  Bl.  1233.  (6)  Tried  before  Lawrence,  J.,  Oxford 

(3)  2  B.  B.  335  (4  T.  B.  71).  Spring  Assizes,  1796. 
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cause,  upon  the  ground  that  the  act  of  fishing  was  not  only  an  Eidoill 
infringement  of  the  plaintiff's  right,  but  would  hereafter  be  moob, 
evidence  of  an  using  and  exercising  of  the  right  by  the  defendant, 
if  such  an  act  were  overlooked."  In  young  v.  Spencer  {\)^  in  case 
by  the  owner  of  a  house,  against  his  lessee  for  years,  for  opening  a 
new  door,  whereby  the  house  was  weakened  and  injured,  and  the 
plaintiff  prejudiced  in  his  reversionary  estate  and  interest  in  the 
premises, — upon  a  plea  of  Not  guilty,  the  jury  found  that  the  lessee 
did  open  the  door  without  leave,  but  that  the  house  was  not  in  any 
respect  weakened  or  injured  by  it;  and  the  Judge  thereupon 
directed  a  verdict  to  be  entered  for  the  plaintiff,  with  nominal 
damages,  subject  to  a  case :  and  it  was  held,  on  argument,  that  the 
plaintiff  was  not,  at  all  events,  entitled  to  *a  verdict ;  but,  as  the  [  *37i  ] 
reversionary  interest  of  the  plaintiff  might  be  injured,  although  the 
house  itself  was  not,  and  that  question  had  not  been  submitted  to 
the  jury,  the  Coubt  ordered  a  new  trial. 

(Maule,  J. :  That  was  waste.) 

In  Shadwell  v.  Hutchinson  {2),  it  was  ruled  by  Lord  Tentbrdbn, 
that  a  reversioner  may  maintain  an  action  for  a  nuisance,  which 
produces  no  injury  to  his  reversion  beyond  that  to  the  right,  and 
which  may  be  removed  before  the  reversion  comes  into  possession. 
If  the  continuance  of  the  sky-light  in  that  case  would  injuriously 
affect  the  plaintiff's  right,  surely  the  same  result  would  follow  here 
from  the  fastening  of  the  gate. 

(Gbesswell,  J. :  The  putting  a  lock  on  the  gate,  was  not  neces- 
sarily an  obstruction  of  the  tenant's  free  passage.) 

After  verdict,  it  must  be  assumed  that  the  tenant  was  obstructed. 
In  Tucker  v.  Newman  (3),  the  building  of  a  roof  with  eaves,  and,  in 
Fay  V.  Prentice  (4),  the  erection  of  a  projecting  cornice,  whereby 
the  rain  was  discharged  on  to  adjoining  premises,  was  held  to  be 
a  nuisance  from  which  the  law  would  infer  injury  to  the  reversioner 
of  such  adjoining  premises.  Such  an  obstruction  as  this,  acquiesced 
in  by  the  reversioner,  would  afford  an  answer  to  a  claim  of  right 
of  way  resting  upon  twenty  years'  user.  He,  therefore,  clearly 
must  have  a  right  of  action,  to  vindicate  his  title. 

(1)  lOB.&C.  145  ;  5  Man.  &E7.47.      and  damages  recoyered  for  a   con- 

(2)  36  E.  B.  497  (2  B.  &  Ad.  97  ;      tinuance  of  the  nuisance. 

Moo.  &  Mai.  360 ;  4  Car.  &  P.  333).    In  (3)  52  E.  E.  276  (1 1  Ad.  &  El.  40). 

tliat  case,  a  second  action  was  brought.  (4)  68  R  E.  823  (1  C.  B.  828). 
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KiDGiLL  (Crbsswell,  J.:    Gould  the   reversioner  maintain    an  action, 

M^R.       where  the  gate  was  locked  with  the  permission  of  his  tenant?) 

The  act  of  the  tenant,  in  the  absence  of  knowledge  by  the  rever- 
sioner, woald  not  be  allowed  to  prejudice  him :  Daniel  v.  North  (i). 
[  *372  ]  Batley,  J.,  in  that  *case,  sajs :  "  The  tenant  cannot  bind  the 
inheritance  in  this  case,  either  by  his  own  positive  act,  or  by  his 
neglect.  If,  indeed,  the  landlord  had  known  of  these  windows 
having  been  put  out,  and  had  acquiesced  in  it  for  twenty  years, 
that  would  have  bound  him." 

(Williams,  J.:  That  remark  would  equally  apply  to  a  man 
assenting  to  a  right  of  way,  or  to  an  obstruction  of  a  right  of  way.) 

No  doubt  it  would. 

(Williams,  J. :  In  Baxter  v.  Taylor  (2),  it  was  held  that  a  rever- 
sioner cannot  maintain  an  action  on  the  case  against  a  stranger 
for  merely  entering  upon  his  land  held  by  a  tenant  on  lease,  though 
the  entry  be  made. in  the  exercise  of  an  alleged  right  of  way, — such 
an  act,  during  the  tenancy,  not  being  necessarily  injurious  to  the 
reversion.) 

The  ground  upon  which  the  decision  in  that  case  proceeded,  was, 
that  the  acts  complained  of,  would  not  be  evidence  against  the 
reversioner  in  support  of  a  claim  of  right  by  the  trespasser.  The 
question  now  before  the  Court  is  of  a  totally  different  character. 

(Williams,  J. :  In  the  report  of  that  case  in  1  Nev.  &  Man.  11, 
Pabkb,  B.,  is  made  to  say,  "  My  notion  is,  that  there  must  be  some 
destruction  of  the  land,  to  enable  the  reversioner  to  maintain  this 
action.  No  case  has  ever  gone  so  far  as  to  constitute  a  simple 
trespass,  like  this,  an  injury  to  the  reversion.'* 

Maulb,  J. :  My  brother  Parke  does  not  say  that  it  would  not  be 
evidence,  if  the  party  claimed  a  right  of  way,  and  meant  to 
assert  it.) 

In  Dobson  v.  Blackmore  (3>,  there  was  no  permanent  injury  to  the 
reversion ;  and  the  jury  negatived  actual  damage. 

(Maule,  J. :  To  entitle  the  reversioner  to  maintain  this  action, 
must  not  the  two  things  concur,  viz.  an  injury  of  such  a  nature 
(!>  11  East  372.  Ner.  4  IL  11). 

(2)  3S  B.  B.  227  (4  B.  4  AiL  72 ;  1  (3)  72  B.  B.  493  ,9  Q.  B.  991). 
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as  will  be  presumed  to  be  permanent,  and  the  fact  of  its  being      Kidoill 
evidence  against  him  on  a  *claim  of  right  ?    Will  the  circumstance       moob. 
of  its  being  evidence  against  him  alone  suffice  ?    It  is  clear  that  no       [  *h73  ] 
action  by  the  reversioner  can  be  founded  upon  an  act  done,  during 
the  continuance  of  the  lease,  by  the  permission  of  the  tenant  (i). 
Here,  the  declaration  avers  the  obstruction  to  be  of  such  a  nature 
as  to  be  an  injury  to  the  reversion.     That  is  clearly  the  only  way 
in  which  it  can  be  sustained.) 

In  no  case  has  the  right  to  maintain  the  action  been  put  upon  the 
ground  that  something   had  been  done  to  the  land  itself.     In 
Shadwell  v.  Hutchinson,  Lord  Tbntebdbn  puts  it  on  the  ground 
of  loss  of  evidence  of  the   right.    In  Hopioood  v.   Schqfield  (2), 
Patteson,  J.,  who  was  one  of  the  Judges  who  concurred  in  the 
decision  of  Baxter  v.  Taylor,  says :  "  I  do  not  say  that  a  right  of 
way  may  not  be  obstructed  under  such  circumstances  as  would 
entitle  the  reversioner  to  an  action  on  the  case :  but  Jackson  v. 
Peskedis),  and  all  the  authorities,  show  that  he  can  only  sue  for 
a  permanent  injury  to  the  object  of  his  reversionary  interest. 
How  can  that  injury  be  called  permanent,  which,  it  is  in  evidence, 
can  be  redressed  in  a  few  days  ?    If,  indeed,  there  had  been  any 
obstruction  operating  in  denial  of  the  right,  it  might  have  been 
di£ferent.'*    Here,  the  declaration  contains  both  the  allegations, 
one  or  other  of  which  was  held  in  Jackson  v.  Pesked  to  be  necessary 
to  make  the  declaration  good :  it  avers  that  the  obstruction  is  of 
a  permanent  nature,  and  that  the  plaintiff  is  injured  by  the  con- 
sequent diminution  in  value  of  his  reversionary  estate.     In  Alston 
v.  Scales  (4),  a  surveyor  of  highways  was  held  liable  in  case  at  the 
suit  of  a  reversioner,  for  subtraction  of  a  portion  of  his  bank  by 
the  road  side,  ^although  the  occupying  tenant,  who  was  called  as       [  '874  ] 
a   witness,  stated  that  the  property  was  improved  by  what  the 
surveyor  had  done. 

Whateley  and  Piggott,  in  support  of  the  rule  : 

To  entitle  the  plaintiff  to  maintain  this  action,  he  must  show 
that  his  reversion  has  been  injured,  and  that  the  injury  is  of  a 
permanent  character.  It  is  not  alleged  here  that  the  gate  was 
erected  by  the  defendant ;  but  merely,  that,  being  there,  he  locked 
it.     It    is    perfectly   consistent    with    that    statement,   that    the 

(1)  Quare,  where  the  tenant  of  a         (2)  2  Moo.  &  Bob.  34. 
houjBe  is  passive  while  a  stranger  pulls         (3)  14  B.  B.  417  (1  M.  &  S.  234). 
it  down.  (4)  35  B.  K.  502  (9  Bing.  3). 
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KiDGiLL      defendant  locked  the  gate  with  the  assent  of  the  tenant,  and  that 
Moor.        ^^^^  ^^  &  ^^J' 

(Cbbsswbll,  J. :  There  is  an  averment  here  that  the  obstruction 
was  permanent,  and  an  injury  to  the  reversion:  it  must  be 
assumed  that  the  Judge  would  have  told  the  jury  that  such  a 
declaration  would  not  be  proved  by  the  state  of  facts  you  suggest.) 

The  Court  will  intend  nothing  which  is  not  stated.  "  Nothing  can 
be  supplied  beyond  that  of  which  proof  is  necessarily  involved  in 
the  proof  of  what  is  alleged : "  per  Lord  Dekvan,  in  Davis  v. 
Black  (i).  The  distinction  which  will  be  found  to  pervade  all  the 
cases,  is,  whether  the  obstruction  is  in  its  nature  permanent  or  not 

(Williams,  J. :  What  do  you  mean  by  permanent  ?) 

The  erection  of  a  wall,  as  in  Jesser  v.  Gifford^  would  be  a  permanent 
obstruction :  or  the  building  a  house  across  the  way.  [They  con- 
tended that  Baxter  v.  •  Taylor,  Hopwood  v.  Schqfield,  and  Dobson  v. 
Blackmore,  cited  for  the  plaintiff,  showed  that  the  obstruction  must 
be  of  a  permanent  nature.] 

[  376  ]  (Williams,   J. :    In   the   case   of   The  Provost  and  Scholars  oj 

Queen's  College,  Oxford,  v.  Hallett  (2),  it  was  held  that  an  action  on 
the  case  for  an  injury  to  the  inheritance,  lies  by  the  reversioner, 
pending  the  term,  against  the  tenant,  for  inclosing  and  culti- 

[  *377  ]  vating  waste  land  included  *in  the  demise,  and  for  continuing  the 
grievance.  And  Grose,  J.,  said:  "Acts  of  this  kind  have  been 
held  over  and  over  again  to  be  a  present  injury  to  the  estate  of 
the  reversioner.") 

There  is  a  marked  distinction  between  the  case  which  Lord  Ellbn- 
BOBOUGH  there  puts,  of  the  building  of  a  wall,  Jesser  v.  Gifford, 
and  the  present  case.  So,  in  Tucker  v.  Newman,  that  which  the 
defendant  did,  was,  in  itself,  as  Patteson,  J.,  observes,  something 
lasting.    That  is  the  distinction  which  runs  through  all  the  cases. 

(Maulb,  J. :  You  must  show  that  that  which  is  charged  here, 
could  not  possibly  be  an  injury  to  the  reversion.  It  must  be  taken 
that  the  Court  of  Queen's  Bench  decided,  in  Dohson  v.  Blackmore, 
that  proving  the  declaration  in  any  way  would  show  no  cause  of 

(1)  55  B.  453  (1  a  B.  900,  911).  (2)  13  B.  B.  293  (14  £ast,  489). 
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action.    The  action  there  was,  for  obstructing  a  public  way.    It  was     Kidoill 
necessary,  therefore,  to  show  some  particular  injury.    For  anything       moob. 
that  appears,  there  could  have  been  no  particular  injury.) 

It  has  been  said  that  the  continuance  of  this  gate  for  twenty  years 
might  conclude  the  plaintiff.  That,  however,  is  not  so  ;  for,  there 
could  be  no  enjoyment  "  as  of  right,"  as  against  the  reversioner,  so 
long  as  the  land  was  in  the  hands  of  the  tenant :  Bright  v. 
Walker  (i).     *     ♦     * 

Maulb,  J. :  [  878  ] 

I  think  the  declaration  in  this  case,  which  is  objected  to  after  trial 
and  a  verdict  for  the  plaintiff,  and  which  alleges  that  the  defendant 
wrongfully  and  unjustly  locked,  chained,  and  fastened  a  certain 
gate  in  and  across  a  certain  way,  and  wrongfully  and  injuriously 
kept  and  continued  the  same  so  locked,  chained,  and  fastened,  and 
so  obstructed  the  way,  whereby  the  plaintiff  was  injured  in  his 
reversionary  right  and  interest,   states  a  cause  of  action  which 
entitles  the  plaintiff  to  damages ;  and  that  we  cannot  arrest  the 
judgment.    It  may  have  been  that  no  evidence  was  given  at  the 
trial,  of  any  such  obstruction  as  could  be  a  permanent  injury  to 
the  plaintiff's  reversion.    That  might  have  been  ground  for  a 
nonsuit,  or  a  verdict  for  the  defendant :   but  it  was  not  so  put  at 
the  trial.    The  only  question,  therefore,  for  our  consideration,  is, 
whether  the  plaintiff's  reversionary  interest  might  be  injured  by 
the  acts  alleged  in  this  declaration  to  have  been  done  by  the  defen- 
dant.   It  appears  to  me  that  it  might.     It  is  not  denied  that  the 
erection  of  a  wall  across  the  way,  assuming,  of  course,  that  there 
was  no  contract  as  between  the  tenant  of  the  land  and  the  defen- 
dant, would  be  an  injury  to  the  reversion,  although  such  wall  might 
be  pulled  down  before  the  plaintiff  became  entitled  to  the  actual 
possession  of  the  land :  and  I  cannot  doubt  that  there  might  be 
such  a  locking  and  chaining  of  a  gate  as  would  amount  to  as 
permanent  an  injury  to  the  plaintiff's  reversionary  interest  as  the 
building  of  a  wall.    The  meaning  of  the  allegation,  that,  by  means 
of  the  premises,  the  plaintiff  *was  greatly  injured  in  his  reversionary      [  ^379  ] 
estate  and  interest,  is  not  that  the  injury  follows  as  a  consequence 
of  law  from  what  is  previously  stated,  like  an  allegation  that  J.  S. 
was  seised  in  fee,  and  that  he  died  so  seised,  whereby  J.  T.,  his  son 
and  heir-at-law,  became  entitled :  but  it  is  an  allegation  of  a  matter 

(1)  40  £.  £.  636  (1  Cr.  M.  &  B.  211). 
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KiDGjLL      of  fact,  as  was  lately  held  in  this  Court,  in  the  case  of  Brown  ▼. 
MooB.        MaUett  (i),  which  is  for  the  jury  to  find,  or  not,  according  to  the 
evidence.     I  therefore  think,  upon  the  whole,  that  the  declaration 
is  sufficient. 

Cbbsswbll,  J.: 

I  have  entertained  a  good  deal  of  doubt  daring  the  progress  of 
the  argument :  but  I  concur  in  the  judgment  which  has  been 
pronounced  by  my  brother  Mauls.  Jackson  v.  Pesked  decides  that 
a  declaration  of  this  sort  is  insufficient  unless  it  contain  an  aver- 
ment that  the  acts  charged  injured  the  plaintiff's  reversionary 
interest.  That  case,  however,  impliedly  recognises  the  validity  of 
a  declaration  which  contains  such  an  averment,  and  states  facts 
which  may  or  may  not  amount  to  such  injury  of  the  reversion. 
Here,  the  declaration  alleges  certain  things  to  have  been  done  by 
the  defendant,  so  as  to  occasion  injury  to  the  plaintiff's  reversionary 
interest.  I  agree  with  my  brother  Mauls  that  that  is  an  allegation 
of  fact,  and  that  we  must  take  it  to  have  been  proved,  if  the  facts 
stated  could  so  operate.  It  is  impossible  to  say  that  a  gate  may 
not  be  so  fastened  as  to  enure  as  an  injury  to  the  reversion. 

WiLLLkMS,   J. : 

I  am  of  the  same  opinion.  If  in  point  of  fact  the  obstruction 
complained  of  took  place  under  such  circumstances  as  not  to 
occasion  any  permanent  injury  to  the  plaintiff's  reversion,  the 
Judge  ought  to  have  directed  the  jury  to  find  for  the  defendant. 
The  learned  Judge,  however,  did  not  so  direct  the  jury :  and  no 
[  «3S0  ]  complaint  is  made  on  that  score.  We  must,  *  therefore  assume 
such  a  state  of  facts  to  have  been  proved  as  might  exist  consistently 
with  what  is  charged  in  this  declaration  as  being  an  injury  to  the 
plaintiff's  reversion.  There  is  clearly  no  ground  for  arresting  the 
judgment. 

Ride  discharged. 
(1)  75  E.  B.  806  (5  C.  B.  599). 
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BARNES   V.    WARD(l).  isso. 

Feb.  25. 
(9  C.  B.  392—421 ;  S.  C.  19  L.  J.  C.  P.  195 ;  14  Jur.  334 ;  2  Oar.  &  K.  661.)  

A.  being  possessed  of  land  abutting  on  a  public  footway,  in  the  course  of  L  8»2  J 
building  a  house  on  such  land,  excavated  an  area,  which,  by  the  negligence 
of  his  workpeople,  was  left  unfenced,  so  that  B.,  who  was  lawfully  passing 
along  the  way,  the  night  being  dark,  without  any  negligence  or  default  of 
her  own,  fell  into  the  area,  and  was  killed :  Held,  that  A.  was  liable,  under 
Lord  Campbell's  Act,  to  an  action  by  the  husband,  as  administrator,  for 
the  benefit  of  himself  and  B.'s  infant  children. 

The  declaration  alleged  that  the  defendant  was  possessed  of  a  messuage, 
with  the  appurtenances,  near  to  a  common  and  public  footway,  and  that, 
in  front  of  and  before  the  said  messuage,  and  parcel  of  the  appurtenances 
thereof,  and  close  to,  and  by  the  side  of,  the  said  footway,  and  abutting 
upon,  and  opening  into,  the  same,  there  then  was  a  large  hole,  yault,  or 
area,  which  hole,  vault,  or  area,  the  defendant,  by  reason  of  the  possession 
of  the  said  messuage,  with  the  appurtenances,  before  and  at  the  time 
when  &c.,  ought  to  have  so  sufficiently  guarded  and  fenced  as  to  prevent 
injury  to  persons  lawfully  passing  in  and  along  the  said  footway  :  Held, 
that  the  duty  of  the  defendant  to  fence  the  area  was  properly  alleged. 

In  such  a  case,  the  declaration  need  not  negative  the  existence  of  any 
relations  entitled  to  compensation,  other  than  those  on  whose  behalf  the 
action  purports  to  be  brought. 

This  was  an  action  upon  the  case  brought  by  the  plaintiff  as 
administrator  of  Jane  Barnes,  deceased,  under  Lord  GampbelFs  Act, 
9  &  10  Vict.  c.  98,  *intituled  "  An  Act  for  compensating  the  families  [  's^s  ] 
of  persons  killed  by  accident,"  to  recover  damages  from  the  defen- 
dant, the  owner  of  land  adjoining  a  public  footway,  for  negligence 
in  leaving  unfenced  an  excavation  on  his  land,  and  thereby  causing 
the  death  of  the  intestate. 

The  declaration  alleged  that  the  defendant,  before  and  at  the 
time,  &c.,  was  possessed  of  a  messuage,  with  the  appurtenances, 
near  to  a  common  and  public  footway,  in  front  of  and  before  which 
said  messuage,  and  parcel  of  the  appurtenances  thereof,  and  close 
to  and  by  the  side  of  the  said  footway,  and  abutting  upon  and 
opening  into  the  same,  there  then  was  a  large  hole,  vault,  pit,  or 
area,  which  said  hole,  vault,  pit,  or  area,  the  defendant  by  reason 
of  the  possession  of  the  said  messuage  (with  the  appurtenances  (2)), 
before  and  at  the  said  time  when  &c.,  ought  to  have  so  sufficiently 
guarded,  fenced  off,  and  railed  in,  as  to  prevent  damage  or  injury 
to  any  person  or  persons  lawfully  passing  in  and  along  the  said 
footway  :  yet  that  the  defendant,  whilst  he  was  so  possessed  of  the 
said  messuage,  and  the  said  hole,  vault,  pit,  or  area,  and  premises, 

(1)  Cited  in  Hadley  v.  Taylor  (1865)  Corby  v.  Hill  (1858)  4  0.  B.  N.  S.  556, 

L.  E.  1  C.  P.  53,  55,  13  L.  T.  368 ;  27  L.  J.  0.  P.  318. 

Ponting  V.  Noakea  [1894]  2  Q.  B.  281,  (2)  These    words    were    added    on 

286,  291,  63  L.  J.  Q.  B.  549  ;  and  cp.  amendment  at  Nisi  Prius. 
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Barnes  with  the  appurtenances,  and  whilst  there  was  such  hole,  vault,  pit, 
Ward.  or  area,  on  &c.,  wrongfully,  and  contrary  to  his  duty  in  that  behalf, 
permitted  and  suffered  the  said  hole,  vault,  pit,  or  area  to  be  and 
continue,  and  the  same  was  then,  so  wholly  unguarded,  and  not 
[  *894  ]  fenced  off  or  railed  in,  that,  by  *means  of  the  premises,  and  for 
want  of  proper  and  sufficient  guarding,  fencing  off,  and  railing  in 
of  the  same,  the  said  Jane  Barnes,  who  was  lawfully  passing  in  and 
upon  the  said  footway,  slipped  and  fell  into  the  said  hole,  vault, 
pit,  or  area,  and  was  thereby  killed :  To  the  damage,  &c. :  And 
thereupon  the  plaintiff,  as  such  administrator  as  aforesaid,  for  the 
benefit  of  himself,  the  husband  of  the  said  Jane  Barnes,  and  of 
Jane  Barnes,  her  infant  daughter,  of  the  age  of  ten  years,  and  of 
Elizabeth  Barnes,  her  infant  daughter,  of  the  age  of  eight  years, 
and  of  Robert  Barnes,  her  infant  son,  of  the  age  of  six  years, 
according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, brought  his  suit  &c.    Profert  of  letters  of  administration. 

The  defendant  pleaded :  first.  Not  guilty ;  secondly,  that  he  was 
not  possessed  of  the  said  messuage,  with  the  appurtenances,  in 
manner  and  form,  &c. ;  thirdly,  that  he  ought  not,  by  reason  of 
his  possession  of  the  said  messuage,  with  the  appurtenances,  to 
^  have  guarded,  fenced  off,  and  railed  in  the  said  hole,  vault,  pit, 
or  area,  in  manner  and  form,  &c. 

On  these  pleas,  the  plaintiff  joined  issue. 

The  cause  was  tried  before  Goltman,  J.,  at  the  sittings  at  West- 
minster after  Easter  Term,  1847.  The  facts  were  as  follows :  The 
deceased,  Jane  Barnes,  between  eight  and  nine  o'clock  in  the 
evening  of  the  26th  of  October,  was  proceeding,  in  company  with  her 
sister  and  a  child,  along  an  unfinished  pathway  near  a  row  of  houses 
then  in  the  course  of  erection  by  the  defendant,  a  builder,  called 
Victoria  Grove  Terrace,  in  the  Uxbridge  Boad.  It  being  dark,  and 
no  light  near,  the  deceased  accidentally  fell  down  the  area  in  front 
of  one  of  the  houses,  and  died  shortly  afterwards,  from  the  injuries 
she  thus  sustained.  It  appeared  that  the  deceased  was  sober  at 
the  time  of  the  accident,  and  that  there  was  no  fence  to  guard  the 
[  •396  ]  area,  but  merely  a  low  stone  coping  *for  the  reception  of  iron 
railings.  It  further  appeared  that  there  had  always  been  a 
thoroughfare;  but  the  evidence  as  to  the  particular  part  of  the 
newly  formed  road  which  had  constituted  the  antient  pathway, 
was  somewhat  confused.  The  land  belonged  to  the  Bishop  of  London, 
by  whom  it  had  been  leased  for  terms  of  years  to  various  persons* 
under  one  of  whom  the  defendant  held  the  premises  in  question. 
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On  the  part  of  the  defendant,  it  was  contended :  first,  that  there  babnks 
was  no  sujficient  evidence  that  the  footpath  was  a  pubUc  way;  wakd. 
secondly,  that  a  man  has  a  right  to  excavate  his  own  land  to  its 
extremity,  and  there  is  no  common  law  obligation  upon  him  to 
fence  or  guard  such  excavation,  even  though  it  abut  upon  a  high- 
way ;  thirdly,  that  the  third  issue  was  not,  in  its  terms,  sustained 
by  the  evidence. 

The  learned  Judge  told  the  jury,  that,  if  there  was  a  public  way 
abutting  on  the  area,  and  it  would  be  dangerous  to  persons  passing, 
unless  fenced,  or,  if  there  was  a  public  way  so  near  that  it  would 
produce  danger  to  the  public,  unless  fenced,  the  defendant  would 
be  liable,  unless  the  accident  was  occasioned  by  want  of  ordinary 
caution  on  the  part  of  the  deceased. 

The  jury  found  that  there  was  an  immemorial  public  way  abutting 
on  the  area ;  and  they  returned  a  verdict  for  the  plaintiff,  damages 
800{.,  being  1002.  to  the  husband  of  the  deceased,  752.  each  to  her 
two  infant  daughters,  and  502.  to  her  son. 

Byles,  Serjt.,  in  Trinity  Term,  1847,  pursuant  to  leave  reserved 
to  him  at  the  trial,  moved  for  a  rule  to  show  cause  why  this  ver- 
dict should  not  be  set  aside,  and  a  verdict  entered  for  the  defendant ; 
or  why  there  should  not  be  a  new  trial,  on  the  ground  of  mis- 
direction, and  that  the  verdict  was  against  evidence ;  or  why  the 
judgment  should  not  be  arrested. 

No  such  duty  is  cast  by  the  common  law  upon  the  owner  of  land       f  3»6  ] 

adjoining  a  public  way,  under  the  circumstances  disclosed,  as  is 

sought  to  be  enforced  by  this  action.     The  various  provisions  of 

the  local  Acts  for  the  districts  surrounding  London,  and  also  the 

70th  section  of  the  general  Highway  Act,  6  &  6  Will.  IV.  c.  50, 

show  that  the  interference  of  the  Legislature  was  necessary  for  the 

protection  of  the  public  in  these  cases.    In  Troioer  v.  Cliadivick  (i), 

it  was  held  that  the  mere  circumstance  of  juxta-position  does  not 

render  it  necessary  for  a  person  who  pulls  down  his  wall,  to  give 

notice  of  his  intention  to  the  owner  of  an  adjoining  wall :  nor,  if 

he  be  ignorant  of  the  existence  of  the  adjoining  wall,  as,  where  it 

is  under  ground,  is  he  bound  to  use  extraordinary  caution  in  pulling 

down  his  own. 

(Maule,  J.,  referred  to  Janis  v.  Dean  (2).     There,  in  an  action 
on  the  case  *for'  an  injury  resulting  to  the  plaintiff  from  falling       f  *^^^  ^ 

(1)  43  R.  B.  659  (3  Bing.  N.  0.  334 ;  (2)  11  Moore,  354  ;  3  Bing.  447. 

6  Bing.  N.  C.  1 ;  8  Scott,  1). 
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Barnbs  down  an  unprotected  area,  the  declaration  stated  that  the  defendant 
Ward.  was  possessed  of  the  premises,  and  that  they  were  adjoining  **  a 
certain  common  and  public  street  and  highway."  It  appeared 
that  the  defendant  had  agreed  with  the  owner  of  the  premises 
(two  carcases  of  houses)  to  finish  one  of  them,  for  doing  which  he 
was  to  have  the  other ;  and  that  workmen  employed  by  him  were 
then  actually  at  work  upon  them :  but  it  did  not  appear  that  any 
conveyance  had  been  made  to  him.  The  street  in  question,  which 
had  been  forming  for  six  years,  and  led  from  a  public  street  to  a 
new  road  across  fields,  over  which  the  way  had  been  publicly  used 
for  five  or  six  years,  was  unfinished,  one  half  only  being  lighted, 
the  other  neither  lighted  nor  paved  :  but  the  inhabitants  had  paid 
the  highway  and  paving  rates.  And  it  was  held  that  this  was 
sufficient  evidence  to  go  to  a  jury,  of  a  possession  in  the  defendant, 
and  of  a  dedication  of  the  street  to  the  public.) 

The  statute  gives  this  remedy  only  if  the  circumstances  are  such  as 
would  have  enabled  the  deceased  person  to  bring  an  action,  in  case 
death  had  not  ensued.  The  1st  section  recites  that  ''no  action  at  law  is 
now  maintainable  against  a  person  who,  by  his  wrongful  act,  neglect, 
or  default,  may  have  caused  the  death  of  another  person,  and  it  is 
oftentimes  right  and  expedient  that  the  wrong-doer  in  such  case 
should  be  answerable  in  damages  for  the  injury  so  caused  by  him : " 
and  it  then  enacts,  "  that,  whensoever  the  death  of  a  person  shall  be 
caused  by  wrongful  act,  neglect,  or  default,  and  the  act,  neglect,  or 
default  is  such  as  would  (if  death  had  not  ensued)  have  entitled  the 
party  injured  to  maintain  an  action,  and  recover  damages,  in  respect 
thereof,  then,  and  in  every  such  case,  the  person  who  would  have 
been  liable  if  death  had  not  ensued,  shall  be  liable  to  an  action  for 
[  *398  ]  damages,  notwithstanding  the  *death  of  the  person  injured,  and 
although  the  death  shall  have  been  caused  under  such  circumstances 
as  amount  in  law  to  felony."  The  declaration  should  have  alleged, 
that,  if  death  had  not  ensued,  the  deceased  would  have  been  entitled 
to  damages,  or  it  should  have  stated  circumstances  whence  the 
Court  might  have  seen  that  that  was  so.  For  any  thing  that 
appears,  although  the  defendant  may  have  been  guilty  of  a  breach 
of  duty,  which  may  have  rendered  him  liable  to  a  penalty,  no  action 
could  have  been  brought  by  the  deceased  or  her  husband. 

(Maulb,  J. :  A  neglect  of  a  public  duty,  from  which  a  private 
injury  results,  gives  a  good  cause  of  action.  This  is  in  truth  the 
same  point  as  the  first.) 
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This  action  in  brought  for  the  benefit  of  the  husband  and  the  three      Barnes 
children  of  the  deceased.     *     *     The  declaration   should    have       ward. 
negatived  the  existence  of  any  parent,  or  other  relative  of  the 
deceased,  than  those  named. 

(Maulb,  J. :   Did  it  appear  that  there  was  any  other  person 
entitled  ?) 

No. 

(Maule,  J. :  Then,  I  do  not  see  how  the  defendant  can  be  injured 
by  the  supposed  omission.) 

There  was  no  evidence  to  go  to  the  jury  of  the  existence  of  a  t  ^^  J 
public  footway  abutting  upon  the  area  in  question.  This  was  a  new 
road.  There  was  no  evidence  of  its  dedication  to  the  public. 
There  could  be  no  dedication  by  the  termors  :  Bnght  v.  Walker  (i). 
And  it  may  be  doubtful  whether  the  Bishop  of  London,  who  was  a 
mere  tenant  for  life,  could  dedicate  a  way  to  the  public. 

(CoLTMAN,  J. :  The  Bishop  was  tenant  in  fee,  and  not  for  life.) 

The  duty  is  alleged  to  have  arisen  ''  by  reason  of  the  possession  of 
the  said  messuage,"  not  by  reason  of  the  possession  of  the  area.  Upon 
this  objection  being  taken  at  the  trial,  the  learned  Judge  allowed 
the  declaration  to  be  amended,  by  the  addition  of  the  words  ''  with 
the  appurtenances,*'  subject  to  an  application  to  the  Court. 

(Maule,  J. :  Is  not  that  rather  an  allegation  of  fact,  that  there 
were  such  circumstances  attending  the  defendant's  possession  of 
the  premises,  as  to  render  it  his  duty  to  guard  the  area  ?  Does 
not  ''  messuage  *'  comprehend  the  area  ?) 

Not  in  this  declaration,  which  describes  the  area  as  being  ''  parcel 
of  the  appurtenances  of  the  messuage."  The  amendment  entirely 
changes  the  duty. 

If  this  verdict  stands,  a  difficulty  will  arise  as  to  the  appropriation 
of  that  portion  of  the  money  which  is  awarded  to  the  children. 

Wilde,  Ch.  J. : 

We  all  think  the  amendment  was  properly  allowed.  The  8  &  4 
Will.  rV.  c.  42,  s.  28,  provides  for  the  case  of  an  amendment  that 
may  prejudice  the  opposite  party  in  his  defence,  by  allowing  him 

(1)  40  B.  £.  636  (1  Cr.  M.  &  B.  211 ;  4  Tyr.  509). 
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Barnes      to  ask  for  a  postponement  of  the  trial.     None  was  asked  for  here. 

Ward  ^^^'  ^^  truth,  the  question  tried  seems  to  be  the  very  question  the 
parties  came  prepared  to  try.     As  to  defendant's  duty  to  fence  the 

[  *400  ]  area,  and  also  as  to  the  ^evidence  of  the  existence  of  the  footway, 
we  think  the  rule  may  go.  With  regard  to  the  distribution  of  the 
damages,  we  think  we  have  no  authority  to  interfere.  The  statute 
seems  to  have  been  somewhat  imperfectly  framed  in  that  respect : 
but  the  shares  of  the  children  will  of  course  be  subject  to  equities, 
which  may  be  enforced  in  the  proper  place. 

Montagu  Chambers  and  Hiigh  Hill  showed  cause  (i) : 

It  is  the  duty  of  every  man  who  makes  an  excavation  on  his  own 
land,  near  to  a  public  way,  so  to  fence  and  guard  it  as  to  prevent 
injury  to  persons  passing  in  the  exercise  of  a  public  right.  One  of 
the  earliest  authorities  upon  this  subject,  is,  Blithe  v.  Topham  (2), 
which  will  probably  be  relied  on  by  the  other  side.  It  is  there  said, 
that,  if  A.,  being  seised  of  a  waste  adjoining  a  highway,  digs  a  pit 
in  the  waste,  within  thirty-six  feet  of  the  way,  and  the  mare  of  B. 
escapes  into  the  waste,  and  falls  into  the  pit,  and  is  killed,  yet  B. 
shall  not  have  an  action  against  A. ;  because  the  making  of  the  pit 
in  the  waste,  and  not  in  the  highway,  was  no  wrong  to  B.,  but  it 
was  by  the  default  of  B.  himself  that  his  mare  escaped  into  the 
waste.  There,  as  is  observed  by  Gibbs,  Ch.  J.,  in  Deane  v.  Clayton  (s), 
"  the  defendant  was  held  not  to  be  answerable  for  the  damage 
done  to  the  plaintiff's  mare,  because  the  mare  had  no  right  to  be  on 
the  land  where  the  pit,  into  which  she  fell,  was  dug : "  and  it  is  to 
be  observed  also  that  the  pit  was  at  the  distance  of  thirty-six  feet 
from  the  highway.  *'  The  difference,"  as  is  said  by  Dallas,  J.,  in 
the  same  case  (4),  ''is,  between  absolute  and  relative  rights, 
[  Moi  ]  *between  that  which  is  mine,  exclusive  of  any  right  in  others, 
present  and  future,  and  that  which  is  of  a  spreading,  shifting 
possession,  as,  air,  water,  &c.,  in  which  I  have  but  a  qualified 
possession,  a  possession  subsei-vient  to  the  future  use  by  others.  If 
I  place  a  log  across  a  public  path,  and  injury  be  thereby  sustained, 
the  soil  being  my  own,  but  the  public,  or  individuals,  having  a  right 
over  it,  an  action  will  lie,  because  there  is  a  right  in  others  to  pass 

(1)  On  the  nth  of  November,  1848,      (translated,  1  Vin.  Abr.   554,  pi.  4); 
the  Judges  present  being,  Coltman,  J.,      8,  C,  Cro.  Jac.  158. 

Maule,  J.,  and  Williams,  J. ;  Wilde,  (a)  18  R  R.  589  (7  Taunt  532). 

Ch.  J.  being  absent  on  account    of  U)  18  B.  B.  580  {Deane  v.  Clayton^ 

indisposition.  7  Taunt.  522). 

(2)  1  Boll.  Abr.  Action  sur  Case  (N.) 
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along  without  interrnption  :  but,  if  there  be  no  right  of  way,  I  may,      Barnes 

with  any  view,  and  for  any  purpose,  place  logs  on  my  own  land,  and       wabd. 

a  party  having  no  right  to  be  there,  and  sustaining  damage  by  his 

own  trespass,  cannot  bring  an  action  for  the  damage  so  sustained.'* 

In  Gowpland  v.  Hardingham  (i),  which  was  an  action  upon  the  case 

for  negligence  in  not  railing  in  or  guarding  an  area  before  the 

defendant's  house  in    Wood  Street,   Westminster,   whereby  the 

plaintiff  fell  down  into  the  area,  and  was  severely  hurt,  it  appeared, 

that,  before  the  defendant's  house,  there  was  an  area  which  was 

descended  to  by  three  steps  from  the  street,  and  from  which  there 

was  a  door  leading  into  the  basement  story  of  the  house ;  that  there 

was  no  railing  or  fence  to  guard  the  area  from  the  street ;  and  that 

the  plaintiff,  passing  by  on  a  dark  night,  fell  into  it,  and  broke  his 

arm.    The  defence  set  up  was,  that  the  premises  had  been  in  exactly 

the  same  situation  as  far  back  as  could  be  remembered,  and  many 

years  before  the  defendant  was  in  possession  of  them.    But  Lord 

Ellbnbobouoh  held,  that,  however  long  the  premises  might  have 

been  in  this  situation,  as  soon  as  the  defendant  took  possession  of 

them,  be  was  bound  to  guard  against  the  danger  to  which  the  public 

had  been  before  exposed ;  and  that  he  was  liable  for  *the  con-      t  *^<^  ] 

sequence  of  having  neglected  to  do  so,  in  the  same  manner  as  if  he 

himself  had  originated   the  nuisance.     And  his  Lordship  added, 

"  The  area  belongs  to  the  house ;  and  it  is  a  duty  which  the  law 

casts  upon  the  occupier  of  the  house,  to  render  it  secure."     [They 

also  cited  Jarvis  v.  Dean  (a),  Sarch  v.  Blackburn  (3),  and  Brock  v. 

Copeland  (4).]     In    Toxvmend  v.    Wathen  (5),  it  was  held   to   be        f*^^^ 

actionable,  to  bait  traps  on  a  man's  own  premises,   so    that   his 

neighbour's  dogs  were  lured  to  them  and  injured. 

(Crbsswell,  J.:  There  was  no  bait,  no   temptation,  held  out 
here  ;  therefore  that  case  has  no  application.) 

The  case  of  Dixon  v.  Bell  (6)  places  the  duty,  in  cases  of  this  sort, 
in  a  very  strong  light.  It  was  there  held,  that  the  law  requires  of 
persons  having  in  their  custody  instruments  of  danger,  that  they 
should  keep  them  with  the  utmost  care :  therefore,  where  the  defen- 
dant, being  possessed  of  a  loaded  gun,  sent  a  young  girl  (of  the 
age  of  thirteen  or  fourteen)  to  fetch  it,  with  directions  to  take  the 

(1)  14  R.  B.  764  (3  Camp.  398).  (4)  5  B.  B.   730  (1  Esp.  N.  P.  0. 

(2)  11  Moore,  354  ;  SBiog.  447.  203). 

(3)  34  B.  B.  805  (4  Car.  &  P.  297  ;  (5)  9  B.  B.  663  (9  East,  277). 
Moo.  &  Mai.  605).  (6)  17  R  B.  308  (6  M.  &  8.  198). 
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Babmiss  priming  oat,  i?hich  was  accordingly  done,  and  a  damage  accrned 
Ward.  to  the  plaintiff's  son  in  consequence  of  the  girl's  presenting  the  gun 
at  him,  and  drawing  the  trigger,  when  the  gun  went  off, — it  was 
held  that  the  defendant  was  liable.  Wherever  a  neighbour  has 
acquired  a  right  of  easement,  the  owner  of  the  adjoining  property 
cannot  so  use  his  land  as  in  any  way  to  prejudice  or  affect  that 
right :  Cooper  v.  Barber  (i) :  and  that  applies  as  well  to  public  rights 
as  to  private  easements. 

The  declaration  is  perfectly  good  in  point  of  form, — and  would 
have  been  so,  even  if  the  action  had  been  brought  by  Jane  Barnes 
herself.    The  duty  is  well  alleged,  as  also  the  breach.    *    *    * 

[  *o«  ]  Byles,  Serjt,  and  Ogle^  in  support  of  the  rule  : 

Three  propositions  will  be  sought  to  be  established  in  this  case, 
on  the  part  of  the  defendant :  first,  that  there  is  no  common  law 
duty  upon  an  owner  of  land  adjoining  a  highway,  to  guard  or  fence 
a  ditch  or  area  upon  his  own  land  ;  secondly,  that,  if  there  be  any 
such  common  law  duty,  it  is  not  properly  alleged  in  this  declara- 
tion ;  thirdly,  that  the  learned  Judge  who  tried  the  cause  ought  to 
have  told  the  jury  that  there  was  no  evidence  that  the  place  in 
question  was  a  public  way. 

1.  There  are  many  instances  of  roads  passing  along  the  sides 
of  ditches  or  excavations ;  but  it  has  never  been  suggested  that 
the  owner  of  the  land  on  which  the  ditch  or  excavation  is  situate, 
was  bound  to  fence  it ;  nor  is  there  any  instance  to  be  found  of 
an  indictment  for  not  doing  so.  In  Rex  v.  Whitney  (2),  it  was 
sought  to  impose  such  a  liability  upon  the  parish ;  but  without 
success.  The  language  of  the  6  &  6  Will.  IV.  c.  70,  s.  60,  shows 
that  the  interposition  of  the  Legislature  was  found  necessary,  to 
prevent  inconveniences  of  that  sort.  The  onus  of  showing  the 
[  '407  ]  liability  to  fence,  rests  upon  the  *plaintiff :  and  no  authority  has 
been  cited  that  bears  very  much  in  his  favour.  The  cases  which 
approach  the  nearest  to  this,  are,  Coupland  v.  Hardingham  and 
Jarvis  v.  Dean :  but,  in  both,  the  area  was  constructed  in  or  under 
the  public  way, — which  materially  distinguishes  those  cases  from 
the  present.    Blithe  v.  Topham  is  an  authority  for  the  defendant. 

(Williams,  J.,  referred  to  Sybray  v.  White  (s).) 

There,  the  mine  into  the  shaft  of  which  the  plaintiff's  horse  fell, 

(1)  12  R.  R  604  (3  Taunt.  99).  (3)  46  B.  R  342  (1  M.  &  W.  435). 

(2)  42  R.  B.  329  (7  Car.  &  P.  208). 
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was  in  the  possession  of  the  defendant,  the  plaintiff  being  possessed      Barmeb 
of  the  surface.     [They  cited  Jordin  v.  Ci-ump  (i).]  Ward. 

(WiLLUMS,  J.,  referred  to  Bird  v.  HoJbrook  (2).)  1^  ^^^  ^ 

That  case  has  not  been  universally  approved. 

(Maule,  J. :  The  distinction  between  those  cases  and  the  present, 
is  this, — the  nature  and  office  of  a  dog-spear  or  a  spring  gun, 
is,  *to  kill  or  maim ;  whereas,  an  area  is  a  necessary  convenience       [  *409  ] 
to  a  house.) 

2.  The  declaration  does  not,  upon  the  face  of  it,  disclose  a  cause 
of  action.  It  does  not  allege  that  the  action  would  have  lain,  if 
death  had  not  ensued.  The  plaintiff  was  bound  to  make  the 
allegation,  to  bring  himself  within  the  statute,  so  as  to  enable  the 
defendant  to  traverse  it. 

(Maule,  J.:  To  entitle  the  administrator  to  sue  under  this 
statute,  it  must  appear,  either  by  direct  allegation,  or  by  necessary 
inference,  that  the  husband  of  the  deceased  could  have  maintained 
an  action  for  any  injury  she  had  sustained  which  did  not  terminate 
in  her  death.) 

This  declaration  does  not  show  that.  Further,  the  declaration 
should  have  alleged  the  duty  to  have  arisen  by  reason  of  the 
defendant's  possession  of  the  area,  and  not  by  reason  of  his 
possession  of  the  messuage;  and  the  objection  is  not  cured  by 
the  addition  of  the  words,  ''with  the  appurtenances." 

8.  There  was  no  evidence  to  go  to  the  jury,  that  the  way  in 
question  was  a  public  way.  It  appeared  to  have  been  used  by  the 
public  for  about  twenty-five  years ;  but  beyond  that  there  was  no 
evidence. 

(Williams,  J.:  Was  there  no  evidence  of  the  origin  of  the 
road?) 

None  whatever.  And  the  circumstance  of  the  land  having  been 
daring  all  the  time  held  under  leases  from  the  Bishop  of  London, 
rebuts  the  ordinary  presumption. 

(Maule,  J. :  Might  not  the  Bishop  grant  a  way  ?) 

(1)  8  M.  &  W.  782.  (2)  29  R   E.  657  (4  Bing.  628;    1 

M.  &  P.  607). 
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Barnes  who  has  land  closely  adjoining  my  land,  cannot  dig  so  near  mine 
Wabd.  that  mine  would  fall  into  his  pit ;  and  an  action  brought  for  sach 
an  act  would  lie.'  'It  may  be  true/  said  Lord  Tenterden,  in 
delivering  the  judgment  of  the  Court  of  Eing*6  Bench,  in  Wyatt  v. 
Harrison  (i),  '  that,  if  my  land  adjoins  that  of  another,  and  I  have 
not,  by  building,  increased  the  weight  upon  my  soil,  and  my 
neighbour  digs  in  his  land,  so  as  to  occasion  mine  to  fall  in,  he 
may  be  liable  to  an  action.*  By  the  civil  law,  this  right  of  support 
from  the  neighbouring  soil,  was  recognised  in  the  restrictions  it 
imposed  upon  the  doing  such  acts  as  would  naturally  have  the 
effect  of  withdrawing  such  support,  '  If  a  man  dig  a  sepulchre,  or 
a  ditch,  he  shall  leave  (between  it  and  his  neighbour's  land)  a 
space  equal  to  its  depth  ;  if  he  dig  a  well,  he  shall  leave  the  space 
of  a  fathom '  "  (2). 

(WiLUAMS,  J. :  Suppose  there  be  a  public  right  of  way  across  a 
field,  and  the  owner  of  the  land  excavates  the  soil  so  as  to  form  a 
precipice  on  either  side,  leaving  the  pathway  untouched,  would 
he  be  guilty  of  a  nuisance  ?) 

That  would,  in  effect,    render  the   way  impassable.    The  only 
I  *^i^  ]      authority  that  materially  ^presses  the  defendant,  is  Coupland  v. 
Hardingham :  and  there  the  area  is  alleged  to  have  been  in  the 
highway. 

(GoLTMAN,  J. :  We  have  procured  the  record  in  that  case ;  it 
appears  that  there  were  two  counts  in  the  declaration,  the  one 
charging  that  the  cellar  was  adjoining,  the  other  that  it  was  on 
the  highway. 

Williams,  J. :  If  it  was  on  the  highway,  the  defendant  could  not 
fence  it  without  being  guilty  of  an  indictable  nuisance. 

Wilde,  Gh.  J. :  The  presumption  would  be,  that  the  excavation 
of  the  areas  in  Wood  Street  was  coeval  with  the  dedication  of  the 
way  to  the  public.) 

So,  in  Jams  v.  Dean,  it  does  not  clearly  appear  that  the  area  was 
not  in  the  highway :  besides,  the  point  was  not  discussed  there. 

(Gbbsswell,  J. :  Here  is  an  antient  road,  with  a  modern  excava- 
tion.    May  not  the  public  acquire  a  right  something  analogous  to 

(1)  37  E.  E.  566  (3  B.  &  Ad.  871).  (2)  L.  13 /./u.  reg. 


VOL.  Lxxxii.]       1850.    C.  P.     9  C.  B.  418—414.  387 

the  servitude  of  the  old  Roman  law,  viz.  th  \t  the  land  adjoining  Barnes 
shall  be  left  in  sach  a  state  as  to  protect  the  public  in  the  use  of  wakd. 
the  highway  ?) 

No  trace  of  any  such  distinction  is  to  be  found  in  the  books. 

If  liable  at  all,  the  defendant  can  only  be  so  in  respect  of  his 
possession  of  the  area. 

(Cbesswell,  J. :  Is  it  not  part  of  the  appurtenances  ?) 

Clearly  not.    The  declaration  in  substance  is,  that  the  defendant, 

by  reason  of  his  possession  of  Blackacre  and  Whiteacre,  is  bound  to 

fence.     That,  however,  is  not  so :  the  liability,  if  any,  arises  only 

by  reason  of  the  possession  of  Whiteacre,  the  excavated  place.    In 

liicketts  V.  Salwey  (i),  in  an  action  for  disturbance  of  the  plaintiff's 

right  of  common,  the  declaration  stated  that  he  was  possessed  of 

a  messuage  and  land,  with  the  appurtenances,  and  by  reason 

thereof  ought  to  have  common  of  pasture,  &c. :  and  it  was  held 

that  this  allegation  was  divisible,  and  that  proof  that  the  plaintiff 

was  possessed  *of  land  only,  and  entitled  to  the  right  of  com-      [  *4i4  ] 

mon  in  respect  of  it,  was  sufficient  to  entitle  him  to  damages 

pro  tanto. 

(WiLDB,  Ch.  J. :  In  llooth  v.  Wilson  (2),  A.  sent  his  horse,  for 
the  night,  to  B.,  who  turned  it  out,  after  dark,  into  his  pasture- 
field,  adjoining  to  and  separated  from  a  field  of  G.  by  a  fence, 
which  G.  was  bound  to  repair :  the  horse,  in  consequence  of  the 
bad  state  of  the  fence,  fell  from  the  one  field  into  the  other,  and 
was  killed :  and  it  was  held,  that  B.,  although  a  gratuitous  bailee, 
might  maintain  an  action  against  G.,  and  recover  the  value  of 
the  horse.) 

There  is  clearly  a  variance  here  between  the  duty  alleged,  and  the 
duty  proved :  Yarly  v.  Tumock  (3), 

Cur,  adi\  vult, 

Maulb,  J.,  now  delivered  the  judgment  of  the  Gourt  : 

This  was  an  action  on  the  case  founded  on  the  statute  9  &  10 
Vict.  c.  93,  ''An  Act  for  compensating  the  families  of  persons 
killed  by  accident,"  and  brought  by  the  administrator  of  Jane 
Barnes. 

(1)  22  B.  E.  800  (2  B.  &  Aid.  331 ;      (2)  18  B.  B.  431  (1  B.  &  Aid.  69). 
I  Chitty,  1(M).  (3)  Palmer,  269. 

25—2 
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Barnes  Tlie  declaration  (as  amended  during  the  trial)  alleged  that  the 

Ward.  defendant,  before  and  at  the  time  when  &c.,  was  possessed  of  a 
messuage,  with  the  appurtenances,  near  to  a  common  and  public 
foot-way,  in  front  and  before  which  said  messuage,  and  parcel  of 
the  appurtenances  thereof,  and  close  to  and  by  the  side  of  the  said 
foot- way,  and  abutting  upon  and  opening  into  the  same,  there  then 
was  a  large  hole,  vault,  pit,  or  area,  which  hole,  &c.,  the  defendant, 
by  reason  of  the  possession  of  the  said  messuage,  with  the  appur- 
tenances, before  and  at  the  said  time  when  &c.,  ought  to  have  so 
sufficiently  guarded,  fenced  off,  and  railed  in,  as  to  prevent  damage 
or  injury  to  any  person  or  persons  lawfully  passing  in  or  along 
]  ^^^  ]  the  said  foot-way ;  yet  that  the  defendant,  while  *he  was  so 
possessed  of  the  said  messuage,  and  the  said  hole,  &c.,  and 
premises,  with  the  appurtenances,  and  whilst  there  was  such  hole, 
&c.,  on  &c.,  wrongfully,  and  contrary  to  his  duty  in  that  behalf, 
permitted  and  suffered  the  said  hole,  &c.,  to  be  and  continue,  and 
the  same  was  then,  so  wholly  unguarded  and  not  fenced  off  or 
railed  in,  that,  by  means  of  the  premises,  and  for  want  of  proper 
and  sujficient  guarding,  fencing  off,  and  railing  in  of  the  same, 
the  said  Jane  Barnes,  who  was  lawfully  passing  in  and  upon  the 
said  foot- way,  slipped  and  fell  into  the  said  hole,  &c.,  and  was 
thereby  killed. 

The  defendant  pleaded :  first.  Not  guilty ;  secondly,  that  he  was 
not  possessed  of  the  said  messuage,  with  the  appurtenances,  in 
manner  and  form,  &c. ;  thirdly,  that  he  ought  not,  by  reason  of  his 
possession  of  the  said  messuage,  &c.,  with  the  appurtenances,  to 
have  guarded,  fenced  off,  and  railed  in  the  said  hole,  &c.,  in  manner 
and  form,  &c. :  on  which  pleas  issues  were  respectively  joined. 

At  the  trial,  before  Goltman,  J.,  at  the  sittings  in  Middlesex,  after 
Easter  Term,  1847,  it  appeared  that  Jane  Barnes  was  passing, 
between  eight  and  nine  o'clock  at  night,  on  the  26th  of  October, 
1849  [sic]  (i),  along  a  road  which  had  on  the  one  side  of  it  a  dead 
wall,  and  on  the  other  a  row  of  houses,  some  of  which  were  finished 
and  some  unfinished.  It  being  dark,  and  no  light  near,  she  acciden- 
tally fell  from  a  path  which  was  on  the  road  by  the  side  of  the  houses, 
into  the  open  area  of  one  of  the  unfinished  ones,  which  was  shown  to 
have  been  at  that  time  in  the  possession  of  the  defendant,  and  was 
killed  by  the  fall.  The  area  was  separated  from  the  path  by  a  kerb- 
stone which  was  intended  for  the  reception  of  upright  iron  rails. 

(1)  Qu.  as  to  the  dates.  1849  would  Journal  report  says  Easter  Term  1848 
seem  a  misprint  for  1846 ;  but  the  Law      and  the  26th  of  Oct.  1847.— F.  P. 
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On  the  part  of  the  defendant,  it  was  contended,  first,  that  there       Barnes 
was  no  sufficient  evidence  that  the  foot-path  was  a  public  way;        wabd. 
secondly,  that  a  man  has  a  *right  to  make  a  hole  in  his  own  ground,       [  *4i6  ] 
and  is  not  bound  to  fence  an  adjoining  highway  against  such  a 
hole ;  thirdly,  that  the  third  issue  was  not  sustained,  in  its  terms, 
by  the  evidence. 

The  learned  Judge  told  the  jury,  that,  if  there  was  a  public  way 
abutting  on  the  area,  and  it  would  be  dangerous  to  persons  passing, 
unless  fenced,  or  a  public  way  so  near  that  it  would  produce  danger 
to  the  public,  unless  fenced,  the  defendant  would  be  liable,  unless 
the  accident  was  occasioned  by  want  of  ordinary  caution  on  the 
part  of  the  deceased. 

The  jury  found  that  there  was  an  immemorial  public  way 
abutting  on  the  area,  and  gave  a  verdict  for  the  plaintiff,  with  800^ 


Ttie  learned  Judge  haying  given  leave  to  the  counsel  for  the 
defendant  to  move  the  Court,  on  the  points  suggested  by  him,  a 
rule  was  obtained  accordingly,  to  show  cause  why  a  nonsuit  should 
not  be  entered;  and,  further,  why  the  judgment  should  not  be 
arrested,  on  the  ground  that  the  declaration  disclosed  no  good  cause 
of  action. 

On  the  argument  of  this  rule,  before  my  brothers  Coltman,  and 
Williams,  and  myself,  it  was  contended,  on  behalf  of  the  defendant, 
first,  that  the  evidence  on  the  part  of  the  plaintiff  furnished  no 
case  for  the  consideration  of  the  jury,  as  to  the  existence  of  an 
immemorial  public  foot-way  ;  secondly,  that  the  obligation  of  the 
defendant  to  fence  off  the  area,  was  not  properly  described  in  the 
declaration ;  thirdly,  that  no  such  obligation  existed  as  that 
alleged :  for,  that  the  owner  of  land  is  not  bound  to  fence  off  an 
excavation  in  it  by  the  side  of  a  public  road. 

As  to  the  first  point,  the  Court  was  clearly  of  opinion  that  there 
was  sufficient  evidence  to  go  to  the  jury,  as  to  the  existence  of 
a  public  foot-way  from  time  immemorial. 

As  to  the  second  point,  the  objection  was,  that  the  liability  of  the  [  417  j 
defendant  was  alleged  to  exist  in  respect  of  the  house  and  the 
appurtenances;  whereas,  on  the  evidence,  it  appeared  to  exist, 
if  at  all,  by  reason  of  the  possession  of  the  appurtenances  alone, 
i.e.  of  the  area.  But  the  Court  was  of  opinion  that  the  declaration 
might  be  regarded  as  truly  describing  the  origin  of  the  liability  of 
the  defendant,  viz.  that  he  was  in  the  possession  of  a  house,  to 
which  an  area  appertained,  abutting  on  a  public  foot-way. 
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Baiines  On  the  third  point,  however,  the  Court  felt  so  much  doubt  and 

w/bd.  difficulty,  that  a  second  argument  was  directed,  which  took  place  in 
Easter  Term  last,  before  Wilde,  Ch.  J.,  Coltman,  J.,  Cresswell,  J., 
and  V.  Williams,  J. 

The  arguments  for  the  plaintifif  were,  that,  when  a  public  way  has 
existed  from  time  immemorial,  the  public  have  a  right  to  enjoy  it 
with  ease  and  security;  and  that,  if  a  man  prevents  that  enjoy- 
ment, even  by  the  use  of  his  own  property,  he  is  responsible  as  for 
a  public  nuisance.  And  the  case  was  put,  of  the  proprietor  of  land 
over  which  a  public  way  passes,  excavating  his  land  on  each  side 
thereof,  so  as  to  leave  the  line  of  way  running  between  two 
precipices ;  which,  it  was  argued,  would,  in  effect,  make  the  way 
impassable,  and  therefore  be  a  public  nuisance.  And  the  cases  of 
Coupland  v.  Hardinghavi  (i)  and  Jar  vis  v.  Dean  (2)  were  cited. 

Coupland  v.  Hardingham  was  an  action  on  the  case  for  negligence, 
in  not  railing  in  or  guarding  an  area  before  a  house  in  Westminster, 
whereby  the  plaintiff  fell  down  into  the  area,  and  was  severely  hurt. 
The  defence  was,  that  the  premises  had  been  in  the  same  condition 
as  far  back  as  could  be  remembered,  and  before  the  defendant 
[  *4i8  ]  became  possessed  of  them.  But  Lord  *Ellenborouoh  held,  that, 
however  long  the  premises  might  have  been  in  this  condition,  as 
soon  as  the  defendant  took  possession  of  them  he  was  bound  to 
guard  against  the  danger  to  which  the  public  had  before  been 
exposed;  and  that  he  was  liable  for  the  consequences  of  having 
neglected  so  to  do,  in  the  same  manner  as  if  he  himself  had 
originated  the  nuisance :  and  the  learned  Judge  said  that  the  area 
belonged  to  the  house,  and  it  was  a  duty  which  the  law  cast  upon 
the  occupier  of  the  house,  to  render  it  secure. 

Jarvis  v.  Dean  was  also  an  action  on  the  case  to  recover  damages 
for  an  injury  occasioned  to  the  plaintiff  by  his  falling  at  night  into 
an  area,  which  the  declaration  alleged  the  defendant  wrongfully 
and  negligently  to  have  left  open  at  a  house  he  possessed,  in  the 
parish  of  Islington,  and  in,  near,  and  adjoining  a  certain  street 
there,  which  was  a  common  highway.  The  only  point  of  law 
decided  in  the  cause,  was,  as  to  whether  the  evidence  sufficiently 
proved  a  dedication  of  the  road  to  the  public.  And  the  case  is  only 
an  authority  on  the  present  subject,  to  this  extent,  viz.  that  it 
appears  to  have  been  assumed  as  a  matter  beyond  dispute,  that  the 
action  was  well  founded,  supposing  the  road  was  shown  to  have  been 
a  public  one. 

(1)  14  R.  11.  764  (3  Camp.  398).  (2)  3  Bing.  447  ;   U  Mooro,  354. 
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On  the  part  of  the  defendant,  it  was  argued,  that  no  use  which  a  Barnes 
man  chooses  to  make  of  his  own  property,  can  amount  to  a  nuisance  wabd. 
to  a  public  or  private  right,  unless  it  in  some  way  interferes  with 
the  lawful  enjoyment  of  that  right ;  that,  in  the  present  case,  the 
excavation  of  the  area  in  no  manner  interfered  with  the  way  itself, 
or  was  in  any  sense  hurtful  or  perilous  to  those  who  confined 
themselves  to  the  lawful  enjoyment  of  the  right  of  way ;  and  that  it 
was  only  to  those  who,  like  the  deceased,  committed  a  trespass,  by 
deviating  on  to  the  adjoining  land,  that  the  existence  of  the  area, 
though  *not  fenced,  could  be  in  any  degree  detrimental  or  dangerous.       [  •^l®  J 

In  support  of  this  view  of  the  subject,  reliance  was  placed  on 
the  case  of  Blythe  v.  Topham(i),  where  is  was  held,  that,  if  A., 
seised  of  a  waste  adjacent  to  a  highway,  digs  a  pit  in  the  waste, 
within  thirty-six  feet  of  the  highway,  and  the  mare  of  B.  escapes 
into  the  waste,  and  falls  into  the  pit,  and  dies  there ;  yet  B.  shall 
not  have  an  action  against  A.,  because  the  making  of  the  pit  in 
the  waste,  and  not  in  the  highway,  was  not  any  wrong  to  B. ;  but 
it  was  the  default  of  B.  himself  that  his  mare  escaped  into  the 
waste.  And,  in  further  support  of  this  doctrine,  a  passage  was 
cited  from  the  judgment  of  Aldbrson,  B.,  in  Jiyrdin  v.  C^iimp  (2), 
where  the  case  is  put  of  a  man,  who,  passing  in  the  dark  along  a 
foot-path,  should  happen  to  fall  into  a  pit  dug  in  the  adjoining 
field,  by  the  owner  of  it.  ''  In  such  a  case,"  says  the  learned 
Judge  (3),  "  the  party  digging  the  pit  would  be  responsible  for  the 
injury,  if  the  pit  were  dug  across  the  road ;  but,  if  it  were  only  in 
an  adjacent  field,  the  case  would  be  very  different,  for,  the  falling 
into  it  would  be  the  act  of  the  injured  party  himself."  And,  as  to 
the  case  of  Coupland  v.  Hardinghavi,  it  was  not  only  denied  to  be 
lawy  by  the  counsel  for  the  defendant,  but  it  was  further  argued, 
that,  in  that  case,  as  appeared  by  the  original  Nisi  Prius  record, 
procured  by  Goltman,  J.,  as  also  in  Jarvis  v.  Dean,  the  area  was  in 
one  count  alleged  to  be  in  the  highway. 

But  it  seems  clear  to  us,  that,  in  each  of  these  cases,  the  area 
in  question  was  not  parcel  of  the  road,  but  was  an  area  meant  to  be 
fenced  off  from  it,  in  the  ordinary  way,  by  upright  iron  rails,  so  as 
to  exclude  the  public  *from  it,  in  a  manner  quite  inconsistent  with  the  [  *^^^  1 
notion  of  its  being  itself  a  part  of  the  highway.  And,  with  respect  to 
the  case  of  Blythe  v.  Topham,  and  the  passage  cited  from  the  judg- 
ment in  Jordin  v.  Crump,  it  must  be  observed,  that,  in   these 

(1)  1  BoU.  Abr.  88 ;  Cro.  Jac.  158.  (3)  lb.  788. 

(2)  8  M.  &  W.  782. 
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Barnes      instances,  the  existence  of  the  pit  in  the  waste  or  field  adjoining  the 

Ward.       road,  is  not  said  to  have  been  dangerous  to  the  persons  or  cattle  of 

those  who  passed  along  the  road,  if  ordinary  caution  were  employed. 

In  the  present  case,  the  jury  expressly  found  the  way  to  have 
existed  immemorially ;  and  they  must  be  taken  to  have  found  that 
the  state  of  the  area  made  the  way  dangerous  for  those  passing 
along  it,  and  that  the  deceased  was  using  ordinary  caution  in  the 
exercise  of  the  right  of  way,  at  the  time  the  accident  happened. 

The  result  is,  considering  that  the  present  case  refers  to  a  newly- 
made  excavation  adjoining  an  immemorial  public  way,  which 
rendered  the  way  unsafe  to  those  who  used  it  with  ordinary  care, 
it  appears  to  us  after  much  consideration,  that  the  defendant,  in 
having  made  that  excavation,  was  guilty  of  a  public  nuisance,  even 
though  the  danger  consisted  in  the  risk  of  accidentally  deviating 
from  the  road  ;  for,  the  danger  thus  created  may  reasonably  deter 
prudent  persons  from  using  the  way,  and  thus  the  full  enjoyment 
of  it  by  the  public,  is,  in  effect,  as  much  impeded  as  in  the  case  of 
an  ordinary  nuisance  to  a  highway. 

With  regard  to  the  objection,  that  the  deceased  was  a  trespasser 
on  the  defendant's  land  at  the  time  tlie  injury  was  sustained,  it  by 
no  means  follows  from  this  circumstance  that  the  action  cannot 
be  maintained.  A  trespasser -is  liable  to  an  action  for  the  injury 
which  he  does :  but  he  does  not  forfeit  his  right  of  action  for  an 
injury  sustained.  Thus,  in  the  case  of  Bird  v.  nolbrookii)^  the 
[  *42i  ]  plaintiff  was  a  trespasser,  and,  indeed  *a  voluntary  one,  but  he  was 
held  entitled  to  an  action  for  an  injury  sustained  in  consequence  of 
the  wrongful  act  of  the  defendant,  without  any  want  of  ordinary 
caution  on  the  part  of  the  plaintiff,  although  the  injury  would  not 
have  occurred,  if  the  plaintiff  had  not  trespassed  on  the  defendant's 
land.  This  decision  was  approved  of  in  Lynch  v.  Nurdin  (2),  and 
also  in  the  case  of  Jordin  v.  Cmmp,  in  which  the  Court,  though 
expressing  a  doubt  as  to  whether  the  act  of  the  defendant  in  setting 
a  spring-gun  was  illegal,  agreed,  that,  if  it  were,  the  fact  of  the 
plaintiff's  being  a  trespasser  would  be  no  answer  to  the  action. 

For  these  reasons,  we  are  of  opinion  that  the  declaration  in  this 
case  discloses  a  good  cause  of  action  ;  and  also  that  the  third  issue 
was  properly  found  for  the  plaintiff. 

The  rule,  therefore,  must  be  discharged. 

Rule  discharged. 

(\)  29  H.   B.   657  (4  Bing.  628;  1  (2)  oo  B.  B.  191  (1  Q.  B.  37). 

Moo.  &  P.  607). 
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CKOLL   V.   EDGE.  mo. 

t'eh,  25. 
(9  0.  B.  479-^93  ;  S.  0.  19  L.  J.  0.  P.  261  ;  14  Jur.  553.)  

The  plaintiff  declared  against  the  defendant  for  an  alleged  infringement  I  ^'^  J 
of  a  patent  for  *'  improvements  in  the  manufacture  of  gas  for  the  purpose 
of  illumination,  and  in  the  apparatus  used  when  transmitting  and  measuring 
^1^,^^  The  defendant  pleaded,  fourthly,  that  the  plaintiff  did  not  particu- 
larly describe  his  invention,  and  in  what  maimer  the  same  was  to  be  per- 
formed, 4&c. ;  sixthly,  that  the  invention  described  in  the  specification,  was 
a  different  invention  from  that  for  which  the  letters-patent  were  granted, 
by  reason  whereof  the  lettera-patent  were  void.  At  the  trial,  the  plaintiff 
put  in  a  specification,  the  title  of  which  described  the  invention  to  be  of 
"  improvements  in  the  manufacture  of  gas  for  illumination,  and  in  the 
apparatus  used  therein  and  when  transmitting  and  measuring  gas ;  "  and 
which  stated  it  to  relate,  *' first,  to  a  mode  of  manufacturing  gas  for  the 
purpose  of  illumination ;  secondly,  to  improvements  in  setting  and  heating 
clay  retorts  fur  making  coal-gas ;  thirdly,  to  a  mode  of  manufacturing  clay 
retorts ;  fourthly,  to  improvements  in  apparatus  for  measuring  gas  when 
it  is  being  transmitted  to  the  consumer :  *' 

Held  that  there  was  a  material  variance  between  the  invention  specified, 
and  that  described  in  the  title  of  letters-patent;  and,  consequently,  that 
the  letters-patent  were  void ;  and  that  the  objection  was  available  under 
either  the  fourth  or  the  sixth  plea. 

This  was  an  action  upon  the  case  for  the  infringement  of  a  patent. 

The  declaration  stated  that  the  plaintiff  and  one  William 
Richards,  before  and  at  the  time  of  the  making  of  the  letters- 
patent,  and  of  the  committing  of  the  grievances  by  the  defendant 
as  thereinafter  mentioned,  were  the  true  and  first  inventors  of 
certain  "  improvements  in  the  manufacture  of  gas  for  the  purpose 
of  illumination,  and  in  apparatus  used  when  transmitting  and 
measuring  gas : "  it  then  proceeded  to  allege  the  grant  to  them  of 
letters-patent,  dated  the  7th  of  March,  1844,  subject  to  the  usual 
condition  for  the  inrolment  of  a  specification  within  six  calendar 
months ;  and  averred  that  such  specification  was  duly  inrolled  on 
the  7th  of  September,  1844 :  Breach,  that  the  defendant,  well 
knowing  the  premises,  but  contriving,  and  wrongfully  intending  to 
injure  the  plaintiff,  and  to  deprive  him  of  the  profits,  benefits,  and 
advantages  which  he  *might  and  otherwise  would  have  derived  [  *^80  ] 
and  acquired  from  the  making,  using,  exercising,  and  vending  of 
the  said  invention,  after  the  making  of  the  said  letters-patent,  and 
within  the  term  of  years  in  the  said  letters-patent  mentioned,  to 
wit,  on  the  11th  of  September,  1845,  and  on  divers  other  days  and 
times  between  that  day  and  the  commencement  of  the  suit,  and 
within  that  part  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  called  England,  unlawfully  and  unjustly,  without  the  leave 
or  licence,  and  against  the  will  of  the  plaintiff  and  the  said  William 
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Croll  Richards,  or  either  of  them,  made  and  sold  divers,  to  wit,  one 
Edge.  thousand  apparatus  to  be  used  for  transmitting  and  measuring 
gas,  with  certain  improvements  in  the  construction  thereof,  which 
said  improvements  were  intended  to,  and  did,  imitate  and  resemble 
the  said  improvements  in  the  said  letters-patent  so  invented  by 
the  plaintiff  and  the  said  William  liichards  as  aforesaid,  in  breach 
of  the  said  apparatus,  and  against  the  privilege  so  granted  to 
the  plaintiff  and  the  said  William  Richards  and  their  assigns 
as  aforesaid ;  whereby  the  plaintiff  had  been  and  was  greatly 
injured,  <bc. 

The  defendant  pleaded,  amongst  other  pleas, — secondly,  non  con- 
cessit ;  fourthly,  that  the  plaintiff  and  the  said  William  Richards 
did  not,  nor  did  either  of  them,  particularly  describe  and  ascertain 
the  nature  of  their  said  invention,  and  in  what  manner  the  same 
was  to  be  performed,  in  manner  and  form  as  the  plaintiff  had 
above  in  that  behalf  alleged,  concluding  to  the  country ;  sixthly, 
that  the  invention  in  the  said  instrument  in  writing  particularly 
described  and  ascertained,  was  not  the  invention  for  which  the 
said  letters-patent  were  granted,  but  another  and  a  different  inven- 
tion ;  and  that,  by  reason  thereof,  the  said  letters-patent,  and  the 
rights,  liberties,  privileges,  benefits,  monopolies,  and  advantages  in 
[  *48i  ]  and  by  the  said  letters-patent  ^granted,  and  the  prohibitions  therein 
contained,  before  and  at  the  said  several  times  when  &c.  were,  and 
still  remained,  wholly  void  and  of  no  effect,  and  the  same  were 
and  continued  wholly  lost  to  the  plaintiff ;  wherefore  the  defendant, 
at  the  said  several  times  when  &c.  in  the  declaration  mentioned, 
committed  the  said  several  grievances  in  the  declaration  mentioned, 
as  he  lawfully  might  for  the  cause  aforesaid;  verification  ;  seventhly, 
that,  before  the  making  of  the  letters-patent,  the  plaintiff  and 
Richards,  by  their  petition  in  the  said  letters-patent  mentioned, 
represented  to  the  Grown  that  the  said  invention  was  of,  amongst 
other  things,  improvements  in  the  manufacture  of  gas  for  the  pur- 
pose of  illumination ;  whereas,  the  said  representation  was  false, 
and  the  said  invention  was  not  an  invention  of  any  improvement 
in  the  manufacture  of  gas  for  the  purpose  of  illumination ;  whereby 
the  Crown  had  been  deceived  in  the  grant,  &c.,  verification. 

The  plaintiff  by  his  replication  traversed  the  sixth  and  seventh 
pleas,  and  joined  issue  upon  the  others. 

The  cause  was  tried  before  Wilde,  Ch.  J.,  at  the  sittings  in 
London  after  Trinity  Term,  1847.  The  letters-patent,  which  were 
put  in,  corresponded  with  the  claim  as  disclosed  in  the  declaration. 
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But  the  specification,  which    was  also   put    in   by   the  plaintiff,        csoll 
recited  the  grant  of  a  patent  with  a  somewhat  different  title, —        edgk. 
stating  it  to   be  for  ''improvements   in  the  manufacture  of   gas 
for  the  purpose  of  illumination,  and  in  the  apparatus  used  therein 
and  when  transmitting  and  measuring  gas."     The  invention  was 
described  as  relating,  "first,  to  a^mode  of  manufacturing  gas  for  the 
purpose  of  illumination ;  secondly,  to  improvements  in  setting  and 
heating  clay  retorts  for  making  coal-gas ;  thirdly,  to  a  mode  of 
manufacturing  clay   retorts ;   and   fourthly,   to  improvements   in 
apparatus  for  measuring  gas  when  it  is  being  transmitted  to  the 
^consumer."    Reference  was  then  made  to  the  drawings  annexed  to       [  ^^^^  ] 
the  specification,  and  the  specification  proceeded  to  describe  the  nature 
and  the  mode  of  performing  each  of  those  four  heads  of  claim. 

On  the  part  of  the  defendant,  it  was  submitted  that  the 
specification  showed  an  invention  different  from  that  for  which 
the  patent  was  granted,  inasmuch  as  it  claimed,  in  addition 
to  the  improvements  in  the  manufacture  and  measuring  of  gas, 
the  making  of  clay  retorts. 

For  the  plaintiff,  it  was  insisted,  that  the  substantial  object  of 
the  specification  was,  improvements  in  the  manufacture  of  gas, 
and  in  the  apparatus  for  transmitting  and  measuring  it ;  and  that 
the  making  of  clay  retorts  was  only  subservient  to  the  manufacture 
of  gas. 

The  learned  Judge  inclined  to  think  the  objection  fatal ;  and  a 
verdict  was  entered  for  the  defendant  on  the  fourth,  sixth,  and 
seventh  issues,  the  jury  being  discharged  from  finding  any  verdict 
upon  the  other  issues,  and  leave  being  reserved  to  the  plaintiff  to 
move  to  enter  the  verdict  for  him  upon  all  or  any  of  the  issues  so 
found  for  the  defendant,  with  408.  damages,  if  the  Court  should  be  of 
opinion  that  the  specification  produced  sustained  the  patent.  It 
was  also  agreed  that  the  Lord  Chief  Justice  should  be  considered  as 
having  given  such  direction  as  the  Court  upon  the  argument 
should  think  he  ought  to  have  given,  and  that  the  party  against 
whom  the  decision  might  be  given,  should  be  considered  as  having 
tendered  a  bill  of  exceptions  to  such  direction,  in  order  to  obtain 
the  opinion  of  a  court  of  error. 

Channell,  Serjt.,  in  the  following  Michaelmas  Term,  obtained  a 
rule  7ii8i  accordingly. 

He  submitted,  first,  that  the  specification,  taken  altogether,  did 
not  claim  anythuig  beyond  what  the  letters-patent  entitled  *the       [ 
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Croll  patentees  to ;  secondly,  that,  if  it  did  claim  something  more,  the 
Edob.  matter  so  claimed  was  so  entirely  distinct  from  and  independent  of 
the  real  subject  of  the  plaintiff's  claim,  that  it  might  be  rejected  as 
surplusage,  and  did  not  vitiate  the  patent;  thirdly,  that  the  fourth, 
sixth,  and  seventh  pleas  were  not  properly  framed  to  raise  the 
objection. 

ttyles,  Serjt.,  Webster,  and  Duncan,  showed  cause,  in  Hilary 
Term,  1849 : 

The  title  of  the  letters-patent  involves  two  heads  of  claim,  viz. 
**  improvements  in  the  manufacture  of  gas,"  and  *'  improvements  in 
apparatus  used  when  transmitting  and  measuring  gas."  The 
invention  recited  in  the  specification  is  of  something  totally  dif- 
ferent :  it  is  of  **  improvements  in  the  manufacture  of  gas  for  the 
purpose  of  illumination,  and  in  the  apparatus  used  therein  and 
when  transmitting  and  measuring  gas,"  clearly  involving  a  claim 
for  improvements  in  the  apparatus  used  in  the  manufacture  of  gas. 
It  is  clear  that  the  objection  is  one  which  must  prevail,  if  properly 
taken.  The  allegation  of  the  inrolment  of  a  specification  is  a 
material  one :  if  the  specification  cannot  be  read,  the  plaintiff  does 
not  support  his  declaration :  Walton  v.  Potter  (i) ;  Muntz  v. 
Foster  (2).  There  is  no  pretence  for  saying  that  the  improved  mode 
of  making  clay  retorts,  by  hydraulic  or  other  pressure,  is  an 
improvement  in  apparatus  for  **  transmitting  and  measuring  "  gas  : 
the  claim  is  clearly  referable  only  to  apparatus  to  be  used  in 
the  manufacture  of  gas :  and,  if  so,  it  is  a  claim  which  is  not 
within  the  patent.  In  Rex  v.  Wlieeler  (8),  a  patent  had  been  granted 
for  "  a  new  or  improved  method  of  drying  and  preparing  malt :  " 
[  *484  ]  in  the  specification  it  was  stated  that  *the  invention  consisted  in 
exposing  malt,  previously  made,  to  a  very  high  degree  of  heat ; 
but  it  did  not  describe  any  new  machine  invented  for  that  purpose, 
nor  the  state,  whether  moist  or  dry,  in  which  the  malt  was 
originally  to  be  taken  for  the  purpose  of  being  subjected  to  the 
process,  nor  the  utmost  degree  of  heat  which  might  be  safely 
used,  nor  the  length  of  time  to  be  employed,  nor  the  exact 
criterion  by  which  it  might  be  known  when  tbe  process  was 
accomplished:  and  it  was  held  that  the  patent  was  void,  first, 
because  the  specification    was  not   sufficiently  precise;  [secondly, 

(1)  3  Man.  &  G.  411 ;  4  Scott,  N.  B.      471 ;  1  Dowl.  &  L.  737. 

91.  (3)  20  R.  R.  405  (2  B.  &  Aid.  345). 

(2)  6  Man.  &  G.  734 ;  7  Scott,  N.  R. 
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because  the  patent  appeared  to  be  for  a  different  thing  from  that       Groll 
mentioned  in  the  specification.  Edge. 

(Maule,  J. :  Does  every  excess  of  claim  vitiate  a  patent  ? ) 

Yes,  unless  amended  under  the  provisions  of  Lord  Brougham's 
Act,  5  &  6  Will.  lY.  c.  88,  s.  1.  This  defence  is  available  under  non 
concessit,  which,  as  Tindal,  Ch.  J.,  observes,  in  Bedells  v.  Massey  (i), 
is  the  only  way  in  which  the  defendant  can  raise  the  question 
whether  that  which  the  plaintiff  claims  is  within  the  grant. 

(Maule,  J. :  Suppose  there  was  no  specification  at  all  inroUed, 
could  you  show  that  under  non  concessit  ?) 

No.      [They    referred    to  Bunnett    v.    Smith  {2)    and    Hill    v. 
Thompson  {b)J] 

At  all  events,  the  objection  is  sustainable  under  the  sixth  plea,  [  485  ] 
which  states  that  the  invention  specified  is  not  that  for  which 
the  patent  was  granted.  There  is  no  case  in  which  it  has  been 
held  that  any  part  of  the  claim  can  be  rejected  as  surplusage. 
Lord  Lyndhurst,  in  Sturz  v.  De  la  Rue  {4,),  says,  that,  "  the  descrip- 
tion in  the  patent  must  unquestionably  give  some  idea,  and,  so  far 
as  it  goes,  a  true  idea,  of  the  alleged  invention,  though  the 
specification  may  be  brought  in  aid  to  explain  it." 

Channell,  Serjt.,  in  support  of  the  rule :  [  48(>  ] 

In  Morgan  v.  Seaward  (6)  Parke,  B.,  in  delivering  the  judgment 
of  the  Court,  says  :  ''  That  a  false  suggestion  of  the  grantee  avoids 
an  ordinary  grant  of  lands  or  tenements  from  the  Crown,  is  a  maxim 
of  the  common  law :  and  such  a  grant  is  void,  not  against  the  Crown 
merely,  but  in  a  suit  against  a  third  person  :  Travell  v.  Carteret  (6); 
Alcock  V.  Cooke  {1),  It  is  on  the  same  principle  that  a  patent  for 
two  or  more  inventions,  when  one  is  not  new,  is  void  altogether,  as 
was  held  in  HiU  v.  Thompson  (8)  and  Brunton  v.  Hawkes  (9) ;  for, 
although  the  statute  invalidates  a  patent  for  want  of  novelty,  and 

(1)7  Man.  &  O.  630 ;  8  Soott,  N.  R.  1  Webster's  Patent  Cases,  187). 

337 ;   2  DowL  &  L.  322.  (6)  3  Lev.  134. 

(2>  13  M.  &  W.  552;  2  Dowl.  &  L.  (7)  30  E.  R.  625  (5  Bing.  340;    2 

380.  Moo.  &  P.  625). 

(3)  17  R.   B.  156  (3  Mer.  622;    1  (8)  20  R.  R.  488(8  Taunt.  375;  2 
Webster's  Patent  Cases,  237).  Moore,  424). 

(4)  29  R.  R.  24  (5  Russ.  322,  324).  (9)  23  R.  R  382  (4  B.  &  Aid.  541). 
(d)  46  R.  R.  700  (2  M.  &  W.  544 ; 
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Croll  consequently,  by  force  of  the  statate,  the  patent  would  be  void,  so 
Edge.  ^^^  ^^  related  to  that  which  was  old,  yet  the  principle  on  which 
the  patent  has  been  held  to  be  void  altogether,  is,  that  the  considera- 
tion for  the  grant  is  novelty  of  all,  and,  the  consideration  failing, 
the  Crown  being  deceived  in  its  grant,  the  patent  is  void,  and  no 
action  maintainable  upon  it."  In  Nickels  v.  Haslam  (i),  letters- 
patent  were  obtained  for  improvements  in  the  manufacture  of  a 
certain  article :  the  specification  described  a  single  improvement  in 
the  mode  of  manufacturing  that  article :  and  it  was  held  that  this 
[  497  ]  was  not  an  inconsistency  invalidating  the  patent.  *  *  The 
question  here  is,  what  is  the  fair  meaning  of  the  first  branch  of  the 
plaintiffs'  claim.  They  were  bound  to  show  some  sort  of  improve- 
ment in  the  mode  of  manufacturing  gas  for  the  purpose  of 
illumination.  They  do  not  claim  the  making  of  retorts;  but  merely 
the  use  of  clay  retorts  made  upon  the  principle  described  in  the 
specification,  as  ancillary  to  the  improved  manufacture  of  gas. 

(Maule,  J. :  Then  they  ought  to  have  claimed  the  using,  and 
not  the  making  of  them.  The  specification  in  effect  describes  the 
claim  to  consist  of  two  things :  first,  the  manufacture  of  gas,  with 
improvements  in  setting  and  heating  clay  retorts;  secondly,  the 
making  the  retorts.  Would  the  making  of  clay  retorts  in  the  mode 
described,  for  the  purpose  of  being  used  in  the  manufacture  of  gas, 
be  an  infringement  of  this  patent  ?) 

It  is  submitted  that  it  would  not.  The  making  of  the  retorts  is 
not  claimed,  but  merely  the  use  of  them  as  subservient  to  the 
improved  manufacture  of  that  which  was  the  real  subject-matter 
of  the  patent.  The  patentees  were  bound  to  describe  the  retorts 
in  their  specification,  as  a  mode  of  producing  the  improved  result : 
see  Clegg's  Patent  (a). 
[  •488  ]  The  next  question  is,  whether  the  patent  is  defeated  *by  the 

introduction  of  the  matter  which  comprises  the  third  head  of 
claim  in  the  specification:  and  that  depends  upon  whether  or 
not  there  is  any  plea  upon  the  record  adapted  to  raise  the 
objection.     *     *    * 

Cur.  adv.  vtdt, 

[  490  ]       Maulb,  J.,  now  delivered  the  judgment  of  the  Court  : 

This  was  a  motion  for  a  new  trial,  in  an  action  upon  the  case 

(1)  7  Man.  &  G.  378  ;  8  Scott,  N.  B.         (2)  1  Webster's  Patent  Cases,  103. 
97. 
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for  an  infringement  of  a  patent,  which  was  described  in  the  declara-  Cboll 
tion  to  be  '*  for  certain  improvements  in  the  manufacture  of  gas  edge. 
for  the  purpose  of  illumination,  and  in  the  apparatus  used  when 
transmitting  and  measuring  gas."  There  were  several  pleas: 
amongst  others,  was  one, — the  sixth, — which  stated  that  the 
invention  described  in  the  specification  was  a  different  invention 
from  that  for  which  the  letters-patent  were  granted,  and  that,  by 
reason  thereof,  the  letters-patent  were  void.  There  was  likewise 
a  plea  of  non  concessit. 

At  the  trial  before  Wilde,  Ch.  J.,  a  verdict  was  found  for 
defendant  on  the  fourth,  sixth,  and  seventh  issues,  the  jury  being 
discharged  as  to  the  other  issues ;  and  a  rule  nisi  was  afterwards 
obtained,  pursuant  to  leave  reserved  at  the  trial,  to  enter  a  verdict 
for  the  plaintiff  on  those  issues  with  40s.  damages.  Upon  the 
argument  of  that  rule,  the  question  mainly  turned  upon  the 
sufficiency  of  the  specification,  regard  being  had  to  the  pleas  I 
have  mentioned. 

It  appeared  that  the  letters-patent  had  been  granted  for  the 
objects  mentioned  in  the  declaration.     The  patent  was  properly 
described  in  the  declaration  as  a  patent  for  '*  improvements  in  the 
manufacture  of  gas  for  the  purpose  of  illumination,  and  in  the 
apparatus    used   when  transmitting    and  measuring    gas."     No 
specification  appeared  to  have  been  inroUed  of  any  patent  with  that 
particular  title ;  but  a  specification  was  inrolled,  reciting  the  grant 
of  a  patent  with  a  title  somewhat  *similar  to  that  mentioned  in       f  **^^  1 
the  declaration,  but  with   the  additional  words  ''  therein  and " 
interpolated  between  "used  "and  ''when,"  so  that  the  specifica- 
tion as  inrolled  was  in  its  title  or  introductory  part  represented  as 
being  a  specification  of  an  invention  "for  improvements  in  the 
manufacture  of  gas  for  the  purpose  of  illumination,  and  in  the 
apparatus  used  therein  and  when  transmitting  and  measuring  gas." 
The  insertion  is  slight  as  to  the  number  of  words,  but  it  adds  most 
materially  to  the  meaning  of  the  sentence,  and  extends  substantially 
the  grant  of  the  Crown;  because  the  title,  as  suggested  in  the 
specification,  represents  the  patent  as  being  a  patent  for  different 
kinds  of  apparatus  used  for  two  distinct  things,  viz.  the  making 
of  gas,  and  the  transmitting  and  measuring  it.    The  making  of  gas 
is  a  chemical  operation,  which  has  now  become  familiar,  and  con- 
sists in  evolving  from  coal,  or  other  suitable  material,  ordinarily 
by  means  of  heat,  the  gas  which  is  contained  therein  or  capable 
of  being  produced  therefrom.    The  improvement  of  the  apparatus 
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Groll  used  in  that  process,  is  described  in  the  specification  as  one  of  the 
Edgb.  objects  of  the  patent.  The  other  object  which  is  mentioned  in  the 
title  of  the  specification  is,  the  improvement  of  apparatus  used 
in  "transmitting  and  measuring  gas."  The  transmission  and 
measuring  of  gas,  as  is  well  known,  are  performed  by  sending  it 
through  pipes  and  through  a  certain  instrument  called  a  meter, 
on  its  way  to  the  premises  of  the  consumer.  The  two  objects  thus 
referred  to  are  evidently  perfectly  distinct  from  and  independent 
of  each  other, — the  manufacture  of  gas  being  one  thing,  and  the 
issuing  it  for  consumption  another. 

Now,  the  patent  granted,  was,  a  patent  "  for  certain  improve- 
ments in  the  manufacture  of  gas  for  the  purpose  of  illumination, 
and  in  the  apparatus  used," — not,  "  when  manufacturing  gas,"  but 
[  ♦492  ]  "  when  transmitting  *and  measuring  gas."  The  title  did  not  pro- 
fess to  comprehend  improvements  in  any  apparatus  used  in  making 
gas.  The  patentees  in  representing  to  the  Crown  the  nature  of 
the  invention  which  they  had  discovered,  did  not  give  the  Crown 
notice  that  they  claimed  the  exclusive  use  of  any  apparatus  for 
making  gas.  The  title  of  the  patent  as  described  in  the  specifica- 
tion is  one  which  comprehends  as  well  improvements  in  apparatus 
for  making  gas,  as  improvements  in  apparatus  used  in  its  trans- 
mission and  metage.  And,  when  the  body  of  the  specification  is 
looked  at,  one  main  part  of  the  patentees'  claim  consists  of  what 
may  be,  and  probably  is,  a  new  mode  of  manufacturing  clay 
retorts, — an  apparatus  used  in  the  manufacture,  and  not  in  the 
transmitting  and  measuring  of  gas.  Any  person  reading  the 
specification  for  the  purpose  of  ascertaining  what  the  patentees 
claimed  as  their  exclusive  right,  would  see  without  doubt  that  a 
material  branch  of  their  claim,  and  of  the  patent  the  specification 
of  which  they  were  professing  to  inrol,  was,  an  improvement  in 
apparatus  used  in  the  manufacture  of  gas.  Now,  no  patent  at  all 
has  been  granted  to  them  for  that:  and  it  appears  to  us  to  be 
difficult  to  suppose  that  the  inrolling  a  specification  in  the  terms 
here  used  can  have  been  intended  as  otherwise  than  an  attempt  on 
the  part  of  the  grantees  to  remedy  an  oversight,  and  so  to  alter 
and  enlarge  the  patent.  It  seems  to  us  that  they  have  specified 
for  a  more  extensive  and  a  different  patent  from  that  which  was 
granted  to  them.  We  therefore  think  the  specification  insufficient : 
and  tbat  the  objection  properly  arises  on  the  sixth  plea.  Probably 
non  concessit^  or  the  fourth  plea,  which  states  that  the  plaintifif  and 
Bichards  did  not  particularly  describe  the  nature  of  their  invention. 
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and  in  what  manner  the  same  was  to  be  performed,  inodo  et  founds  Cboll 
would  equally  raise  *the  defence,  if  the  sixth  plea  were  not  enough  bdob. 
for  the  purpose*  [  •^'.'a  j 

Upon  the  whole  we  think  that  the  direction  of  the  Lord  Chief 
JtsTiGB  was  substantially  correct,  and  that  the  defendant  is  entitled 
to  have  the  verdict  entered  for  him  upon  the  fourth  or  the  sixth 
issues,  or  on  both,  at  his  election  ;  and  consequently  that  the  rule 
for  entering  the  verdict  for  the  plaintiff  must  be  discharged^  The 
postea  will  therefore  be  stayed  until  the  first  day  of  the  next  Term^ 
to  give  the  defendant  an  opportunity  of  making  his  election,  and  of 
applying  to  his  Lordship  to  enter  the  verdict  accordingly. 

Rule  diBcharg^dk 


BOULTEE  V.  PEPLOW.  i85o. 

BOULTER  V.  BROOKE.  '^''— 

(9  C.  R  493—509 ;  S.  C.  19  L.  J.  0.  P.  190 ;  14  Jur.  248.)  ^  *^*  ^ 

A.,  B.,  and  C,  by  an  agreement  in  writing,  hired  premises  of  D. :  the 
premises  so  hired  were  intended  to  be,  and  were,  used  for  the  purposes  of 
a  Joint-Stock  Company,  of  which  A.,  B.,  and  C.  were  at  the  time  of  the 
contract  committee-men :  rent  was  for  some  time  paid  by  the  Company, 
but  ultimately  became  in  arrear  ;  whereupon  D.  sued  A.,  B.,  and  C.  upon 
the  agreement:  B.  and  C.  suffered  judgment  by  default,  and  D.  recovered 
the  amount  of  rent  and  costs  against  A. : 

Held,  that  A.  was  entitled  to  sue  B.  and  C.  for  contribution ;  and  that 
his  remedy  against  B.  was  not  affected  by  the  circumstance  of  B.'s  having 
ceased  to  be  a  member  of  the  committee  before  the  accruing  of  the  rent  in 
respect  of  which  the  action  was  brought. 

These  were  actions  of  debt  for  money  paid,  money  lent,  and 
money  found  dae  upon  an  account  stated.  The  defendant  in  each 
case  pleaded  nunquam  indehitatits ;  upon  which  issue  was  joined. 

Boulter  v.  Pcplow  was  tried  before  Wilde,  Cli.  J.,  at  the  sittings 
in  London  after  Trinity  Term  last.  It  appeared,  that,  by  an  agree- 
ment bearing  date  the  11th  of  April,  1846,  Messrs.  White  and  Gillett 
demised  to  Boulter,  Peplow,  and  Brooke,  who  were  described  in  *the  [  '494  i 
agreement  as  three  of  the  provisional  committee  of  the  Universal 
Gas-Light  Company,  certain  premises  situate  at  No.  11,  Old  Jewry 
Chambers,  in  the  city  of  London,  at  the  yearly  rent  of  ^80/.,  which 
Boulter,  Peplow,  and  Brooke  thereby  agreed  to  pay.  The  premises 
were  taken  possession  of,  on  behalf  of  the  proposed  Company,  on 
the  27th  of  April.  The  deed  of  settlement  of  the  Company  was 
registered  on  the  29th  of  September,  in  the  same  year.  White  and 
Gillett  having  brought  an  action  against  Boulter,  Peplow,  and 
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BonLTER     Brooke,  to  recover  arrears  of  rent  from  Christmas,  1846,  to  Lady 

Pkplow.      Day>  1848,  Feplow  and  Brooke  suffered  judgment  to  go  by  default, 

and  a  verdict  having  been  obtained  against  Boulter,  the  amount  of 

the  damages  and  costs  were  levied  upon  him  ;  and  he  brought  these 

actions  against  Feplow  and  Brooke  to  recover  contribution. 

On  the  part  of  the  defendants,  it  was  objected  that  the  actions 
were  not  maintainable,  inasmuch  as  Boulter,  Feplow,  and  Brooke 
were  partners  in  the  Company  for  whose  use  the  premises  were 
taken. 

To  this  it  was  answered,  that  there  was  no  partnership  at  the 
time  this  contract  was  entered  into,  the  deed  of  settlement  not 
having  been  registered,  and  no  complete  Company  having  been 
formed. 

The  Lord  Chief  Justice  overruled  the  objection,  reserving 
leave  to  the  defendant  to  move  to  enter  a  verdict  for  him,  or  a 
nonsuit. 

On  the  part  of  the  defendant,  a  copy  of  the  registered  deed 
of  settlement,  dated  the  20th  of  September,  1846,  was  offered  in 
evidence.  It  was  produced  by  a  clerk  from  the  office  of  the  Registrar- 
General  of  Joint-Stock  Companies,  but  was  not  stamped.  Indorsed 
upon  it,  pursuant  to  the  9  &  10  Vict.  c.  110,  s.  7,  sched.  (B.),  was 
the  following  certificate : 

[  '495  ]  "We  do  hereby  certify  that  the  within- written  *deed  is  the  deed 

of  settlement  of  the  Universal  Gas-Light  Company,  and  that,  to  the 
best  of  our  knowledge,  the  particulars  therein  contained  are 
correctly  set  forth. 

(Signed)        "John  M.  Field. 
"E.  Boulter." 

For  the  plaintiff,  it  was  insisted  that  the  copy  was  not  admissible 
to  prove  either  the  execution  or  the  contents  of  the  deed,  but  that 
the  original  should  have  been  produced,  or  a  certified  copy  or 
extract,  according  to  the  7  &  8  Vict.  c.  110,  s.  18  (i). 

The  learned  Judge  ruled  that  the  copy  was  admissible,  on  the 
principle  established  by  Slatterie  v.  Pooley  (2). 

It  appeared  that  the  deed  had  been  executed  by  the  plaintiff  and 
by  Feplow  and  Brooke  ;  and,  after  reciting  that  there  was  due  to  the 
defendant  Feplow,  as  one  of  the  provisional  committee,  the  sum  of 
674Z.  4«.  GiL,  for  moneys  advanced  by  him  towards  the  formation  of 

(1)  Repealed  by  26  &  26  Vict  c.  89.      Vict  c.  26,  8.  6.— J.  G.  F. 
See  now  b.  174  of  that  Act  and  40  &  41  (2)  55  K.  R  760  (6  M.  &  W.  664). 
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the  Company,   for  contingent  expenses,  rent  of  offices,  &c.,  the      boulteb 
deed  contained  the  following,  amongst  other  clauses :  1.  That  the      peplow. 
Company  should  be  named  "  The  Universal  Gas-Light  Company." 
4.  That  the  business  *of  the  Company  should   be  conducted  at       [  ^4»6  ] 
No.  11,  Old  Jewry  Chambers.  7.  That  the  plaintiff  and  the  defendants 
should  be  three  of  the  directors.    82.  That  the  directors  should 
provide  and  maintain  offices  and  other  convenient  rooms,  as  they 
should  deem  fit,   for   conducting  the  business   of  the  Company. 
152.  That  the  several  parties  to  the  deed  did  thereby  ratify  and  con- 
firm all  acts,  deeds,  matters,  and  things  which,  up  to  that  date,  had 
been  done,  executed,  and  performed  by  the  then  directors  of  the 
Company,  or  any  of  them,  or  by  the  order  and  direction  of  them  or 
any  of  them  in  regard  to  the  formation  and  business  of  the  company, 
the  funds  and  property  thereof,  or  in  any  wise  relating  thereto. 
A  verdict  having  been  found  for  the  plaintiff,  damages  4l5L  11^., 

Byles,  Serjt.,  in  Michaelmas  Term  last,  pursuant  to  the  leave 
reserved  to  him  at  the  trial,  obtained  a  rule  nisi  to  enter  a  verdict 
for  the  defendant.  He  referred  to  Sadler  v.  Nixon  (i),  Helme  v. 
Smith  (2),  and  Pearson  v.  Skelton  (3),  and  to  Collier  on  Partnership  (4). 

Kinglake,  Serji,  and  Pashley,  now  showed  cause. 

The  plaintiff  and  the  two  defendants,  Peplow  and  Brooke,  were 
clearly  liable  to  White  and  Gillett.  At  *the  time  the  contract  in  [  *497  ] 
question  was  entered  into,  the  Company  had  not  been  formed  :  it  was 
not  proved  that  there  was  any  provisional  committee :  but  these  three 
persons,  Boulter,  Brooke,  and  Peplow,  took  upon  themselves  indi- 
vidually to  hire  the  offices.  They  clearly  had  no  authority  to  bind  the 
rest  of  the  committee,  if  any  did  exist :  Wyldy.  Hopkins  (5) ;  Barker  v. 
Stead  (6).  There  is  nothing  to  prevent  a  co-contractor  from  bringing 
an  action  against  those  who  may  be  associated  with  him  in  an  under- 
taking of  this  sort.  In  Lucas  v.  Beach  (7) ,  the  plaintiff  entered  into  an 
express  contract  with  a  committee  of  individuals  associated  together 
for  the  purpose  of  obtaining  an  Act  of  Parliament  for  making  a 
turnpike-road,  to  do  certain  work  for  a  specified  sum :  he  afterwards 
caused  his  name  to  be  inserted  in  the  list  of  subscribers,  for  two 
shares :  and  it  was  held  that  he  was  not  thereby  precluded  from 
recovering  upon    such    express    contract.    A    mere    preliminary 

(1)  5  B.  &  Ad.  936.  (4)  2nd  ed.  p.  188. 

(2)  33  E.  B.  630  (7  Bing.  709  ;  5  (6)  71  E.  E.  751  (15  M.  &  W.  617). 
Moo.  &  P.  744).  (6)  3  0.  B.  946. 

(3)  46  E.  E.  380  (1  M.  &  W.  504).  (7)  56  E.  K  419  (1  Man.  &  G.  417). 
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BouLTKft  anangement  will  not  constitute  a  partnership ;  as  was  held  in  Fox 
Peplow.  ^'  Clifton  (1),  Fox  v.  Frith  (2),  and  many  other  cases.  Reliance  was 
placed,  on  the  part  of  the  defendant,  at  the  trial,  upon  Holmes  v. 
Higgim  (s).  There,  a  number  of  persons,  including  the  plaintiff 
and  the  defendant,  had  associated  themselves  together  for  the 
purpose  of  obtaining  a  bill  in  Parliament  to  make  a  railway ;  the 
defendant  acted  as  chairman ;  the  plaintiff,  who  was  the  surveyor, 
brought  an  action,  for  work  done  by  him  as  such,  against  the 
defendant ;  and  it  was  held,  that  the  action  was  not  maintainable 
against  the  partnership,  on  the  ground  that  the  same  person  could 
not  be  both  plaintiff  and  defendant  in  the  same  action. 

(Cbbsswbll,  J. :  The  decision  there  is  put  upon  the  ground  of 
liability  to  contribution.) 

[[  498  ]  There,  as  in  WiUon  v.  Viscount  Curzon  (4),  there  was  no  express 
contract  between  the  plaintiff  and  the  defendant,  and  no  duty 
implied  by  law  to  indemnify  the  plaintiff.  Chadwick  v.  Clarke  (5), 
where  Holmes  v.  Higgins  was  referred  to,  is  an  authority  to  show, 
that,  under  circumstances  like  those  of  the  present  case,  an  action 
will  lie  upon  an  express  contract.  Edger  v.  Knapp  (6)  is  directly  in 
point.  There,  four  persons  who  had  acted  as  directors  of  a  proposed 
Railway  Company,  being  sued  for  debts  contracted  on  account  of  the 
concern,  jointly  retained  an  attorney  to  defend  them,  on  their 
personal  responsibility ;  and  it  was  held,  that  one  of  the  four,  who 
had  paid  the  attorney's  bill,  was  entitled  to  sue  the  others  for 
contribution. 

(Cbbsswbll,  J. :  Suppose  the  premises  had  originally  been  taken 
upon  the  credit  of  the  Company ;  and,  after  a  distress  for  rent,  these 
three  persons  had  jointly  entered  into  an  independent  contract  to 
pay  the  amount,  and  one  of  them  had  afterwards  paid  the  whole, — 
could  he  not  have  sued  the  others  for  contribution  ?) 

Clearly  he  might.  Nothing  that  was  afterwards  done  here  could 
in  any  respect  vary  the  nature  of  the  contract  of  the  11th  of  April, 
1846.  [They  referred  to  Story  on  Partnership,  §  221,  and 
[  500  J  Fitzherbert's  Natura  Brevium,  p.  162,  B.  C]  One  of  several 
co-sureties  in  a  bond  may  recover  against  any  one  of  the  others  his 

(1)  31  B.  E.  536  (6  Bing.  776).  (4)  15  M.  &  W.  532. 

(2)  62  B.  B.  546  (10  M.  &  W.  131).  (5)  1  C.  B.  700. 

(3)  1  B.  &  0.  74 ;  2  Dowl.  &  By.  (6)  63  B.  B.  4«9  (5  Man.  &  G.  753  ; 
196»  6  Scott,  N.  B.  707). 
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aliquot  proportion  of  the  money  paid  by  him  under  the  bond,  regard      boulter 
being  had  to  the  number  of  sureties :  Coicell  v.  Edwards  (i).     Here,      Peplow. 
the  defendant  was  by  the  plaintiff's  payment  relieved  from  a 
personal  liability. 

(Maule,  J. :  And  the  plaintiff  paid  the  money  under  legal  com- 
pulsion, which  is  equivalent  to  request.) 

Hence,  an  implied  assumpsit  arose  on  the  defendant's  part  to  repay  his 
proportion.  Most  of  the  authorities  upon  this  subject  will  be 
found  collected  in  Davies  v.  Humphreys  (2),  and  commented  on  by 
Parke,  B.,  in  delivering  the  judgment  of  the  Court.  The  law  does 
not  affect  to  do  complete  justice  in  these  cases  between  the  parties : 
where  there  are  six  sureties,  three  of  whom  turn  out  to  be  insolvent, 
and  one  of  the  three  solvent  parties  pays  the  whole,  it  would  seem 
to  be  but  reasonable  that  the  contribution  of  the  other  two  should 
be  in  thirds ;  but  the  rule  of  law  is  otherwise,  and  holds  each  liable 
only  to  reimburse  his  co-surety  to  the  extent  of  one  sixth  :  Broivne 
V.  Lee  (3) ;  Keinp  v.  Finden  (4).  Even  in  the  case  of  a  partnership, 
assumpsit  will  lie  for  the  balance  of  an  adjusted  account:  Foster  v. 
AUanson  (5) ;  Moravia  v.  Levy  (6). 

The  certified  copy  of  the  deed  of  settlement  was  improperly  I  ^^^  ] 
received  in  evidence:  it  was  not  admissible  to  prove  either  the 
execution,  or  the  contents,  of  the  deed.  The  doctrine  of  Sluttene  v. 
Pooley  (7),  which  was  supposed  to  justify  its  reception,  is  this,  that 
an  admission  by  a  party,  may  be  proof  of  a  fact,  but  not  that  it 
admits  the  contents  of  a  deed. 

(Maule,  J.:  What  the  party  says,  about  the  contents  of  a  deed, 
is  primary  and  original  evidence.) 

The  case  of  Slatterk  v.  Pooley  is  not  to  be  extended. 

(Maule,  J. :  It  certainly  is  not  very  satisfactory  in  its  reasons. 
The  decision  was  founded  upon  a  passage  in  Phillips  on  Evidence  (8), 
which  in  itself  does  not  seem  to  me  to  be  very  sound.  What  the 
party  himself  says,  is  not  before  the  jury,  but  only  the  witness's 
representation  of  what  he  said.    What  a  man  says,  is,  generally, 

(1)  2  Bos.  &  P.  268.  (5)  2  T.  R.  479. 

(2)  35  R.  R.  547  (6  M.  &  W.  153).  (6)  2  T.  R.  483  (a). 

(3)  6  B.  &  C.  689;  9  DowL  &  Ry.  (7)  55  R.  R.  760  (6  M.  &  W.  664). 
700.  (8)  8th  ed.  Vol.  I.  p.  364. 

(4)  67  R.  R.  384  (12  M.  &  W.  421). 
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Boulter      and  very  properly,  evidence  against  him  :   but  a  verbal  representa- 
Peplow.      tion  by  a  tliird  person  is  quite  another  thing  (i).) 

The  doctrine  of  Slatterie  v.  Pooley  was  under  discussion  in  this  Court 
in  Bnngloe  v.  Ooodson  (2)  and  Howard  v.  Smith  (8),  in  the  latter  of 
which  it  is  somewhat  narrowed.  The  deed  is  only  before  the 
Court  with  reference  to  the  admission  that  it  is  the  deed  referred  to. 

(Maulb,  J. :  I  rather  think  the  rule  laid  down  in  Slatterie  v.  Pooley 
has  been  extended  to  all  the  words  of  the  instrument.) 

The  rule,  at  all  events,  does  not  apply,  where  there  is  an  attesting- 
[•502]  witness:  Bailey  v.  Bidwel^i);  *Streeier  v.  Barthtt{6).  In  the 
latter  case,  it  was  held,  that,  in  order  to  prove  an  admission  of  a 
debt,  by  the  medium  of  an  entry  in  a  schedule  filed  by  the 
defendant  in  the  Insolvent  Debtors  Court,  it  is  necessary  to  prove 
the  defendant's  signature,  by  calling  the  subscribing- witness,  even 
where  the  document  has  been  acted  upon  by  the  Court. 

(Maule,  J. :  You  might  ns  well  attempt  to  dispense  with  the 
attesting-witness,  by  proving  that  the  party  had  sealed  and 
delivered  the  deed, — the  very  thing  the  attesting-witness  is  required 
for.) 

The  Act  requires  the  deed  to  be  inrolled  by  two  of  the  directors  :  is 
the  whole  body  to  be  bound  by  the  admission  of  the  two  who  deposit 
the  deed  ?  In  Molton  v.  Harris  (6),  it  was  held  that  the  memorial 
of  a  conveyance  that  has  been  registered,  is  not  evidence  of  the 
contents  of  such  conveyance,  unless  notice  has  been  given  to  the 
opposite  party  to  produce  the  conveyance. 

(Maulb,  J. :  That  case  was  decided  about  half  a  century  before 
Slatterie  v.  Pooley.) 

In  Doe  d.  Ijosconibev.  Clifford  (7),  it  was  held,  that  an  examined  copy 
of  a  memorial  of  a  purchase-deed,  registered  in  Middlesex,  under 
the  statute  7  Ann.  c.  20,  is  only  receivable  as  secondary  evidence 

(1)  According  to  Slatterie  v.  Pooley ^  single,  in  the  former,  double, 

what  A.  states  as  to  what  B.,  a  party,  (2)  44  B.  R.  832  (5  Bing.  N.  G.  738). 

has  said  respecting  the  contents  of  a  (3)  60  B.  B.  506  (3  Man.  &  G.  254). 

document  which  B.  has  seen,  is  admis-  (4)  67  B.  B.  517  (13  M.  &  W.  73). 

sible,  whilst  what  A.  states  respecting  (5)  6  C.  B.  562. 

a  document  which  he  himself  has  seen,  (6)  2  Esp.  N.  P.  C.  549. 

is  not  admissible,  although,  in  the  (7)  80  R.  B,  846  (2  Car.  &  Kir.  448). 
Intter  case,   the    chance    of   error  is 
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of  the  deed,  against  the  parties   to   the  deed,  and  all  persons      Boulteb 
claiming  under  them ;   and  that  the  fact  that  A.  mortgaged  the      pbplow. 
property  to  B.,  and  delivered  this  deed  to  B.  as  mortgagee,  is  not 
sufScient  to  make  it  secondary  evidence  against  A.     That  was  a 
decision  by  one  of  the  Judges  who  were  parties  to  Slatteiie  v.  Pooley, 

(Maule,  J. :  I  canuot  help  thinking  that  ''  secondary "  is  a 
mistake  there.) 

In  Wollastcm  v.  Hakewill  (i),  the  registered  memorial  of  a  deed  con- 
veying lands  in  Middlesex,  was  held  to  be  secondary  evidence  of 
the  contents  of  such  deed,  against  the  personal  representatives  of 
the  party  by  whom  such  deed  is  registered.  The  case  of  *The  L  *503  ] 
Fishmongers*  Company  v.  Robertson  (2)  is  also  an  authority  in  favour 
of  the  plaintifiF,  so  far  as  regards  the  opinion  of  Tindal,  Ch.  J., 
which  is  unaffected  by  the  subsequent  decision  of  the  court  of  error  (»). 

(Maule,  J. :  In  that  case  it  was  sought  to  prove  an  admission  by 
a  defendant,  that  a  certain  paper  was  the  original  agreement :  and 
it  was  objected  that  that  could  not  be  done  without  calling  the 
attesting-witness.     That  can  have  nothing  to  do  with  this  case.) 

The  Court  of  Queen's  Bench  in  Ireland,  in  a  recent  case  of  Lawless 
V.  Queale  (4),  express  very  strong  disapprobation  of  the  doctrine  of 
Slaiterie  v.  Pooley.     *     *     And  see  the  remarks  of  Crampton,  J.,        [  504  ] 
upon  the  cases  of  Newhall  v.  Holt,  Slatterie  v.  Pooley,  and  Howard 
V.  Smith. 

(Williams,  J.:  It  is  impossible  for  us  to  overrule  Slatteiie  v. 
Pooley,  though  we  may  think  the  reasoning  not  quite  satisfactory.) 

Byles,  Serjt.,  and  Bernard,  in  support  of  the  rule : 

The  agreement  under  which  Boulter,  Brooke,  and  Feplow  hired 
the  premises  in  question,  was  made  by  them  on  behalf  of  the 
Company ;  the  premises  were  used  for  the  purposes  of  the  Com- 
pany ;  and  the  rent  which  was  paid,  was  paid  by  cheques  upon 
their  *banker8.  The  Company,  having  thus  recognised  and  con-  [  'SOS  ] 
firmed  the  agreement,  were  bound  by  it :  Lord  Petre  v.  The  Eastei-n 
Counties  Railway  Company  (5) ;  Oleadow  v.  The  Hull  Glass  Com- 
pany {6).    White  and  Gillett  might  have  sued  the  Company. 

(1)  60  R.  R.  517  (3  Man.  &  G.  297  ;  (4)  8  Irish  Law  Reports,  382, 
3  Scott,  N.  R.  693).  (5)  1  Rail.  Gas.  462. 

(2)  1  0.  B.  60.  (6)  19  L.  J.  Ch,  ^4, 

(3)  77  B.  B.  526  (6  C.  B.  896). 
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BouLTBB         (Maule,  J. :  Not  upon  the  agreement.) 

Pbplow. 

For  use  and  occupation;  and,  judgment  having  been  recovered 

against  the  Company,  execution  might  have  been  obtained  against 
any  of  the  shareholders.  But  one  member  could  have  had  no 
remedy  against  another  who  had  paid  more  than  himself  on  account 
of  the  Company.  The  case  clearly  falls  within  the  authority  of 
Holmes  v.  Higgin8{i).  It  was  there  held  that  an  action  was  main- 
tainable by  an  agent  employed  in  endeavouring  to  pass  a  bill 
through  Parliament  for  making  a  railway,  against  the  chairman 
of  the  committee,  where  the  agent  was  himself  a  subscriber.  In 
Sadler  v.  Nixon  (2),  where  A.  recovered  against  B.,  C,  and  D., 
partners  in  trade,  upon  their  joint  contract,  and  took  in  execution 
B.  only,  who  thereupon  paid  the  whole  sum  recovered,  it  was 
held,  that  B.  could  not  recover  in  a  court  of  law  against  his 
co-defendants,  for  contribution.  In  BoviU  v.  Hammond  (.h),  where 
two  persons  jointly  undertook  to  procure  a  cargo  for  a  vessel, 
for  certain  commission  which  they  agreed  to  divide  equally 
between  themselves,  and  one  of  them  received  on  account  of  such 
commission  a  certain  sum  of  money,  it  was  held  that  the  other 
could  not  maintain  money  had  and  received  for  a  moiety,  the 
demand  arising  out  of  a  partnership  transaction,  and  no  account 
having  been  settled  between  them.  So,  in  Milbtum  v.  Codd  (4),  a 
[  *506  ]  Joint-Stock  Company,  in  which  A.,  B.,  and  *C.  were  shareholders, 
was  dissolved  :  A.  and  B.,  being  sued  by  a  creditor  of  the  concern, 
employed  C,  who  was  an  attorney,  to  defend  them :  and  it  was 
held,  that  C.  could  not  sue  A.  and  B.  for  his  bill  of  costs.  Lord 
Tbntbrdbn  there  said  :  **  The  actions  which  the  plaintiff  defended, 
were  actions  brought  against  the  defendants  as  members  of  a 
partnership  of  which  the  plaintiff  was  also  a  member.  When  an 
action  was  commenced,  it  was  the  duty  of  all  the  partners  in  the 
late  Company,  either  to  pay  the  money,  or  to  resist  the  demand  ; 
and,  in  case  of  resistance,  the  expense  ought  to  be  paid  by  all, — 
the  plaintiff  among  the  rest." 

The  certified  copy  of  the  registered  deed  was  properly  received 
in  evidence. 

(Mauls,  J. :  We  all  think  so  too.) 

(1)  1  B.  &  C.  74;  2  Dowl.  &  Ey.  (3)  6  B.  &  C.  149;  9  Dowl.  &  Rv. 
196.  186. 

(2)  6  B.  &  Ad.  936  ;    S,  C.  (nom.  (4)  7  B.  &  C.419;  1  Man,  &  Ey.  238, 
Badler  v.  Hickson)  3  Nev,  &  M.  258, 
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Charnock,  who  appeared  for  Brooke,  submitted  that  he,  at  all      Boultkr 
events,  was  not  liable  in  respect  of  rent  accruing  after  he  had      pbplow. 
resigned  his  office  of  committee-man,  and  his  resignation  had  been 
accepted  by  his  co-directors. 

(Maule,  J. :  White  and  Gillett  might  have  sued  Brooke  for  the 
whole  rent,  and  he  might  have  sued  Boulter  and  Peplow  for  con- 
tribution. If  he  would  be  entitled  to  contribution,  it  could  only 
be  by  virtue  of  the  mutual  contract.) 

Maule,  J. : 

Two  questions  have  been  argued  in  this  case.     The  Goubt  has 
already  intimated  an    opinion   that  the  copy  of    the  deed  was 
properly  received,  upon  the  authority  of  the  dictum  in  Slatterie  v. 
Pooley  (i),  which  has  frequently  been  recognised  and  acted  upon. 
That  being  so,  the  only  remaining  question,  is,  whether  the  plaintiff 
is  entitled  to  recover  contribution  against  the  defendants  in  these 
two  actions.     It  appears  that  *the  plaintiff,  Peplow,  and  Brooke,       [  ^^^'^  ] 
were  three  of  several  persons  who  were  associated  together  for  the 
purpose  of  establishing  a  Gas  Company;  that  the  three  applied 
to  White  and  Gillett,  the  landlords  of  premises  in  the  Old  Jewry, 
to  let  the  same  to  them  ;    that  White  and  Gillett  accordingly 
demised  the  premises  to  them,  and  to  them  only,  by  a  written 
agreement ;  that,  rent  being  in  arrear,  the  plaintiff,  Peplow,  and 
Brooke  were  sued   in   a   joint  action  ;   that  Peplow  and  Brooke 
suffered  judgment  by  default ;   and   that  White  and  Gillett  re- 
covered a  certain  sum  in  that  action,  the  whole  of  which,  together 
with  the  costs,  was  paid  by  the  plaintiff.    Prima  facie,  where  one 
of   three  joint-contractors  who   are  jointly  sued,  pays  the  whole 
debt,  he  is  entitled  to  receive  contribution  from  the  other  two. 
That  state  of  circumstances  exists  here :   and  the  only  question 
is,  whether  there  existed  any  other  facts  which  afford  an  answer 
to  the  plaintiff's  right  to  such  contribution.    It  does  not  appear 
to  me  that  any  such  answer  has  been  given.     It  is  suggested  that 
there  was   a  partnership,   or  a  qucui  partnership,   between  the 
plaintiff,  Peplow,  and  Brooke,  and  others,  and  that,  consequently, 
the  plaintiff  might  be  entitled  to  have  an  account  taken  in  a  court 
of  equity,  but  not  to  contribution  at  law.     But  I  think,  supposing 
such  partnership  did  exist,  it  by  no  means  follows  that  the  plaintiff 
would  not  be  entitled  to  recover  in  this  action.     The  three  entered 

(1)  55  B.  B.  760  (6  M.I&  W.:664). 
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Boulter  into  a  joint  contract  with  White  and  Gillett,  who  probably  would 
Pbplow.  not  have  dealt  with  a  larger  number.  Those  three,  therefore, 
alone  incurred  a  joint  liability  to  pay  the  rent ;  and  they  would 
be  subject  to  contribution  amongst  themselves.  Although  it  may 
be,  that,  when  each  of  the  three  has  paid  his  share  of  the  rent 
in  respect  of  that  joint  liability,  each  may  be  entitled  to  charge 
such  share  in  the  partnership  account,  it  by  no  means  follows  that 
[  *»os  ]  the  right  of  contribution  inter  $e  does  not  *likewise  exist.  Each 
was  liable  in  solido  to  the  original  demand :  and  from  that  arises 
an  implied  contract  that  the  one  who  pays  the  whole  shall  be 
reimbursed,  in  their  respective  proportions,  by  the  other  two. 
There  is  nothing  that  I  can  discover  here,  to  show  that  these 
parties  did  not  intend  that  the  ordinary  implication  should  arise 
in  this  case.  On  the  contrary,  I  think  there  is  every  reason  to 
infer  that  they  intended  to  incur  the  ordinary  liabilities  incident 
to  such  a  contract  as  they  had  entered  into ;  and  that  inference 
is  not  rebutted  by  the  circumstance  that  the  money  they  are  called 
upon  to  pay  under  that  contract,  may  be  chargeable  by  them 
against  the  Company  for  whose  benefit  they  assumed  the  liability. 
Upon  the  simple  ground,  therefore,  of  the  inference  arising  from 
the  position  of  the  parties,  and  of  that  inference  not  being  rebutted 
by  any  of  the  facts  found  in  this  case,  it  seems  to  me  that  the 
plaintiff  is  entitled  to  retain  his  verdict.  The  cases  cited  have 
most  of  them  very  little  to  do  with  the  matter:  and  none  of 
them  goes  to  show,  that,  under  circumstances  like  these,  an 
action  is  not  maintainable.  I  therefore  think  this  rule  must  be 
discharged. 

Williams,  J. : 

I  am  of  the  same  opinion.  The  circumstances  are  shortly 
these:  The  plaintiff,  Peplow,  and  Brooke  entered  into  a  contract 
with  third  persons,  whereby  they  made  themselves  jointly  liable 
for  rent  of  certain  premises.  The  premises  so  hired  were  intended 
to  be  used  as  the  place  of  business  of  a  Joint- Stock  Company,  of 
which  those  three  persons  were  members.  Whatever  remedy  they 
might  have  as  against  the  other  members  of  the  Company,  when 
these  persons  placed  themselves  under  this  liability  to  the  land- 
lords of  the  premises,  they  likewise  came  under  an  implied 
liability  inter  «e,  that,  if  one  should  be  called  upon  to  pay, 
[  'SOQ  ]  and  should  actually  pay,  the  whole  rent,  the  other  two  *would 
reimburse  him  to  the  extent  of  their  respective  shares.    And  this 
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implied  contract  is  not  in  any  degree  affected  by  the  rule  of  Boulter 
law,  that  one  partner  cannot  sue  his  co-partners  in  respect  of  a  pbplow. 
partnership  debt. 

Talfoubd,  J. : 

I  am  of  the  same  opinion.     The  contract  out  of  which  this  cause 

of  action  arises,  is  entirely  collateral  to  the  partnership :  and  the 

defendants  are  liable  to  contribution  irrespectively  of  the  state  of 

accounts  amongst  the  partners. 

Ride  discharged. 


TASSELL   V.   COOPER.  ^^f^; 

Feb.  15. 

SAME   V.   SAME.  — 

[  609  1 
(9  C.  B.  509—535.) 

A.,  the  fanning  bailiff  of  Lord  D.  (after  his  employment  as  such  had 
ceased),  received  a  cheque  for  180/.  in  payment  for  wheat  belonging  to 
Lord  D.,  which  he  had  sold  on  his  account  while  acting  as  bailiff,  and  paid 
it  in  to  his  own  account  with  B.  &  Gk).,  his  bankers,  who  received  the  cnsh 
for  it,  and  gave  A.  credit  for  the  amount,  but  afterwards,  under  an  indemnity 
from  Lord  D.,  refused  to  honour  his  drafts:  Held,  that,  even  assuming 
that  the  cheque  had  been  improperly  obtained  by  A.,  still,  as  between  him 
and  his  bankers,  the  amount  was  recoverable  by  A.,  as  money  had  and 
received  by  them  to  his  use,  or  money  paid. 

Thb  first  of  these  cases  was  an  action  of  debt  brought  against 
the  defendant,  as  public  officer  of  the  London  and  County  Joint- 
Stock  Banking  Company,  for  money  lent  by  the  plaintiff  to  the 
Company,  money  received  by  them  for  the  use  of  the  plaintiff,  and 
money  found  to  be  due  to  the  plaintiff  on  an  account  stated 
with  them. 

The  defendant  pleaded  that  the  Company  were  never  indebted  ; 
and  also  a  special  plea,  which  the  plaintiff  traversed  by  his  replication. 

The  second  of  the  above  actions  was  an  action  on  the  *case      [  *^i^  1 
against  the  defendant  as  public  officer  of  the  same  Banking  Com- 
pany, for  dishonouring  two  cheques  of  the  plaintiff,  when  he  had  a 
balance  in  their  hands,  and  for  exposing  his  account  to  a  third 
person. 

[The  declaration  contained  two  counts,  the  substance  of  which  is 
set  out  below,  at  p.  418.] 

The  defendant  pleaded:  first,  that  the  said  Banking  Company       C  ^^^  1 
were  Not  guilty;  secondly  (and  sixthly),  that  the  plaintiff  did  not 
retain  and  employ  the  Company  as  bankers;  thirdly  (and  fourthly), 
that  the  Company  had  not  any  cash  balance  of  the  plaintiff  in 
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Tassell  their  hands  sufficient  to  pay  the  cheques;  fifthly  (and  seventhly), 
Cooper,  that,  before  and  at  the  time  when  the  plainti£f  retained  the  said 
Banking  Company  as  in  the  declaration  mentioned,  the  plaintiff 
was  the  farm-bailiff  and  agent  of  Baron  De  Lisle  and  Dudley,  and 
that  the  plaintiff  retained  and  employed  the  said  Banking  Com- 
pany, as  in  the  declaration  mentioned,  as  such  bailiff  and  agent 
as  aforesaid,  at  the  request  and  by  the  direction  of  the  said  Baron, 
but  in  his  own  name,  and  without  disclosing  to  the  said  Company 
that  the  said  Baron  was  his  principal,  and  that  he  the  plaintiff 
retained  and  employed  the  said  Banking  Company  as  the  agent 
of  the  said  Baron,  and  not  on  his  own  account:  that  the  said 
cash  balances  which  were  so  in  the  hands  of  the  said  Banking 
Company  as  in  the  declaration  mentioned,  at  the  several  times 
when  the  said  drafts  or  orders  were  so  respectively  presented  for  pay- 
ment, and  so  refused  payment,  as  in  the  declaration  mentioned,  were 
respectively  cash  balances  composed  of  moneys  belonging  to  the  said 
[  *^17  ]  Baron,  *and  which  the  plaintiff  had,  as  such  agent  and  bailiff  as 
aforesaid,  before  the  accruing  of  any  of  the  causes  of  action  in  the 
introductory  part  of  the  plea  mentioned,  to  wit,  on  the  20th  of 
January,  1847,  paid  to  and  deposited  with  the  said  Banking  Com- 
pany ,''in  his  own  name,  and  without  disclosing  to  the  said  Company 
that  the  said  Baron  was  his  principal,  or  that  the  said  moneys 
were  the  proper  moneys  of  the  said  Baron  :  that  the  said  cash 
balances  were  the  proper  moneys  of  the  said  Baron,  and  that 
the  plaintiff,  at  any  time,  had  not  any  lien  upon  the  said  cash 
balances  as  against  the  said  Baron,  nor  any  right  to  have  the 
said  cash  balances,  or  any  part  thereof,  paid  to  him,  the  plaintiff, 
by  the  said  Banking  Company,  except  as  such  agent  of  the  said 
Baron  as  aforesaid,  and  by  the  permission  of  the  said  Baron  : 
that,  after  the  plaintiff  had  so  retained  and  employed  the  said 
Banking  Company  as  aforesaid,  and  whilst  the  said  cash  balances 
were  so  in  the  hands  of  the  said  Banking  Company  as  aforesaid, 
and  before  the  said  drafts  or  orders,  or  either  of  them,  were  so 
drawn,  or  were  so  presented  for  payment,  as  in  the  declaration 
mentioned,  to  wit,  on  the  22nd  of  January,  1847,  the  said  Baron 
gave  notice  to  the  said  Banking  Company  of  all  the  premises  in 
this  plea  mentioned,  and  then  directed  and  required  the  said 
Banking  Company  to  retain  in  their  hands  the  said  cash  balances 
for  the  use  of  him  the  said  Baron,  and  not  to  pay  or  deliver  the 
same,  or  any  part  thereof,  to  the  plaintiff  or  his  order ;  to  which 
said  request  of  the  said  Baron,  the  said  Banking  Company  then 
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assented, — of  all  which  premises  in  this  plea  aforesaid,  the  plaintiff     Tassell 
afterwards,  and  before  he  drew  the  said  drafts  or  orders  in  the      coopkr. 
declaration   mentioned,  or  either  of  them^  had  notice:  and  that 
therefore  the  said  Banking  Company,  at  the  several  times  when 
&c.  in  the  declaration  mentioned,  did  refuse  to  pay  the  said  ^drafts       [  *5i8  ] 
or  orders,  and  did  dishonour  the  same,   as   they  lawfully  might 
for  the  cause  aforesaid,    which   were  the  same   grievances  as  in 
the  declaration  mentioned.    Verification. 

The  plaintiff  joined  issue  on  the  first,  second,  third,  fourth, 
and  sixth  pleas;  and  replied  to  the  fifth,  that  he,  the  plaintiff, 
did  not  retain  or  employ  the  said  Banking  Company  as  in  the 
declaration  first  mentioned  as  such  bailiff  and  agent,  or  as  such 
bailiff  or  agent  as  in  the  said  fifth  plea  mentioned,  nor  were  the  said 
cash  balances  which  were  so  in  the  hands  of  the  Company  as  in  the 
declaration  and  fifth  plea  mentioned,  or  either  of  them,  composed 
of  moneys  belonging  to  the  said  Baron,  or  which  the  'plaintiff,  as 
such  agent  and  bailiff,  or  as  such  agent  or  bailiff,  as  afore- 
said, paid  to  or  deposited  with  the  said  Banking  Company,  in 
manner  and  form  as  the  defendant  had  in  his  said  fifth  plea 
above  alleged,  concluding  to  the  country :  and  to  the  seventh  plea 
he  replied  de  injuiid. 

The  defendant  joined  issue  on  the  replications  to  the  fifth  and 
seventh  pleas. 

The  above  causes  were  tried  at  Guildhall  before  Wilde,  Ch.  J., 
and  by  special  juries,  at  the  sittings  after  Hilary  Term,  1848,  when 
a  verdict  was  found  for  the  plaintiff  in  the  first  action,  for 
128/.  Is.  10c2.,  and  in  the  second  action  for  40«.  damages,  subject 
to  the  opinion  of  the  Court,  in  both  actions,  upon  the  following 
case: 

The  plaintiff,  William  Tassell,  at  the  times  in  question,  resided 
at  Penshurst,  in  Kent,  and  kept  a  banking  accoimt  with  the 
London  and  County  Joint- Stock  Banking  Company,  a  partnership 
of  more  than  six  persons,  who  carried  on  business  as  bankers  in 
London  and  Tunbridge  and  other  places,  under  the  provisions  of 
the  statutes  7  Geo.  IV.  c.  46,  and  7  &8  Vict.  s.  118  :  and  he  brought 
the  first  of  those  actions  to  recover  128L  Is.  lOJ.,  being  the  balance 
in  his  favour  on  the  said  banking  ^account ;  and  the  second  action,  [  *519  ] 
to  recover  damages  by  reason  of  the  Company's  having  dishonoured 
two  of  his  cheques — one  for  8/.  15«.,  and  another  for  271.  88.  8d., 
hereinafter  mentioned,  and  also  for  having  exposed  the  particulars 
of  his  account  to  Lord  De  L'Isle. 
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Tassbll  In  the  years  1843  and  1844,  the  plaintiff,  who  is  a  practical 

CoopKic  farmer,  and  one  Palmer,  were  tenants  of  a  large  farm,  upwards  of 
seven  hundred  acres,  at  Pensharst,  in  Kent,  belonging  to  Lord 
De  Lisle  and  Dudley ;  and  during  this  tenancy  the  plaintiff  opened 
a  banking  account,  in  his  own  name,  with  the  London  and  County 
Joint-Stock  Banking  Company,  at  their  branch  Bank  at  Tunbridge, 
in  the  county  of  Kent :  which  account  continued,  from  that  time 
down  to  the  occurrences  which  gave  rise  to  these  actions,  and 
was  carried  on  in  the  usual  manner  between  bankers  and  their 
customers. 

In  1844,  the  plaintiff  and  Palmer  ceased  to  be  tenants  of  the 
said  farm  ;  and  the  plaintiff  then  entered  into  the  service  of  Lord  De 
L'Isle  as  his  farming- bailiff,  and  continued  in  that  employment 
down  to  the  time  of  his  discharge  hereinafter  mentioned.  In  the 
course  of  that  employment,  the  plaintiff  had  the  management  of 
the  farm  as  such  bailiff,  and  the  sale  of  the  produce  of  it ;  and 
from  time  to  time  received  large  sums  of  money  arising  from  the 
sale  of  the  crops  and  other  produce  thereof,  on  account  of  Lord 
De  Lisle,  and  paid  the  various  charges,  expenses,  and  outgoings 
of  the  farm,  as  such  farming-bailiff.  During  the  continuance  of 
the  said  banking  account,  the  plaintiff  was  in  the  habit  of  paying 
in  to  the  credit  of  his  said  account  at  the  Tunbridge  Bank  of 
the  said  Banking  Company,  many  of  the  sums  of  money  received 
by  him  on  account  of  Lord  De  Lisle  as  aforesaid,  as  also  other 
sums  of  money  belonging  to  himself  and  others ;  and  he  also,  from 
[  *52o  ]  *time  to  time,  during  the  continuance  of  the  said  banking  account, 
made  payments  on  account  of  the  said  Lord  De  Lisle  and  other 
parties,  and  also  on  his  own  private  account,  by  cheques  drawn  on 
the  said  Banking  Company,  upon  the  balance  standing  to  his  credit 
in  the  said  account.  The  Company  occasionally  discounted  bills 
for  the  plaintiff,  and  placed  the  money  thence  arising  to  his  credit 
in  the  said  account,  and  sometimes  allowed  him  to  overdraw  his 
said  account.  The  whole  of  the  cheques  drawn  by  the  plaintiff 
against  the  said  account,  and  paid  by  the  Company  out  of  it,  were 
signed  by  the  plaintiff  in  his  own  name  only ;  and  the  account, 
as  well  as  the  usual  pass-book,  was  kept  by  the  Company  under 
the  plaintiff 's  name  only.  Until  the  Company  received  the  notice 
from  Lord  De  Lisle  hereinafter  mentioned,  they  were  not  aware 
that  his  Lordship  had  any  concern  with  the  plaintiff's  account  with 
them,  or  that  the  plaintiff  was  his  farming-bailiff. 
At  the  trial,  the  pass-book  containing  the  said  banking  account. 
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as  entered  and  made  up  by  the  Banking  Company,  was  put  in, 
and  proved  to  have  been  delivered  to  the  plaintiff  on  the  20th  of 
February,  1847.  The  items  on  both  sides  of  the  account,  down  to  the 
end  of  the  year  1846,  are  very  numerous,  and  are  not  thought  to  be 
material  to  be  set  out :  but  the  following  is  a  copy  of  the  entries 
in  the  pass-book  from  January  1,  1847,  to  the  end  of  the  account, 
showing  the  receipts  by  the  Company  from  the  plaintiff,  and  pay- 
ments made  by  them  on  his  cheques  during  the  said  month  of 
January,  with  the  respective  dates  of  such  receipts  and  payments : 


TAS9RLL 

V. 

Cooper. 


Receipts. 


1847.  Jan.    1.  Balance 
„    20.  Cash  . 


£  8.  d, 
167  14  11 
180    4    8 


Payments, 

de347  19    7 

1847.  Jan. 

2.  Self 125    0    0 

yy 

5.  Bates 

5    0    6 

»> 

„  Chapman     . 

5    2    7 

99 

„   Collins 

4    3    1 

>i 

8.  Self     • 

10    0    0 

>) 

22.  Whisson      . 

11  18    0 

>> 

„    Self     . 

80    0    0 

>) 

28.  Wood  . 

6  15    7 

99 

26.  Constable    . 

8  15    6 

99 

„    Humphrey  . 

18    7    6 

£219  17    9 

The  balance  of  the  account  shown  by  the  said  pass-book  in  favour 
of  the  plaintiff  on  the  1st  of  January,  1847,  was,  167/.  14«.  lid., 
being  the  sum  remaining  after  deducting  the  payments  made  by 
the  Company  in  1846  from  their  receipts  of  the  plaintiff  during 
the  same  year.  As  well  the  receipts  as  the  payments  of  1846  con- 
sisted of  sums  of  money  paid  in  and  drawn  out  on  his  own  account 
and  on  account  of  the  other  parties. 

The  only  sum  paid  in  by  the  plaintiff  to  his  credit  after  the 
above  date,  was,  a  cheque  drawn  by  Vines  and  Tomlin  on  Barclay 
&  Co.,  for  180Z.  4«.  8^.,  dated  the  19th  of  January,  1847,  which 
was  paid  in  by  the  plaintiff  on  the  same  date  to  the  said  Tunbridge 
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Tassell      branch  Bank,  and  was  cabbed  in  London  by  the  said  Banking 

Cooper.  ;,  Company,  and  was  placed  to  the  plaintiff's  credit  on  the  20th  of 
January.  This  cheque  had  been  received  by  the  plaintiff  from 
Vines  and  Tomlin  in  payment  for  some  wheat  of  Lord  De  L'Isle's 
arising  from  the  said  farm,  which  wheat  the  plaintiff,  as  such 
bailiffof  his  Lordship  as  above  mentioned,  had,  in  December,  1846, 
employed  Vines  and  Tomlin  to  sell. 

[  ••^22  ]  It  will  be  seen  by  the  pass-book,  that  there  were  ten  *of  the 

plaintiff's  cheques  paid  by  the  Company  between  the  1st  and  the 
27th  of  January. 

On  the  19th  of  January,  1847,  the  balance  appearing  due  to  the 
plaintiff  in  his  said  banking  account,  was  161.  8s.  9d.  On  the 
20th  of  January,  he  was  credited  with  180/.  4«.  8d.,  the  proceeds  of 
Vines  and  Tomlin's  cheque,  thereby  making  a  balance  in  his 
favour  of  198Z.  18«.  5d. :  but,  on  the  22nd,  he  drew  out  by  two 
cheques,  412.  188.,  and,  on  subsequent  days,  the  further  amount  of 
28{.  IBs.  Id.,  and  thereby  reduced  the  balance  due  to  him  to 
1282.  Is.  10(2.,  which  still  remains  unpaid  to  him,  and  is  the 
amount  claimed  in  the  action  of  debt,  the  banking  account  having 
remained  in  the  same  state  down  to  the  present  time. 

On  the  27th  of  January,  1847,  the  plaintiff  drew  a  cheque  on  the 
said  Banking  Company,  in  the  usual  form,  for  272. 8s.  8d.,  in  favour 
of  the  Bev.  B.  Billing,  or  bearer,  and  which  cheque  he  delivered  on 
the  same  day  to  the  Eev.  B.  Billing  in  payment  of  a  debt  of  that 
amount  due  from  the  plaintiff  to  him.  The  Bev.  B.  Billing,  through 
his  banker's  clerk,  F.  J.  Headland,  duly  presented  this  cheque  for 
payment,  on  the  29th  of  January,  to  the  said  branch  Bank  at 
Tunbridge,  where  the  plaintiff's  account  was  kept ;  and  the  said 
Company  refused  to  pay  the  same,  but  referred  the  bearer  of  the 
cheque  to  the  plaintiff. 

On  the  30th  of  January,  1847,  the  plaintiff  also  drew  a  cheque 
on  the  said  Company,  in  the  usual  form,  for  82.  15«.,  payable  to 
self,  or  bearer,  and  caused  the  same  to  be  duly  presented  by  his  agent. 
Thomas  Poole,  for  payment,  on  the  same  day,  to  the  said  branch 
Bank  :  but  the  said  Company  refused  to  pay  the  same,  and  referred 
the  bearer  thereof  to  the  plaintiff. 

The  dishonour  of  these  two  cheques  arose  out  of  the  following 
circumstances:  After  Michaelmas,  1846,  Lord  De  L'Isle  became 
dissatisfied  with  the  state  of  the  accounts  between  himself  and  the 
plaintiff  as  his  farm-bailiff,  and,  on  the  11th  of  January,  1847,  his 

[  ♦623  ]      Lordship,  *through  Mr.  Glendinning,  told  the  plaintiff  he  was  not 
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from  that  time  to  deal  any  more  with  Lord  De  Llsle's  property,  taksell 
but  to  confine  his  services  to  giving  orders  to  the  men,  and  to  Cooper. 
seeing  that  they  did  their  work  on  the  farm. 

Some  time  between  this  date  and  the  28th  of  January,  Lord 
De  L'Isle,  having  learnt  that  the  plaintiff  had  an  account  with  the 
said  Banking  Company,  went  with  Mr.  Glendinning  to  the  said 
Tunbridge  branch  Bank,  and  applied  to  the  Company's  manager 
there  for  leave  to  inspect  the  plaintiff's  banking  account  which  the 
Company  kept  in  their  books  there  according  to  the  usage  of 
bankers.  This  the  manager  refused,  unless  he  had  instructions 
to  do  so  from  the  principal  office  of  the  Bank  in  London.  Lord 
De  L'Isle,  having  applied  to  that  office,  obtained  such  instructions, 
and  again,  in  company  with  Mr.  Glendinning,  applied  to  the 
Tunbridge  branch  bank  on  the  28th  of  January;  and  they  were 
then  allowed  by  the  manager  there  to  inspect  the  plaintiff's 
account,  of  which  he  furnished  them  with  a  copy.  Upon  inspecting 
this  account.  Lord  De  L'Isle  served  the  Bank  with  a  notice,  signed 
by  him,  of  which  the  following  is  a  copy : 

'*  To  the  London  and  County  Joint-Stock  Banking  Company. 

**  28th  January,  1847. 
**  Please  to  hold  in  your  hands,  until  further  correspondence,  the 
balance  of  128{.  la.  lOd.  on  credit  of  the  account  of  Mr.  Tassell,  the 
same  being  formed  of  money  belonging  to  me ;  and  I  engage  to  hold 
you  harmless  for  so  doing. 

(Signed)        *^Db  L'Isle." 

It  was  in  consequence  of  this  notice  that  the  Company  dis- 
honoured the  plaintiff's  cheques,  as  above  mentioned. 

After  inspecting  the  account,  Mr.  Glendinning,  on  the  same  day,  [  524  ] 
by  authority  of  Lord  De  L'Isle,  went  to  the  plaintiff,  and  told  him 
he  had  been  receiving  money  for  Lord  De  L'Isle's  wheat ;  to  which 
the  plaintiff  replied  that  he  had.  Mr.  Glendinning  then  said — 
"  How  dare  you  do  it,  after  my  orders  ?  Did  I  not  tell  you  that  you 
were  not  to  deal  with  Lord  De  L'Isle's  property,  when  I  gave  you 
orders  some  time  ago?  "  The  plaintiff  replied,  *'  Tou  did  :  but  you 
did  not  tell  me  not  to  receive  money ;  and  I  had  a  right  to  receive 
it."  To  this  Mr.  Glendinning  rejoined,  **If  you  don't  consider 
money  property,  I  don't  know  what  is."  Glendinning  then 
demanded  the  plaintiff's  books,  which  he  refused  to  give  up:  and 
he  also  refused  to  give  a  cheque  for  the  balance  of  his  said 
banking  account,  which  Glendinning  demanded.     The  latter  then, 
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TA8SRLL  by  Lord  De  L'TsIe's  authority,  discharged  the  plaintiff  from  his 
Cooper,      Lordship's  service,  and  put  a  person  in  possession  of  the  farm. 

On  a  subsequent  investigation  of  the  accounts  rendered  by  the 
plaintiff  to  Lord  De  Lisle,  of  the  plaintiff's  receipts  and  disburse- 
ments as  farming-bailiff  to  his  Lordship,  it  appeared,  that,  on  the 
29th  of  September,  1846,  there  was  a  balance  of  4462.  19^.  4d,  in 
favour  of  his  Lordship ;  and,  by  a  supplemental  account  rendered  in 
March,  1847,  it  appeared,  that,  on  the  22nd  of  January,  1847,  that 
balance  had  increased  to  517{.  2«.  2d,  in  his  Lordship's  favour. 

The  said  balance  of  517/.  28,  2d.  also  included  the  said  cheque 
received  of  Vines  and  Tomlin.  But,  in  these  accounts,  the  plaintiff 
had  not  taken  credit  for  the  salary  which  was  due  to  him  from 
Lord  De  L'Isle,  for  his  services,  from  Michaelmas,  1844,  and 
which,  according  to  the  defendant's  evidence,  amounted  to  at  least 
180Z.,  at  the  end  of  1846. 

On  the  20th  of  February,  1847,  the  plaintiff  served  the  Banking 

[  *625  ]       Company  with  a  notice  in  writing,  signed  *by  him,  demanding 

payment  of  the  said  balance  of  1282.  la.  lOd,,  and  giving  them 

notice  that  interest  would  be  claimed  from  the  date  of  such  demand 

until  the  time  of  payment. 

On  the  22nd  of  February,  1847,  these  actions  were  brought. 

It  is  agreed  that  the  Court  shall  be  at  liberty,  if  they  shall  think 
fit,  to  draw  such  inferences  from  the  above  facts,  as  a  jury  would 
have  been  justified  in  doing,  or  to  send  back  the  case  to  be  amended 
or  re-stated. 

The  question  for  the  opinion  of  the  Court  is,  whether,  upon  the 
above  facts  and  pleadings,  the  plaintiff  or  the  defendant  is  entitled 
to  the  verdict  on  the  issues  joined  in  these  actions,  or  either  of 
them. 

If  the  Court  shall  be  opinion  that  the  plaintiff  is  entitled  to  the 
verdict  in  the  first  action,  then  the  verdict  is  to  be  entered  for  the 
plaintiff,  for  1282.  Is.  lOd.,  debt,  and  damages  equal  to  the  interest 
on  that  sum  at  52.  per  cent,  per  annum,  from  the  20th  of  February, 
1847,  till  judgment:  but,  if  the  Court  shall  be  of  opinion  that  the 
defendant  is  entitled  to  a  verdict  in  that  action,  then  it  is  to  be 
entered  for  him  accordingly. 

If  the  Court  shall  be  of  opinion  that  the  plaintiff  is  entitled  to  the 
verdict  in  the  second  action,  on  either  count  or  breach,  then  the 
verdict  is  to  be  entered  for  the  plaintiff,  damages  40«. :  but,  if  the 
Court  shall  be  of  a  contrary  opinion,  then  the  verdict  is  to  be 
entered  for  the  defendant. 
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J.  Broun,  for  the  plaintiff:  Tabskll 

This  is  an  action  by  a  customer  against  his  bankers,  to  recover  Ck)oPBR. 
the  balance  of  a  banking  account.  It  is  admitted,  upon  the  face  of 
the  case,  that  there  is  a  balance ;  but  the  answer  attempted  to  be 
set  up,  is,  that  that  balance  consists  of  the  proceeds  of  a  cheque 
which  was  the  property  of  Lord  De  L'Isle,  and  was  paid  into  the 
Bank  by  *the  plaintiff  as  the  agent  of  Lord  De  L'Isle,  or  was  [  *526  ] 
tortiously  obtained  by  the  plaintiff,  and  that  therefore  the  bankers 
were  justified  in  withholding  it  from  him,  under  a  notice  from 
Lord  De  L'Isle.  On  the  part  of  the  plaintiff,  it  will  be  submitted, 
that  the  balance  which  is  now  claimed  is  not  composed  wholly  of 
Lord  De  L'Isle's  cheque  ;  that  the  cheque  was  not  paid  in  as  agent 
and  on  account  of  Lord  De  L'Isle,  but  on  the  plaintiff  *b  own  private 
account ;  that  the  defendants  could  not  themselves  set  up  the  jits 
tei-tii,  nor,  by  improperly  disclosing  the  state  of  the  plaintiff's 
account  to  a  stranger,  enable  such  stranger  to  interpose ;  and  that 
the  money  in  question  was  money  lent  by  the  plaintiff  to  the 
Banking  Company. 

The  facts  stated  on  the  face  of  the  case  show  clearly  that  the 
balance  in  question  did  not  consist  wholly  of  money  belonging  to 
Lord  De  L'Isle.  At  the  time  the  cheque  for  1802.  4«.  8J.  was  paid 
in,  the  balance  in  the  plaintiff's  favour  was  182.  Ss.  9d.  On  that 
cheque  being  cashed,  therefore,  the  defendants  were  indebted  to  the 
plaintiff  in  the  sum  of  1982.  18«.  5d.  The  cheques  subsequently 
drawn  were  not  paid  out  of  one  part  of  that  balance  more  than  out 
of  another. 

(Maule,  J. :  The  182.  8^.  9d.  stands  first  in  order  of  date. 

Crbsswbll,  J.:  It  is  now  settled,  that  money  paid  in  by  a 
customer  to  his  banker,  is  money  lent  to  the  latter :  Pott  v.  Cleg<j  (i). 
Money  paid  out  to  the  customer  pays  off  the  earlier  debt ;  if  this 
were  not  so,  the  earlier  debt  might  be  barred  by  the  Statute  of 
Limitations.) 

In  Mills  V,  Fowkes  (2),  Tindal,  Ch.  J.,  says :  "  In  Peters  v.  Ander- 
son (8),  where  a  debt  was  due  from  the  defendant  to  the  plaintiff  on 
a  covenant,  and  a  debt  on  simple  contract,  and   the  defendant 
delivered  goods  in  payment,  *  without  appropriating  them  to  either      [  •sar  ] 
debt  in  particular,  it  was  held  that  the  plaintiff  might  appropriate 

(1)  73  E.  R.  fll7  (16  M.  &  W.  321).       462). 

(2)  50  B.  B.  750  (5  Biug.  N.  0.  455,  (3)  5  Taunt.  596;  1  Mareh.  238. 
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Tarsell  them  to  the  debt  for  which  he  had  the  worse  security.  Tn 
CoopRH.  Bosanquet  v.  Wray  (i),  it  was  held  that  a  creditor  receiving  money 
without  any  specific  appropriation  by  the  debtor,  might  be  per- 
mitted, in  a  court  of  law,  to  ascribe  it  to  the  discharge  of  a  prior 
and  purely  equitable  debt,  and  sue  him  at  law  for  a  subsequent  legal 
debt.  These  cases  show  clearly  that  the  receiver  has  a  right  to 
appropriate,  if  the  payer  omit  to  do  so ;  and  Simson  v.  Ingham  (2) 
shows  that  he  may  make  the  appropriation  at  any  time  before 
action."  It  will  be  said  that  the  contract  under  which  the 
defendants  received  the  money  in  question,  was  a  contract  made  by 
them  with  the  plaintiff  as  agent  of  an  undisclosed  principal.  The 
facts,  however,  show  that  this  was  the  plaintiff's  private  banking 
account,  quite  independent  of  Lord  De  L'Jsle,  and  opened  before 
the  plaintiff  became  Lord  De  L'Isle's  agent.  Lord  De  Lisle  could 
not  have  drawn  cheques  upon  this  fund,  mixed  up  as  it  was  with 
the  plaintiff's  own  moneys.  Sims  v.  Bond  (a)  is  precisely  in  point. 
[  629  ]  *  *  The  same  position  is  laid  down  by  the  Court  of  Exchequer, 
in  Cooke  v.  Seeley  (4). 


[  ^30  ]  Couch,  for  the  defendants  : 

The  cheque  in  question  was  paid  in  to  the  bankers'  by  the 
plaintiff,  as  agent  for,  and  to  be  cashed  for  the  use  of.  Lord 
De  L'Isle. 

(Cresswbll,  J. :  And  the  cash  to  be  held  at  the  disposal  of  Lord 
De  L'Isle?) 

As  agent  for  an  undisclosed  principal,  who,  when  he  disclosed 
himself,  would  have  a  right  to  draw  the  money  out. 

(Maulb,  J. :  Then,  you  will  contend  that  the  plaintiff  was  guilty  of 
a  breach  of  duty  to  Lord  De  L'Isle  in  not  opening  a  separate 
account  in  his  name?) 

There  would  be  no  breach  of  duty,  if  the  plaintiff  only  drew  upon 
this  particular  cheque  for  Lord  De  L'Isle's  purposes. 

(Maulb,  J. :  We  all  think  there  was  a  total  absence  of  original 
contract  between  Lord  De  L'Isle  and  the  Banking  Company,  which 

(1)  16  R.  R.  677  (6  Taunt.  697  ;  2   Dowl.  &  Ry.  249). 

Marsh.  319).  (3)  39  R.  R.  511  (5  B.  &  Ad.  389). 

(2)  26  R.  R.  273  (2  B.  &  C.  66  ;  3    (4)  76  R.  R.  769  (2  Ex.  746). 
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there  would  be  if  your  argument  were  tenable.  You  must,  if  you  Tasskll 
can,  show  some  circumstances  aliunde  to  excuse  the  non-payment  goopeb. 
*of  the  cheques.)  [  •o3i  ] 

The  authority  of  the  plaintiff  to  receive  money  on  Lord  De  L'Isle's 
acjount  ceased  on  the  11th  January,  1847,  when  he  was  informed 
that  he  was  no  longer  to  deal  with  his  Lordship's  property,  but  to 
confine  his  services  to  the  performance  of  the  ordinary  duties  of 
a  farming-bailiff.  After  his  authority  was  so  determined,  he 
improperly  received  this  cheque  from  Vines  and  Tomlin. 

'  (Maulb,  J. :  Were  not  Vines  and  Tomlin  justified  in  treating  the 
plaintiff  as  a  person  authorised  to  receive  the  money  ?  Does  Lord 
De  L'Isle  adopt  it  as  a  payment  ?) 

He  is  not  bound  to  do  so. 

(Maulb,  J. :  Does  he  ?) 
No. 

(Maule,  J. :  Then,  how  can  the  cheque,  or  its  proceeds,  be  his  ?) 

Having  got  possession  of  it  by  means  of  an  imposition,  for  the 
Court  may  infer  that  he  obtained  it  by  a  tacit  assertion  that  his 
agency  continued,  the  plaintiff  could  acquire  no  title  to  the  cheque  : 
Madden  v.  Kempster  (i) ;  Hardman  v.  WiUcock  (2). 

There  was  no  necessity  to  plead  the  fraud  ;  for,  if  the  cheque  was 
obtained  by  fraud,  Lord  De  D*lsle  had  a  right  to  interpose  and  say 
that  the  proceeds  were  money  had  and  received  by  the  Banking 
Company  to  his  use. 

(Maule,  J. :  Suppose  Lord  De  L'Isle  had  not  interposed,  but  the 
other  facts  could  be  established, — could  the  Company  have  set  up 
this  defence?) 

Until  some  claim  was  made,  they  could  not. 

(Maule,  J. :  Does  their  right  arise  upon  notice  from  Lord  De 
L'Isle?) 

Yes. 

(1)  1  Camp.  12.  (2)  35  R.  R.  566  (9  Bing.  382  {n)). 
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Tasskll  (Maule,  J. :  Then,  up  to  the  time  of  notice,  the  plaintiff  would 

CooPBE.      have  a  good  right  of  action  ?) 

The  notice  would  relate  back. 

(Matilb,  J. :  Suppose  Lord  De  L'Isle  had  interposed  during  the 
trial, — would  you  say  that  his  claim  would  afford  the  bankers  any 
defence  upon  non  assumpsit  or  nil  debet  1) 

A  fact  occurring  since  the  commencement  of  the  action  could  not 
[  •6a2  ]      be  *used  as  a  defence. 

(Maule,  J.:  It  might,  if  it  had  the  retrospect  you  mention. 
According  to  the  maxim  Omnis  ratihahitio  retro  trahitur,  et  mandato 
(equiparatur,  the  ratihahitio  must  be  prior  to  the  fact  done  which  is 
the  subject  of  the  viandatum.  The  right  of  Lord  De  L*Isle  at  all 
events  could  not  exist  until  notice.) 

The  right  would  exist,  but  the  bankers  would  not  be  bound  until 
notice. 

(Maulb,  J. :  The  transaction  clearly  would  be  valid,  until  Lord 
De  L*Isle  elected  to  claim  the  proceeds.  The  question  is,  what  is 
the  effect  of  his  notice.) 

It  is  submitted,  that,  under  the  circumstances,  the  proceeds  of  this 
cheque  never  was  money  had  and  received  to  the  use  of  the  plaintiff, 
but  money  had  and  received  to  the  use  of  the  person  to  whom  it 
rightfully  belonged. 

(Maule,  J.:  The  nature  of  the  contract  is  evidenced  by  the 
account;  and  the  form  of  that,  the  mixture  of  items,  negatives 
its  being  an  agency  account.) 

The  second  count  in  the  second  action  (i)  is  clearly  bad :  the  facts 
do  not  raise  the  duty  alleged. 

(Maule,  J.:  The  probability  is,  that  the  second  count  is  not 
sustainable :  but,  if  we  think  either  count  good,  and  sustained  by 
the  evidence,  the  defendants  are  to  pay  40«.) 

Brown  consented  to  abandon  the  second  count;  and  he  was  not 
called  upon  by  the  Court  to  reply  as  to  the  other. 

(1)  For  exposing  the  plaintiff's  eee  Hardy  \,  Veaeey  (1^68)  L.  R.  3Ex. 
account  to  Lonl  De  I/Isle.  As  to  this,       107,  37  L.  J.  Ex.  76.— J.  G.  P. 
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Maulb,  J. :  Tassrll 

V, 

It  seems  to  me  to  be  quite  clear,  that  the  account  in  question  is  Cooper. 
a  banking  account  of  the  ordinary  kind,  by  the  plaintiff,  on  his  own 
account,  with  the  London  and  County  Joint-Stock  Banking 
Company;  and  that  it  is  not  competent  to  any  third  party  to 
interpose,  and  to  say  that  the  Banking  Company  in  reality  contracted 
with  him.  This  is  plainly  evidenced  by  the  way  in  which  the 
account  was  kept :  *it  was  a  general  account,  embracing  as  well  the  [  *i>-^3  ] 
plaintiff's  own  moneys,  as  moneys  received  by  him  in  his  capacity 
of  agent  for  Lord  De  L'Isle,  and  purporting  to  be  an  account 
between  the  plaintiff  and  the  bankers  only.  As  between  these 
parties,  it  seems  to  me  that  the  cheque  was  the  property  of  the 
plaintiff.  But,  at  all  events,  after  it  was  turned  into  money,  the 
bankers  were  indebted  to  him  as  for  money  had  and  received  to  his 
use,  or  money  lent,  and  became  liable  to  account  to  him  for  it  when- 
ever he  chose  to  call  for  it  It  was  perfectly  competent  to  Lord  De 
Lisle  to  allow  his  agent  to  receive  money  on  his  account,  and  to 
deal  with  it  as  if  it  were  his  own ;  and  the  evidence  shows  that  that 
was  the  state  of  things  before  the  plaintiff  was  told  that  his  authority 
to  interfere  with  Lord  De  L*Isle's  property  was  put  an  end  to,  and 
that  he  was  to  confine  himself  in  future  to  giving  orders  to  the  men. 
It  appears  that  he  had  before  this,  being  duly  authorised  so  to  do, 
sold  some  corn  to  Vines  and  Tomlin.  He  might  very  well  suppose, 
notwithstanding  his  authority  as  agent  was  to  some  extent  recalled, 
that  that  did  not  prevent  him  from  completing  transactions 
which  he  had  already  commenced  on  Lord  De  L'Isle's  account 
But,  assuming  that  the  plaintiff  had  no  authority  to  receive  this 
cheque,  and  that  he  received  it  under  a  tacit  assertion  that  he  had 
authority  ;  still,  having  got  the  cheque  and  given  it  to  his  bankers, 
it  seems  to  tae  that  it  was  not  competent  to  the  bankers  to  say  that 
they  did  not  receive  the  money  on  his  account,  because  he  obtained 
the  cheque  in  a  wrongful  manner.  The  result  of  the  case,  in  my  view, 
is,  that  the  money  in  question  was,  at  the  time  it  reached  their 
hands,  money  lent  by  the  plaintiff  to  the  Banking  Company,  or 
money  had  and  received  by  them  to  his  use :  and  it  would  have 
continued  so,  if  Lord  De  L'Isle  had  not  interfered.  At  the  utmost, 
Lord  De  Llsle's  rights  accrued  only  after  the  ^liability  of  the  [  •634  ] 
Banking  Company  to  the  plaintiff  arose :  and  that  would  be  a  matter 
of  excuse,  which  should  have  been  pleaded.  But,  putting  that  out 
of  the  question,  it  seems  to  me,  that  the  Banking  Company,  having 
received  the  money  on  behalf  of  the  plaintiff,  and  given  him  credit 
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Tabsbll  for  it,  became  debtors  to  him  for  the  amount ;  and  that  the  circam- 
CoopBB.  stance  that  the  receipt  of  the  cheque  by  the  plaintiff  might  have 
been  blameable,  does  not  afford  any  answer  to  this  action.  The 
transaction  was  regular  and  lawful  so  far  as  the  plaintiff  and  the 
bankers  were  concerned :  it  was  a  simple  transaction  of  loan ;  and  con- 
sequently I  think  the  plaintiff  is  entitled  to  recover  in  the  first  action. 
As  to  the  second  action,  I  am  of  opinion  that  the  plaintiff  must 
have  a  verdict  for  40^.  upon  the  first  count,  and  that  the  defendant 
is  entitled  to  a  verdict  on  the  second  count. 

Grebswell,  J. : 

I  am  of  the  same  opinion.  The  account  purported  to  be  an 
account  between  the  plaintiff  and  the  Banking  Company  only: 
there  is  no  pretence  for  saying  that  Lord  De  L'Isle  had  anything 
to  do  with  it.  It  is  said  that  the  cheque  of  Vines  and  Tomlin  was 
received  by  the  plaintiff  in  defiance  of  an  order  from  Lord  De  L'Isle  not 
to  receive  it.  Assume  that  it  was :  if  the  plaintiff  had  himself  received 
the  cash  for  that  cheque,  and  had  paid  the  money  in  to  his  account 
with  the  Banking  Company,  they  clearly  would  have  been  responsible 
to  him  for  it :  and  I  cannot  see  that  it  makes  the  slightest  difference, 
that,  instead  of  doing  so,  he  handed  the  cheque  to  the  bankers  to  get 
cashed,  they  having  no  notice  at  the  time  they  obtained  the  money 
for  it,  that  the  cheque  was  not  the  property  of  the  plaintiff.  As  to 
the  plaintiff's  being  unauthorised  to  receive  this  cheque,  I  cannot 
help  thinking  there  is  a  good  deal  of  doubt  about  that.  It  seems 
i  *o36  ]  that  Lord  '''De  L'Isle  was  dissatisfied  with  the  state  of  the  account 
between  himself  and  the  plaintiff,  and  that  Mr.  Glendinning,  at  his 
request,  intimated  to  the  plaintiff  that  he  was  to  deal  no  more  with 
his  Lordship's  property.  It  may  be  very  questionable  whether  the 
plaintiff  might  not  fairly  have  understood  that  as  prohibiting  him 
from  making  any  more  sales,  but  not  from  getting  in  money  from 
persons  to  whom  he  had  already  sold  corn, — ^especially  as  he  does 
not  seem  to  have  been  asked  to  render  an  account  of  the  sales  which 
he  had  already  effected.  The  case  of  Hardman  v.  Willcock  (i)  differs 
essentially  from  this  case.  There,  the  plaintiff  had  obtained  posses- 
sion of  the  goods  by  a  fraud  between  him  and  the  insolvent,  and 
therefore  could  be  in  no  better  situation  than  the  insolvent  himself : 
the  goods  not  being  in  reality  the  plaintiff's  goods,  the  rights  of  the 
assignees  intervening,  the  defendant  was  not  bound  to  account  to 
him  for  the  proceeds  of  the  sale. 

(1)  35  B.  B.  5G6  (9  Bing.  382  («)). 
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Williams,  J. :  Tassbll 

I  am  of  the  same  opinion.     If  we  were  to  decide  otherwise,  I      Cooper. 
think  we  should  be  promulgating  a  doctrine  that  would  be  found 
very  injurious  to  bankers. 

As  to  the  second  action,  I  think  the  second  count  does  not  dis- 
close a  cause  of  action.  But  all  difficuUy  as  to  that  is  removed  by 
Mr.  Brown's  concession  that  a  verdict  may  be  entered  for  the 

defendant  as  to  that  count. 

Judgment  accordingly, 

HITCHINS   V.   The  KILKEITNy    RAILWAY  i8«o. 

COMPANY  (I).  ^!i!'- 

(9C.  B.  636— 541.)  [536] 

By  the  65th  section  of  the  Companies  Clauses  Consolidation  Act,  1845, 
8  &  9  Vict.  c.  16,  it  is  provided  that  all  the  money  raised  by  the  Company, 
whether  by  subscriptions  of  the  shareholders,  or  by  loan,  or  otherwise, 
shall  be  applied,  firstly,  in  paying  the  costs  and  expenses  incurred  in 
obtaining  the  special  Act,  and  all  expenses  incident  thereto,  and,  secondly, 
in  carrying  the  pui*poses  of  the  Act  into  execution  :  Held,  that  the  expenses 
of  obtaining  the  special  Act  were  recovemble  against  the  Company  in  an 
action  of  debt. 

Debt.     The  first  count  of  the  declaration  stated,  that,  before 
and  at  the  time  of  the  passing  and  coming  into  operation  of   the 
Kilkenny  and  Great  Southern  and  Western  Eailway  Act,  1846  (2), 
and  before  the  commencing  of   this  suit,  to  wit,  on  the  7th  of 
August,  1846,  there  was  due  to  the  plaintiff  a  large  sum,  to  wit, 
3,0002. ,  for  costs  and  expenses  by  the  plaintiff,  before  the  passing 
of  the  said  Act,  incurred  in  obtaining  the  said  Act,  and  for  expenses 
incident  thereto,  to  wit,  for  the  price  and  value  of   work  before 
the  passing  of  the  said  Act  done,  and  materials  for  the  same  pro- 
vided, by  the  plaintiff,  and  for  money  by  the  plaintiff  before  the 
passing  of  the  said  Act,  paid,  laid  out,  and  expended  in  and  about 
obtaining  the    said  Act  and  in  and  about  divers  other  matters, 
things,  and  expenses  necessarily  incident  thereto :  that,  after  the 
passing  and  coming  into  operation  of  the  said  Act,  to  wit,  on  the 
18th  of  August,  1846,  the  defendants  had  notice  of  the  premises, 
and  that  the  said  sum  was  so  as  aforesaid  due  to  the  plaintiff  for 
costs  and  expenses  incurred  in   obtaining  the  said  Act,  and  for 
expenses  incident  thereto  :  that  afterwards,  to  wit,  on  the  day  and 
year  last  mentioned,  and  on  divers  other  days  and  times  between 

(1)  Cited,    In   re  Skegness  and    St.      60  L.  T.  406. 
LeatiariTB  Tramways  Co,  (1888)41  Ch.  (2)  9  &  10  Vict.  c.  ccclx. 

Div.  215.  235,  238,  58  L.  J.  Ch.  737, 
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HiTCHiNs     that  day  and  the  commencement  of  this  suit,  they,  the  defendants, 
j.*g         being  '*The  Kilkenny  and  Great  Southern  and  Western  Railway 

KiLKKKxv     Company"  in  the  said  Act  mentioned,  *by  virtue  of  the  said  Act, 
[  *587  ^      and  of  the  powers  and  provisions  therein  contained  in  that  behalf, 
raised  and  received  divers  sums  of  money,  amounting  in  the  whole 
to  a  large  sum,  to  wit,  20,000/.,  being  more  than  sufficient  to  pay 
and  satisfy  all  the  costs  and  expenses  incurred  in  obtaining  the 
said  Act,  and  all  expenses  incident  thereto,  and  of  whicli  said  sums 
so  raised  and  received  by  the  defendants  as  aforesaid  they  the 
defendants,  at   the  time  of   the   making  of   the  request  by  the 
plaintiff  hereinafter  next  mentioned,  had  in   their  hands  a  large 
sum,  to  wit,  5,0002.,  out  of  which  the  defendants  could  and  might 
and  ought  to  have  paid  and  satisfied  the  plaintiff  the  said  sum 
so  due  to  him  as  aforesaid,  to  wit,  the  said  sum  of  S,OOOL :  that 
thereupon  it  became  and  was  the  duty  of  the  defendants,  out  of 
the  said  sums  of  money  so  raised  and  received  by  them  as  afore- 
said, to  pay  to  the  plaintiff  the  said  sum  so  due  to  him  as  aforesaid, 
and  the  defendants,  after  the  said  sums  of  money  had  been  by  the 
defendants  so  raised  and  received  as  aforesaid,  to  wit,  on  the  Ist 
of  July,  1847,  were  requested  by  the  plaintiff  to  pay  him  the  said 
sum  so  due  to  him  as  aforesaid :  Yet  that  the  defendants  did  not 
then  apply,  nor  had  they  ever  in  any  manner  whatsoever  applied, 
the  said  sums  of  money  so  by  them  raised  and  received  as  aforesaid, 
or  any  part  thereof,  in  or  towards  paying  or  discharging  the  said  sum 
so  due  to  the  plaintiff  as  aforesaid;  and  that  thereby,  and  by  reason 
of  the  non-payment  of  the  said  sum,  an  action  had  accrued,  &c. 

To  this  count  the  defendants  demurred  specially,  assigning  for 
causes,  that  the  said  first  count  discloses  no  ground  or  cause  of 
action  upon  which  the  defendants  are  liable  to  be  sued,  inasmuch 
as  there  is  no  statute  which  casts  any  duty  or  liability  upon  them, 
as  a  Company,  and  in  a  corporate  capacity,  to  pay  the  moneys 
[  ♦638  ]  sought  to  be  recovered  by  the  first  count,  out  of  the  first  *moneyB 
coming  to  their  hands,  as  alleged  in  the  first  count ;  that  it  appears 
by  the  said  first  count,  that  no  legal  claim  existed  against  any 
person  before  the  passing  of  the  said  Act  in  the  first  count  of  the 
declaration  mentioned,  in  respect  of  the  claims  and  causes  of 
action  in  that  count  mentioned,  inasmuch  as  it  does  not  appear 
in  and  by  the  first  count  that  the  said  work  and  labour  therein 
mentioned  was  done  or  bestowed,  or  the  said  money  paid,  by  or  in 
consequence  of  any  request  from  any  one,  or  in  any  wise  on  the 
contract  of  the  defendants,  and  the  said  Act  of  Parliament  does 
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not  give  the  plainiifif  any  claim  against  the  defendants  which  the     Hitcuins 
plaintiff  had  not  before  against  some  individual ;    that  the   said         the 
first  count  discloses  no  privity  of  contract  between  the  plaintiff  r^iJ'^ay'co 
and  the  said  Company,  and  it  is  not  shown  therein  that  the  debts 
therein  mentioned  were  contracted  at  the  request  of  the  defendants; 
that,  if  the  said  first  count  is  based  upon  any  statute,  such  statute 
should  have  been  followed,  and  the  specific  remedy  therein  pro- 
vided should  have  been  adopted ;  that  the  said  first  count  discloses 
(if  any  cause  of  action  whatever)   a  common  law  duty,  and  a 
breach  of  it,  for  which  an  action  on  the  case  ought  to  have  been 
brought ;   that  the  said  first  count  should  have  shown  that  the 
works  therein  mentioned,  and  the  money  therein  stated  to  have 
been  paid  by  the  plaintiff  for  the  said  Company,  were  done  and 
performed  and  paid  respectively  at  the  request  of  the  said  Com- 
pany ;  and  that,  if  the  plaintiff  complains  of  a  misapplication  of 
the  funds  of  the  Company,  such  complaint  is  properly  a  ground 
for  an  action  on  the  case,  and  not  for  an  action  of  debt. 
The  plaintiff  joined  in  demurrer. 

Pearson,  in  support  of  the  demurrer : 

The  first  count  is  clearly  bad.  It  does  not  allege  that  any  money 
was  *due  to  the  plaintiff  upon  any  contract  before  the  passing  of  [  *5H9  ] 
the  Act :  every  word  contained  in  the  declaration  may  be  perfectly 
true,  and  yet  the  plaintiff  may  have  no  cause  of  action  against  the 
Company.  The  money  claimed  may  be  due  from  somebody  other 
than  the  Company.  Reliance  will  be  placed,  on  the  part  of  the 
plaintiff,  upon  the  65th  section  of  the  Companies  Clauses  Consoli- 
dation Act,  1845,  8  &  9  Yict.  c.  16,  which  provides  ''  that  all  the 
money  raised  by  the  Company,  whether  by  subscriptions  of  the 
shareholders,  or  by  loan,  or  otherwise,  shall  be  applied,  firstly, 
in  paying  the  costs  and  expenses  incurred  in  obtaining  the  special 
Act,  and  all  expenses  incident  thereto,  and,  secondly,  in  carrying 
the  purposes  of  the  Company  into  execution."  If  the  plaintiff 
complains  of  any  misapplication  of  the  funds  collected  by  the 
Company,  the  proper  remedy  would  have  been  by  an  action  upon 
the  case.     *    ♦    ♦ 

(WiLLUMS,  J. :  How  do  you  distinguish  Garden  v.  The  General 
Cemetery  Company  (i)  from  the  present  case  ?) 

There,  the  question  arose,  not  on  demurrer  to  the  declaration,  but 

(1)  50  11.  R.  682  (5  Biiig.  N.  C.  253). 
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HiTCHiNs     to  the  plea :  and  it  arose  under  a  statute  which  contained  no  clause 

Thr         similar  to  the  142nd  section  of  the  Act  now  under  consideration, 

Railway^Co.  ^^i^b  enacts,  that,  ''  in  all  cases  where  any  damages,  costs,  or 

expenses,  are  by  this  or  the  special  Act,  or  any  Act  incorporated 

therewith,  directed  to  be  paid,  and  the  method  of  ascertaining  the 

amount  or  enforcing  the  payment  thereof  is  not  provided  for,  such 

[  *o40  ]      amount,  in  case  of  dispute,  shall  be  "^ascertained  and  determined 

by  two  justices ;  and,  if  the  amount  so  ascertained  be  not  paid  by 

the  Company,  or  other  party  liable  to  pay  the  same,  within  seven 

days  after  demand,  the  amount  may  be  recovered  by  distress  of 

the  goods  of  the  Company  or  other  party  liable  as  aforesaid :  and 

the  justices  by  whom  the  same  shall  have  been  ordered  to  be  paid, 

or  either  of  them,  on  application,  shall  issue  their  or  his  warrant 

accordingly."     The   plaintiff's  remedy    was    under   that  clause: 

Crisp  V.  Bunhury  (I). 

Unthankf  contra  : 

This  is  not  a  case  in  which  the  justices  have  any  jurisdiction. 
The  Act  contemplates  several  things,  amongst  others,  the  ascertain- 
ment of  the  amount  of  the  expenses,  and  that  moneys  have  come 
to  the  hands  of  the  Company,  which  could  not  be  inquired  into  by 
justices.  The  142nd  section,  therefore,  has  no  application  to  a 
debt  in  respect  of  services  rendered  in  relation  to  the  formation  of 
the  Company.  The  general  point  is  settled  by  Tihon  v.  The 
Warwick  Gas-Light  Company  (2)  and  Carden  v.  The  General  Ceme- 
tery Company  (3).  In  the  former,  an  Act  of  Parliament  for  incorpo- 
rating a  Gas-light  Company  enacted  that  all  the  costs  of  obtaining 
the  Act  should  be  paid  and  discharged  out  of  the  moneys  sub- 
scribed, in  preference  to  all  other  payments ;  and  it  was  held,  that 
the  attorneys  who  obtained  the  Act  might  maintain  an  action  of 
debt,  founded  upon  the  statute,  for  their  costs.  And  in  the  latter, 
by  the  Act  incorporating  the  Company,  they  were  to  apply  the  first 
moneys  received  under  the  Act  in  discharge  of  expenses  incurred 
in  obtaining  the  Act ;  and  it  was  held,  that  the  plaintiff,  though 
[  *54i  J  a  member  of  the  ^Company,  might  sue  them  {in  indebitatus 
assumpsit)  for  his  time  and  trouble,  and  money  expended,  in 
obtaining  the  Act.  The  judgment  of  the  Court  in  the  latter  case 
is  quite  decisive. 

(1)  34  E.  R.  747  (8  Bing.  394).  (3)  50  R.  R.  682  (5  Bing.  N.  C.  253  ; 

(2)  28  R.  R.  529  (4  B.  &  C.  962 ;  7      7  Scott,  97). 
Dowl.  &  Ry.  376). 
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Maulb,  J. :  Hitch  INS 

t. 
We  all  think  it  is  impossible  to  distinguish  this  case  from  Tilson         The 

V.  The  Warwick  Gas-Ught  Company,  and  Carden  v.  The  General  railway  Co. 
Cemetery  Company. 

Judgment  for  the  plaintiff . 


YATES   iiND  Others  v.   HOPPE,  isso. 

Feb,  18. 
(9  C.  B.  541—550  ;  S.  C.  19  L.  J.  C.  P.  180 ;  14  Jur.  372.)  

Where  money  is  paid  by  A.  to  B.,  to  be  applied  by  the  latter  pursuant  to         [  ^*M 
a  binding  contract  between  the  parties,  A.  caunot  revoke  its  destination. 

A.,  the  drawer  of  an  accommodation  bill,  a  few  days  before  its  maturity, 
handed  over  money  to  B.,  the  acceptor,  for  the  purpose  of  meeting  the  bill. 
A  fiat  having  been  issued  against  A.  between  the  day  of  the  deposit  and 
the  maturity  and  payment  of  the  bill :  Held,  that,  the  money  having  been 
handed  over  to  B.  in  pursuance  of  a  binding  contract,  upon  a  good  con- 
sideration, viz.  an  implied  contract  of  indemnity,  the  bankruptcy  of  B.  was 
no  revocation  of  A.'8  authority  to  apply  the  money  in  satisfaction  of  the 
bill :  and  consequently  that  B.'s  assignees  could  not  recover  it  back  from 
him  in  an  action  for  money  had  and  received  to  their  use. 

Assumpsit  for  money  had  and  received  by  the  defendant  to  the 
use  of  the  plaintiffs  as  assignees  of  Samuel  Seal,  after  the 
bankruptcy  of  Seal. 

The  defendant  pleaded,  except  as  to  32.  &s.  5(f.,  non  assumjmt, 
and  as  to  that  sum,  payment  into  Court. 

The  plaintiffs  joined  issue  on  the  first  plea,  and  as  to  the 
8Z.  68.  5d.f  accepted  it  in  satisfaction  pro  tanto. 

The  cause  was  tried  before  Gresswell,  J.,  at  the  first  sitting  in 
London  in  Michaelmas  Term  last.  It  appeared  that  the  action 
was  brought  to  recover  a  sum  of  200L,  which  was  handed  by  the 
bankrupt,  a  few  days  before  the  issuing  of  2k  fiat  against  him,  to 
the  defendant,  *for  the  purpose  of  enabling  the  latter  to  take  up  [  *542  ] 
a  bill  for  1962.  14«.  Id.,  which  he  had  accepted  for  the  bankrupt's 
accommodation.  The  examination  of  the  defendant  before  the 
Commissioner,  which  was  put  in,  showed  that  the  bankrupt  had 
brought  the  200Z.  to  him  in  bank-notes  on  the  15th  or  16th  of 
March,  1849,  and  that  the  defendant  paid  the  bill  when  presented 
at  its  maturity  on  the  23rd  of  the  same  month,  with  the  same 
notes  which  had  been  handed  to  him  by  the  bankrupt. 

The  fiat  against  Seal  was  issued  on  the  21st  of  March. 

The  learned  Judge  left  it  to  the  jury  to  say,  first,  whether  the 
payment  by  the  bankrupt  to  the  defendant  was  a  voluntary 
payment;  secondly,  whether  it    was   made   in   contemplation  of 
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Yatbs        bankruptcy;  thirdly,  whether  it  was  intended  as  a  payment,  or 
HoppE.       whether  the  money  was  delivered  to  the  defendant  merely  as  a 
stakeholder,  to  hand  it  over  to  the  person  who  might  be  entitled 
to  receive  it  as  holder  of  the  bill. 

The  jury  found,  first,  that  the  payment  was  voluntary ;  secondly, 
that  it  was  not  made  in  contemplation  of  bankruptcy ;  thirdly,  that 
the  money  was  delivered  to  the  defendant  for  the  purpose  of  being 
kept  by  him  until  the  bill  arrived  at  maturity,  and  of  being  then 
paid  over  to  the  person  who  might  present  the  bill. 

The  learned  Judge  thereupon  directed  a  verdict  to  be  entered  for 
the  plaintiffs,  reserving  leave  to  the  defendant  to  move  to  set  it 
aside,  and  enter  a  verdict  for  him,  if  the  Court  should  be  of  opinion 
that  the  above  state  of  facts,  and  the  finding  of  the  jury  thereon, 
entitled  him  to  do  so. 

Byles,    Serjt.,    in    the    same    Term,    obtained    a    rule    nisi 
accordingly. 

H.  Mills  now  showed  cause : 
[  *">*3  ]  The  authority  of  the  *defendant  to  apply  this  money  in  satisfac- 

tion of  the  bill,  was  revoked  by  the  intervening  bankruptcy  of  the 
drawer,  and  the  money  became  from  that  moment  the  property  of 
the  assignees.  Where  money  is  placed  in  the  hands  of  an  agent 
for  the  purpose  of  being  paid  over,  it  remains  until  it  is  paid  over 
the  property  of  the  depositor,  and  the  authority  of  the  agent  is 
revocable  at  any  time ;  and  the  acceptor  of  an  accommodation  bill 
has  no  greater  authority  in  this  respect  than  an  ordinary  agent : 
Williams  v.  Everett  (i) ;  Wedlake  v.  Hurley  (2) ;  Toovey  v.  Milne  (3) ; 
Simpson  v.  Sikes  (4) ;  Moore  v.  Barthrop  (fi).  It  was  contended,  on 
moving  for  this  rule,  that  the  money  in  question  was  paid  pursuant 
to  a  contract  between  the  bankrupt  and  the  defendant,  to  apply  it 
to  the  purpose  for  which  it  was  left  with  the  defendant,  and  there- 
fore that  the  payment  was  irrevocable,  inasmuch  as  it  was  made 
pursuant  to  an  authority  which  was  coupled  with  an  interest. 
There  was  no  evidence  of  any  such  contract,  and  no  principle  of 
law  to  warrant  that  position.  What  is  the  contract  which  the 
drawer  of  an  accommodation  bill  enters  into  with  the  acceptor? 
It  is  an  open  contract  of  indemnity :  Reynolds  v.  Doyle  (6) :  and  see 
the  precedents  in  2  Chitty  on  Pleadings,  7th  edit.,  p.  282,  Pearson 

(1)  13  R  R.  315  (14  East,  582).  (4)  6  M.  &  S.  295. 

(2)  35  R.  R.  688  (1  Or.  &  J.  83).  (6)  1  B.  &  0.  5  ;  2  Dowl.  &  Ry.  25. 

(3)  53  R.  R.  147  (2  B.  &  Alti.  683;.  (6)  56  R.  R.  627  (I  Man.  &  G.  763). 
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on  Pleading,  134. .  To  give  a  man  an  authority  coupled  with  an       Yates 
interest,  there  must  be  a  good  consideration  existing  at  the  time :       hoppk. 
Walsh  V.  Whitcomb  (i) ;  Gaussen  v.  Moi'ton  (2) ;  Smart  v.  Sandars  {si). 
The  only  exception,  if  it  be  one,  is,  where  the  authority  has  been 
assented  to  by  all  parties.     [He  cited  Walker  v.  Rostnm  (4).]    Here,       [  544  ] 
however,  there  was  no  consideration :  there  was  no  debt  due  from 
the  bankrupt  to  the  defendant  during  the  currency  of  the  bill,  but 
a  mere  possibility  of  contingent  damage. 

(Williams,  J. :  After  depositing  the  money  with  the  defendant, 
was  Seal  any  longer  under  any  duty  to  indemnify  the  defendant  ?) 

If  the  view  of  the  contract  presented  by  the  plaintiffs  be  correct, 
clearly  not. 

(Williams,  J. :  What  plea  would  you  plead,  to  a  declaration  against 
him  for  not  indemnifying  ?) 

A  special  plea  setting  out  all  the  circumstances. 

(T  ALFOUAD,  J. :  You  say  he  could  not  plead  that  he  had  indemnified 
the  acceptor  ?) 

Precisely  so.     The  jury  have  found  as  a  fact  that  the  bankrupt  had 

no  intention  that  the  defendant  should  *have  any  other  interest  in       [  *545  ] 

the  money  than  that  of  an  ordinary  stakeholder. 

(Maulb,  J. :  It  is  quite  clear  that  the  payment  was  not  meant  as 
a  payment  out  and  out  under  all  circumstances ;  for  instance,  the 
defendant  would  have  had  no  right  to  retain  the  money,  if  he  was 
never  called  upon  to  pay  the  bill  at  all.  The  money  was  to  be  paid 
over  on  the  bill  being  presented.  Tiie  question  is,  whether  this 
appropriation  of  the  money  was  revocable.) 

The  mere  coincidence  of  authority  and  interest  will  not  make  that 
irrevocable  which  would  otherwise  have  been  revocable.  Humphries 
V.  Wilson  (6)  is  substantially  this  case.  [He  also  cited  Buchanan 
V.  Findlay  (6),  Guthrie  v.  Crossley  (7),  and  Abbott  v.  Lawrence  (8)]. 

(1)  2  Esp.  N.  P.  C.  565.  (6)  9  B.  &  C.  738;  4  Man.  &  Ry. 

(2)  34  R.  R  558  (10  B.  &  C.  731 ;      593. 

5  Man.  &  By.  613).  (7)  2  Car.  &  P.  301. 

(3)  75  E.  R.  849  (5  C.  B.  895).  (8)  Cited    in  Abbot    v.   Pwnfrti,   1 

(4)  60  R.  R.  770  (9  M.  &  W.  411).  Ring.  N.  C.  462. 

(5)  2  Stork.  N.  P.  C.  566. 
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Yates       Here,  the  defendant  was  merely  an  agent  to  pay  the  bill :  Reai/  v. 

HoppE.       Packwood  (i).     *     *     The  payment  here  was  voluntary  and  without 

[  544i  ]       consideration :   there  was  no  subsisting  debt ;  and,  if  there  had 

been,  the  defendant  could  not  avail  himself  of  mutual  credit  as  a 

defence  under  non   asmmpsit :    Wood  v.  Smith  (2) ;  Pearson    on 

Pleading,  898. 

(Maule,  J. :  That  surely  cannot  be  so.) 

Byles,  Serjt.,  in  support  of  the  rule  : 

The  jury  having  disposed  of  the  question  of  fraudulent 
preference,  it  is  now  sought  to  get  rid  of  the  effect  of  their  finding, 
by  saying  that  the  payment  by  the  bankrupt  to  the  defendant  was 
revocable.  It  is  submitted,  however,  that  that  argument  cannot  be 
sustained,  first,  because  the  payment  was  made  in  pursuance  of 
the  bankrupt's  implied  undertaking  to  indemnify  the  defendant 
against  the  consequences  of  his  acceptance:  and,  further,  it  is 
submitted,  that,  even  if  there  were  no  such  implied  undertaking,  a 
new  contract  arose  upon  a  sufficient  consideration  ;  and  that,  when 
the  defendant  obtained  possession  of  the  money,  he  became  an 
acceptor  for  value.  The  first  ground,  however,  will  suffice  to 
dispose  of  the  case.  The  contract  into  which  the  drawer  of  an 
accommodation  bill  enters  with  the  acceptor  is,  that  he  will  pro- 
vide funds  to  meet  the  bill,  or  take  it  up  himself,  or  indemnify  the 
acceptor  against  the  consequences  of  his  omission  to  do  so.  The 
[  *547  ]  declaration  in  Reynolds  v.  Doyle  (3)  was  framed  upon  a  *breach  of 
the  contract  to  indemnify.  That  case  shows  that  the  drawer*s  con- 
tract is,  to  do  that  which  an  ordinary  acceptor  for  value  is  bound 
to  do.  If  the  bill  is  made  payable  at  a  particular  place,  as  between 
the  drawer  and  the  accommodation  acceptor,  the  latter  is  not  bound 
to  have  the  money  there,  but  the  former  is ;  and,  if  he  has  it  there, 
it  is  in  pursuance  of  his  original  contract.  In  Young  v.  Hockley  (4), 
the  declaration,  in  assumpsit  by  an  accommodation  acceptor  against 
the  drawer,  alleged  the  promise  to  be,  that  the  defendant ''  would 
pay  the  said  bill,  or  supply  the  plaintiffs  with  property  for  payment 
thereof,  when  it  became  due,  and  would  indemnify  and  save  the 
plaintiffs  harmless  against  all  costs,  charges,  and  expenses  which  they 
would  sustain  by  reason  of  their  acceptance  thereof.*'  That  is  the  true 
contract  which  the  drawer  enters  into.     This  payment,  therefore, 

(1)  7  Ad.  &  El.  917.  (3)  56  R  R.  527  (1  Man.  &  G.|753). 

(2)  4  M.  &  W.  522.  (4)  3  Wils.  346. 
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was  a  payment  made  by  the  bankrupt  in  pursuance  of  his  original       Vatks 
liability  :  it  was  not  even  a  premature  payment.  Hop'pe. 

(Williams,  J. :  Suppose  there  had  been  no  bankruptcy,  and^  the 
bill  being  due,  the  accommodation  acceptor  omits  to  apply  the 
money  in  payment  of  it,  and  afterwards  is  sued  upon  it,  and  pays 
the  amount,  and  the  costs  of  the  action,  and  afterwards  sues  the 
drawer  upon  the  contract  of  indemnity,— how  would  you  set  up  the 
previous  payment  ?) 

By  alleging,  that,  before  breach,  a  new  contract  was  entered  into 
between  the  parties,  by  which  the  drawer  was  discharged. 

(Maule,  J. :  Probably  it  might  be  said  in  that  case  that  there 
was  no  promise  to  indemnify.) 

If  so,  the  answer  would  arise  on  non  assumpsit^  or  a  traverse  of  the 

damnification.    The  matter,  however,  has    been    decided.    Lord 

Ellbnborough,  in    WiUis   v.  Freeman  {\)^    says:   "The  case    of 

Wilkins  v.  Casey  (2)  has  established,  that,  if  a  *man  who  has  funds       [  *648  ] 

in  his  hands  belonging  to  a  trader  who  has  committed  a  secret 

act  of  bankruptcy,  accept  a  bill  for  that  trader,  without  knowing 

of  such  act  of  bankruptcy,  he  may  apply  those  funds,  when  the 

bill  becomes  due,  to  the  discharge  of  his  own  acceptance,  though 

a  commission  of  bankruptcy  may  have  issued  in  the  interim,  and 

will  be  protected  against  any  claim  the  assignees  may  afterwards 

make  upon  him  in  respect  of  the  funds  so  applied." 

(Maule,  J. :  At  all  events,  it  is  mutual  credit.) 

In  Madden  v.  Kempster  (3),  it  was  ruled  by  Lord  Ellenborough, 
that,  if  A.  is  under  acceptance  to  B.,  he  may  retain  money  of  B.'s 
in  his  hands  to  discharge  it,  either  until  the  bill  is  delivered  up  to 
him,  or  until  he  receives  a  bond  of  indemnity  against  being  sued 
upon  it.  In  Morse  v.  WiUiams{4,)y  it  was  held,  that,  where  a  sum 
of  money  has  been  lodged  with  a  party,  to  indemnify  him  against 
bills  of  exchange  he  has  accepted  for  the  accommodation  of  another, 
an  action  will  not  lie  against  him  to  recover  the  money  while  the 
bills  are  outstanding,  although  the  Statute  of  Limitations  has 
run  upon  them. 

(1)  12  East,  656,  659.  (3)  1  Camp.  12. 

(2)  4  B.  B.  558  (7  T.  B.  711).  (4)  14  B.  B.  769  (3  Gamp,  418). 
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Yatks  (Gbesswell,  J. :  I  feel  a  difficulty  in  discovering  a  consideration 

HoppE,       ^0^  ^^^  "3^  contract  which  you  rely  on.     That  matter  was  a  good 
deal  discussed  in  Walker  v.  Rostron  (i).) 

Maulb,  J. : 

This  is  an  action  for  money  had  and  received,  brought  by  the 
assignees  of  a  bankrupt  to  recover  a  sum  of  money  paid  by  the 
bankrupt  to  the  defendant  before  the  bankruptcy.     The  payment, 
it  appears,   was  made    voluntarily,  but  not  in  contemplation  of 
bankruptcy,  and  was  for  the  purpose  of  enabling  the  defendant  to 
take  up  a  bill  which  he  had  accepted  for  the  bankrupt's  accommo- 
dation.    Under  these  circumstances,  the  case  seems  to  reduce  itself 
to  the  same  question  as  if  the  action  were  brought  by  the  bankrupt 
[  *oi9  ]       ^himself.     The  circumstances  under  which  the  money  was  paid 
were  these  :  The  defendant  had,  at  the  request,  and  for  the  accom- 
modation of  the  bankrupt,  accepted  a  bill  for  1962.  14s.  Id,   It  does 
not  appear  that  there  was    any  special  agreement  between  the 
parties:  but  it  is  clear  that  there  is  an  implied  contract  in  all 
these  cases,  that  the  person  for  whose  accommodation  the  accept- 
ance is  given  shall  provide  for  the  bill,  or  in  some  way  take  care 
that  the  acceptor  shall  not  be  damnified  by  his  acceptance.     That 
is  the  situation  in  which  this   bankrupt  stood  to  the  defendant. 
The  bill  being  within  a  few  days  of  its  maturity,  the  bankrupt 
handed  to  the  defendant  a  sum  of  money,  which  the  jury  find  was 
handed  over  for  the  express  purpose  of  taking  up  the  bill  when 
it  should  be  presented  for  payment,     The  question  is,  whether  the 
bankrupt  could  have  revoked  that  destination  of  the  money,  and 
could  have  called  upon  the  defendant  to  return  it  to  him.     The 
ground  upon  which  the  defendant  contends  that  he  could  not,  is, 
that  the  contract  affords  a  defence  :  and  it  seems  to  me  that  it  does, 
because  the  drawer  of  the  bill,  being  under  an  obligation,  not  speci- 
fically to  provide  funds  at  a  particular  time  to  meet  the  bill,  but 
one  which  might  be  performed  in  the  whole  or  in  part  by  doing  so, 
adopts  a  reasonable  and  usual  course  for  that  purpose,  by  providing 
the  acceptor  beforehand  with  a  sum  of  money  to  be  applied  to  the 
payment  of  the  bill.     An  act  done  in  performance  of  a  binding 
contract  is  not  revocable.     The  acceptance  of  the  bill  was  a  good 
consideration  for  the  contract  to  indemnify.    An  ordinary  mode  of 
indemnification  is,  to  provide  funds  to  meet  the  bill.      That  mode 
the  drawer  has  adopted.    In  ordinary  cases,  where  a  man  is  bound 
(1)  60  E.  E.  770  (9  M.  &  W.  411). 
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to  pay  money  on  or  before  a  given  day,  a  payment  made  before  the       Tatrs 
day  is  not  revocable.    This  is  a  case  of  that  nature  :  the  drawer,       hoppe. 
by  handing  to  the  acceptor  the  sum  necessary  to  meet  the  bill, 
discharged  ^himself  by  performance  of  his  contract.    As  he  could       [  *^^o  ] 
not  have  recalled  the  payment,  so  neither  can  his  assignees.    The 
money  clearly  never  was  money  had  and  received  by  the  defendant 
to  their  use  ;  and,  consequently,  the  rule  to  enter  the  verdict  for  the 
defendant  must  be  made  absolute. 

Grbsswell,  J. : 

The  case  is  to  be  considered  quite  independently  of  the  bank- 
ruptcy of  Seal,  the  jury  having  found  that  the  payment,  though 
made  voluntarily,  was  not  made  in  contemplation  of  bankruptcy. 
The  bankrupt  could  not,  1  apprehend,  have  recovered  back  the 
money.  Walker  v.  Rostron  was  a  totally  diflferent  case  from  this. 
The  acceptance  of  the  bill  by  the  defendant  was  ample  consideration 
for  the  bankrupt's  promise  to  indemnify  him,  in  any  of  the  ordinary 
modes  of  indemnification.  The  payment  was,  therefore,  a  payment 
made  in  pursuance  of  a  promise  made  upon  good  consideration ; 
and  the  bankrupt  could  not  revoke  it.  His  assignees,  therefore, 
have  no  claim. 

Williams,  J. : 

The  bankrupt  was  under  an  implied  contract,  founded  upon  a 
good  consideration,  to  indemnify  the  defendant  against  the  con- 
sequences of  his  acceptance.  He  elected  the  mode  of  performing 
his  contract,  by  providing  funds  to  meet  the  bill.  It  was  not 
competent  to  him  afterwards  to  recall  that  step,  and  claim  the 
money. 

Talfourd,  J. : 

Lord  Abinger's  judgment  in  Walker  v.  Rostron  in  principle 
decides  this  case.  By  handing  over  the  money  to  the  defendant, 
the  bankrupt  was  taking  lawful  means  to  perform  his  contract. 
He  could  not  retrace  his  steps :  and  his  assignees  can  be  in  no 
better  situation. 

Rule  absolute. 
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1850.  MARSH  V.  HIGGINS  and  Another. 

'^^^^'  (9  c.  B.  651—670 ;  S.  C.  19  L.  J.  C.  P.  297.) 

[  ^"^  3  Clear  and  unambiguous  words  are  necessary  to  give  a  retrospective  effect 

to  an  Act  of  Parliament,  so  as  to  deprive  a  party  of  a  vested  right  of  action. 

This  was  an  action  of  assumpsit  by  the  indorsee  against  the 
acceptors  of  a  bill  of  exchange. 

The  defendants  pleaded,  first,  a  traverse  of  the  indorsement  by 
the  payees  to  the  plaintiffs.  Secondly,  [a  plea  framed  on  sec- 
tions 224  and  225  of  the  Bankruptcy  Act,  1849  (which  are  set  out 
below),  alleging  a  release  by  a  deed  of  arrangement  executed  on 
the  1st  of  November,  1847]. 
[  557  J  To  the  second  plea,  the  plaintiff  replied  that  he  had  no  notice 

of  the  deed,  upon  which  issue  was  joined. 

The  writ  was  issued  on  the  2nd  of  July,  1849  :  the  declaration 
was  delivered  on  the  8th  of  August,  and  the  defendants  pleaded 
on  the  1st  of  November  in  the  same  year.  The  statute  12  &  13 
Vict.  c.  106,  upon  which  the  second  plea  was  framed,  received  the 
Boyal  assent  on  the  1st  of  August,  1849,  and  came  into  general 
operation  on  the  11th  of  October,  1849. 

The  cause  was  tried  before  Wilde,  Gh.  J.,  at  the  sittings  in 
London  after  last  Hilary  Term.     *     *     * 
[  558  ]  On  the  part  of  the  plaintiff,  it  was  submitted  that  there  was 

no  evidence  at  all  to  support  the  second  issue ;  *  *  and,  further, 
that  the  plea,  if  proved,  afforded  no  answer  to  the  action. 

A  verdict  was  found  for  the  plaintiff  on  the  first  issue,  and  for 
the  defendants  on  the  second;  and  leave  was  reserved  to  the 
plaintiff  to  move  to  enter  the  verdict  for  him  on  the  second  issue, 
or  for  judgment  non  obstante  veredicto. 

Keating,  on  a  former  day  in  this  Term,  moved  accordingly : 

[  55U  ]  *    *    The  plea  is  clearly  a  bad  plea.    The  224th  section  of  the 

12  &  IS  Vict.  c.  106,  enacts,  ''  that  every  deed  or  memorandum  of 
arrangement  now  or  hereafter  entered  into  between  any  such 
trader  and  his  creditors,  and  signed  by  or  on  behalf  of  six-sevenths 
in  number  and  value  of  those  creditors  whose  debts  amount  to  10/. 
and  upwards,  touching  such  trader^s  Uabihties,  and  his  release 
therefrom,  and  the  distribution,  inspection,  conduct,  management, 
and  mode  of  winding  up  of  his  estate,  or  all  or  any  of  such 
matters,  or  any  matters  having  reference  thereto,  shall  (subject  to 
the  conditions  hereinafter  mentioned)  be  as  effectual  and  obligatory 
in  all  respects  upon  all  the  creditors  who  shall  not  have  signed 
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such  deed  or  memorandum  of  arrangement,  as  if  they  Iiad  duly  Marsh 
signed  the  same :  and  such  deed  or  memorandum,  when  so  signed,  hiooins. 
shall  not  be,  or  be  liable  to  be,  disturbed  or  impeached  by  reason 
of  any  prior  or  subsequent  act  of  bankruptcy :  provided  always 
that  every  creditor  shall  be  accounted  a  creditor  in  value  in  respect 
of  such  amount  only  as,  upon  an  account  fairly  stated,  after  allow- 
ing the  value  of  mortgaged  property  and  other  such  available 
securities  or  liens  from  such  trader,  shall  appear  to  be  the  balance 
due  to  him."  The  225th  section  then  provides,  "that  no  such 
deed  or  memorandum  of  arrangement  shall  be  effectual  or  obliga- 
tory upon  any  creditor  who  shall  not  have  signed  the  same,  until 
after  the  expiration  of  three  months  from  the  time  at  which  such 
creditor  shall  have  had  notice  from  such  trader  of  his  suspension 
of  payment,  and  of  such  deed  or  memorandum  of  arrangement, 
unless  such  trader  shall  within  such  time  obtain  from  the  Court 
an  order  or  certificate  of  the  said  Court,  declaring  or  certifying 
that  such  deed  or  memorandum  of  arrangement  has  been  duly 
signed  by  or  on  behalf  of  such  majority  of  the  creditors  as  afore- 
said ;  and  it  shall  be  lawful  for  *the  Court,  within  the  district  of  [  *">^<^  ] 
which  the  trader  shall  have  resided  or  carried  on  business  for  six 
months  next  immediately  preceding  his  suspension  of  payment,  to 
make  such  order  or  certificate  on  the  petition  of  any  such  trader, 
and  to  exercise  jurisdiction  in  and  over  the  matters  of  any  such 
application  ;  and  no  creditor  who  shall  not  have  had  fourteen  days' 
notice  of  any  intended  application  for  such  order  or  certificate 
as  aforesaid,  shall  be  bound  thereby."  The  notice  contemplated 
by  this  section  must  be  a  notice  under,  and  given  subsequently  to, 
the  passing  of  the  Act.  The  Legislature  clearly  could  not  have 
intended  to  render  valid  a  previous  notice.  That  which  is  relied 
on  as  a  notice  here,  took  place  on  the  6th,  or  the  26th,  of  January, 

1848.  It  could  have  no  effect  whatever  until  the  Act  passed  ;  and 
the  Act  did  not  come  into  operation  until  the  11th  of  October, 

1849,  which  was  after  the  commencement  of  the  action,  and  after 
issue  joined.  The  notice  clearly  was  intended  to  be  prospective  : 
consequently,  the  plea  is  bad. 

(Crbsswbll,  J. :  The  224th  section  is  prospective.) 

The  225th  cannot,  by  any  fair  intendment,  be  so  construed.  *  *   * 

WiLDB,  Ch.  J. : 

This  rule  is  moved  on  two  grounds :    first,  to  enter  a  verdict  for 
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Marsh  the  plaintiff  on  the  second  ^issue,  which  is  joined  upon  the  question 
UiooiNB.  whether  or  not  the  plaintiff  had  notice  of  the  deed  referred  to  in 
[  *o6i  ]      the  second  plea  ;   secondly,  to  enter  a  verdict  for  the  plaintiff  on 

the  second  issue  non  obstante  veredicto,  on  the  ground  that  the 

plea,  if  proved,  is  no  answer  to  the  action. 
[  562  ]  *     *    As  to  the  motion  to  enter  judgment  non  obstante  veredicto, 

the  rule  may  go. 

Gresswell,  J. : 

I  agree  with  my  Lord  that  there  is  no  ground  for  disturbing  the 
finding  of  the  jury  upon  the  second  issue.    *    *    The  other  branch 
[  *^^^  ]      of  the  motion,  *as  to  the  validity  of  the  plea,  raises  a  question  that 
is  well  worthy  of  consideration. 

The  rest  of  the  Court  concurring,  a  rule  nisi  was  granted  to 
enter  judgment  non  obstante  veredicto  on  the  second  issue. 

Byles^  Serjt.,  and  Aspland,  showed  cause : 

The  main  question  is,  whether  the  12  &  18  Vict.,  which  came 
into  operation  after  the  commencement  of  the  action,  but  before 
plea  pleaded,  is  applicable  to  this  case  ?  The  224th  section,  upon 
which  this  plea  is  founded,  clearly  applies  to  past  deeds  :  it  speaks 
of  "every  deed  or  memorandum  of  arrangement  now  or  hereafter 
entered  into."  That  is  the  substance  of  the  thing :  the  notice  is  a 
mere  incident.  The  226th,  227th,  228th,  and  229th  sections  also 
clearly  are  retrospective  as  well  as  prospective.  Where  the 
provision  is  intended  to  be  prospective  only,  as  in  ss.  186,  136, 137, 
the  words  "after  the  commencement  of  this  Act''  are  used. 
Section  201  is  both  prospective  and  retrospective  in  its  language. 
The  211th  and  following  sections  are  prospective  only.  There  is  no 
clause  providing  that  the  Act  shall  be  construed  beneficially  for 
creditors. 

(Wilde,  Ch.  J.:  I  do  not  wonder  at  the  omission;  for,  many 
Judges  have  said  that  they  did  not  know  what  it  meant.) 

There  can  be  no  hardship  in  putting  such  a  construction  upon  the 
Act,  which  was  intended  to  favour  these  arrangements,  as  will 
deprive  a  hostile  creditor  of  the  power  of  harassing  his  debtor. 

(Wilde,  Ch.  J. :  To  justify  us  in  construing  a  statute  to  be 
retrospective,  the  words  must  be  very  exph'cit.) 
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That,  no  doubt,  is  the  general  rule,  as  is  laid  down  in  Moon  v.  maksh 
Burden  (i),  where  it  is  said  that  "  the  general  rule,  in  construing  hiogink. 
recent  statutes,  *is,  *  Nova  constitutio  fntnnsformam  imjyonere  debet,  [  *56i  ] 
non  pr^eteritis ;'  but  that  rule,  which  is  one  of  construction  only,  will 
yield  to  a  sufficiently  expressed  intention  of  the  Legislature  that  the 
enactment  should  have  a  retrospective  operation."  Many  instances 
might  be  cited,  of  statutes,  the  language  of  which  construed 
grammatically  would  import  the  future  only,  being  read  retrospec- 
tively. Thus,  in  Totvler  v.  Chatterton  (2),  the  1st  section  of  Lord 
Tenterden's  Act,  9  Geo.  IV.  c.  14, — which  enacts,  *'  that,  in  actions 
of  debt,  &c.,  no  acknowledgmeut  or  promise  by  words  only  shall  be 
deemed  sufficient  evidence  of  a  new  or  continuing  contract  whereby 
to  take  any  case  out  of  the  operation  of  the  Statute  of  Limitations 
(21  Jac.  L  c.  16),  or  to  deprive  any  party  of  the  benefit  thereof, 
unless  such  acknowledgment  or  promise  shall  be  made  or  contained 
by  or  in  some  writing,  to  be  signed  by  the  party  chargeable  thereby," 
was  held  to  have  a  retrospective  operation.  The  same  point  had 
already  been  ruled  by  Lord  Tentbrdbn,  in  Hilliard  v.  Lenard  (3), 
and  Anaell  v.  Ansell  (4)  and  by  Hullock,  B.,  in  Kirkhaxtgh  v. 
Herbert  (5).  So,  in  Freeman  v.  Moyea  (6),  under  the  8  &  4  Will.  IV. 
c.  42,  s.  81,  executors  were  held  liable  to  costs  in  actions  commenced 
before  the  statute  came  into  operation,  and  tried  after.  And  see 
Doe  d.  Payne  v.  The  Bristol  and  Exeter  Railicay  Company  (7). 

The  plea  alleges  that  the  defendants  had  suspended  payment 
before  the  making  of  the  deed,  and  that  the  plaintiff,  to  wit,  on  the 
1st  of  November,  1847,  had  notice  of  the  suspension,  and  of  the 
deed.  The  day,  though  laid  under  a  videlicet,  being  material,  the 
videlicet  may  be  rejected.  The  word  **  month  "  in  the  *plea  must,  [  *bqo  ] 
at  all  events  after  verdict,  be  read  with  the  aid  of  the  interpretation 
clause,  and  therefore  means  '^calendar  month."  Beading  it  with 
the  context,  even  without  the  aid  of  the  interpretation  clause,  it 
must  be  so  intended :  Titus  v.  Lady  Preston  (8) ;  Lang  v.  Gale  (9) ; 
Cockell  V.  Qray  (10). 

(Crbsswbll,  J. :  All  the  cases  on  the  subject  are  considered  in 
Simpson  y.Margitson  (n).) 

(1)  76  R  R.  479  (2  Ex.  22).  883. 

(2)  31  R.  R.  411  (6  Biiig.  258  ;  3    (7)  55  R.  R.  632  (6  M.  &  W.  320). 
Moo.  &  ?.  619).  (8)  1  Sti-a.  652. 

(3)  Moo.  &  Mai.  297.  (9)  1  M.  &  S.  111. 

(4)  Moo.  &  Mai.  299,  n.  (10)  3  Brod.  &  B.  186 ;  6  J.  B.  Moorc« 

(5)  Carliflle  Spring  Assizes,  1829.  483. 

(6)  1  Ad,  &  El.  338;  3  Nev,  &  M.  (U)  75  R.  R.  278  (U  Q.  B.  23\ 
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Marsh  Where  the  opposite  party  has  pleaded  over,  and  the  pleading  is 
HiGGiNs.  capable  of  a  construction  which  will  support  it,  the  Court  will  give 
it  that  construction.  Besides,  the  day  is  involved  in  the  issue  ; 
and  the  jury  have  found  it.  It  may  be  said,  as  was  said  in 
Gibbons  v.  Voidllon  (i),  that  this  defence  might  have  been  pleaded 
puis  datrein  continuance  :  but  the  three  months  since  the  passing  of 
the  Act  have  now  elapsed,  and  the  Court  will  give  the  right  judg- 
ment on  the  whole  record,  although  the  prayer  of  the  plea  may 
be  informal.     *     *     * 

(Talfourd,  J. :  The  plea  is  bad  or  good  at  the  time  of  pleading.) 

The  defendants  might  have  pleaded  puis  darrein  continuance  at 
Nisi  Prius. 

Keating  and  Winston^  in  support  of  the  rule : 

To  give  a  retrospective  construction  to  an  Act  of  Parliament,  the 
Court  will  require  very  clear  and  unambiguous  words  indicating  an 
intention  on  the  part  of  the  Legislature  that  a  vested  right  of 
action  should  be  thereby  affected.  Moon  v.  Burden  is  a  strong 
instance  of  the  disinclination  of  the  Courts  to  construe  statutes 
[•666]  retrospectively.  Parke,  B.,  there  says  (2) :  "It  seems  a*Btrong 
thing  to  hold,  that  the  Legislature  could  have  meant  that  a  party 
who,  under  a  contract  made  prior  to  the  Act,  had  as  perfect  a  title 
to  recover  a  sum  of  money  as  he  had  to  any  of  his  personal 
property,  should  be  totally  deprived  of  it  without  compensation. 
It  is  a  still  stronger  thing  to  hold,  that,  if  he  has  already  com- 
menced an  action,  with  an  undoubted  right  to  recover  both  his  debt 
and  costs,  he  should  not  only  forfeit  both,  but  also  be  liable,  as  he 
would  in  the  ordinary  course  of  a  suit,  to  pay  the  costs  of  his 
adversary,  by  being  obliged  to  discontinue,  or  be  non-prossed,  or 
have  his  judgment  arrested.  These  considerations  afford  a  strong 
reason  for  limiting  the  operation  of  the  words  of  this  section  (s), 
and  holding  that  they  apply  to  future  contracts,  and  actions  on 
such  future  contracts,  only,  at  all  events,  to  future  actions  only,  if 
any  distinction  can  be  made  in  the  degrees  of  apparent  injustice.'* 

(1)  79  E.  E.  593  (8  C.  B.  483).  tained,  in  any  court  of  law  or  equity, 

(2)  76  E.  B.  479  (2  Ex.  22).  for  recovering  any  sum  of  money  or 

(3)  8  &  9  Vict.  c.  109,  s.  18  :  **  All  valuable  thing  alleged  to  be  won  upon 
contracts  or  agreements,  whether  by  any  wager,  or  which  shall  have  been 
parol  or  in  writing,  by  way  of  gaming  deposited  in  the  hands  of  any  person 
or  wagering,  shall  be  null  and  void  ;  to  abide  the  event  on  which  any  wager 
and  no  suit  shall  be  brought  or  main-  shall  have  been  mada.'* 
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In  Hitchcock  v.  Way  (i)  it  was  expressly  decided,  that,  where  the       Marsh 
law  is  altered  by  statate  pending  an  action,  the  law  as  it  existed      htogtns. 
when  the  action  was  commenced  must  decide  the  rights  of  the 
parties,  unless  the  Legislature,  by  the  language  used,  show  a  clear 
intention  to  vary  the  mutual  relation  of  such  parties. 

(Williams,  J.:  This  statute  violates  the  general  principle  of 
construction,  by  applying  itself  to  deeds  already  executed.  The 
difficulty  is,  to  say  where  that  violation  is  to  stop.) 

Beading  the  words  of  the  225th  section  fairly  and  according  to 
their  ordinary  grammatical  construction,  they  clearly  import  future 
dealings  only.    Many  material  *words  in  the  clause  are  wholly       [  *5«7  ] 
inconsistent  with  any  other  construction. 

No  doubt,  in  construing  mercantile  contracts,  **  month "  may 
mean  lunar  or  calendar,  according  to  the  intention  of  the  parties, 
as  evidenced  by  custom  or  the  surrounding  circumstances.  But,  in 
a  record,  it  meB,nB  jn^imd  facie  a  lunar  month  only. 

(Williams,  J. :  Upon  this  record,  it  is  capable  of  meaning 
"  calendar  month : "  and,  if  so,  it  must  be  assumed  that  the  Judge 
told  the  jury  so. 

Gresswell,  J. :  What  is  the  object  proposed  to  be  attained  by 
the  notice  ? 

Aspland  suggested  that  it  was  to  give  the  creditor  an  opportunity 
of  inquiring  into  the  genuineness  of  the  deed. 

Gresswell,  J. :  That's  a  strong  reason  for  holding  the  provision 
in  question  to  be  prospective.  The  creditor  would  have  had  no 
interest  in  making  the  inquiry  before  the  passing  of  this  statute.) 

Wilde,  Gh.  J. : 

The  (3ourt  is  placed  in  great  difficulty  in  dealing  with  this  Act  of 
PJEirliament ;  and  we  are  by  no  means  enabled  to  arrive  at  a  satis- 
factory conclusion  as  to  some  parts  of  it.  We  must,  however, 
enter  upon  the  consideration  of  it  with  a  due  regard  to  the  well- 
known  general  principle,  that  statutes  are  not  to  be  held  to  operate 
retrospectively,  unless  they  contain  express  words  to  that  effect. 
Sometimes,  no  doubt,  the  Legislature  finds  it  expedient  to  give  a 
retrospective  operation  to  an  Act  to  a  considerable  extent ;  but  then 

(I)  45  R.  B.  653  (6  Ad.  &  EL  943 ;  2  Nev.  &  P.  72). 
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Mabsh  care  is  always  taken  to  express  that  intention  in  clear  and  unam- 
HiGoiMs.  biguous  language.  It  is  plain  that  this  Act  was  meant  to  be 
retrospective  to  a  limited  extent,— to  establish  certain  deeds  executed 
before  the  passing  of  the  Act.  It  is  contended  that  the  Act  was 
meant  to  operate  retrospectively  in  another  respect,  which  is  quite 
contrary  to  the  ordinary  practice  of  the  Legislature,  viz.,  to  take 

[  •Sfi8  ]  away  an  action  which  has  been  *well  commenced  in  respect  of  a 
vested  right.  It  must  have  been  well  known  to  both  branches  of 
the  Legislature  that  strong  and  distinct  words  would  be  necessary 
to  defeat  a  vested  right  to  continue  an  action  which  has  been:  well 
commenced :  and  we  have  carefully  considered  the  Act  with  a  view 
to  discover  if  it  will  bear  such  a  construction  as  is  contended  for 
on  the  part  of  the  defendants ;  but  we  are  unable  to  arrive  at  any 
certain  and  satisfactory  conclusion  in  the  aflSrmative.  Some  expres- 
sions have  been  relied  on  as  showing  that  a  retrospective  operation 
was  contemplated.  But  those  expressions  do  not  seem  to  us  neces- 
sarily to  bear  the  interpretation  sought  to  be  put  upon  them  ;  for, 
we  find  the  very  same  words  used  elsewhere  in  a  sense  which 
clearly  could  not  be  retrospective.  The  general  rule  of  construc- 
tion being  as  I  have  already  stated,  viz.,  that  the  words  of  an  Act 
are  to  construed  to  be  prospective  only,  unless  the  intention  of  the 
Legislature  to  the  contrary  is  unequivocally  expressed,  and  there 
being  nothing  to  show  that  the  Act  was  intended  to  be  retrospec- 
tive with  reference  to  the  matter  now  in  question,  we  must  construe 
it  as  being  prospective  only.  This  action,  therefore,  having  been 
well  brought,  and  there  being  nothing  in  the  Act  to  warrant  us  in 
saying  that  the  Legislature  meant  to  take  it  away,  the  plaintiff  is 
entitled  to  the  judgment  of  the  Court. 

Gresswell,  J. : 

I  am  entirely  of  the  same  opinion.  At  the  time  this  action  was 
commenced,  the  plaintiff  had  a  clear  right  to  bring  it;  and  it  is 
for  the  defendants  to  make  out  that  the  statute  is  retrospective,  for 
the  purpose  of  ousting  the  plaintiff  of  that  right.  If  there  is  any 
ambiguity  in  the  language  of  the  Act,  the  defendants'  argument 
fails.  1  cannot  say  that  the  statute  has  any  such  effect,  though  it 
is  possible  that  it  may  have  been  intended  to  be  retrospective. 
[  *•''«'.»  ]  Construing  it,  *therefore,  according  to  the  general  rule,  we  are 
bound  to  hold  it  to  be  prospective  only.  The  words  at  the 
commencement  of  the  225th  section  which  seem  capable  of  a 
retrospective  construction,  are  again  used  at  the  close  of  the  section. 
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where  they  clearly  can  only  be  construed  prospectively.  Two  or  Marsh 
three  instances  have  been  cited  where  statutes  have  been  allowed  htggins. 
to  have  a  retrospective  effect  so  as  to  take  away  a  vested  right  of 
action.  There  is  no  question  that  such  things  have  occurred, 
whether  intentionally  or  not,  is  not  for  us  now  to  inquire,  the 
language  used  admitting  of  no  doubt.  One  of  the  examples 
referred  to  arose  upon  the  1st  section  of  Lord  Tenterden's  Act 
of  9  Geo.  IV.  c.  14,  which  was  passed  for  the  purpose  of  relieving 
parties  from  the  difficulties  arising  from  the  doctrine  of  the  revival 
by  new  promises  of  debts  barred  by  the  Statute  of  Limitations. 
The  language  of  that  provision  is,  that  "  no  acknowledgment  or 
promise  by  words  only  shall  be  deemed  sufficient  evidence  of  a  new 
or  continuing  contract,"  &c.,  —  necessarily  referring  to  the  time 
when  the  Judge  is  to  determine  whether  the  evidence  tendered  is 
sufficient  or  not.  The  Court,  therefore,  could  not  escape  from  the 
inevitable  conclusion  that  the  section  was  intended  to  have  a  retro- 
spective operation.  The  defendants  in  this  case  failing  to  satisfy 
us  that  the  statute  in  question  is  retrospective  in  the  manner 
contended  for,  fail  to  establish  the  validity  of  the  plea,  and, 
consequently,  the  plaintiff  must  have  judgment. 

Williams,  J. : 

I  am  of  the  same  opinion.  It  is  a  general  rule,  in  the  construc- 
tion of  Acts  of  Parliament,  that  new  laws  are  to  be  understood  to 
apply  to  future  things,  and  not  to  things  past.  That  rule,  no  doubt, 
like  every  other  rule  of  construction,  will  yield  to  a  clearly  expressed 
intention  that  the  language  used  should  be  taken  to  hs  retrospective. 
In  that  part  of  *the  statute  now  under  consideration,  I  find  no  such  [  *570  ] 
clearly  expressed  intention,  and  therefore  I  feel  bound  to  hold  the 
Act  to  be  prospective  only. 

Talfourd,  J. : 

I  am  of  the  same  opinion.  The  general  rule  of  construction 
is  not  denied ;  and  it  seems  to  me  that  its  application  to  this  case 
is  sufficiently  clear.  **  Such  time,*'  in  the  225th  section,  means 
such  time  as  a  future  deed  or  memorandum  of  arrangement  has 
been  duly  signed  by  or  on  behalf  of  a  majority  of  the  creditors, 
and  therefore  must  mean  time  future, — after  the  passing  of  the  Act. 
My  brother  Byles  suggests  that  the  Court  may  give  judgment 
on  the  whole  record,  and  that,  after  verdict,  it  will  be  assumed 
that  the  three  months  had  elapsed  after  the  passing  of  the  Act. 
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Marsh       That,  however,  would  be  an  unwarrantable  application  of  the  rule 

HiGGiMs.     of  pleading.    We  must  construe  the  pleadings  as  they  are,  not 

as  they  might  have  been.     This  plea  being  no  good  bar,  the  rule 

for  entering  judgment  for  the  plaintiff  non  obstante  veredicto  must 

be  made^absolate. 

^  Rule  absdiUe, 


/8»"-  ELLISON  V.  COLLTNGRIDGE. 

April  16. 
(9  C.  B.  570—573 ;  S.  C.  19  L.  J.  C.  P.  268 ;  14  Jur.  869,) 

^  '*     ^  H«»ld,  that  an  instrument  in  the  following  form :  *'  Port  of  London  Sea, 

Fire,  and  Life  Assurance  Company.  To  the  cashier.  Fifty-three  days 
after  date,  credit  Messrs.  P.  &  Co.,  or  order,  with  the  sum  of  500/.,  claimed 
per  Cleopatra,  in  cash,  on  account  of  this  corporation. — A.  C,  Managing 
Director,"  was  properly  declared  on  as  a  bill  of  exchange  (1). 

Assumpsit.  The  first  count  was  upon  a  policy  of  assurance  made 
by  the  Fort  of  London  Sea,  Fire,  and  Life  Assurance  Company. 
The  second  count  charged  the  defendant  as  the  drawer  of  a  bill  of 
exchange  for  500Z.,  indorsed  to  the  plaintiff.  The  third  count 
described  the  same  instrument  as  a  promissory  note.  The  fourth 
count  was  upon  an  account  stated. 
[  •'')7i  ]  The  defendant  pleaded  non  assumpsit  to  the  first  and  last  counts, 

traversed  the  drawing  and  making  respectively  of  the  bill  and  note 
in  the  second  and  third  counts,  and  further  pleaded  a  plea  of  fraud 
to  the  whole  declaration. 

The   cause    was  tried  before  Wilde,  Ch.  J.,  at  the  sittings  in 

Middlesex  after  the  last  Term.     The  plaintiff  put  in  an  instrument 

as  follows : 

"  MiiRiKE  Department. 

"  Port  of  London  Sea,  Fire,  and  Life 

Assurance  Company." 

*'  To  the  cashier. 

"  5001.  "  81,  CoRNHiLL,  10th  September,  1849. 

**  Fifty-three  days  after  date,  credit  Messrs.  Plummer  &  Co., 

or   order,    with    the  sum  of  five  hundred  pounds,   claimed   per 

Cleopatra,  in  cash,  on  account  of  this  corporation. 

**  Augustus  Collingridgb,  Managing  Director." 

A  verdict  was  entered  for  the  plaintiff  on  the  second  count 
for  5001.,  subject  to  leave  reserved  to  the  defendant  to  enter  a 
verdict  for  him  if  the  Court  should  be  of  opinion  that  the 
instrument  in  question  was  not  a  bill. 

(1)  See  now  the  Bills  of  Exchange  Act,  1882,  s.  3.— J.  G.  P. 
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Byles,  Serjfc.,  now  moved  accordingly  :  Ellison 

This  is  not  an  order  to  pay  a  sum  of  money.    It  is  no  more      Colling- 
than  a  direction  by  the  manager  of  the  corporation  to  the  cashier 
to  open  a  cash  credit  to  the  extent  of  5002.  with  the  persons 
mentioned  in  the  document. 

(Wilde,  Ch.  J. :  What  is  the  effect  of  that  ?    Does  it  not  mean, 
"  pay  them  that  amount  ?  ") 

That  would  depend  upon  the  other  side  of  the  account. 

(Wilde,  Gh.  J. :  This   was   the  only  transaction  between   the 
parties.) 

Supposing  it  does  amount  to  an  order  to  pay, — ^how  much  is  to 

be  paid  ?    That  must  depend  upon  whether  or  not  the  ^payees      [  *572  ] 

were  debtors  to  the  Company  at  the  maturity  of  the  bill.    If  they 

were  debtors,   it  would  amount  to  an  order  to  pay  them  the 

balance. 

(Crbsswell,  J. :  We  cannot  take  into  consideration  any  counter 
claim  in  construing  this  instrument.) 

This  is,  in  truth,  a  mere  order  or  direction  from  a  principal  to 
an  agent.  In  Rttssell  v.  PmveU  (i),  J.  M.,  by  indenture  assigned  to 
the  plaintiff  a  ninth  part  of  his  share  in  the  residue  of  the  estate 
of  T.  H.  deceased.  By  an  order  of  the  29th  of  July,  1842,  made  in 
a  suit  in  Chancery,  of  Powell  v.  Norwood,  the  Vicb-Chancbllor 
ordered  the  defendants  in  that  suit  to  retain  250Z.,  being  part 
of  the  produce  of  J.  M.'s  share  of  the  residuary  estate  of  T.  H., 
to  be  paid  to  such  person  as  the  now  defendant  and  J.  M.  should 
jointly  direct.  It  was  afterwards  agreed  between  the  parties,  that 
50^.,  to  be  considered  as  part  of  the  sum  of  250Z.,  should  be  paid  by 
the  defendant  to  the  solicitors  for  J.  M.  and  the  plaintiff.  An 
action  having  been  brought  to  recover  this  sum  of  50/.,  the  plaintiff 
tendered  in  evidence  the  following  document :  "  To  the  executors  of 
T.  H.,  deceased.  Powell  v.  Norwood.  Gentlemen, — We  do  hereby 
authorize  and  require  you  to  pay  to  Mr.  George  Powell,  or  his  order, 
the  sum  of  2501.,  being  the  amount  directed  by  the  order  of  the 
29th  of  July  last  to  be  paid  to  our  order.  We  are,  &c.,  J.  M. 
^December  16th,  1842."  This  document  was  signed  by  J.  M.  only, 
and  was  unstamped.    It  was  held  (Bolfe,  B.,  dissentiente),  that  it 

(1)  14M.  d^W.  418. 
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Ellison      was  not  a  bill  of  exchange,  and  that  it  was  admissible  in  evidence 
Colling-     without  a  stamp. 

RIDGE, 

(Cbesswell,  J. :  Who  ever  heard  of  a  negotiable  right  to  be 
credited  in  a  book? 

Wilde,  Ch.  J. :  Suppose  this  instrument  had  been  accepted  by 
the  cashier,  what  would  have  been  the  consequence  ?) 

[  ♦673  ]      He  would  not  have  been  liable  to  be  called  upon  to  pay  it.     *This 

is  not  unlike  the  case  of  Jenny  v.  Herh  (i),  where  it  was  held  that  a 

bill  drawn  payable  out  of  a  particular  fund  is  not  a  bill  of  exchange. 

^        At  the  utmost,  this  is  an  order  to  pay  out  of  the  moneys  of  the 

corporation. 

WiLDR,  Ch.  J. : 

I  think  this  instrument  is  a  bill  of  exchange.  There  is  nothing 
ambiguous  in  its  terms ;  nothing  to  be  inferred  but  that  the  sum 
therein  mentioned  is  to  be  paid.  As  I  understand  the  words 
''  credit  in  cash,"  this  is  an  order  by  one  person  on  another,  to 
hold  to  the  use,  or  at  the  command,  of  a  third  party,  a  certain  sum. 
That  means  ''  pay  the  money  to  him."    I  see  no  ground  for  a  rule* 

Gresswell,  J. : 

"  Credit  in  cash  "clearly  means  "pay  over  the  money."  The 
case  of  Rmsell  v.  Powell  differs  essentially  from  this.  There,  a 
very  special  agreement  was  entered  into :  but  the  judgment  of 
BoLFB,  B.,  shows  pretty  strong  reasons  for  construing  the  instrument 
to  be  a  bill  of  exchange. 

Williams,  J. : 

I  am  of  the  same  opinion.  ''  Credit  in  cash  "  is  equivalent  to 
"pay." 

Talfourd,  J.,  concurred. 

Ride  refused. 
(1)  1  Stra.  591. 
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ALLEN  V.    The   SEA   FIRE   and   LIFE   ASSURAJfCE        isso. 

COMPAJfY.  ^^^^ 

(9  C.  B.  574-^79 ;  S.  C.  19  L.  J.  C.  P.  305 ;  14  Jur.  870,  n.)  t  ^^^^  ] 

An  instrument  issued  by  a  Company,  completely  registered  pursuant  to 
the  7  &  8  Vict.  c.  110,  in  this  form  :  "  Sea,  Fire,  Life  Assurance  Company. 
To  the  cashier.  Thirty  days  after  date,  credit  Mrs.  A.,  or  order,  with  the 
sum  of  311/.  98.  Qd.f  claims  per  Susan  Kiny^  in  cash,  on  account  of  this 
corporation,"  and  signed  by  two  of  the  directors  of  the  Company :  Held,  to 
be  a  promissory  note,  and  binding  on  the  Company,  notwithstanding  it 
might  not  have  been  drawn  strictly  pursuant  to  the  provisions  of  the  deed 
of  settlement,  so  as  to  be  binding  upon  the  shareholders  (1). 

Assumpsit.  The  first  two  counts  were  upon  a  policy  of  assurance, 
the  defendants  being  described  in  the  first  count  to  be  a  Joint- Stock 
company  completely  registered,  by  the  name  of  the  Sea,  Fire,  Life 
Assurance  Society,  and  to  have  obtained  a  certificate  of  complete 
registration  conformably  to  the  statute  7  &  8  Vict.  c.  110,  intituled 
**An  Act  for  the  registration,  incorporation,  and  regulation  of 
Joint- Stock  Companies." 

The  third  count  stated  that  the  defendants  theretofore,  to  wit,  on 
the  28th  of  October,  1849,  made  their  promissory  note  in  writing, 
and  delivered  the  same  to  the  plaintiff,  and  thereby  promised  to  pay 
to  the  plaintiff,  in  the  said  note  described  as  Mrs.  Ann  Allen,  or 
order,  the  sum  of  3112. 9a.  6d.,  thirty  [sic]  days  after  the  date  thereof, 
and  that  the  note  was  unpaid,  &c. 

The  defendants  traversed  the  making  of  the  note  mentioned  in 
the  third  count. 

At  the  trial,  before  Wilde,  Gh.  J.,  at  the  last  Assizes  at  Maidstone, 
the  plaintiff  put  in  an  instrument  in  the  following  form,  bearing  an 
8s.  6d.  stamp : 

'*  Marine  Department. 
'*  Sea,  Fire,  Life  Assurance  Society. 

"  81,  CoRNHiLL,  October  20th,  1849. 

"  689,617.  Sill.  9s.  6d. 

**  To  the  cashier. 

'*  Ninety  days  after  date,  credit  Mrs.  Ann  Allen,  or  order,  with 
the  sum  of  three  hundred  and  eleven  pounds,  ''^nine  shillings  and       [  *575  ] 
sixpence,  claims  per  Susan  King,  in  cash,  on  account  of  this 
corporation. 

"A.  Davis,     iDireotors." 
"W.  Ogilvib,) 

"  Entered,  F.  F,  A.,  Accountant." 

(1)  See  the  Bills  of  Exchange  Act,  1882,  s.  5  (2).-^.  G.  P. 
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On  the  part  of  the  defendants,  it  was  sabmitted  that  this  was  not 
a  promissory  note  at  all,  bat  a  mere  order  for  the  payment  of 
money ;  and  that,  if  a  promissory  note,  it  was  not  drawn  with  the 
formalities  required  by  the  statute  7  &  8  Vict.  c.  110,  s.  45  (i). 

Under  the  direction  of  his  Lordship,  a  verdict  was  found  for  the 
defendants  upon  all  the  issues  except  the  third,  which  was  found 
for  the  plaintiff;  and  leave  was  reserved  to  the  defendants  to  move 
to  enter  the  verdict  for  them  on  the  third  issue  also,  if  the  Court 
should  think  either  of  the  objections  well  founded. 

Shee,  Serjt.,  now  moved  accordingly : 

1.  The  instrument  produced  at  the  trial  was  not  a  promissory 
note :  it  was  not  a  note  in  terms  necessarily  for  the  payment  of 
money. 

(Wilde,  Gh.  J. :  We  held  the  other  day,  in  Ellison  v.  CoUing- 
ridge  (2),  that  "  credit  in  cash,"  without  the  aid  of  extrinsic  circum- 
stances, meant  "pay.") 

This  is  quite  consistent  with  satisfaction  by  set-off. 

(WiLDB,  Ch.  J. :  So  is  a  cheque.) 
But  then  it  does  not  appear  upon  the  face  of  the  instrument. 

(Wilde,  Gh.  J. :  There  is  no  mutuality  between  the  person  to 
whom  the  order  is  addressed  and  the  holder :  it  is  a  direction  by 
the  employers  to  their  clerk  to  pay  the  money.) 

This  is  more  like  a  bill  of  exchange  than  a  promissory  note.  It  is 
addressed  to  a  person  who  is  not  a  member  of  the  corporation, — 
to  one  who  would  have  been  personally  liable  upon  it  if  he  had 
accepted  it. 


(Cresswell,  J. 
note? 


What  more  is  necessary  to  make  it  a  promissory 


Wilde,  Ch.  J. :  Is  not  this  like  a  party  drawing  upon  himself? 
It  has  been  held  that  an  instrument  purposely  made  ambiguous, 
may  be  declared  on  as  a  promissory  note :  Allan  v.  Maicson  (s) ; 
Edis  V.  Bury  (4) :  and  see  Brown  v.  De  Winton  (5).) 


^1)  Eepealed  by  25  &  26  Vict,  c  89. 
See  now  86.  41  and  42  of  that  Act — 
J.  G.  P. 

(2)  AiiU,  p.  444. 


(3)  4  Camp.  115. 

(4)  ao  B.  K.  389  (6  B.  ft  C.  433). 

(5)  77  B.  B.  33«  (6  C.  B.  336). 
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2.  Assuming  that  this  was  a  promissory  note,  it  is  not  drawn 
in  conformity  with  the  Company's  deed  of  settlement,  under  which 
alone  it  could  be.  drawn.  The  23rd  clause  provides  that  there 
shall  be  not  less  than  three,  or  more  than  ten,  directors  of  the 
Company.  The  44th  authorises  the  directors  to  make,  accept, 
and  indorse  bills  and  notes,  in  the  whole  not  exceeding  100,0002. : 
if  they  exceed  that  sum,  the  shareholders  are  not  liable. 

(Cresswell,  J. :  Are  the  shareholders  charged  here  ?) 

They  will  be,  when  execution  comes  to  be  issued. 

(Cresswell,  J.:  It  might  afifbrd  an  answer  to  a  motion  for 
leave  to  issue  execution  against  a  shareholder.  The  instrument 
is  binding  upon  the  Company,  though  it  may  not  be  upon  a  share- 
holder, except  to  the  extent  of  the  value  of  his  shares.) 

Then,  the  deed  contains  no  clause  impowering  two  directors  to 
draw  or  accept. 

(Cresswell,  J. :  The  45th  section  of  the  7  &  8  Vict.  c.*110,  gives 
authority  to  two  directors  to  draw :  the  deed  was  made  after  the 
passing  of  that  Act,  and  this  is  one  of  the  very  things  contemplated 
by  it.) 

The  note  should  have  been  countersigned  by  the  secretary  or  other 
appointed  officer  of  the  Company. 

(Wilde,  Ch.  J. :  This  is  countersigned  by  the  accountant.) 

There  was  no  evidence  that  he  was  the  appointed  officer  of  the 
Company. 

Wilde,  Ch.  J. : 

I  think  there  should  be  no  rule  in  this  case.  The  first 
objection  is,  that  the  instrument  declared  on  in  the  third  count 
is  not  a  promissory  note.  What  is  necessary  to  constitute  a 
promissory  note  ?  These  parties  issue  this  instrument,  importing 
that  the  Company  promise  to  pay.  The  note  is  addressed  by  the 
drawers  to  their  own  clerk.  My  brother  Shee  treats  the  cashier 
as  a  drawer.  But  at  the  trial  it  was  insisted  for  the  plaintiff,  that 
the  instrument  was  precisely  what  we  think  it  is.  The  Company 
indicate  that  they  mean  to  pay,  by  a  direction  to  their  officer  to 
pay,  ''  credit  "^in  cash,"  meaning,  as  we  held  in  the  former  case, 
**  pay ;  "  and  they  point  out  to  whom  payment  is  to  be  made.  It 
appears  to  me  that  the  instrument  contains  all  that  is  essential 
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to  constitute  a  promissory  note.  It  is  then  said,  that  assuming 
it  to  be  a  promissory  note,  it  is  not  made  in  conformity  with  the 
deed  of  settlement.  This  note,  however,  is  issued  by  the  Com- 
pany ;  and  the  action  is  brought  against  them.  The  restrictions 
in  the  deed  cannot  be  prayed  in  aid  in  an  action  wherein  the 
shareholders  do  not  appear  to  be  charged.  What  may  be  its 
operation  as  to  them  remains  to  be  seen.  Next  it  is  said  that  the 
note  does  not  purport  to  be  signed  by  all  the  directors :  but  that 
objection  is  answered  by  the  authority  given  by  the  deed,  and 
by  the  45th  section  of  the  statute,  which  provides,  that,  ''  if  the 
directors  of  the  Company  be  authorised  by  deed  of  settlement  or 
bye-law  to  issue  or  accept  bills  of  exchange  or  promissory  notes, 
then  every  such  bill  of  exchange  or  promissory  note  shall  be  made 
or  accepted  (as  the  case  may  be)  by  and  in  the  name  of  two  of 
the  directors  of  the  Company  on  whose  behalf  or  account  the 
same  may  be  so  made  or  accepted,  and  shall  be  by  such  directors 
expressed  to  be  made  or  accepted  by  them  on  behalf  of  such 
Company."  There  is  no  stipulation  in  the  deed  which  is  incon- 
sistent with  that.  This  note,  therefore,  is  properly  signed  by  two 
directors.  It  is  next  objected  that  the  note  is  not  countersigned  by 
the  secretary  or  other  officer  appointed  by  the  Company.  How  are 
parties  to  know  who  is  an  officer  appointed  by  the  Company  ?  By 
**  countersigned,"  I  understand  that  the  instrument  must  appear  to 
have  passed  under  the  signature  of  some  appointed  officer.  Here, 
the  accountant  has  authenticated  this  instrument  by  his  signature. 
I  think  there  is  no  foundation  for  either  of  the  objections. 


The  rest  of  the  Court  concurring. 


Ride  refiued. 


1850. 
AprU  26. 

[  580  ] 


HALLETT  v.  WIGEAM  (1). 

(9  C.  B.  580-609 ;  S.  C.  19  L.  J.  0.  P.  281.) 

A  claim  for  contribution  to  general  average  arises  only  where  a  part  of 
the  cargo  is  sacrificed  for  the  preservation  of  the  ship  and  the  rest  of  the 
cargo  from  an  impending  danger :  not  where  a  part  of  the  cargo  is  sold  to 
raise  money  at  a  port  to  which  the  ship  has  put  back  for  the  repair  of 
damage  incurred  by  ordinary  perils  of  the  sea. 

This  was  an  action  of  assumpsit.    The  first  count  of  the  declara- 
tion stated  that  the  defendants,  before  and  at  the  several  times 


(1)  Cited,  Aivjood  v.  Sellar  (1880)  6 
Q.  B.  Div.  286,  293,  294,  296,  49  L.  J. 
a  B  ^15,  42  L.  T.  644;  Sveruden  (or 


Svmd^en)  y.  WaUau  (1884)  13  a  B. 
Div.  69,  91,  52  L.  J.  a  B.  397  (affd. 
10  App.  Gas.  404,  54  L.  J.  a  B.  497) 
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hereinafter  mentioned,  to  wit,  on  the  15th  of  March,  1847,  were     Hallbtt 
owners  of  and  interested  in,  and  in  possession  of,  a  certain  ship      wigbam. 
or  vessel  called  the  Harpooner,  then  being  at  a  certain  port,  to 
wit,  at  Adelaide,  in  South  Australia,  and  bound  from  thence  to  a 
certain  port  in  the  United  Kingdom,  to  wit,  to  Swansea,  in  South 
Wales :  that  theretofore  the  plaintiffs,  to  wit,  on  the  day  and  year 
aforesaid,  at  the  special  instance  and  request  of  the  defendants, 
caused  to  be  shipped  and  loaded  in  and  on  board  of  the  said  ship, 
at  Adelaide  aforesaid,  divers  goods  and  merchandises  of  them  the 
plaintiffs,  to  wit,  five  hundred  tons  of  copper  ore,  of  great  value, 
to  wit,  of  the  value  of  20,000/.,  to  be  carried  and  conveyed  in  the 
said  ship  by  the  defendants  for  the  plaintiffs,  from  Adelaide  afore- 
said to  Swansea  aforesaid,  and  there,  to  wit,  at  Swansea  aforesaid, 
to  be  delivered  by  the  defendants  to  the  plaintiffs,  the  dangers 
and  accidents  of  the  seas  and  navigation  only  excepted,  for  certain 
freight  and  reward  to  be  paid  by  the  plaintiffs  to  the  defendants  in 
that  behalf :  That  thereupon,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  the  said  ship  set  sail  and  proceeded  on  her  said 
voyage  from  Adelaide  aforesaid  to  Swansea  aforesaid,  with  the 
said  goods  and  merchandises  of  the  plaintiffs,  and  certain  other 
cargo,  on  board  thereof,  and  afterwards,  and  while  she  was  bo 
proceeding  on  her  said  voyage,  with  the  said  goods  and  merchan- 
dises and    cargo    on  board    thereof   as    aforesaid,   "^to    wit,    on      C  *^^^  ] 
the  day  and  year  aforesaid,  the   said  ship  was,  by  the  force  and 
violence    of    the    winds    and  waves,  and    by  means  of    stormy 
and  tempestuous  weather,  in  the  course  of  such  voyage,  greatly 
damaged  and  injured;  and  thereupon,  and  in  consequence  of  the 
said  injury  and  damage  so  sustained  as  aforesaid,  the  master  of  the 
said  ship  did,  to  wit,  on  the  day  and  year  aforesaid,  cause  the  said 
ship  to,  and  the  said  ship  did  then,  put  back  and  sail  back  again  to 
Adelaide  aforesaid,  to  have  the  said  injury  and  damage  repaired ; 
and  the  said  injury  and  damage  was,  by  the  direction  of  the  said 
master,  to  wit,  on  the  day  and  year  aforesaid,  then  and  there 
repaired:   That  the  costs  and  expenses  thereby  then  and  there 
incurred  by  the  defendants  as  owners  of  the  said  ship  as  aforesaid, 
in  and  about  the  repairing  the  said  damage  and  injury,  and  in  and 
about  the  providing  the  necessary  stores  and  victuals  for  the  supply 
of  the  said  ship,  and  the  crew  thereof,  amounted  in  the  whole  to  a 
large  sum,  to  wit,  to  the  sum  of  10,000Z. ;  and,  because  the  master 
of  the  said  ship  had  not  then,  and  could  not  obtain,  moneys  for  the 
repairs  of  tiiie  said  ship,  and  without  such  moneys  the  said  ship 
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Hallbtt     could  not  then  have  been  repaired,  and  the  same,  and  the  freight 
WiG^BAv.     to  be  earned  by  the  carriage  of  the  said  goods,  would  then  have 
become  wholly  useless  and  lost  to  the  defendants,  the  said  master 
did  then,  for  the  preservation  of  their  said  ship  as  aforesaid,  and  in 
order  to  enable  them  to  earn  the  said  freight  of  the  said  ship  for 
the  said  voyage  as  aforesaid,  and  to  pay  the  costs  and  expenses  so 
incurred  as  aforesaid,  take  a  large  portion,  to  wit,  three  hundred 
tons  of  the  said  copper  ore  of  the  plaintiffs,  of  great  value,  to  wit, 
of  the  value  of  10,000{.,  so  delivered  to  them  the  defendants  to  be 
carried  and  conveyed  and  delivered  to  the  plaintiffs  as  aforesaid, 
and  did  then  sell  the  same  for  a  certain  sum  of  money,  to  wit,  the 
[  *6«2  ]      giiju  of  6,000Z.,  with  which  last-mentioued  *8um  of  money  so 
realised  by  the  sale  of  the  said  copper  ore  as  aforesaid,  the  costs 
and  charges  so  as  aforesaid  incurred  in  and  about  the  premises 
were  paid,  to  wit,  by  the  defendants ;  and  the  said  ship  afterwards, 
to  wit,  on  the  day  and  year  aforesedd,  so  repaired,  resumed  her 
voyage,  and  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
arrived  in  safety  at  her  destined  port :  That  the  defendants  did 
then,  in  consideration  of  the  premises,  promise  the  plaintiffs  that 
they  would,  on  the  request  of  the  plaintiffs,  pay  to  them,  the 
plaintiffs,  the  value  of  the  said  copper  ore  so  sold  as  aforesaid,  and 
contracted  to  be  carried,  conveyed,  and  delivered  as  aforesaid,  for 
which  the  same  might  have  been  sold,  had  the  same  then  been 
delivered  by  the  said  defendants  to  the  said  plaintiffs  at  Swansea 
aforesaid :  That  the  value  of  the  said  copper  ore  so  sold  as  afore- 
said, for  which  the  same  might  have  been  sold  at  Swansea  aforesaid, 
had  the  same  then  been  delivered  there  to  the  plaintiffs  as  aforesaid, 
amounted  to  a  large  sum  of  money,  to  wit,  the  sum  of  10,000Z.,  of 
all  which  premises  the  defendants  then  had  due  notice,  and  were 
afterwards,  to  wit,  on  the  Ist  of  June,  1848,  requested  by  the 
plaintiffs  to  pa}  to  them  the  said  last-mentioned  moneys,  &c. 

To  this  count  the  defendants  pleaded,  secondly,  except  as  to  the 
non-payment  by  the  defendants  of  the  sums  of  1,680Z.  17s.  Sd.  and 
770Z.  is.  Ud.,  parcels  respectively  of  the  said  sum  of  10,000Z.  for 
which  the  said  copper  ore  so  sold  as  in  that  count  mentioned,  might 
have  been  sold,  had  the  same  been  delivered  by  the  defendants  to 
the  plaintiffs  at  Swansea  aforesaid,  as  in  the  said  first  count  men- 
tioned, that,  on  the  occasion  of  the  said  ship  so  being  by  the  force 
and  violence  of  the  winds  and  waves,  and  by  means  of  stormy  and 
tempestuous  weather,  damaged  and  injured  as  in  the  said  first  count 
[  *688  ]      mentioned,  the  said  ship  became  and  was,  in  ^consequence  of  the 
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said  injury  and  damage,  the  same  then  being  dangers  and  accidents  Hallktt 
of  the  seas  and  navigation,  broken,  leaky,  dangerous,  and  incapable  wioram. 
of  further  prosecuting  her  said  voyage,  insomuch  that  it  then 
became  expedient  and  necessary,  for  the  preservation  of  the  said 
ship  and  her  cargo,  and  to  enable  her  to  complete  her  said  voyage, 
and  to  prevent  the  said  ship,  with  her  said  cargo,  from  being 
wholly  lost  and  destroyed,  and  for  the  common  benefit  and 
advantage  of  the  plaintiffs  and  all  persons  interested  in  the  said 
cargo,  and  in  the  performance  or  completion  of  the  said  voyage, 
that  the  said  ship  should  put  back  and  sail  back,  as  in  the  said  first 
count  mentioned,  to  have  the  said  cargo  unloaded  and  taken  from 
on  board  the  said  ship,  and  the  said  damage  and  injury  repaired ; 
and  the  said  ship  did  so  sail  back  and  put  back,  and  the  master  of 
the  said  ship  did  so  cause  the  said  ship  to  sail  back  and  put  back 
as  in  the  first  count  mentioned,  to  have  the  said  cargo  unloaded, 
and  the  said  damage  and  injury  repaired,  and  for  the  preservation 
of  the  said  ship  and  cargo,  and  to  enable  the  said  ship  to  complete 
her  said  voyage,  and  to  prevent  the  said  ship  and  cargo  being 
wholly  lost,  and  for  such  common  benefit  and  advantage  as  afore- 
said,— the  said  port  and  place  to  which  the  said  ship  so  sailed  back 
and  put  back  as  aforesaid  then  being  the  most  proper  and  con- 
venient port  and  place  in  that  behalf  for  the  preservation  of  the 
said  ship  and  cargo,  and  at  which  the  said  ship  could  be  repaired 
or  made  fit  to  prosecute  her  said  voyage :  That  the  said  cargo  then 
was  unloaded,  and  the  said  ship  repaired,  for  such  common  benefit 
and  advantage  as  aforesaid,  and  not  for  the  exclusive  benefit  of  the 
defendants,  or  for  the  benefit  or  advantage  of  the  defendants  as 
owners  of  the  said  ship  more  or  in  a  greater  degree  than  of  the 
owners  of  the  said  cargo :  That  the  said  repairs  in  the  said  first 
count  mentioned  were  necessary  and  requisite  for  the  ^completion  [  *584  ] 
of  the  said  voyage,  and  the  said  costs  and  expenses  in  the  first 
count  mentioned  were  then  incurred  for  the  said  repairs,  and  in 
and  about  the  unloading  of  the  said  cargo  as  aforesaid :  That  the 
costs  of  the  said  repairs  then  greatly  exceeded  the  value  of  the  said 
ship  when  the  same  was  so  repaired,  and  the  said  repairs  were  such 
as  ought  not  to  have  been  done  to  the  said  ship,  except  for  the 
purposes  of  conveying  the  said  cargo  to  the  said  port  of  delivery, 
and  the  same  would  not  have  been  done  to  the  said  ship,  if  the 
said  cargo  could  otherwise  have  been  conveyed  to  the  said  port  of 
delivery ;  and,  because  the  said  master  was  unable,  by  bottomry, 
hypothecation,   or  otherwise  than    by  such  sale  as  hereinafter 
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Hallett  mentioned  of  part  of  the  said  cargo,  to  raise  funds  sufficient  for  the 
wiGRAM.  said  costs  and  expenses,  or  to  cause  or  procure  the  said  repairs  to 
be  done  on  credit,  or  to  convey  or  cause  to  be  conveyed  the 
remainder  of  the  said  cargo  to  the  said  port  of  delivery,  to  wit,  to 
Swansea  aforesaid,  he,  the  said  master,  in  order  to  complete  the 
said  voyage,  and  to  convey  the  remainder  of  the  said  cargo  to  the 
said  port  of  delivery,  and  as  a  matter  of  urgent  necessity,  as  the 
same  then  was,  did,  at  the  time  in  the  said  first  count  in  that 
behalf  mentioned,  sell  the  said  part  of  the  said  copper  ore  in 
the  said  first  count  in  that  behalf  mentioned,  together  with  certain 
other  goods,  being  part  of  the  said  cargo, — he,  the  said  master,  then 
exercising  reasonable  and  proper  discretion  and  due  care  and 
diligence,  and,  after  due  deliberation  had  by  him  in  that  behalf, 
reasonably  and  bond  fide  deeming  and  considering  it  to  be,  as  the 
same  in  fact  then  was,  the  best  thing  that  conld  be  done  for  all 
parties  concerned  in  the  said  voyage,  and  especially  for  the 
owners  of  the  remainder  of  the  said  cargo  then  remaining 
unsold :  That  the  proceeds  of  the  sale  of  the  said  part  of  the 
said  copper  ore  so  sold  as  aforesaid,  amounted  to  a  certain  sum,  to 
[  *585  ]  *wit,  the  sum  of  1,680Z.  lis.  M.y  and  no  more,  although  he,  the  said 
master,  then  sold  the  same  for  the  best  price  that  could  be  obtained 
for  the  same  at  the  said  port  and  place  where  the  same  was  so  sold  as 
aforesaid,  and  then  used  due  care  and  diligence  and  his  utmost 
endeavours  to  obtain  for  the  said  part  of  the  said  copper  ore  so 
sold  as  aforesaid  the  best  and  highest  possible  price ;  and  the  said 
part  of  the  said  copper  ore,  and  the  said  part  of  the  said  cargo  so 
sold  as  aforesaid,  then  being  a  proper  and  convenient  part  to  be 
so  sold  on  such  emergency,  and  being  such  part  as  could  be  sold 
with  as  little  loss  as  possible :  That  the  master  of  the  said  ship  did 
then,  with  and  by  means  of  the  proceeds  of  the  said  sale,  cause  the 
necessary  repairs  to  be  done,  and  prosecute  and  complete  the  said 
voyage  with  the  said  ship,  and  the  remainder  of  the  said  cargo,  and 
of  the  said  copper  ore  so  delivered  to  the  defendants,  for  the  pur- 
pose in  the  first  count  mentioned,  and  did  afterwards,  to  wit,  on 
the  1st  of  January,  1848,  deliver  the  same  to  the  plaintiffs  at  the 
port  of  delivery,  to  wit,  at  Swansea  aforesaid,  the  same  then  being 
of  great  value,  to  wit,  of  the  value  of  5,000Z.,  and  having  been 
safely  and  securely  carried  and  conveyed  on  board  the  said  ship 
from  Adelaide  aforesaid  to  Swansea  aforesaid :  That  the  value  to 
the  plaintiffs  of  the  said  part  of  the  said  copper  ore  so  sold  as 
aforesaid,  if  the  same  had  been  conveyed  to  the  said  port  of 
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delivery,  instead  of  being  so  sold  as  aforesaid,  would  then  have  Hallbtt 
been  a  certain  sum,  to  wit,  the  sum  of  5,7072.  8«.  4d.,  and  no  more ;  wiobam. 
and  that,  on  the  occasion  aforesaid,  by  reason  of  the  sale  afore- 
said, a  certain  loss  (exceeding  the  value  of  the  said  ship  when  so 
repaired  as  aforesaid)  was  incurred,  to  wit,  to  the  amount  of 
4,026Z.  58.  8d,,  the  same  being  the  difference  between  the  produce 
of  the  said  sale  and  the  value  to  the  plaintiffs  of  the  said  part  of 
the  said  copper  ore  so  sold  as  aforesaid,  and  which  *the  said  part  [  *^86  j 
would  have  been  worth  if  the  same  had  been  conveyed  to  the 
said  port  of  delivery,  instead  of  being  so  sold  as  aforesaid ;  and 
the  said  sum  of  4,0262.  58.  8d.  was,  on  the  occasion  of  the  said 
sale,  lost  and  sacrificed  in  the  manner  aforesaid,  and  for  the 
common  benefit  and  advantage  of  all  parties  interested  in  the 
said  ship  or  freight,  or  her  said  cargo,  or  the  completion  of  the 
said  voyage;  and  the  said  loss  was  incurred  for  such  common 
benefit  and  advantage  as  aforesaid ;  and,  by  the  usage  and  custom 
of  merchants,  the  said  loss  and  sacrifice  so  incurred  and  made  as 
aforesaid  was  and  is  the  subject  of  a  general  average  contribution 
by  and  amongst  all  parties  interested  in  the  said  ship  and  the 
said  cargo,  and  the  completion  of  the  said  voyage,  and  in  the 
freight  to  be  therein  earned  by  the  said  ship,  in  proportion  to  their 
respective  interests :  That  the  amount  of  such  contribution  to  be 
by  them,  the  defendants,  contributed  in  proportion  to  their  interest 
in  the  said  ship,  freight,  and  cargo,  amounted  to  a  certain  sum,  to 
wit,  the  sum  of  7702.  4«.  lid.,  and  no  more:  That  the  defendants, 
by  reason  of  the  premises,  became  and  were  discharged  from  the 
payment  of  any  larger  sum  in  respect  of  the  said  copper  ore  so 
sold  as  aforesaid,  and  the  value  thereof  for  which  the  same  might 
have  been  sold  had  the  same  been  delivered  by  the  defendants  to 
the  plaintiffs  at  Swansea  aforesaid,  other  than  and  beyond  the 
amount  of  the  proceeds  of  the  sale  of  the  said  copper  ore  so  sold 
aa  aforesaid,  to  wit,  the  said  sum  of  1,6802.  lis.  8d.y  and  the 
amount  of  the  said  last-mentioned  contribution,  to  wit,  the  sum 
of  7702.  is.  lid.,  which  said  two  sums  of  1,6802.  lis.  8d.  and 
7702.  is.  lid.  are  the  sums  in  the  introductory  part  of  this  plea 
mentioned,  and  therein  excepted. 

Third  plea,  to  the  first  count,  so  far  as  the  same  relates  to  the 
non-payment  by  the  defendants  of  the  sum  of  8,8422.  lis.,  parcel 
of  the  value  of  the  said  ^copper  ore  so  sold  as  in  that  count  men-       [  *587  ] 
tioned,  for  which  the  same  might  have  been  sold  had  the  same 
been  delivered  by  the  defendants  to  the  plaintiffs  at   Swansea 
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hallett  aforesaid,  as  in  the  said  first  count  mentioned, — ^that,  on  the  occasion 
WioRAH.  of  the  said  ship  so  being,  by  the  force  and  violence  of  the  winds 
and  waves,  and  by  means  of  stormy  and  tempestuous  weather, 
damaged  and  injured,  as  in  the  said  first  count  mentioned,  the 
said  ship  became  and  was,  in  consequence  of  the  said  injury  and 
damage,  the  same  then  being  dangers  and  accidents  of  the  seas 
and  navigation,  broken,  leaky,  dangerous,  and  incapable  of  further 
prosecuting  her  said  voyage,  insomuch  that  it  then  became  expe- 
dient and  necessary,  for  the  preservation  of  the  said  ship  and  her 
cargo,  and  to  enable  her  to  complete  her  said  voyage,  and  to 
prevent  the  said  ship,  with  her  said  cargo,  from  being  wholly  lost 
and  destroyed,  and  for  the  common  benefit  and  advantage  of  the 
plaintiffs  and  all  persons  interested  in  the  said  cargo,  or  in  the 
performance  or  completion  of  the  said  voyage,  that  the  said  ship 
should  put  back  and  sail  back,  as  in  the  said  first  count  men- 
tioned, to  have  the  said  cargo  unloaded  and  taken  from  on  board 
the  said  ship,  and  the  said  damage  and  injury  repaired ;  and  the 
said  ship  did  so  sail  back  and  put  back,  and  the  said  master  of 
the  said  ship  did  so  cause  the  said  ship  to  sail  back  and  put  back, 
as  in  the  first  count  mentioned,  to  have  the  said  cargo  unloaded, 
and  the  said  damage  and  injury  repaired,  and  for  the  preservation 
of  the  said  ship  and  cargo,  and  to  enable  the  said  ship  to  com- 
plete her  said  voyage,  and  to  prevent  the  said  ship  and  cargo  being 
wholly  lost,  and  for  such  common  benefit  and  advantage  as  afore- 
said,— the  said  port  and  place  to  which  the  said  ship  so  sailed  back 
and  put  back  as  aforesaid,  then  being  the  most  proper  and  con- 
venient port  and  place  in  that  behalf  for  the  preservation  of  the  said 
[  *588  ]  ship  and  cargo,  and  at  which  the  said  *ship  could  be  repaired  or 
made  fit  to  prosecute  her  said  voyage ;  and  the  said  cargo  then  was 
unloaded,  and  the  said  ship  repaired,  for  such  common  benefit  as 
aforesaid,  and  not  for  the  exclusive  benefit  of  the  defendants,  or 
for  the  benefit  or  advantage  of  the  defendants  as  owners  of  the 
said  ship  more  or  in  a  greater  degree  than  of  the  owners  of  the  said 
cargo :  That  the  said  repairs  in  the  said  first  count  mentioned  were 
requisite  and  necessary  for  the  completion  of  the  said  voyage: 
That  the  said  costs  and  expenses  in  the  said  first  count  mentioned 
were  then  incurred  for  the  said  repairs,  and  in  and  about  the 
unloading  of  the  said  cargo  as  aforesaid,  and  the  costs  of  the  said 
repairs  then  greatly  exceeded  the  value  of  the  said  ship  when  the 
same  was  so  repaired,  and  the  said  repairs  were  such  as  ought 
not  to  have  been  done  to  the  said  ship,  except  for  the  purpose  of 
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conveying  the  said  cargo  to  the  said  port  of  delivery,  and  the  same  Hallett 
would  not  have  been  done  to  the  said  ship  if  the  said  cargo  could  wio^bam. 
otherwise  have  been  conveyed  to  the  said  port  of  delivery  :  That, 
because  the  said  master  was  unable,  by  bottomry,  hypothecation, 
or  otherwise  than  by  such  sale  as  hereinafter  mentioned  of  part  of 
the  said  cargo,  to  raise  funds  sufficient  for  the  said  costs  and 
expenses,  or  to  cause  and  procure  the  said  repairs  to  be  done  on 
credit,  or  to  convey  or  cause  to  be  conveyed  the  remainder  of  the 
said  cargo  to  her  said  port  of  delivery,  to  wit,  to  Swansea  afore- 
said, he,  the  said  master,  in  order  to  complete  the  said  voyage, 
and  to  convey  the  remainder  of  the  said  cargo  to  the  said  port 
of  delivery,  and  as  a  matter  of  urgent  necessity,  as  the  same 
then  was,  did,  at  the  time  in  the  said  first  count  in  that  behalf 
mentioned,  sell  the  said  part  of  the  said  copper  ore  in  the 
said  first  count  in  that  behalf  mentioned,  together  with  certain 
other  goods,  being  part  of  the  said  cargo,  and  shipped  and 
delivered  on  board  the  said  ship,  to  be  by  the  defendants,  as  owners 
*of  the  said  ship,  conveyed  on  board  the  same  from  Adelaide  [  *58tf  ] 
aforesaid  to  Swansea  aforesaid,  he,  the  said  master,  then  exercising 
reasonable  and  proper  discretion  and  due  care  and  diligence,  and, 
after  due  deliberation  had  by  him  in  that  behalf,  reasonably  and 
bond  fide  deeming  and  considering  it  to  be,  as  the  same  in  fact  then 
was,  the  best  thing  that  could  be  done  for  all  parties  concerned  in 
the  said  voyage,  and  especially  for  the  owners  of  the  remainder  of 
the  said  cargo  then  remaining  unsold:  That  the  proceeds  of  the 
sale  of  the  said  part  of  the  said  cargo,  to  wit,  the  said  copper  ore 
and  other  goods  so  sold  as  aforesaid,  amounted  to  a  certain  sum,  to 
wit,  the  sum  of  2,4102.  2ir.  8cZ.,  and  no  more,  although  he,  the  said 
master,  then  sold  the  same  for  the  best  price  that  could  be  obtained 
for  the  same  at  the  said  port  as  aforesaid,  and  then  used  due  care 
and  diligence,  and  his  utmost  endeavours  to  obtain  for  the  said 
part  of  the  said  cargo  so  sold  as  aforesaid  the  best  and  highest 
possible  price,  and  the  said  part  of  the  said  cargo  so  sold  as  afore- 
said then  being  a  proper  and  convenient  part  to  be  so  sold  on  such 
an  emergency,  and  being  such  part  as  could  be  sold  with  as  little 
loss  as  possible :  That  the  said  master  of  the  said  ship  did  then, 
with  and  by  means  of  the  proceeds  of  the  said  sale,  cause  the 
necessary  repairs  to  be  done,  and  prosecute  and  complete  the  said 
voyage  with  the  said  ship,  and  remainder  of  the  said  cargo,  and  of 
the  said  copper  ore  so  delivered  to  the  defendants,  for  the  purpose 
in  the  said  first  count  mentioned,  and  did  afterwards,  to  wit,  on 
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Hallbtt     the  Ist  of  January,  1848,  deliver  the  same  to  the  plaintiffs  at  the 

wioRAM.  V^^^  o'  delivery,  to  wit,  Swansea  aforesaid,  the  same  then  being  of 
great  value,  to  wit,  the  value  of  5,0002.,  and  having  been  safely  and 
securely  carried  and  conveyed  on  board  the  said  ship  from  Adelaide 
aforesaid  to  Swansea  aforesaid :  That  the  value  to  the  owners  of 

[  *^90  ]  the  said  part  of  the  said  cargo  so  *sold  as  aforesaid,  was,  and,  if 
the  same  had  been  conveyed  to  the  said  port  of  delivery,  instead  of 
being  so  sold  as  aforesaid,  would  then  have  been,  a  certain  sum,  to 
wit,  the  sum  of  6,544Z.  3^.  Id. ;  and  that,  on  the  occasion  aforesaid,  by 
reason  of  the  sale  aforesaid,  a  certain  loss,  exceeding  the  value  of 
the  said  ship  when  so  repaired  as  aforesaid,  was  incurred,  to  wit, 
to  the  amount  of  4,2582.  14«.  llti.,  the  same  being  the  difference 
between  the  proceeds  of  the  said  sale  and  the  value  of  the  said  part 
of  the  said  cargo  so  sold  as  aforesaid,  and  which  the  said  part 
would  have  been  worth  if  the  same  had  been  conveyed  to  the  said 
port  of  delivery,  instead  of  being  so  sold  as  aforesaid  ;  and  the  said 
sum  of  4,2582.  14s.  lid.  was,  on  the  occasion  of  the  said  sale,  lost 
and  sacrificed  in  the  manner  aforesaid,  and  for  the  common  benefit 
and  advantage  of  all  parties  interested  in  the  said  ship  or  freight, 
or  her  said  cargo,  or  the  completion  of  the  said  voyage ;  and  the 
said  loss  was  incurred  for  such  common  benefit  and  advantage  as 
aforesaid;  and,  by  the  usage  and  custom  of  merchants,  the  said 
loss  and  sacrifice  so  incurred  and  made  as  aforesaid  was  and  is 
the  subject  of  a  general  average  contribution  by  and  amongst  all 
persons  interested  in  the  said  ship  and  the  said  cargo,  and  the 
completion  of  the  said  voyage,  and  in  the  freight  to  be  therein 
earned  by  the  said  ship,  in  proportion  to  their  respective  interests: 
That,  by  the  usage  and  custom  of  merchants,  the  said  defendants, 
as  owners  of  the  said  ship,  were  and  are  liable  to  reimburse  and 
make  good  to  the  owners  of  the  said  goods  so  sold  as  aforesaid,  the 
amount  in  respect  of  the  said  loss  to  which  such  last-mentioned 
owners  were  and  are  entitled  by  reason  of  such  sale :  That  the  said 
defendants,  as  such  ship-owners,  so  being  liable  to  reimburse  and 
make  good  the  said  loss,  were  and  are,  by  the  said  usage  and 
custom  of  merchants,  entitled  to  receive  the  contributions  to  such 

[  •SPi  ]  general  average :  That  *the  amount  of  such  contribution  to  be  by 
the  plaintiffs  contributed,  in  proportion  to  their  interest  in  the  said 
copper  ore  and  cargo,  amounted  to  a  certain  large  sum,  to  wit,  the 
said  sum  of  8,8422.  17«.,  whereof  the  defendants,  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  1st  of  January,  1849,  had 
notice,  and  the  same  always  had  been  and  still  remained  unpaid 
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and  unsatisfied  by  the  plaintiffs  ;  and  thereapon,  by  reason  of  the     HALLvrT 
premises  in  that  plea  mentioned,  and  by  the  usage  and  custom  of      wir^^m 
merchants,  the  defendants  became  and  were  before  the  commence- 
ment of  this  suit,  and  thence  hitherto  had  been,  and  still  were, 
entitled  to  deduct  the  last-mentioned  sum  of  money  from  the  said 
sum  in  the  said  first  count  alleged  to  be  payable  from  the  defendants 
to  the  plaintiffs,  as  tbe  value  of  the  said  copper  ore  so  sold  as 
aforesaid,  and  to  set  off  and  allow   the  said  sum  of  3,342Z.  17s. 
against  an  equal  amount  of  the  value  of  the  said  copper  ore  of  the 
plaintiffs  so  sold  as  aforesaid,  and   to  have  such  equal  amount 
liquidated  and  discharged :  That  the  amount  of  contribution  to  be 
contributed  by  the  plaintiffs  as  aforesaid,  was  ascertained  before  the 
commencement  of  this  suit,  to  wit,  on  the  day  and  year  last  afore- 
said, and  the  defendants  then  were,  and  thence  hitherto  had  been 
ready  and  willing  to  have  the  amount  of  the  said  contribution 
deducted  from  the  value  of  the  said  copper  ore,  and  that  an  equal 
amount  of  the  value  of  the  said  copper  ore  should  be  set  off  and 
allowed  against  the  said  amount  of  contribution,  and  should  be 
thereby  liquidated  and  discharged, — of  all  which  the  plaintiffs  then, 
to  wit,  on  the  day  and  year  last  aforesaid,  had  notice,  and  were 
then,  and  before  the  commencement  of  this  suit,  required  by  the 
defendants  to  make  and  allow  such  allowance,  deduction,  and  set-off 
as  aforesaid ;  and  the  defendants  thereby,  according  to  the  usage 
and  custom  of  merchants,  became  and  were  discharged  from  the 
♦payment  of  the  said  sum  of  8,3422.  17«.  in  the  introductory  part       [  *592  ] 
of  this  plea  mentioned,  the  same  being  equal  to  and  equalled  by 
the  amounts  of  such  contribution  so  to  be  by  the  plaintiffs  con- 
tributed as  aforesaid, — verification. 

To  these  pleas,  the  plaintiffs  demurred  specially. 

Sir  F.  Kelly  (with  whom  was  Bar  stow)  ^  in  support  of  the 
demurrer : 

The  facts  which  appear  upon  the  record  are  these :  The  Harpooner 
received  on  board  at  Adelaide  a  quantity  of  copper  ore  belonging  to 
the  plaintiffs,  with  which  she  sailed  on  her  voyage  to  Swansea.  In 
the  course  of  the  voyage,  the  ship  sustained  sea  damage  which 
compelled  her  to  return  to  Adelaide.  Considerable  repairs  being 
found  necessary  to  enable  the  vessel  to  pursue  her  voyage,  and  the 
master  being  unable  otherwise  to  raise  money  to  effect  such  repairs, 
and  being  unable  otherwise  to  forward  the  rest  of  the  cargo  to 
the  port  of  destination,  a  portion  of  such  cargo,  belonging  to  the 
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hallktt     plaintiffs,  was   sold,  and  the   vessel,  being  repaired,  afterwards 
WiG^RAM.     completed  her  voyage,   and  delivered  the  rest  of  the  cargo  at 
Swansea.      The  second  plea,  admitting  the  facts  stated  in  the 
declaration,  and  admitting  the  liability  of  the  defendants  to  pay 
the  value  of  the  goods  so  sold  at  the  port  of  discharge,  alleges  that 
the  vessel  put  back  for  the  common  benefit  of  the  plaintiffs  and  all 
persons  interested  in  the  ship,  freight,  and   cargo,  and   in    the 
performance  of  the  voyage ;  that  the  ship  was  repaired  for  such 
common  benefit  and  advantage,  and  not  for  the  exclusive  benefit  of 
the  defendants,  or  for  the  benefit  or  advantage  of  the  defendants 
as  owners  of  the  ship,  more,  or  in  a  greater  degree,  than  of  the 
owners  of  the  cargo;  that  the  repairs  were  necessary;  that  the 
costs  of  the  repairs  greatly  exceeded  the  value  of  the  ship  when 
f  *693  ]       repaired  (not  the  value  of  the  ship  and  freight)  ;  *that  the  master, 
being  unable,  by  bottomry,  hypothecation,  or  otherwise,  to  raise 
money  to  pay  for  the  repairs,  or  to  get  them  done  on  credit,  as  a 
matter  of  urgent  necessity,  sold  a  portion  of  the  cargo,  reasonably 
and  bond  fide  considering  it  to  be,  as  in  fact  it  was,  the  best  that 
could  be  done  for  all  parties  concerned  in  the  voyage,  and  especially 
for  the  owners  of  the  remainder  of  the  cargo  ;  that  the  master,  with 
the  money  thus  obtained,  repaired  the  ship,  completed  the  voyage* 
and  delivered  the  residue  of  the  cargo  at  its  destined  port ;  that 
the  difference  between  the  sum  realized  by  such  sale  and  the  price 
the  ore  so  sold  would  have  fetched  at  Swansea,  was  a  loss  incurred 
for  the  common  benefit,  and  was  by  the  usage  and  custom  of 
merchants  the  subject  of   general  average  contribution  by   and 
amongst  the  parties  interested  in   the  ship  and  cargo,  and  the 
completion  of  the  voyage,  and  in  the  freight  to  be  therein  earned 
by   the   ship,   in  proportion   to    their  respective  interests.     The 
allegation   is,   that   the  costs  of  repairing  the  ship  at  Adelaide 
exceeded  the  value  of  the  ship  when  repaired,  not  the  value  of  the 
ship  and  freight.     This  is  in  truth  an  attempt  to  convert  a  sale  of 
part  of  the  cargo  into  a  jettison.     The  plaintiffs  are  clearly  entitled 
to  the  value  which  the  copper  would  have  realized  if  it  had  been 
delivered  according  to  the  bills  of  lading :    Alers  v.    Tohin  (i) ; 
Brandt  v.  Bowlby  (2).     This  is  a  claim   for  general  average.     The 
circumstances  disclosed  upon  the  record  clearly  afford  no  foundation 
for  such  a  claim. 

(Wir.DB,  Ch.  J. :  Would  bottomry  interest  be  general  average  ?) 

(1)  Cited  in  Abbott    on  Shipping,  (2)  36  R.  R.  796  (2  B.  &  Ad.  932). 

Bth  ed.  371,  372  [14th  ed.  551]. 


VOL.  Lxxxii.]       1850.     C.  P.     9  C.  B.  598—596.  461 

Certainly  not.  If  there  could  be  a  doubt  upon  the  subject,  it  is  Hallett 
removed  by  the  recent  case  of  Duncan  v.  Benson  (i).  The  question  wigram. 
is  glanced  at  in  Powell  v.  Oudgeon  (2) ;  but  it  was  expressly  *decided  [  •594  ] 
in  Power  v.  Whitmoj-e  (3).  In  this  latter  case,  the  wages  and  pro- 
visions of  the  crew,  while  a  ship  remained  in  port,  whither  she 
was  compelled  to  go  for  the  safety  of  ship  and  cargo,  in  order  to 
repair  a  damage  occasioned  by  tempest,  were  held  ixot  to  be  the 
subject  of  general  average ;  nor  the  expenses  of  such  repair ;  nor 
the  wages  and  provisions  of  the  crew  during  her  detention  in  port, 
to  which  she  returned,  and  was  detained  there,  on  account  of 
adverse  winds  and  tempests ;  nor  the  damage  occasioned  to  the 
ship  and  tackle,  by  standing  out  to  sea  with  a  press  of  sail  in  tem- 
pestuous weather,  which  press  of  sail  was  necessary  for  that  purpose, 
in  order  to  avoid  an  impending  peril  of  being  driven  on  shore  and 
stranded.  Lord  Ellbnborough  there  said  ''  that  general  average 
must  lay  its  foundation  in  a  sacrifice  of  part  for  the  sake  of  the 
rest ;  but  here  was  no  sacrifice  of  any  part  by  the  master,  but  only 
of  his  time  and  patience;  and  the  damage  incurred  was  by  the 
violence  of  the  wind  and  weather."  And  his  Lordship  explained 
and  modified  a  doctrine  which  had  been  imputed  to  him  in  the 
report  of  a  former  case  of  Plummer  v.  WUdman  (4).  Is  the  case  at 
all  varied  by  the  fact  that  the  repairs  exceeded  the  value  of  the 
ship,  and  that  the  benefit  was  mutual?  If  a  ship  puts  back 
damaged,  the  master  must  determine  whether  he  will  repair  her 
or  not.  It  may  be  that  it  is  not  his  duty  to  repair,  where  the 
cost  of  repair  will  exceed  the  value  of  the  ship  and  freight  when 
the  repairs  are  executed  :  but,  if  he  does  in  fact  repair  her,  he  does 
so  as  the  agent,  and  upon  the  sole  responsibility,  of  the  owners. 
That  is  settled  beyond  all  doubt.  [He  distinguished  The  Oratitvr 
dine  (6),  and  referred  to  Duncan  v.  Benson  (1),  confirmed  by  the 
Exchequer  Chamber  in  Benson  v.  Duncan  (6).] 

(WiLBE,  Gh.  J. :  If  the  goods  had  been  hypothecated  here,  instead       [  596  j 
of  sold,  that  case  would  have  been  precisely  this.) 

It  would.    It  is  unnecessary  to  notice  the  special  grounds  of 
demurrer.     The  pleas  are  clearly  bad  in  substance. 

(1)  74  B.  R  764  (1  Ex.  537).         (4)  16  R  R  334  (3  M.  &  S.  482). 

(2)  17  R.  E.  385  (5  M.  &  S.  431).      (5)  3  Bob.  Adm.  Eep.  257. 

(3)  16  R  R  416  (4  M.  &  S.  141).      (6)  77  R  R  776  (3  Ex.  644). 


462  1850.    G.  P.    9  C.  B.  596—600.  [r.b. 

Hallbtt  Channellf  Serjt  (with  whom  was  iZ^ir),  contra  : 

t. 
WioRAM.  The  decision  in  Duncan  v.  Beiuan  does  not  affect  this  case  to  the 

extent  that  has  been  supposed.     Since  the  case  of  Tlu  Gratitudine^ 

it  had  been  imagined,  that,  where  a  bond  fide  necessity  existed,  the 

master,  in  selling  the  goods,  acted  as  the  agent  of  the  owner  of 

the  goods,  and  not  as  the  agent  of  the  ship-owner.     What  Duncan 

V.  Benton  decided  was  in  truth  this,  that,  where  the  master,  under 

a  justifiable  necessity,  sells  goods,  or  pledges  or  hypothecates  them, 

he  does  so  as  the  agent  of  the  owner  of  the  ship,  and  not  as  agent 

of  the  owner  of  the  goods,  except  so  far  as  is  necessary  to  give  title 

to  the  vendee  or  pawnee.    No  point  was  made  there  as  to  whether 

the  case  was  one  of  general  average.    It  must  be  conceded  that  the 

shipper  is  entitled  to  claim  the  value  of  the  goods  at  the  port  of 

delivery :  that  seems  to  be  settled  by  Richardson  v.  Nourse  (i).    But 

the  sale  having  taken  place  under  circumstances  of  urgent  necessity, 

and  for  the  benefit  of  all  parties  concerned,  it  is  properly  a  subject 

[  599  ]       of  general  average.    *    *    That  the  sale  here  was  not  for  the 

r  *600  J       exclusive  benefit  of  the  ship-owners,  is  clear  from  the  ^statement 

that  there  were  no  other  means  of  carrying  the  residue  of  the  cargo 

to  its  destination.      [He  also   cited    Campbell  v.   Thompson  (2) ; 

Plummer  v.  Wildman  (s) ;  Power  v.  Whitmcre  (4) ;  La  Constancia  (6) ; 

The  Packet  (6) ;  Abbott  on  Shippmg  (8th  ed.  p.  498);  and  Benecke's 

Principles  of  Indemnity,  p.  271.] 

Sir  F.  Kelly  was  heard  in  reply. 

WiLDB,  Ch.  J. : 

The  question  presented  for  our  decision  in  this  case  is  undoubtedly 
one  of  considerable  importance  in  its  consequences,  though  it  may 
be  doubted  whether  it  be  one  of  much  difficulty.  The  plaintiffs, 
who  had  shipped  certain  copper  ore  on  board  the  defendants'  vessel 
at  Adelaide,  to  be  conveyed  to  Swansea,  bring  this  action  to  recover 
damages  for  the  sale  of  a  portion  of  the  ore  at  Adelaide,  claiming 
what  it  would  have  fetched  at  the  port  of  delivery — Swansea.  The 
defendants,  in  their  pleas,  set  out  in  detail  the  circumstances  under 
which  the  sale  took  place,  and,  admitting  the  plaintiffs'  right  to 
the  proceeds  at  the  port  of  sale,  insist  that  the  rest  is  in  the  nature 
of  general  average.  The  pleas,  in  substance,  state,  that,  after  the 
vessel,  with  the  cargo  in  question,  and    other  goods   on   board 

(1)  22  B.  R  368  (3  B.  &  Aid.  237).  (4)  16  B.  B.  416  (4  M.  &  S.  141). 

(2)  1  Stark.  N.  P.  C.  490.  (5)  2  W.  Bob.  487. 

(3)  16  B.  B.  334  (3  M.  &  S.  482).  (6)  3  Mason's  Bep.  (Amerioan)  256. 
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belonging  to  other  persons,  had  sailed  from  Adelaide,  she  encoan-     Hallett 
tered  a  storm  and  sustained  damage,  and  it  became  necessary  for      wigram. 
the  preservation  of  the  ship  and  cargo,  and  to  enable  her  to  complete 
the  voyage,  that  she  should  put  back  for  repair ;  that  she  accord- 
ingly did  put  back,  and  was  repaired  for  the  common  benefit  and 
advantage  of  the  owners  of  the  ship  and  cargo ;  that  the  costs  of  the 
repairs  exceeded  the  value  of  the  ship  when  repaired,  and  ought  not 
and  would  not  have  been  incurred  if  the  cargo  could  otherwise  have 
been  conveyed  to  the  port  of  delivery;    that  the  master,  being 
unable  otherwise  to  raise  money  to  pay  for  the  repairs,  necessarily 
sold  a  portion  of  the  copper,  in  order  to  enable  him  to  do  the 
repairs,  and   convey  the    remainder  to  Swansea;  that  the  ship 
sailed,  and  the  residue  of  the  ore  was  duly  delivered  at  *  Swansea ;      [  *60i  ] 
that  the  loss  on  the  sale, — the  difference  between  the  proceeds  of  the 
sale  at  Adelaide  and  the  value  of  the  ore  to  plaintiffs  if  it  had  been 
conveyed  to  the  port  of  delivery, — exceeded  the  value  of  the  ship 
when  repaired,  and  was  incurred  for  the  common  benefit  and 
advantage  of  the  owners  of  ship  and  cargo ;  and  that  the  loss  so 
incurred  was  by  the  usage  and  custom  of  merchants  the  subject  of 
a  general  average  contribution  between  and  amongst  all  parties 
interested  in  the  ship,  freight,  and  cargo,  and  in  the  completion  of 
the  voyage ;  and  that  the  defendants  were  not  liable  to  contribute 
to  the  loss  beyond  the  amount  of  the  proceeds  of  the  sale,  and  the 
amount  of  general  average  payable  by  them  in  respect  of  their 
interest  in  the  ship  and  freight.    It  is  in  respect  only  of  the 
incapacity  of  the  particular  ship  to  carry  the  goods  forward  to  their 
destination,  that  the  pleas  show  that  the  cargo  was  in  danger  of 
being  wholly  lost.    It  is  difficult  to  see  how  the  repair  of  the  ship 
could  be  for  the  benefit  and  advantage  of  the  plaintiffs.     The 
plaintiffs'  goods  were  of  a  description  not  to  be  deteriorated  to  any 
great  extent.    The  pleas  allege  that  the  cargo  could  not  be  con- 
veyed to  its  port  of  delivery  by  any  other  ship  :  but  it  appears  both 
from  the  declaration  and  the  pleas,  that  the  cargo  consisted  of  other 
goods  besides  those  of  the  plaintiffs ;  and  there  is  no  allegation  that 
the  plaintiffs'  goods  might  not  have  been  forwarded  by  another 
ship,  or  that  they  were  in  any  immediate  peril.    This,  therefore,  is 
the  case  of  ordinary  sea  damage,  which  the  ship-owner  must  repair 
at  his  own  expense.    The  claim  for  general  average  arises  where  a 
part  of  a  shipper's  goods  is  sold  or  destroyed  for  the  purpose  of 
relieving  the  rest  from  some  impending  peril.    For  instance,  in  the 
case  of  goods  thrown  overboard  to  lighten  a  ship  in  distress.     So, 
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Hallett  the  cutting  away  a  mast,  or  otherwise  damaging  the  ship,  in  order 
WiQSAM.  to  ^enable  her  to  escape  the  danger.  In  those  cases,  the  loss  or 
[  *^02  ]  damage  being  incurred  for  the  purpose  of  insuring  the  safety  of  the 
rest  of  the  cargo,  or  preventing  the  ship  from  going  to  the  bottom, 
it  is  but  reasonable  that  the  expense  should  be  sustained  by  those 
for  whose  benefit  it  is  incurred,  in  proportion  to  their  several 
interests.  But  how  is  that  analogous  to  this  case  ?  The  passage 
cited  from  Abbott  on  Shipping,  8th  edit.  p.  478  (i),  is,  I  think,  adverse 
to  the  claim  of  the  plaintiffs.  "  Not  only,"  says  Lord  Tbnterdbn, 
*'  may  the  loss  of  goods  become  the  subject  of  general  contribution, 
but  also,  in  some  cases,  the  expense  incurred  in  relation  to  them. 
Thus,  where  a  ship  went  into  port  in  distress,  and  wanting  repairs, 
it  became  necessary  to  take  out  the  cargo ;  and,  there  being  no 
warehouses  at  hand,  it  was  put  on  board  other  vessels  :  Lord 
Stowbll  said,  that,  as  the  unloading  of  the  goods  was  for  the 
common  benefit  of  all,  it  being  necessary  to  unload  the  ship  for  the 
preservation  of  the  cargo,  as  well  as  for  its  own  repair,  the  expense 
incurred  by  it  must  be  considered  as  general  average."  The  cases 
the  learned  author  cites  for  this  position,  are.  The  Copenhagen  {2), 
Da  Costa  v.  Newnham  (3),  and  The  Gratitvdine  (4).  On  referring  to 
Da  Costa  v.  Newnham,  I  find  it  laid  down,  that,  where  a  ship  is 
obliged  to  put  into  port  for  the  benefit  of  the  whole  concern,  the 
charges  of  loading  and  unloading  the  cargo  and  taking  care  [of]  it, 
and  the  wages  and  provisions  of  the  workmen  hired  for  the  repairs, 
become  general  average.  But  it  has  since  been  determined  other- 
wise. The  learned  author  then  goes  on,  ''  Thus,  if  it  be  necessary 
to  unlade  the  goods,  in  order  to  repair  the  damage  done  to  a  ship 
by  tempest,  or  by  collision  with  another  vessel,  so  as  to  enable  her 
[  *608  ]  *to  prosecute  and  complete  her  voyage,  it  has  been  held  that 
the  expense  of  unloading,  warehousing,  and  re-shipping  the  goods 
should  be  sustained  by  general  contribution,  because  all  persons  are 
interested  in  the  execution  of  the  measures  necessary  to  the  comple- 
tion of  the  voyage."  The  reason  there  assigned  might  be  applicable 
to  the  case  the  author  had  in  his  mind,  Plummer  v.  WUdman  (6) ; 
but,  as  a  general  proposition,  it  is  too  large ;  it  would  throw  upon  the 
shipper  much  of  the  expense  which  properly  belongs  to  the  ship- 
owner. In  that  case,  there  were  undoubtedly  some  expressions  of 
Lord  Ellbnbobough  which  would  seem  to  justify  the  passage :  but, 

(1)  See  14th  ed.  763.  (4)  3  Bob.  Adm.  Eep.  257. 

(2)  1  Bob.  Adm.  Eep.  289.  (6)  16  E.  E.  334  (3  M.  &  S.  482). 

(3)  2  T.  E.  407. 
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in  the  subsequent  case  of  Power  v.    Whitmm'eii)^  his  Lordship     Hallbtt 
explains  that  that  decision  proceeded  upon  the  ground  that  the     wiobah. 
master  ''  was  compelled  to  cut  away  his  rigging  in  order  to  preserve 
the  ship,  and  afterwards  put  into  port  to  repair  that  which  he 
sacrificed."     The  expressions,  therefore,  in  Plummer  v.  WUdman 
are  repudiated  and  explained  away.    The  result  of  these  cases  is 
thus  summed  up  in  Abbott  on  Shipping,  p.  497,  "  It  seems  to  result 
from  these  decisions,  that,  if  a  vessel  goes  into  port  in  consequence 
of  an  injury  which  is  itself  the  subject  of  general  average,  such 
repairs  as  are  absolutely  necessary  to  enable  her  to  prosecute  her 
voyage,  and  the  necessary  expenses  of  port-charges,  wages,  and 
provisions  during  the  stay,  are  to  be  considered  as  general  average ; 
but,  if  the  damage  was  incurred  by  the  mere  violence  of  the  wind 
and  weather,  without  sacrifice  on  the  part  of  the  owners  for  the 
benefit  of  all  concerned,  it  falls,  with  the  expenses  consequent  upon 
it,  within  the  contract  of  the  ship-owner,  '  to  keep  his  vessel  tight, 
staunch,  and  strong,'  during  the  voyage  for  which  she  is  hired." 
In  the  following  page,  we  find  this  passage :  "  We  have  seen,  *in  a      [  *^^*  1 
former  part  of  this  work,  that  a  master  may,  under  certain  circum- 
stances, borrow  money  on  the  security  of  his  ship,  or  of  its  cargo ; 
and  that,  if  his  vessel  is  disabled  by  the  perils  of  the  sea  from 
carrying  her  cargo  to  its  destination,  he  may,  if  he  think  proper, 
hire  another  vessel  for  that  purpose.    But,  supposing  him  to  be 
unable  to  raise  money  on  bottomry,  or  by  hypothecation  of  the 
cargo,  and  that  no  other  vessel  can  be  obtained,  he  is  at  liberty  to 
sell  part  of  the  goods  intrusted  to  him,  to  enable  him,  by  repairing 
his  ship,  to  carry  the  remainder  to  their  destination.     Goods  thus 
sacrificed  for  the  benefit  of  the  owners  of  the  rest  of  the  cargo, 
seem  to  have  been  considered  by  Lord  Stowell,  in  the  case 
of  The  Gratitudine  (2),  and  have  been  considered  in  other  cases, 
to  be  the  proper  subject  of  a  general  average.    The  motive  of  the 
sale,  in  the  case  supposed,  is  no  other  than  the  motive  for  jettison. 
It   is  the  same  thing  to  the  merchant  whose  goods  are    taken 
from  his  control,  whether  they  are  sold  or  thrown  into  the  sea.     In 
either  case,  it  is  a  sacrifice  submitted  to  by  him  for  the  benefit 
of  all,  and  which  ought,  therefore,  to  be  made  good  by  general 
contribution."    It  seems  to  me  that  the  fair  import  of  what  Lord 
Tbntebden  lays  down,  is,  to  exclude  from  general  average  damage 
like  this.    Here,  the  ship  had  returned  to  port.    There  was  no 
immediately  impending  peril.    It  is  true  that  the  cargo  could  not 
(1)  16  B.  B.  416  (4  M.  &  S.  141).  (2)  3  Bob.  Adm.  Bep.  257. 
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hallett  have  been  carried  to  its  destination  by  the  particular  ship,  unless 
wiGBAM.  she  were  repaired.  We  had  recently  a  case  in  this  Court,  where 
it  appeared  that  the  vessel  might  have  been  sufficiently  repaired 
so  as  to  bring  home  about  half  her  cargo,  without  absorbing  the 
whole  value  of  the  ship  and  freight,  when  repaired,  and  it  was 
held  not  to  be  a  case  of  total  loss  (i).  In  the  present  case, 
[  *G05  ]  ^although  it  is  stated  that  the  cost  of  the  repairs  would  exceed  the 
value  of  the  ship  when  repaired,  it  does  not  appear  that  they  would 
have  exceeded  the  value  of  the  ship  and  freight.  Duncan  v. 
Benson  (2)  seems  to  me  to  go  far  towards  deciding  this  case. 
There,  the  master  of  a  ship  damaged  by  perils  of  the  seas, 
hypothecated  at  a  foreign  port,  by  one  bottomry-bond,  for  neces- 
sary repairs,  the  ship,  freight,  and  cargo,  amongst  which  were  the 
plaintiff 's  goods.  The  ship  and  freight  realised  less  than  the  sum 
borrowed,  and  the  plaintiff  was  obliged  to  contribute  towards  the 
difference,  and  also  to  pay  his  proportion  of  the  costs  of  a  suit 
instituted  in  the  Court  of  Admiralty  by  the  obligee  of  the  bond : 
and  it  was  held  that  the  plaintiff  might  maintain  an  action  against 
the  owner  of  the  ship,  on  an  implied  promise  to  indemnify.  One 
cannot  help  thinking  that  the  claim  for  general  average,  if  well 
founded,  would  not  have  escaped  the  counsel  who  argued  that  case. 
At  all  events  the  Court  considered  it;  for,  in  giving  judgment. 
Pollock,  C.  B.,  says :  "  The  owner  of  the  goods  is  under  no  obliga- 
tion to  contribute  to  any  expenses  except  such  as  constitute  a 
general  average,  and  that  of  the  repairs  in  this  particular  case  does 
not  fall  under  that  description."  The  principle  of  that  case  applies 
very  strongly  here.  When  one  considers  how  often  ships  have 
been  hypothecated  in  foreign  ports,  in  order  to  enable  the  master 
to  bring  them  home,  it  is  singular  that  it  never  should  have  been 
considered  that  bottomry  interest  could  be  made  the  subject  of 
general  average.  I  cannot  think  it  could  have  been  overlooked. 
I  therefore  think  that  the  sale  of  part  of  the  cargo  under  the 
circumstances  stated  upon  this  record,  does  not  give  any  right  to 
the  owners  to  claim  general  average.  Without,  therefore,  advert- 
[  ^606  ]  ing  *to  the  special  grounds  of  demurrer,  I  think  the  pleas  are  bad, 
and  the  declaration  good ;  and  therefore  the  plaintiffs  are  entitled 
to  our  judgment. 

Crbsswbll,  J. : 
I  also  am  of  opinion  that  the  plaintiff  is  entitled  to  the  judgment 

(1)  Moss  V.  Smith,  ante,  p.  307.  (2)  74  R.  B.  754  (1  Ex.  537). 
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of  the  Court  upon  this  record.    The  first  question  arises  upon     Hallett 
the  declaration.     My  brother  ChanneU  did  not  struggle  much  to      wiqbam. 
show  that  the  declaration  did  not  disclose  a  good  cause  of  action. 
It  having  been  settled  as  a  rule  of  law,  that  the  master  may  under 
certain  circumstances  be  justified  by  urgent  necessity  in  selling  a 
portion  of  the  cargo,  upon  the  terms  of  the  owner's  being  paid  the 
value  of  the  part  so  sold  at  the  port  of  discharge,  I  think  the  law 
implies  a  promise  to  the  effect  stated  in  this  declaration.     I  also 
think  that  the  two  pleas  demurred  to,  which  are  founded  upon  the 
claim  to  general  average,  are  bad ;  no  legal  claim  to  average  con- 
tribution arising  upon  the  facts  disclosed  on  this  record.     There 
has  been  no  such  loss  as  becomes  the  subject  of  general  average. 
Damage  done  to  the  ship  by  stormy  and  tempestuous  weather  never 
yet  has  been  held  to  be  the  subject  of  general  average.    The  pleas 
adopt  the  description  of  the  damage  in  the  declaration.    They  then 
go  on  to  say,  that,  in  consequence  of  such  damage,  it  became 
expedient  and  necessary  for  the  vessel  to  put  back  to  Adelaide. 
Could  it  be  said  at  that  time  that  there  was  an  average  loss  ?    The 
only  instance  where  this  has  been  supposed  to  be  so,  prior  to  the 
case  of  Plummer  v.  WUdman,  is,  in  the  passage  in  Beawes's  Lex 
Mercatoria  (i),  cited  by  Bullbr,  J.,  in  Da  Costa  v.  Newnham,  where 
it  is  said  that  "  the  charges  of  unlading  a  ship,  to  get  her  into 
a  river  or  port,  ought  not  to  be  brought  into  general  average,  but 
when  occasioned  by  an  indispensable  necessity  to  prevent  the  loss 
of  ship  and  cargo ;  as,  *when  a  ship  is  forced  by  a  storm  to  enter  a      [  *607  ] 
port  to  repair  the  damage  she  has  suffered,  if  she  cannot  continue 
her  voyage  without  an  apparent  risk  of  being  lost ;  in  which  case 
the  wages  and  victuals  of  the  crew  are  brought  into  an  average 
from  the  day  it  was  resolved  to  seek  a  port  to  refit  the  vessel,  to  the 
day  of  her  departure  from  it,  with  all  the  charges  of  unlading  and 
relading,  anchorage,  pilotage,  and  every  other  due  and  expense 
occasioned  by  this  necessity."    But  there  was  no  authority  in  the 
English  law,  that  I  am  aware  of,  until  the  case  of  Plummer  v. 
WUdman,  which  undoubtedly  does  go  to  that  extent.    But  Lord 
Ei^LENBOBOuGH  was  in  the  next  case  that  occurred  anxious  to 
protect  himself  from  being  thought  to  have  intended  to  lay  down 
the  principle  so  largely :    he  qualifies  and  explains  that  case,  in 
Power  V.  Whitmore,  where  he  states  the  rule  exactly  according  to 
what  has  always  been,  and  still  is,  understood  to  be  the  law  as  to 
general  average.    And  Lord  Tentebdbn  never  meant  to  lay  down 

(1)  P.  24d. 
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Hallbtt     the  law  larger  than  that.    He  refers,  in  Abbott,  8th  ed.  p.  475,  to 
WiGRAH.     the  Bhodian  laws.    ''The^ule  of  the  Bhodian  laws,"  he  says,  ''is 
this :  *  If  goods  are  thrown  overboard  in  order  to  lighten  a  ship, 
the  loss,  incurred  for  the  sake  of  all,  shall  be  made  good  by  the 
contribution  of  all.'     The  goods  must  be  thrown  overboard;  the 
mind  and  agency  of  man  must  be  employed  ;  if  the  goods  are  forced 
out  of  the  ship  by  the  violence  of  the  waves,  or  are  destroyed  in  the 
ship  by  lightning  or  tempest,  the  merchant  alone  must  bear  the 
loss.     They  must  be  thrown  overboard  to  lighten  the  ship ;  if  they 
are  cast  overboard  by  the  wanton  caprice  of  the  crew  or  the 
passengers,  they,  or  the  master  and  owners  for  them,  must  make 
good  the  loss.     The  goods  must  be  thrown  overboard  for  the  sake 
of  all ;  not  because  the  ship  is  too  heavily  laden  to  prosecute  an 
[  ♦eos  ]      ordinary  course  through  a  tranquil  sea,  which  would  be  the  *fault 
of  those  who  had  shipped  or  received  the  goods ;  but  because,  at 
a  moment  of  distress  and  danger,  their  weight,  or  their  presence, 
prevents  the  extraordinary  exertions  required  for  the  general  safety. 
When  the  ship  is  in  danger  of  perishing  from  the  violent  agitation 
of  the  wind,  or  from  the  quantity  of  water  that  may  have  forced 
a  way  into  it,  or  is  labouring  on  a  rock,  or  a  shallow,  upon  which 
it  may  have  been  driven  by  a  tempest ;  or  when  a  pirate  or  an 
enemy  pursues,   gains  ground,  and  is  ready    to    overtake;    no 
measure  that  may  facilitate  the  motion  or  passage  of  the  ship  can 
be  really  injurious  to  any  one  who  is  interested  in  the  welfare  of 
any  part  of  the  adventure,   and    every  such  measure  may  be 
beneficial  to  almost  all.    In  such  emergencies,  therefore,  when  the 
mind  of  the  brave  is  appalled,  it  is  lawful  to  have  recourse  to  every 
mode  of  preservation,  and  to  cast  out  the  goods  in  order  to  lighten 
the  ship,  for  the  sake  of  all.    But,  if  the  ship  and  the  residue  of 
the  cargo  be  saved  from  the  peril  by  the  voluntary  destruction  or 
abandonment  of  part  of  the  goods,  equity  requires  that  the  safety 
of  some  should  not  be  purchased  at  the  expense  of  others,  and 
therefore  all  must  contribute  to  the  loss."     ''From  the  rule  thus 
established    by    the    Bhodians,    various    corollaries    have    been 
deduced.     Thus,  if  in  the  act  of  jettison,  or  in  order  to  accomplish 
it,  or  in  consequence  of  it,  other  goods  in  the  ship  are  broken, 
damaged,  or  destroyed,  the  value  of  these  also  must  be  included 
in  the  general  contribution.     So,  if,  to  avoid  an  impending  danger, 
or  to  repair  the  damage  occasioned  by  a  storm,  the  ship  be 
compelled  to  take  refuge  in  a  port  to  which  it  was  not  destined, 
and  into  which  it  cannot  enter  without  taking  out  a  part  of  her 
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cargo,  and  the  part  taken  out  to  lighten  the  ship  on  this  occasion  Hallrtt 
happen  to  be  lost  in  the  barges  employed  to  convey  it  to  the  shore,  wiobam. 
this  loss  also,  being  occasioned  by  the  removal  of  the  goods  *for  I  *609  ] 
the  general  benefit,  must  be  repaired  by  general  contribation." 
That  is,  where  part  of  the  cargo  is  sacrificed  for  the  purpose  of 
lightening  the  ship,  in  order  to  get  her  into  a  port  of  safety.  The 
learned  author  then  speaks  of  the  decision  of  Lord  Stowell,  in 
the  case  of  The  Gralitudine ;  and  he  goes  on  (i), — "Thus,  if  it  be 
necessary  to  unlade  the  goods,  in  order  to  repair  the  damage  done 
to  a  ship  by  tempest,  or  by  collision  with  another  vessel,  so  as  to 
enable  her  to  prosecute  and  complete  her  voyage,  it  has  been  held 
that  the  expense  of  unlading,  warehousing,  and  re-shipping  the 
goods  should  be  sustained  by  general  contribution,  because  all 
persons  are  interested  in  the  execution  of  the  measures  neces- 
sary to  the  completion  of  the  voyage.''  For  this  he  refers,  and 
evidently  with  an  expression  of  doubt,  to  Pluinmer  v.  WiJdman^ 
which,  as  before  observed,  was  afterwards  explained  by  Lord 
Ellenbobough  himself.  I  never  heard  of  general  average  of  the 
nature  disclosed  by  these  pleas. 

Williams,  J. : 

I  am  of  the  same  opinion.  It  is  important  to  bear  in  mind  the 
principle  upon  which  general  average  is  grounded;  and  that  is, 
that  it  would  be  unjust  that  the  goods  of  one  should  be  sacrificed 
for  the  benefit  of  all,  and  that  one  alone  should  suffer  for  the 
common  safety.  These  pleas  do  not  by  any  means  show  that  the 
copper  in  question  was  sold  for  the  general  benefit  of  all:  their 
foundation,  therefore,  wholly  fails. 

Talfoubd,  J.,  concurred. 

Judgment  for  the  plaintiffs. 


LEWIS  V.  SMITH  and  BKOOKFIELD.  mo. 

(9  0.  B.  610—619 ;  S.  0.  19  L.  J.  C.  P.  278.)  ^^' 

In  consideration  of  A.'s  having  consented  and  agreed  with  B.  to  allow  ^  ^ 
his  (A-'s)  name  to  be  placed  on  the  list  of  the  provisional  committee  of  a 
projected  Railway  Company,  and  to  take  certain  shares  therein,  and  to  pay 
deposits  thereon,  B.  undertook  and  promised  **to  indemnify  A.  from  all 
personal  responsibility,  and  to  hold  him  harmless  against  all  costs,  charges, 
and  expenses  which  then  had  been,  or  might  thereafter  be,  incurred  in  and 

(1)  P.  478 
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Lbwib  about  the  formatiou  of  the  Company,  their  meetings,  advertisements,  sur- 

V.  veys,  and  other  expenses  of  carrying  out  the  Company,  applying  for  an  Act 

Smith.  ^f  Parliament,  or  anything  relating  thereto."     C,  an  advertising  agent, 

afterwards  unsuccessfully  sued  A.  in  the  Exchequer,  for  moneys  paid  for 
the  insertion  of  advertisements  in  divers  newspapers  at  the  request  of  the 
secretary  of  the  Company :  Held,  that  the  extra  costs  incurred  by  A.  in  the 
defence  of  that  action  were  not  costs,  charges,  and  expenses  incurred  in 
and  about  the  formation  of  the  Company,  within  the  meaning  of  the 
indemnity. 

This  was  an  action  of  assampsit.  The  declaration  stated,  that, 
before  and  at  the  time  of  the  making  of  the  promise  thereinafter 
mentioned,  of  the  defendants  and  William  Witham,  and  in  the  life- 
time of  the  said  William  Witham,  and  before  the  commencement  of 
this  action,  a  certain  Company  was  in  the  course  of  formation, 
that  is  to  say,  a  Company  or  association  of  persons  called  and 
known  by  the  name  of  "  The  Central  Kent  Railway  Company,"  and 
thereapon,  before  the  commencement  of  this  suit,  to  wit,  on  the 
19th  of  October,  1845,  in  consideration  that  the  plaintiff,  at  the 
request  of  the  defendants  and  of  the  said  William  Witham,  had,  to 
wit,  then  consented  and  agreed  with  the  defendants  and  the  said 
William  Witham  to  allow  his,  the  plaintiff's,  name  to  be  placed  on 
the  list  of  the  provisional  committee  of  the  said  Company,  and  also 
then  agreed  with  the  defendants  and  the  said  William  Witham 
to  take  divers,  to  wit,  fifty  shares  in  the  said  Company,  and  to  pay 
the  deposits  on  the  said  shares,  subject  to  any  arrangement  to  be 
thereafter  made  respecting  the  application  of  that  and  other 
deposits,  upon  the  terms  and  understanding  of  the  defendants'  and 
the  said  William  Witham's  then  undertaking,  and  promising  him, 
[*6ii  ]  the  plaintiff,  to  indemnify  him,  the  ^plaintiff,  from  all  personal 
responsibility,  and  to  hold  him,  the  plaintiff,  harmless  from  and 
against  all  costs,  charges,  and  expenses  that  then  had  been,  or 
might  thereafter  be,  incurred  in  and  about  the  said  formation  of 
the  said  Company,  their  meetings,  advertisements,  surveys,  and 
other  expenses  of  carrying  out  the  said  Company,  applying  for  an 
Act  of  Parliament,  or  anything  relating  thereto,  they,  the  defendants 
and  the  said  William  Witham,  then  undertook,  and  promised  the 
plaintiff,  to  indemnify  him,  the  plaintiff,  from  all  personal  respon- 
sibility, and  to  hold  him,  the  plaintiff,  harmless  against  all  costs, 
charges,  and  expenses  which  then  had  been,  or  might  thereafter  be, 
incurred  in  and  about  the  said  formation  of  the  said  Company,  their 
meetings,  advertisements,  surveys,  and  other  expenses  of  carrying 
out  the  said  Company,  applying  for  an  Act  of  Parliament,  or  any- 
thing relating  thereto :  that,  by  reason  and  in  consequence  of  the 
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said  consent  and  agreement  so  made  as  aforesaid,  the  name  of  him,  Lbwis 
the  plaintiff,  was,  to  wit,  on  the  day. and  year  aforesaid,  placed  on  smith. 
the  list  of  the  provisional  committee  of  the  said  Company;  and 
that  divers,  to  wit,  ten  thousand,  advertisements  of  and  relating  to 
the  said  Company  had  been  published,  made,  and  inserted  in  divers 
newspapers  and  otherwise,  on  divers  days  and  times  before  the 
making  of  the  said  promise  of  the  defendants  and  the  said  William 
Witham;  and  that  divers,  to  wit,  ten  thousand,  other  advertisements 
of  and  relating  to  the  said  Company  had  been  published,  made,  and 
inserted  in  divers  newspapers  and  otherwise,  on  divers  days  and 
times  after  the  making  of  the  said  promise,  and  before  the  com- 
mencing the  suit  thereinafter  mentioned,  to  wit,  of  one  George 
Beynell;  and  that  the  said  several  advertisements  had  been  and 
were  so  published,  made,  and  inserted  by  the  said  George  Beynell, 
afad  had  been  and  were  so  published,  made,  and  inserted  in  and 
about  *the  formation  of  the  said  Company ;  and  that  the  costs  and  [  *6i2  ] 
charges  of  the  said  George  Beynell  for  and  on  account  of  the  said 
advertisements  so  published,  made,  and  inserted,  amounted  to  a 
large  sum,  to  wit,  7002.;  and  the  same  costs  and  charges  were 
incurred  in  and  about  the  said  formation  of  the  said  Company,  and 
the  carrying  out  the  same  Company ;  and  that,  thereupon,  the  said 
costs  and  charges  remaining  and  being  unpaid,  the  said  George 
Beynell,  after  the  making  of  the  said  promise,  and  after  the  said 
advertisements  had  been  so  published,  made,  and  inserted  as  afore- 
said, to  wit,  on  the  16th  of  March,  1846,  commenced  and  prosecuted 
a  certain  action  in  her  Majesty's  Court  of  Exchequer  of  Pleas  at 
Westminster,  in  the  county  of  Middlesex,  to  wit,  an  action  of  debt, 
against  the  plaintiff,  to  recover  against  and  from  the  plaintiff  the 
said  costs  and  charges  of  him  the  said  George  Beynell ;  and  that 
the  said  action  was  commenced  and  prosecuted  against  the  now 
plaintiff  as  aforesaid,  for  and  by  reason  and  in  consequence  of  his, 
the  plaintiff's,  having  consented  and  agreed  to  allow  his,  the 
plaintiff  *s,  name  to  be  placed  on  the  list  of  the  provisional  committee 
of  the  said  Company  as  aforesaid,  and  of  his  said  name  being  so 
placed  as  aforesaid;  and  that,  although  the  defendants  and  the  said 
William  Witham,  to  wit,  on  the  day  and  year  last  aforesaid,  had 
notice  of  the  premises,  the  defendants  and  the  said  William  Witham, 
not  regarding  their  said  promise,  did  not  nor  would  hold  the 
plaintiff  harmless  from  and  against  the  said  costs  and  charges 
80  incurred  as  aforesaid ;  and  that,  by  reason  and  in  consequence 
thereof,  the  plaintiff  was  obliged  to  expend,  and  did  expend,  to  wit, 
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Lewis  on  the  day  and  year  last  aforesaid,  and  on  divers  other  days  and 
Smith.  times  between  that  day  and  the  commencement  of  this  suit,  divers 
[  *613  ]  sums  of  money,  amounting  in  the  whole  to  *a  large  sum,  to  wit, 
2,000/.,  in  and  about  the  said  action,  and  in  and  about  the  defence 
of  him,  the  plaintiff,  thereto,  and  in  and  about  the  prosecution  of  a 
suit  in  her  Majesty's  High  Court  of  Chancery  against  the  said 
George  Beynell,  William  Henry  Smith,  William  Witham,  and 
Charles  Austin  Brookfield,  rendered  necessary  and  expedient  by 
and  by  reason  of  the  said  action  of  the  said  George  Beynell,  which 
said  sum,  so  expended  as  aforesaid,  still  remained  wholly  lost  to 
the  plaintiff;  and  was  also,  on  the  said  days  and  times,  forced  to 
become  liable,  and  did  become  and  still  remained  liable,  to  pay 
divers  other  sums  of  money,  amounting  in  the  whole  to  a  further 
large  sum,  to  wit,  2,000Z.,  in  and  about  and  in  relation  to  the  said 
action  and  suit :  And,  for  assigning  a  further  breach  of  the  said 
promise  of  the  defendants  and  the  said  William  Witham,  the 
plaintiff  said,  that,  although  he,  the  plaintiff,  was,  before  the 
commencement  of  this  suit,  to  wit,  on  the  day  and  year  last  afore- 
said, and  on  divers  other  days  and  times  between  that  day  and  the 
commencement  of  this  suit,  obliged  to  expend,  and  did  expend, 
divers  sums  of  money,  amounting  in  the  whole  to  a  large  sum,  to 
wit,  2,0002.,  in  and  about  the  said  action,  and  in  and  about  the 
defence  of  him,  the  plaintiff,  thereto,  and  in  and  about  the  said 
suit,  and  the  prosecution  thereof,  of  all  which  premises  the 
defendants  and  the  said  William  Witham  in  his  life-time,  to  wit, 
on  the  1st  of  March,  1848,  had  notice;  yet  the  defendants  and 
the  said  William  Witham,  further  disregarding  their  said  promise, 
did  not  nor  would  indemnify  him,  the  plaintiff,  from  all  personal 
responsibility  from  and  against  the  said  costs  and  charges  so 
incurred  as  aforesaid,  but  neglected  so  to  do,  and,  by  reason  and  in 
consequence  thereof,  the  plaintiff  had  lost  and  been  deprived  of  the 
said  sums  so  expended  as  aforesaid :  To  the  damage,  &c. 
[  ^614  ]  Special  demurrer,  assigning  for  causes,  amongst  *others,  that 
the  consideration  for  the  promise  in  the  declaration  mentioned,  is 
so  stated  as  to  render  it  doubtful  whether  the  same  were  executed 
or  executory ;  that  the  said  consideration  is  stated  to  have  been  an 
executed,  and  not  an  executory  consideration,  and  yet  it  does  not 
appear  that  the  same  had  been  so  executed  at  the  request  of  the 
defendants  and  the  said  William  Witham ;  that  the  consideration 
stated  is  insufficient  in  law  to  support  the  promise  alleged,  inasmuch 
as  the  plaintiff's  having  agreed  to  allow  his  name  to  be  placed  on 
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the  provisional  committee,  and  to  take  shares  in  the  said  Company       Lewis 
as  therein    alleged,   can  form  no  safficient  consideration  for  a       smith. 
promise  to  hold  the  plaintiff  harmless  from  and  against  all  costs, 
charges,  and  expenses  'which  had  been  or  might  be  thereafter 
incurred  in  or  about  the  formation  of  the  said  Company,  their 
meetings,  advertisements,  surveys,  and  other  expenses  of  carrying 
out  the  said  Company,  applying  for  an  Act  of  Parliament,  or  any- 
thing relating  thereto ;  that  it  is  not  stated  or  alleged,  nor  doth  it 
appear  by  the  said  declaration,  that  the  plaintiff  ever  allowed  his 
name  to  be  placed  on  the  list  of  the  provisional  committee  of  the 
said  Company  ;  that  the  recital  of  the  plaintiff's  having  consented 
and  agreed  to  allow  his  name  to  be  so  placed  on  the  said  list,  is 
insufficient  in  that  behalf,  and  that  such  allowance  ought  to  have 
been  positively  and  directly  averred,  with  certainty  of  time,  and 
other  particularity ;  that  it  is  consistent  with  the  said  declaration, 
that  his  name  was  so  placed  on  the  said  list  adversely  to,  and 
without  the  licence,  consent,  or  allowance  of  the  plaintiff;  that  it  is 
not  stated  or  alleged,  nor  doth  it  appear,  that  the  plaintiff  ever 
took  shares  in  the  said  Company,  or  paid  the  deposit  thereon  ;  that 
it  is  not  stated  or  alleged,  nor  doth  it  appear  with  sufficient  or  any 
certainty,  that  the  said  advertisements  were  reasonable,  proper,  or 
necessary  advertisements,  or  that  the  same  were  inserted  by  the 
said  Company,  or  any  person  connected  *therewith,  or  otherwise       [  •fiis  ] 
within  the  terms  of  the  said  promise ;  that,  as  regards  such  as  had 
been  inserted  before  the  making  of  the  said  promise  of  the  defen- 
dants and  the  said  William  Witham,  the  declaration  discloses  no 
liabiUty  in  the  plaintiff  to  pay  for  the  same,  or  in  the  defendants  to 
indemnify  him  from  the  costs  of  the  action  in  respect  thereof ;  that 
it  does  not  appear  that  the  plaintiff,  the  Company,  or  any  other 
person  connected  therewith,  ever   incurred  any  responsibility  in 
respect  of  the  said  advertisements  ;  that  it  is  not  stated  or  alleged, 
nor  doth  it  appear  that  the  said  George  Beynell  ever  had  any  cause 
of  action  against  the  plaintiff  in  respect  thereof ;  that,  the  promise 
of  the  defendants  being  merely  to  indemnify  the  plaintiff  from 
personal  responsibility,  and  to  hold  him  harmless  from  and  against 
costs,  charges,  and  expenses  incurred  in  or  about  the  formation  of 
the  Company,  their  meetings,  advertisements,  surveys,  and  other 
expenses  of  carrying  out  the  said  Company,  applying  for  an  Act  of 
Parliament,  or  anything  relating  thereto,  the  same  does  not  extend 
to  the  costs,  charges,  and  expenses  in  the  said  breaches  in  the 
declaration  mentioned;   that  the  allegation  that  the  action  was 
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Lewis       commenced  and  prosecuted  against  the  plaintiff  for  and  by  reason 
Smith.       ^^^  ^^  consequence  of  his  having  consented  and  agreed  to  allow  his 
name  to  be  placed  on  the  lists  of  the  provisional  committee  as  afore- 
said, is  unintelligible  and  absurd,  it  being  nowhere  stated  in  the 
declaration  that  he  had  consented  or  agreed  ;  and  that,  even  if  he 
had  done  so,  still  the  same  would  not  have  rendered  him  liable  to 
the  said  action,  or  been  any  legal  reason  or  ground  for  the  bringing 
of  the  said  action  against  the  plaintiff ;  that  the  costs  of  the  said 
*  action  and  suit,  or  the  defence  of  him,  the  plaintiff,  are  not  within 
the  terms  of  the  said  promise  ;  that  the  said  promise  of  the  defen- 
dants must  receive  a  reasonable  construction,  and  cannot  extend  to 
[  *6i6  ]      all  such  costs,  charges,  and  expenses  as  the  plaintiff  or  *any  other 
person  may  wantonly  or  maliciously  incur  in  advertisements,  or 
defending  actions,  or  bringing  suits,  and  yet  the  declaration  dis- 
closes nothing  to  show  that  the  said  advertisements,  action,  and 
suit,  costs,  and  charges  were  not  so  incurred. 
The  plaintiff  joined  in  demurrer. 

Cronipton,  in  support  of  the  demurrer  : 

The  indemnity  declared  upon  is  applicable  only  to  claims  right- 
fully made  against  the  plaintiff,  and  does  not  extend  to  any  actions 
which  might  be  wrongfully  brought,  for  which  the  law  already 
provides  a  sufficient  remedy.  [He  cited  Comyns's  Digest,  Condi- 
tion (I),  Sheppard's  Touchstone,  p.  890,  Notes  to  Wotton  v. 
Hele  (i) ;  Foster  v.  Mapes  (2) ;  Chaplain  v.  Southgate  (3) ;  Cruise  Dig. 
[618]  Deed,  c.  24,  §  55;  and  Nash  v.  Palmei' {4).]  Here,  the  plaintiff 
has  not  incurred  any  responsibility  for  or  in  respect  of  any  costs 
and  expenses  incurred  in  and  about  the  formation  of  the  Company, 
or  relating  thereto,  in  the  words  of  this  covenant. 

(Cbesswell,  J. :  He  has  not  been  made  personally  liable  to  any 
such  thing :  Beynell  tried  to  impose  such  a  liability  upon  him,  but 
did  not  succeed.) 

The  declaration  does  not  show  that  the  plaintiff  ever  took  any 
shares  in  the  railway. 

(Cbesswell,  J. :  Was  not  the  agreement  to  do  so  enough  for  this 
purpose  ?) 

Scarcely. 

(1)  2  Wms.  Saund.  177  a  (8)  and  (c).  (3)  10  Mod.  384. 

(2)  Cro.  Eliz.  212.  (4)  17  B.  R  364  (5  M.  &  S.  374). 
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Cowling  (with  whom  was  ChanneU,  Serjt.),  contra:  Lbwtb 

r. 

The  question  is,  what  was  the  meaning  of  the  parties,  and  what  smith. 
the  extent  of  the  indemnity  intended  ?  The  defendant  undertakes 
to  indemnify  the  plaintiff  from  all  personal  responsibility,  and  *'  to 
hold  him  harmless  "  from  and  against  all  costs,  &c.,  that  then  had 
been,  or  might  thereafter  be  incurred  in  and  about  the  formation  of 
the  Company,  &c.  The  words  are  larger  than  those  of  an  ordinary 
covenant  to  indemnify.  *  *  If  Reynell  had  been  named  in  this  [  ®i^  J 
covenant,  that  case  would  have  been  in  terms  the  same  as  this :  and 
it  is  submitted  that  the  omission  of  the  name  makes  no  substantial 
difference.     [He  cited  Fowle  v.  Welsh  (i).] 

Crompton,  in  reply,  was  stopped  by  the  Court. 

Gbesswell,  J.  (2) : 

I  am  of  opinion  that  the  covenant  to  indemnify  in  this  case  must 
be  construed  in  the  ordinary  way, — to  indemnify  the  plaintiff 
against  lawful  claims.  Taking  the  language  most  strictly,  it  cannot 
apply  to  this  demand.  The  defendants  contract  to  indemnify  the 
plaintiff  **  from  all  personal  responsibility,  and  to  hold  him  harm- 
less from  and  against  all  costs,  charges,  and  expenses  that  then 
had  been  or  might  thereafter  be  incurred  in  and  about  the  said 
formation  of  the  said  Company,  their  meetings,  advertisements, 
surveys,  and  other  expenses  of  carrying  out  the  said  Company, 
applying  for  an  Act  of  Parliament,  or  anything  relating  thereto," 
defining  the  particular  class  of  costs  the  indemnity  was  intended 
to  apply  to.  Costs  incurred  by  means  of  Reynell's  action  clearly 
are  not  included  in  it.  It  refers  to  costs  and  expenses  in  relation 
to  the  proceedings  in  forming  and  establishing  the  Company.  The 
declaration  is  bad  in  substance. 

Williams,  J.,  and  Talpourd,  J.,  concurred. 

Judgment  for  the  defendants. 

(\)  25  B.  E.  291  (1  B.  &  C.  29).  (2)  WUde,  Ch.  J.  was  absent. 
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18*^.  LOMAS  V.  BEADSHAW. 

April  2*1. 
(9  0.  B.  620—624;  S.  C.  19  L.  J.  C.  P.  273.) 

^        ^  In  an  action  by  the  payee  against  the  maker  of  a  promiasory  note,  it  is 

no  answer  for  the  latter  to  plead  that  the  only  consideration  for  the  giyiug 
of  the  note  was  money  advanced  to  the  maker  out  of  the  funds  of  a  friendly 
loan  society  of  which  both  maker  and  payee  were  members,  and  that  the 
payee  was  suing  as  treasurer  and  trustee  on  behalf  of  the  society. 

This  was  an  action  of  debt.  The  first  count  of  the  declaration 
alleged  that  the  defendant,  on  the  80th  of  May,  1845,  made  his 
promissory  note  for  45L,  payable,  three  months  after  date,  to  the 
plaintiff  or  his  order. 

The  defendant  pleaded,  thirdly,  that,  before  and  at  the  time  of 
the  making  of  the  said  promissory  note,  there  was,  and  thence 
until  the  time  of  the  commencement  of  this  suit  continued  to  be, 
and  still  was,  a  certain  co-partnership  of  persons  using,  and  known 
by,  the  name  of  "The  Manchester  Dog  and  Partridge  Thirty 
Pound  Money  Society,"  the  names  of  which  persons,  except  those 
of  the  plaintiff  and  the  defendant,  were  to  the  defendant  unknown  ; 
and  that,  before  and  at  the  time  of  the  making  of  the  said  promis- 
sory note,  and  thence  until  the  commencement  of  this  suit,  the 
plaintiff  and  defendant  were  and  still  continued  respectively 
members  of  and  co-partners  in  the  said  co-partnership ;  that  the 
said  promissory  note  was  so  made  by  the  defendant,  for  the 
purpose  of  securing  the  re-payment  to  the  said  co-partnership  of  a 
certain  sum  of  money,  to  wit,  451,,  then  advanced  by  the  said 
co-partnership  to  the  defendant  from  and  out  of  the  funds  of  the 
said  co-partnership,  for  and  to  the  use  of  the  said  co-partnership ; 
that  there  never  was  any  consideration  or  value  for  so  as  aforesaid 
making  the  said  promissory  note,  except  as  aforesaid  ;  and  that  the 
plaintiff  had  brought  the  present  action  against  him,  the  defendant, 
and  then  sued  him,  the  defendant,  upon  the  said  note,  on  behalf  of 
[  *ti2i  ]  and  for  the  use  and  benefit  of  himself,  the  "^plaintiff,  and  of  him, 
the  defendant,  and  the  other  members  and  co-partners  of  and  in 
the  said  co-partnership.    Verification. 

Fourthly,  that,  before  and  at  the  time  of  the  making  of  the  said 
promissory  note  as  thereinafter  mentioned,  there  was,  and  thence 
until  and  at  the  commencement  of  this  suit  there  continued  to  be, 
and  still  was,  a  certain  co-partnership  of  persons  using,  and  known 
by,  the  name  of  '*  The  Manchester  Dog  and  Partridge  Thirty  Pound 
Money  Society,"  the  names  of  which  persons,  except  that  of  the 
defendant,  were  to  the  defendant  unknown ;  that,  before  and  at  the 
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time  of  the  making  of  the  said  promissory  note,  as  thereinafter       lomas 

mentioned,  he,  the  defendant,  was  a  member  of   and  co-partner    brai^'haw. 

in  the  said  co-partnership,  and  the  plaintiff  was,  before  and  at 

the  last-mentioned  time,  the  treasurer   and  trustee  of  the  same 

co-partnership ;  that  the  defendant,  as  in  the  first  count  mentioned, 

made  and  delivered  the  said  promissory  note  to  the  plaintiff,  as 

treasurer  and  trustee  as  aforesaid,  for  securing  the  re-payment  by 

the  defendant  to  the  said  society,  of  a  certain  sum  of  money,  to 

wit,  the  sum  of  46/,,  then  advanced  by  the  said  co-partnership  to 

the  defendant,  as  such  member  as  aforesaid,  out  of  the  funds  of 

the  said  co-partnership,  to  be  repaid  by  the  defendant  to  the  said 

co-partnership  for  and  to  the  use  of  the  said  co-partnership ;  that 

he,  the  defendant,  as  in  the  declaration  mentioned,  made  and 

delivered  the  said  promissory  note  to  the  plaintiff,  as  such  treasurer 

and   trustee    as    aforesaid,  for    securing   the  re-payment  by  the 

defendant  to  the  said  society  of  a  certain  sum  of  money,  to  wit, 

the  sum  of  45/.,  then  advanced  by  the  said  co-partnership  to  the 

defendant  as  such  member  as  aforesaid,  out  of  the  funds  of  the 

said  co-partnership,  for  and  to  the  use  of  the  said  co-partnership ; 

that  there  never  was  any  consideration  or  value  *for  the  said       [  *622  ] 

making  of  the  said  note,  except  as  aforesaid  ;  and  that,  at  the  time 

of   the  commencement  of   this  suit,  the  plaintiff  held,  and  still 

continued  to  hold,  the  said  note,  as  treasurer  and  trustee  of  and 

for  the  said  co-partnership,  and  commenced  this  suit,  and  then 

sued  thereon,  as  such  trustee  on  behalf  and  for  the  benefit  of  the 

defendant  and  the  other  members  of   the  said  co-partnership. 

Verification. 

Demurrer,  and  joinder. 

Cowling,  in  support  of  the  demurrer  : 

The  pleas  are  bad.  The  grounds  of  defence  here  relied  on  are 
two, — first,  a  total  absence  of  consideration  for  the  giving  of  the 
note, — secondly,  that,  inasmuch  as  both  the  plaintiff  and  the 
defendant  are  interested  in  the  funds  of  the  partnership,  the 
plaintiff  is  not  in  a  situation  to  sue  upon  the  note ;  being,  in  effect, 
both  debtor  and  creditor.  The  first  objection  is  clearly  without 
foundation.  It  is  perfectly  consistent  with  the  pleas,  that  the 
defendant  received  the  whole  45Z. ;  and  the  receipt  of  the  money 
TVOuld.be  ample  consideration  for  the  note.  To  constitute  a  defence, 
the  defendant  should  show  that  the  failure  of  consideration  was 
such,  that,  if  this  were  money,  instead  of  a  promissory  npte,  he 
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LoM AS       could  have  recovered  it  back  as  money  had  and  received  to  his  use. 

Bradshaw.    [He  cited  Stephens  v.  Wilkinson  (i)  and  Jones  v.  Jones  (2).]    The 

[  623  ]       plaintiff's  right  to  sue  upon  the  note  is  in  no  degree  affected  by  the 

relative  position  of  the  parties.    [He  cited  Sharp  v.   Warren  (3), 

Jackson  v.  Stopherd  (4),  and  Jones  v.  WooUam  (5).] 

[  624  ]  CrompUm,  contra  : 

The  pleas  are  good.  There  was  clearly  no  consideration  for  the 
giving  of  the  note,  as  between  these  parties,  though  there  might 
have  been  as  between  the  plaintiff  and  the  other  members  of  the 
society  and  the  defendant. 

WiLDB,  Ch.  J. : 

I  am  of  opinion  that  neither  of  these  pleas  affords  any  defence 
to  thia  action.  The  defendant,  a  member  of  the  society,  borrows 
out  of  a  fund  in  which  the  whole  are  interested  a  certain  sum  of 
money  for  his  own  individual  use,  and  gives  a  promissory  note  for 
the  amount,  payable  to  the  plaintiff.  I  see  no  pretence  for 
suggesting  any  want  or  failure  of  consideration,  or  any  principle 
upon  which  the  plaintiff  is  prevented  from  enforcing  the  security. 

The  rest  of  the  Court  concurring. 

Judgment  for  the  plaintiff. 


1850.  CANNAN  AND  GEIMLEY  v.  HAETLEY. 

[  634  J  (9  C.  B.  634—649  ;  S.  C.  19  L.  J.  C.  P.  323 ;  14  Jur.  577.) 

A.  is  tenant  to  B.  of  rooms,  for  a  term  of  years.  Upon  the  bankruptcy 
of  B.,  A.  sends  the  key  of  the  rooms  to  the  office  of  the  official  assignee, 
where  it  is  left  with  a  clerk,  who  is  told  that  it  is  the  key  of  the  rooms 
which  A.  had  occupied.  A.  immediately  quits  possession,  and  no  further 
communication  takes  place.  Held,  not  to  amount  to  a  surrender  by  act  or 
operation  of  law  (6). 

Absumpsit  for  six  quarters'  rent,  accruing  due  to  the  plaintiffs,  as 
assignees,  on  the  29th  of  September,  1849,  on  a  demise  of  rooms, 

(1)  2  B.  &  Ad.  320.  cannot  be  effected  whilst  the  particular 

(2)  55  B.  B.  521  (6  M.  &  W.  84).  estate  continues.     See  the  cases  col- 

(3)  6  Price,  131.  lected.  Com.  Dig.  tit   Surrender  I. ; 

(4)  2  Cr.  &  M.  361.  20  Vin.  Abr.  tit  Surrender  F.  G.    In 

(5)  5  B.  &  Aid.  769.  these  cases  the  presumed  surrender  is 

(6)  A  surrender  by  act  and  operation  also  presumed  to  have  preceded  the 
of  law  takes  place  when  the  tenant  of  act  to  which  the  tenant  is  party. 

a  particular  estate  becomes  party  to  In  some  recent  cases,  the  Coui-ts, 
an  act  having  some  other  object  than  more  and  more  unwilling  to  frustrate 
that  of .  a  surrender,  but  which  object      the  intentions  of  the  parties  by  a  strict 
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apartments,  fixtures,  chattels,  and  effects,  by  the  bankrupt,  for  three 
years  from  the  25th  of  March,  1847,  with  a  count  on  an  account 
stated  with  the  plaintiffs  as  assignees. 

Plea,  first,  non  assumpsit ;  secondly,  to  the  first  count,  that  after 
the  plaintiffs  became  assignees,  and  before  any  part  of  the  money 
in  the  first  count  became  due,  to  wit,  on  &c.,  the  defendant  sur- 
rendered and  yielded  up  to  the  plaintiffs  as  assignees  the  said 
rooms,  apartments,  fixtures,  chattels,  and  effects,  and  the  plaintiffs 
as  assignees  then  accepted  (i)  of  such  surrender,  and  took  pos- 
session of  such  rooms,  &c.,  and  from  thence  hitherto  have  had 
possession  thereof :  thirdly,  to  the  first  count,  that  after  the  making 
of  the  promise,  and  before  any  part  of  the  moneys  therein  mentioned 
became  due,  to  wit,  on,  &c.,  the  defendant  was  evicted  from  the 
rooms,  &c.,  by  Erasimus  (sic)  Wilson,  of  whom  Tanner  before  he 
became  bankrupt,  and  the  plaintiffs  as  assignees  since  his  bank- 
ruptcy, held  the  rooms,  &c.  as  tenants  thereof,  and  the  ^defendant 
hath  from  thence  hitherto  continued  so  evicted ;  and  that  the  said 
Erasimus  Wilson,  at  the  time  he  so  evicted,  had  lawful  title  (2) 


Cannan 

V. 

Hartley. 


[636] 


[  ♦636  ] 


adherence  to  the  Statute  of  Frauds, 
have  gone  beyond  this,  and  have  held 
that  an  act,  the  direct  and  the  only 
operation  of  which  is,  to  extinguish 
the   particular    estate,   an    act   done 
ipaisaimo  animo  auraum  reddendi,  and 
differing  in  nothing  from  an  express 
verbal  surrender  except  by  its  infor- 
mality, may  be  treated  as  creating  a 
surrender  by  act  and  operation  of  law 
— a  construction  tending  to  make  the 
exception  nearly  co-extensiYO  with  the 
enactment,  and  recalling    the    times 
when — as  was  the  fate  of  the  Statute 
De  Donis — an  Act  of  Parliament  might 
be  repealed  by  judicial  astuteness.    An 
unqualified  statement  of  this  principle 
occurs  in  Lynch  y.  Lynch^  (6  Irish  Law 
Bep.  131),  where  Brady,  C.  B.  says: 
"  A  surrender  by  act  and  operation  of 
law,  I  think,  may  properly  be  stated 
to  be  a  surrender  effected  by  the  con- 
struction put  by  the  Courts  on  the 
acts  of  the  parties,  in  order  to  give  to 
those    acts,    the    effect    substantially 
intended  by  them." 

(1)  This  allegation  appears  to  be 
unnecessary,  since  without  any  assent, 
either  expressed  or  implied,  on  the 
part  of  the  surrenderee,  the    estate 


vests  in  him  by  the  mere  act  of  the 
surrenderor,  until  actual  dissent.  See 
Thompson  y.  Lea^hy  2  Salk.  618,  and 
the  note  (6)  in  the  sixth  edition. 
Thompson  v.  Leach  is  also  reported 
3  Lev.  284,  Lord  Holt,  665,  Carthew, 
211,  250,  2  Mod.  290,  1  Shower,  296, 
Freeman,  502,  2  Ventr.  198.  In  that 
case  it  had  been  at  first  held  in  0.  P., 
contrary  to  the  opinion  of  Vbntris,  J., 
that  assent  on  the  part  of  the  surren- 
deree, was  necessary  for  the  purpose 
of  vesting  the  interest  in  him.  And 
in  Townson  v.  Tickell,  3  B.  &  Aid.  31, 
the  Court  of  King's  Bench,  not  being 
aware  that  the  judgment  in  Thompson 
V.  Leach  had  been  reversed,  acted  upon 
the  authority  of  the  original  overruled 
decision.     Vide  4  Man.  &  By.  189,  n. 

See  also  Co.  Litt.  113  a,  lb.  114  b, 
lb.  245  a,  b,  lb.  337  n.  294,  2  Bing. 
N.  C.  70,  2  Scott,  128,  2  Swanst.  365, 
371,  6  B.  &  C.  112.  9  Dowl.  &  By.  136, 
2  Nev.  &  M.  806,  3  Nev.  &  M.  775,  w., 

5  Nev.  &  M.  6,  2  Man.  &  G.  690,  691, 

6  Man.  &  G.  456,  n.,  1  My.  &  K.  195, 
Freeman  by  Smirke,  503,  n. 

(2)  In  this  plea  it  is  not  shown 
how  Wilson's  title  to  evict  arose. 
The  defect  would  not  b^  cured  by  a 
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cavnan      to  evict  the   defendant  and  the  plaintiffs  as  assignees  aforesaid. 
Hartley.     Verification. 

Replication  to  both  the  special  pleas,  de  injurid. 

At  the  trial  before  Maule,  J.  at  the  London  sittings  in  last  Term, 
the  plaintiffs  proved  a  denoiise  by  Tanner  before  his  bankruptcy,  to 
the  defendant,  for  three  years,  from  the  25th  of  March,  1847,  at 
62/.  108.  per  annum,  payable  quarterly.  Tanner  became  bank- 
rupt on  the  10th  of  March,  1848.  The  rent  was  paid  by  the 
defendant  to  the  assignees  up  to  the  26th  of  March,  1848. 

In  May,  1848,  the  defendant  sent  the  key  of  the  rooms  to  the 
office  of  the  plaintiff  Gannan,  the  official  assignee;  and  it  was 
delivered  to  a  clerk  there  as  the  key  of  the  demised  premises,  and 
was  never  returned.  On  the  same  day  the  defendant  quitted  the 
premises,  placing  a  tin  plate  on  the  door  giving  information  of  his 
removal  to  another  locality.  No  communication  took  place  between 
the  plaintiffs  and  the  defendant  until  a  little  before  Christmas, 
1849,  when  payment  was  demanded  of  the  six  quarters*  rent  now 
sued  for. 

In  support  of  the  third  plea,  certain  proceedings  taken  by 
William  James  Erasmus  Wilson  (i),  on  the  4th  of  October,  1848, 
against  Tanner,  to  obtain  possession  of  the  premises  so  deserted  by 
Tanner,  there  being  no  sufficient  distress  on  the  premises,  were 
produced ;  and  it  was  shown  that  at  Christmas,  1848,  one  Elam 
entered  under  Wilson  and  paid  rent  to  him. 
[  *637  ]  It  was  conceded,  that  upon  the  first  issue  the  verdict  "^must  be  for 

the  plaintiff.  Upon  the  second  issue  it  was  contended,  on  the  part 
of  the  defendant,  that  there  had  been  a  surrender  by  operation  of 
law ;  and  upon  the  third  issue,  that  he  was  discharged  by  an 
eviction  by  Wilson,  the  landlord  paramount. 

The  learned  Judge  directed  a  verdict  for  the  plaintiffs  upon  all  the 
issues,  reserving  leave  to  the  defendant  to  move  to  enter  a  nonsuit ; 
but  it  was  ultimately  agreed  that  in  case  the  Court  should  be  of 
opinion  that  there  was  any  evidence  of  an  eviction  or  of  a  surrender 
proper  to  go  to  the  jury,  a  verdict  should  be  entered  for  the 
defendant. 

In  the  same  Term  Edtvin  James  moved  for  leave  to  enter  a 
verdict  for  the  defendant  upon  the  two  special  pleas  accordingly. 

verdict;  as  a  lawful  title  to  evict  might  (1)  The  variance  in  the  name,  re> 

have  been  sufficiently  proved  by  show-  maining  unamended,  would  appear  to 

ing  an  entry  warranted  by  a  forfeiture  be  fatal, 
incurred  by  the  defendant  hiinsell. 
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Upon  the  first  point  he  cited  Dodd  and  another  v.  Acklom(i),  wljere      Cankan 
A.  and  B.,  having  demised  a  house  to  G.  at  a  yearly  rent  payable     hartley. 
quarterly,  A.'s  wife  delivered  the  key  to  G.'s  wife.      G.  entered  and 
occupied.    Before  the  first  quarter's  rent  became  due,  G.'s   wife 
delivered  back  the  key  to  A.,  who  accepted  it.      This  was  held  to 
amount  to  a  surrender  by  act  and  operation  of  law  within  the 
exception  in  the  third  section  of  the  Statute  of  Frauds. 
There  was  evidence  to  go  to  the  jury  on  the  last  issue. 

WfiiDB,  Gh.  J. : 

There  is  more  doubt  upon  your  second  point ;  but  you  may  take 

your  rule  upon  both. 

Rtde  nisi, 

ByUs,  Serjt.,  and  J.  M.  Cobbett,  now  showed  cause : 

There  was  no  evidence  which  could  have  been  properly  left  to 
the  jury  in  support  of  any  of  the  pleas.  The  sending  of  the  key 
to  Gannan  was  no  surrender  of  the  term;  nor  would  it  have 
amounted  to  a  surrender  even  ^if  Gannan  had  been  the  sole  lessee.  L  *^3^  1 
But  one  co-lessor  cannot  accept  a  surrender ;  at  least  he  cannot  by 
such  acceptance,  determine  the  whole  interest  of  the  lessee.  Then 
there  was  no  proof  that  the  clerk  to  whom  the  key  was  delivered, 
was  an  agent  to  accept  a  surrender. 

The  present  application  was  founded  upon  Dodd  and  another  v. 
Acklom,  which  is  at  variance  with  all  the  cases  before  mentioned. 
In  MoUett  v.  Brayne  (2)  the  tenant  quitted  the  premises  with  the 
assent  of  the  landlord.  This  was  held  by  Lord  Ellbnborough, 
to  be  no  surrender  of  the  tenant's  interest,  though  he  held  only 
from  year  to  year,  and  no  answer  to  an  action  for  use  and  occu- 
pation ;  and  the  Court  refused  to  grant  a  rule  nisi  for  a  new 
trial.  So,  here,  the  only  act  done  by  the  tenant  was,  that  he  left 
the  premises ;  there  was  no  proof  that  the  landlord  went  in.  In 
Doe  d.  Huddlestonev.  Johnson  (a).  A.,  tenant  from  year  to  year,  after 
Michaelmas,  gave  notice  to  quit  at  Lady  Day.  The  premises 
were  relet  to  B.  by  auction,  at  which  auction  A.  was  a  bidder.  B. 
was  not  let  into  possession.  Held,  not  a  surrender  by  act  and 
operation  of  law. 

(Maulb,  J. :  That  was  a  simple  attempt  to  repeal  the  statute  by 
setting  up  a  surrender  by  parol.     In  Dodd  and  another  v.  Acklom, 

(1)  64  B.  B.  838  (6  Man.  &  G.  672 ;         (2)  11  B.  B.  676  (2  Gamp.  103). 
7  Soott.  N.  B.  416).  (3)  M*C1.  &  Y.  141. 

B.R. — ^VOL.  Lxxxn.  81 
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Cahhan      the  facts  raised  a  strong  presumption  that  the  landlord  had  taken 

HARTLEY,     possession.) 

The  tenant  wished  to  get  rid  of  the  premises,  and  the  landlord 
accepted  the  key. 

(WiLDB,  Ch.  J. :  The  tenant  deprived  himself  of  the  power  of 
taking  possession.) 

In  Lyon  v.  Reed  (i),  the  authorities  were  all  carefully  reviewed. 
Great  doubt  is  there  expressed  as  to  the  decision  in  Thomas  v. 
Cook  (2),  and  the  cases  founded  upon  it,  including  that  of  Dodd  and 
another  v.  Acklom ;  from  which  last  case  I  hope,  however,  satis- 
[  *639  J  factorily  to  distinguish  the  present.  That  *case,  as  to  one 
important  point,  is  more  fully  reported  in  7  Scott,  N.  B.  415. 
From  that  report  it  appears,  that  in  consequence  of  the  rent  due 
to  the  superior  landlord  being  considerably  in  arrear,  that  person 
had  threatened  to  take  proceedings  before  a  magistrate  for  the 
recovery  of  the  possession  under  8  &  4  Vict.  c.  84,  s.  18,  and  had 
warned  the  defendant  not  to  bring  his  goods  there ;  and  that  the 
learned  Judge  had  told  the  jury,  that  the  plaintiff  was  entitled  to 
recover  unless  the  defendant  had  made  out  to  their  satisfaction, 
that  he  was,  by  the  act  of  the  plaintiff,  prevented  from  having  a 
beneficial  occupation  of  the  premises  (s),  or  unless  the  agreement 
had,  by  the  consent  of  all  parties,  been  put  an  end  to  before  any 
rent  became  due. 

In  Lyon  v.  Reed  (i)  the  Court  of  Exchequer  appears  to  have 
considered  that  a  demise  by  the  reversion  3r  to  a  stranger  with  the 
assent  of  the  owner  of  the  particular  estate,  does  not  amount  to 
a  surrender  by  act  and  operation  of  law.  In  the  elaborate  judgment 
pronounced  in  that  case  by  Pares,  B.,  after  referring  generally  to 
the  old  authorities,  his  Lordship  says :  "  But  in  all  these  cases  it  is 
to  be  observed,  the  owner  of  the  particular  estate,  by  granting  or 
accepting  an  estate  or  interest,  is  a  party  to  the  act  which  operates 
as  a  surrender.  That  he  agrees  to  an  act  done  by  the  reversioner, 
is  not  sufficient.    Brooke,  in  his  Abridgment,  tit.  Surrender,  pi.  48  (4), 

(1)  67  B.  B.  593  (13  M.  &  W.  285).  judgment  proceeded. 

(2)  20  B.  B.  374  (2  B.  &  Aid.  119).  (4)  The  placitum  runs  thus,  "  Fko- 

(3)  This  point  would  naturally  have  wikb,  Chief  Justice :  si  mon  termor 
great  weight  with  the  jury ;  but,  as  agree  que  jeo  fera  feoffement  a  un 
it  does  not  appear  to  have  been  noticed  estrauger,  ceo  est  un  surrender.  £t  il 
either  during  or  after  the  argument,  dit  que  oet  case  est  adjudge  en  nostra 
it  cannot  affect  the  decision  as  an  Uyere — QusBre  ubi ;  quia  credo  quod 
authority  upon  the  point  on  which  the  non  est  lex  (21  Hen.  YII.  7)." 
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questions  the  doctrine  of  Frowikb,  Ch.  J.,  who  says  (i) :'  **If  a  Cannan 
termor  agrees  that  the  reversioner  shall  make  a  feoffment  to  a  habtlet. 
stranger,  this  is  a  surrender ; '  and  says  he  believes  it  is  not  law.  [  *640  ] 
And  the  contrary  was  expressly  decided  in  the  case  of  Swift  v. 
Heath  (2),  where  it  was  held  (3),  that  the  consent  of  the  tenant  for 
life  to  the  remainderman  making  a  feoffment  to  a  stranger,  did  not 
amount  to  a  surrender  of  the  estate  for  life.  And  to  the  same  effect 
are  the  authorities  in  Viner's  Abridgment  (4),  Surrender,  F.  8 
and  4  (6).  .  .  .  'Before  the  Statute  of  Frauds,  the  tenant  in 
possession  of  a  corporeal  hereditament,  might  surrender  his  term 
by  parol ;  and,  therefore,  the  circumstance  of  his  delivering  up  his 
lease  to  the  lessor,  might  afford  strong  evidence  of  a  surrender  in 
fact ;  but  certainly  could  not,  on  the  principle  to  be  gathered  from 
the  authorities,  amount  to  a  surrender  by  operation  of  law,  which 
does  not  depend  upon  intention  at  all."  With  respect  to  the  first 
case  in  which  it  was  suggested  that  there  could  be  a  surrender  by  a 
demise  made  to  a  stranger  with  the  assent  of  the  lessee,  Stone  v. 
Whiting  (6),  it  is  observed,  that  although  Holrotd,  J.,  intimated  an 
opinion  to  that  effect,  there  was  no  decision.  After  stating  the 
decision  in  Thomas  v.  Cook  (7),  the  judgment  proceeds  thus:  "It 
is  a  matter  of  great  regret  that  a  case  involving  a  question  of  so 
much  importance  and  nicety,  should  have  been  decided  by  refusing 
a  motion  for  a  new  trial.  Had  the  case  been  put  into  a  train  for 
more  solemn  argument,  we  cannot  but  think  that  many  con- 
siderations might  have  been  suggested,  which  would  have  led  the 
Court  to  pause  before  they  came  to  the  decision  at  *  which  they  [  *^*i  J 
arrived.  Mr.  Justice  Batlet,  in  his  judgment,  says  the  jury  were 
right  in  finding  that  the  original  tenant  assented,  because,  he  says, 
it  was  clearly  for  his  benefit ;  an  observation  which  forcibly  shows 
the  uncertainty  which  the  doctrine  is  calculated  to  create."  The 
cases  have  again  been  reviewed  in  a  third  edition  of  Smith's 
Leading  Cases  (8),  in  which  the  learned  editors  (9)  point  out  the 
difficulties  attending  the  construction  now  contended  for.  The 
point  is  still  one  of  importance ;  for  though  by  8  &  9  Vict.  c.  106, 

(1)  This  was  said  by  Fbowikb,  by  (d)  The    cases  in  these    particular 
way  of  illustration,  in  answering  a  placita,  appear  to  have  turned  upon  an 
question  upon  a  totally  different  point,  apparent  intention  not  to  surrender, 
upon  which   Yaxley,  Serjt.,  had  re-          (6)  19  E.  E.  710  (2  Stark.  N.  P.  C. 
quested  the  opinion  of  the  Court.  236). 

(2)  Carthew,  110.  (7)  20  B.  B.  374  (2  B.  &  Aid.  119). 

(3)  So  decided  upon  a  special  verdict.         (8)  Vol.  ii.  p.  459. 

(4)  Vol.  20,  p.  128,  translated  from         (9)  Keating  and  Willes. 
2  BoU.  Abr.  p.  495. 

81-2 
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Caxjuas  s.  8,  a  surrender  in  writing  of  any  interest  in  any  tenements  or 
Hartley,  hereditaments,  not  being  a  copyhold  interest,  and  not  being  an 
interest  which  might  have  been  created  without  writing,  is  void, 
unless  made  by  deed,  the  enactment  leaves  surrenders  by  act  or 
operation  of  law,  as  they  stood  before.  There  is  not  any  evidence 
that  the  assignees  ever  entered,  as  alleged  in  the  plea.  The 
evidence  is  just  the  other  way ;  for  the  official  assignee  sent  to 
demand  the  rent.  Nickells  v.  Atherstone  is  a  mere  reiteration  of 
Thomas  v.  Cook.  Supposing  that  what  took  place  in  this  case 
would  have  amounted  to  a  surrender  in  the  case  of  a  sole  reversioner, 
here  we  have  two  reversioners,  Cannan,  the  official,  and  Grimley, 
the  trade  assignee.  It  is  difficult  to  say  what  estate  they  took  ;  as 
joint  tenants  must  come  in  at  the  same  time,  and  by  one  and  the 
same  title  (i).  Assuming  that  these  assignees  were  joint  tenants, 
one  alone  could  not  accept  a  surrender.  One  joint  tenant  can  do 
an  act  which  is  clearly  for  the  benefit  of  the  joint  estate,  but  he 
cannot  bind  his  companion  by  anything  detrimental  to  the  estate. 

[  ^642  ]  (Maule,  J. :  A  surrender  to  one  *joint  tenant  operates  only  upon 

his  estate.) 

Here,  the  official  assignee,  the  supposed  surrenderee,  was  tenant  in 
common  with  the  trade  assignee.  In  Right  v.  Cuthell  (2)  it  was 
held,  that  a  notice  to  quit  signed  by  two  out  of  three  trustees  to 
whom  the  lessee  had  assigned  the  term,  was  bad,  even  though  given 
in  the  name  of  the  three,  and  afterwards  assented  to  by  the  third  (3). 

(Maulb,  J. :  When  a  surrender  is  made  to  one  of  two  lessors, 
would  the  lessor  not  accepting  the  surrender,  become  tenant  in 
common  with  the  lessee  ?) 

He  would  (4) ;    and    in    that  case   the  rent  would  have   to  be 

(1)  The  estate  of  the  assignees  of  a  incidents  of  a  joint  tenancy.  They 
bankrupt  is  a  special  estate,  a  creation  were  not  statutory  assignees  invested 
of  the  statutes  relating  to  bankrupts,      with  a  special  character. 

It  has  not  all  the  incidents  either  of  (4)  A.  and  B.,  seised  in  fee,  jointly 

a  common  law  joint  tenancy  or  of  a  demise  to  C.  for  a  term.    C.  surrenders 

common  law  tenancy  in  common.  to  A.,  who  alone  accepts  the  surrender. 

(2)  7  B.  B.  752  (5  East,  491 ;  2  The  immediate  right  of  possession  is 
Marsh.  83;  5  Esp.  N.  P.  C.  149).  now  in  A.  and  C,  as  tenants  in  com- 
In  that  case  the  agreement  under  mon ;  A.  being  seised  of  his  moiety  as 
which  the  notice  was  given,  required  tenant  in  fee  in  possession,  C.  being 
that  it  should  be  under  the  hand  or  possessed  of  his  moiety  as  tenant  for 
hands  of  the  lessee,  his  executors,  years  under  B.,  who  is  seised  in  fee  of 
administrators,  or  assigns.  thatmoiety,subjecttothepo68essionary 

(3)  These   trustees    were,    at   law,  interest  of  C. 
merely  joint   tenants,  with   all   the 
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apportioned.    Bat  the  surrender  is  not  so  pleaded.    The  second  plea      Gaknak 
states  a  surrender  not  of  a  moiety,  but  of  the  whole.  HAHTLEr. 

It  was  not  proved  that  the  landlord  had  entered  in  this  case. 
The  evidence  is  the  other  way ;  for  the  official  assignee  demanded 
the  rent ;  whereas,  in  Dodd  and  another  v.  Acklom  there  was  some 
evidence  that  the  landlord  had  entered.  NickelU  v.  Aiherstone  is 
merely  a  repetition  of  Thomas  v.  Cook. 

Supposing  the  acts  of  the  parties  to  be  such  as  would  justify  the 
finding  of  a  surrender  in  the  case  of  a  sole  lessor,  this  case  is 
different.  There  may  be  some  difficulty  in  stating  what  the  interest 
of  the  plaintiffs  is.  The  titles  of  joint  tenants  must  commence  at 
the  same  time;  but  that  is  not  the  case  with  respect  to  official 
♦and  trade  assignees.  One  joint  tenant  may  do  an  act  for  the  [  *^*5  ] 
benefit,  but  not  an  act  to  the  detriment  of  the  joint  estate.  As  a 
surrender  to  one  joint  tenant  operates  only  upon  his  estate,  the 
surrenderee  would  in  such  case  become  tenant  in  common  with  the 
surrenderor :  Rudde  (or  Bud)  v.  Tucker  (i). 

(Maule,  J. :  That  was  a  case  of  a  surrender  by  one  of  two  joint 
lessees ;  here,  the  surrender  is  to  one  of  two  reversioners.) 

In  Right  d.  Fisher  v.  Cuthell  (2)  it  was  held,  that  a  notice  given  by 
two  out  of  three  joint  devisees  of  the  lessor  was  insufficient.  It  is 
true  that  there  the  proviso  in  the  lease  for  twenty-one  years,  giving 
power  to  determine  it  at  the  end  of  fourteen  years,  required  the 
notice  by  landlord  or  tenant,  or  their  respective  heirs,  executors, 
&c.,  should  be  ''in  writing  under  his  or  their  respective  hand 
or  hands;  "  but  the  principle  upon  which  the  judgment  proceeds  is 
not  confined  to  the  particular  circumstance  of  the  case. 

(Maule,  J. :  In  the  case  of  a  surrender  to  one  of  two  lessors,  will 
the  lessor  not  accepting  the  surrender  become  tenant  in  common 
with  the  lessee  ?) 

(1)  Oro.  Eliz.  737,  802;  8.  0.  per  that  they  weie  interpolated  in  the 
nom.  l^ooker's  case,  2  Go.  Bep.  62,  the  defendant's  brief,  and  then  argued 
names    being    locally   idem  sonantia,  upon  as  if  they  had  been  in  both. 

(2)  7  B.  R.  752  (0  East,  491).  And  In  a  lease  at  will,  if  there  be  two 
see  S.  C.  o  Esp.  N.  P.  0.  149 ;  2  J.  P.  lessors  and  one  lessee,  or  one  lessor 
Smith,  83.  In  the  latter  report  it  is  and  two  lessees,  the  discontinuance  of 
Baid  that  the  words  **  under  their  the  will,  on  the  part  of  any  one  of  the 
respective  hand  or  hands,"  were  not  three  parties,  would  put  an  end  to  the 
in  the  plaintiff's  brief.  It  is  more  tenancy.  So  it  would  be  in  the  case 
likely  that  they  were  omitted  there  of  a  demise  at  will  de  anno  in  annum; 
for  brevity  or  by  carelessness,  than  the  tenancy,   though  classed  among 
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Cannan      He  would  (i).    The  party  ♦setting  up  the  act  must  show  that  it  was 

Habtlet.     'or  the  benefit  of  the  estate:  Rvd  v.   Tucker,      Supposing  the 

[  *644  ]      surrender  to  be  good,  its  greatest  effect  would  be,  not  to  extinguish 

the  rent,  but  to  make  it  apportionable.    Here,  the  plea  is,  not  of  a 

surrender  of  a  moiety,  but  of  a  surrender  of  the  whole. 

The  clerk  is  not  shown  to  have  had  any  authority  to  receive 
the  key. 

(Wilde,  Gh.  J. :  I  suppose  that  is  meant  to  be  inferred  from  the 
circumstance  of  the  key  being  retained. 

Maule,  J.:  In  Go.  Litt.  192  a,  it  is  said,  "If  such  a  lessee 
(speaking  of  a  lessee  under  a  lease  from  two  joint  tenants)  for 
life  should  surrender  to  one  of  them,  it  shall  enure  to  them  both  ; 
for  they  that  have  a  joint  reversion  "  (2).) 

No  doubt  that  is  so  if  the  other  consents  (8). 

(Maule,  J. :  So  again  in  Go.  Litt.  214,  "  a  surrender  to  one  joint 
tenant  shall  enure  to  both.") 

With  respect  to  the  issue  on  the  alleged  eviction,  the  facts  do  not 
support  the  plea.  These  facts  do  not  occur  till  after  some  part  of 
the  rent  sued  for  had  become  due.  The  words  of  the  plea,  "  before 
any  part  of  the  rent  became  due  "  are  material,  and  the  dates  of 
the  transaction  disprove  that  allegation. 

{James :  I  admit  that  this  plea  can  go  only  to  half  a  year's 
rent.) 

The  plea  is  pleaded  to  the  whole  demand. 

(Maule,  J. :  Gannot  this  issue  be  found  distributively  ?) 

estates  for  terms  of  years,  being  sub-  (2)  The    authority  referred   to    by 

stantially  and  in  truth  an  interest  to  Lord  (Doke  is  not  confined  to  cases 

continue    quamdiu    ambahtts  partihtta  where  the  lessors  are  joint- tenants  ;  it 

placuerit — subject  to  a  renunciation  of  extends  to  all  persons  making  a  joint 

the  right  to  determine  the  will  except  demise  for  life.     ''  If  two  men  lease 

at  particular  periods.  land  for  a  term  of  life,  reserving  rent 

And  see  Doe  d.  Whayman  v.  Chaplin^  to  one,  both  shall  have  the  rent,  because 

12  R.  R.  615  (3  Taunt.  120).  the  lease  is  joint  by  them ;  and  the 

(1)  It  would  rather  seem  that  the  law  is  the  same,  if  the  tenant  surrender 

party  to    whom    the    surrender   was  to  one  of  them,  the  other  shall  enter.** 

made,  and  who  had  thus  acquired  the  T.  5  £dw.  IV.  fo.  4,  pi.  7. 
immediate  right  of  possession,  would         (3)  Not  only  the  consent,  but  even 

become  tenant  in  common  with  the  the  knowledge,  of  the  co-lessor,  appears 

surrenderor.  to  be  immaterial.     Ante,  p.  479  (1). 
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The  jury  were  bound  to  return  a  verdict  afl5nning  or  negativing  Cannan 

the  eviction  alleged.    They  could  not  have  found  eviction  as  to  hartley. 

some  quarters  and  no  eviction  as  to  others.     Suppose  *the  case  of  f  *^*^  1 
a  plea  of  release  instead  of  a  plea  of  eviction. 

(Maulb,  J. :  That  would  be  by  deed,  of  which  there  would  be 
profert.) 

Then  put  the  case  of  a  plea  of  accord  and  satisfaction,  which  requires 
no  deed. 

(Maulb,  J. :  But  it  is  an  entire  plea.  Some  pleas  may  be  taken 
distributive,  as  for  instance,  the  plea  of  set  off  (i).  James  admits 
that  the  verdict  upon  this  issue  must  be  against  him,  but  says  that 
the  facts  entitle  the  defendant  to  a  reduction  of  damages.) 

There  was  no  proof  that  Erasmus  Wilson  was  the  superior 
landlord,  and  came  in  by  title  paramount.  The  notice  was  not 
given  to  the  right  party.  It  was  served  upon  Tanner  the  bankrupt ; 
but  at  the  time  of  that  service  he  had  ceased  to  be  the  owner  of  the 
term ;  it  had  passed  to  his  assignees.  Again,  it  merely  appears 
that  Elam,  who  was  in  possession,  had  been  put  in  by  Wilson,  and 
that  he  had  paid  rent  to  Wilson.  Even  if  Wilson  was  the  superior 
landlord,  there  was  no  proof  that  the  plaintiffs  came  in  by  him. 

James,  in  sup{iort  of  rule : 

The  Court  cannot  discharge  this  rule  without  overruling  the  case 
of  Dodd  and  another  v.  Acklom.  Here,  as  there,  the  key  is  delivered 
to  one  of  the  plaintiffs  without  anything  being  said  by  the  receiver. 

(Maulb,  J. :  There,  the  key  was  accepted  simpliciter.) 

Here,  it  is  left  as  early  as  May,  1848,  at  the  official  office  of  one 
of  the  plaintiffs ;  it  is  publicly  stated  where  the  defendant  is  gone, 
and  the  key  is  never  sent  back.  A  distinction  is  sought  to  be  made 
on  the  ground  that  this  is  not  an  action  for  use  and  occupation, 
^but  upon  an  agreement.     That  does  not  affect  the  validity  of  the       [  *646  ] 

(1)  A  plea  of  set-off,  being  in  the  500Z.  and  a  promiBsory  note  for  200/., 

nature  of  a  cross  action,  may  be  taken  the    defendant    pleads    a    set-off   for 

distributive  with  respect  to  the  several  1,000/.  in  har  of  the  action  generally, 

matters  of  set-off.    It  cannot  be  taken  he  cannot,  upon  proving  a  demand  to 

distributive    with    reference    to    the  the  extent  of  200/.,  claim  a  verdict  in 

matters  to  which  it  is  pleaded.    If  in  respect  of  the  promissory  note. 
an  action  upon  a  bill  of  exchange  for 
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CAKNAir  surrender.  In  C!oote's  ''  Landlord  and  Tenant "  (i)  the  following 
Haktlbt  definition  is  given  of  a  surrender  by  act  and  operation  of  law :  *^  A 
surrender  in  law  is  where  the  parties,  without  any  express  sur- 
render, do  an  act  so  inconsistent  with  the  subsisting  relation  of  land- 
lord and  tenant,  as  to  imply  an  intention  that  the  lessor  should  be  in 
the  same  situation  as  if  an  express  surrender  had  been  made  "  (2). 
The  cases  relied  on  for  the  plainti£f  are  the  same  as  those  cited 
in  Dodd  V.  Achlom  and  another^  with  the  exception  of  Lyon  v.  Reed  ; 
and  the  authority  of  Lyon  v.  Reed  is  balanced  by  the  late  case  of 
Nickells  v.  Atherstone  (8).  In  Thomas  \.  Cook,  there  was  the  substi- 
tution of  a  new  tenant;  but  that  was  merely  evidence  of  the 
acceptance  of  the  surrender,  with  reference  to  which  acceptance  it 
is  immaterial  whether  there  was  a  substitution  of  a  new  tenant 
[  *647  ]  or  the  key  was  locked  away  in  a  *drawer.  So  also,  the  fact  as 
to  the  surrender  being  made  to  one  of  two  lessors,  is  common  to 
both  cases.  In  Dodd  and  another  v.  Achlom,  it  was  held  that 
acceptance  of  a  surrender  by  one  of  two  joint-lessors,  operated  as 
an  acceptance  by  both. 

(Maulb,  J. :  In  that  case  it  was  not  put  on  the  ground  that  the 
surrender  to  one  operated  as  a  surrender  to  both,  but  that  one  acted 
for  both.) 

Sending  for  the  rent  shortly  before  Christmas  could  not  have  the 
effect  of  rebutting  the  inference  to  be  drawn  from  the  conduct  of  the 
official  assignee  in  retaining  the  key. 

(1)  P.  393.  second  lease  for  years  was  made  to 

(2)  This  definition  appears  to  be  too  commence  on  the  death  of  J.  8.,  it 
large.  It  would  include  every  informal  was  holden  to  be  no  surrender  of  a 
act  showing  an  intention  to  depart  former  term,  because  J.  8.  might 
with  the  immediate  right  of  possession,  survive  the  term ;  but  if  J.  8.  should 
Thus,  if  the  tenant  were  to  bring  the  die  within  the  term,  then  it  would 
key  and  say,  **I  surrender  the  pre-  immediately  operate  as  a  surrender, 
mises  which  I  hold  of  you,"  the  sur-  The  authority  for  this  position  is 
render  would  be  void  by  the  Statute  merely  a  loose  note  in  4  Leon.  30. 
of  Frauds  ;  but  if  he  laid  down  the  Upon  principle  it  would  seem  that  the 
key  and  had  the  prudence  to  be  silent,  implied  surrender  would  take  effect 
confining  himself  to  some  renunciatory  irrespectively  of  the  event,  inasmuch 
gesture  sufficient  to  satisfy  the  jury  as  a  recognition  of  the  existence  of  a 
of  the  existence  of  a  eursumreddi^  power  of  creating  a  lease  to  take  effect 
tionary  intent,  there  would  be,  for  the  immediately  after  the  death  of  J.  S., 
purpose  of  the  cause  in  which  the  disaffirms  the  continuing  existence 
verdict  was  foimd,  and  to  that  extent  of  a  lease,  which  may  continue  after 
only,  a  valid  surrender  by  act  and  the  death  of  J.  S.  And  see  Ive  v.  Sams, 
operation  of  law.  Cro.  Eliz.  521,  522. 

It  is  said  (Coote,  395),  that  where  a         (3)  74  R.  B.  556  (10  Q.  B.  944). 
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WiLDB,  Ch.  J. :  Oannan 

V, 

The  rule  which  has  been  obtained  to  enter  a  verdict  for  the  Hartley 
defendant  apon  the  second  and  third  pleas,  mast  be  discharged. 
There  was  no  evidence  to  go  to  the  jury  on  the  last  plea.  With 
respect  to  the  second  plea  the  facts  are  very  simple.  The  defendant, 
upon  finding  himself  in  an  inconvenient  position  in  consequence  of 
his  immediate  landlord  having  run  away,  is  anxious  to  get  rid  of 
the  premises.  He  leaves  the  key  of  the  house  at  the  office  of 
Cannan  the  official  assignee ;  but  the  only  evidence  of  the  acceptance 
of  the  key  by  Cannan  is,  that  it  was  not  sent  back.  (His  Lordship 
then  referred  to  the  note  in  the  third  edition  of  Smith's  Leading 
Gases,  vol.  ii.  895  b.)  Nothing  further  occurs  until  Christmas,  1849, 
when  a  demand  of  rent  is  made.  The  question  is,  whether  there 
was  evidence  of  a  surrender  and  acceptance  (i)  upon  which  a  verdict 
for  the  defendant  could  *have  been  sustained,  not  whether  there  [  *648  ] 
was  a  BcintiUa  of  evidence.  I  am  of  opinion  that  there  was  no 
evidence  of  a  surrender  and  acceptance  which  could  have  been 
properly  left  to  the  jury,  and  that  this  rule  must  be  discharged. 

Mauls,  J. : 

I  am  of  the  same  opinion.  It  is  not  necessary  to  consider  whether 
the  observations  of  the  Court  of  Exchequer,  in  Lyon  v.  Reedy  or 
those  of  the  Court  of  Queen's  Bench,  in  NickeUs  v.  Atherstone,  upon 
the  law  as  laid  down  by  this  Court  in  Dodd  and  another  v.  Acklom, 
are  to  be  adopted.  But  assuming  our  decision  in  that  case  to  have 
been  right,  it  will  not  avail  the  defendant  in  this  case,  the  circum- 
stances being  essentially  different.  In  Dodd  and  another  v.  Acklom, 
the  defendant  had  complained  of  the  rent,  &c.,  being  in  arrear.  An 
interview  taking  place,  the  tenant  gave  back  the  key,  and  the  land- 
lord accepted  it.  The  jury  having  found  that  this  amounted  to  a 
surrender  and  acceptance,  the  Court  refused  to  disturb  the  verdict. 
In  that  case  the  jury  ha[ve]  before  them  the  fact  that  the  plaintiff  had 
accepted  the  key.  Here,  there  is  nothing  but  the  fact  of  the  key 
being  brought  to  a  clerk  of  the  official  assignee.    It  is  contended, 

(1)  Some  confuBion  appears  to  have  ance  of  the  surroDder  would  be  merely 

been  created  in  this  case  by  treating  t.o  deprive  him  of  the  power  of  subse- 

the  acceptance  of  the  surrender  by  the  quently  disagreeing  to  the  surrender 

Burrenderde,  as  an  ingredient  of  the  and  of  thereby  rendering  void  ah  initio 

BurreiK^er   itself;    the   surrender,    if  that  which,  until  disagreement,  had 

valid  at  all,  being  necessarily  complete  created  a  complete,  though  defeasible, 

antecedently    to    any  agreement    or  mergerof  the  estate  of  the  surrenderor, 

acquiescence  on  the  part  of  the  sur-  Vide  4  Man.  &  By.  190;  2  Man.  &  G. 

renderee,  the  effect  of  whose  accept-  701,  n, ;  3  Man.  &  G.  733,  n. 
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that  he  was  bound  to  receive  anything  brought  to  the  office  for  his 
master.  That  may  be  so ;  but  it  does  not  follow  that  this  was  an 
acceptance  by  the  master.  But  it  is  said  that  the  conduct  of  the 
official  assignee  in  not  returning  the  key  amounted  to  an  acceptance 
of  it.  I  do  not  think  that  the  official  assignee  was  bound  to  seek 
out  the  tenant  for  the  purpose  of  rendering  back  the  key.  In  Dodd 
and  another  v.  Acklom,  it  was  held  that  Dodd  had  authority  to  act 
for  both .  That  sufficiently  distinguishes  that  case  from  the  present ; 
and  if  the  jury  had  found  a  verdict  establishing  a  surrender  and 
acceptance,  such  verdict  would  have  been  found  upon  mere 
^negations,  and  not  upon  evidence  of  anything  done  by  the  parties. 
To  support  the  third  plea  there  was  no  evidence  at  all. 

Crbsswbll,  J.  : 

I  am  of  the  same  opinion.  The  strongest  case  for  the  defendant 
is  that  of  Dodd  and  another  v.  Acklom.  The  observations  of  my 
brother  Maule  on  the  case  clearly  distinguishes  [sic]  it  from  the 
present  (i). 

Talfourd,  J.  concurred. 

(1)  Another  not  unimportant  differ- 
ence between  Dodd  and  another  v. 
Acklom  and  the  principal  case, 
(adverted  to  in  the  argument  euj/ra, 
482),  is,  that  the  former  was  an  action 
for  use  and  occupation,  with  a  plea 
of  non  asaufnpsit.  That  action  was 
brought  to  recover  "a  reasonable 
satisfaction  for  the  use  and  occupa- 
tion of  the  tenements  held  and  en- 
joyed," in  respect  of  a  period  during 
which,  with  the  assent  of  the  plaintiff, 
all  occupation  by  the  defendant  had 
ceased.  To  negative  an  implied 
promise  of  payment  resulting  from 
such  a  state  of  things,  no  surrender, 
either  de  facto  or  by  act  and  operation 
of  law,  appears  to  be  necessary. 
Whether  the  paiticular  estate  still 
had  a  continuing  legal  existence  or 
not,  it  is  clear  that  there  was  no 
actual  or  constructive  (Pineroy.  Judson, 
31  11.  R  388,  6  Bing.  206,  3  Moo.  &  P. 
497)  possession  :  Burn  v.  Phelpsy  18 
E.  R.  749  (1  Stark.  N.  P.  0.  94) ;  White- 
head V.  Clifford,  15  R.  E.  579  (5  Taunt. 
518) ;  Edge  v.  Strafford,  35  E.  E.  746 
(1  Cr.  &  J.  391). 


Ride  discharged. 

In  the  principal  case,  the  action  was 
on  the  demise ;  the  occupation  was 
merely  an  incident ;  the  question  be- 
tween the  parties  was,  whether  the 
legal  existence  of  the  particular  estate 
had  been  determined  by  a  valid  sur- 
render, an  acceptance  of  such  surrender 
having  been  assumed  to  be  necessary 
to  its  validity. 

As  this  distinction  was  not  noticed 
in  the  argument  or  in  the  judgment 
in  Dodd  and  another  v.  AcMmn,  it  does 
not  affect  the  decision  in  that  case  as 
an  authority. 

In  Creagh  v.  Blood,  3  Jo.  & 
Lat.  132,  Sir  Edward  Sugden,  C, 
expresses  his  disapprobation  of  the 
inroads  which  had  been  made  upon 
the  Statute  of  Frauds,  with  respect  to 
surrenders.  In  that  case  his  Lordship 
says:  **When  the  Statute  (of  Fi-auds) 
speaks  of  suiTender  by  act  and  opera- 
tion of  law,  it  certainly  alludes  to 
those  surrenders  where  the  party, 
whether  by  estoppel  or  otherwise, 
accepts  an  estate  inconsistent  with  the 
estate  which  he  has." 
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The  bank  of  ATJSTEALASIA  v.  HAEDING(l).  iwo. 

(9  C.  B.  661—689;  S.  C.  19  L.  J.  0.  P.  346;  14  Jur.  1094.)  [  eei  ] 

The  members,  resident  in  England,  of  a  Company  formed  for  the  purpose 
of  carrying  on  business  in  a  place  out  of  England,  are  bound,  in  respect  of 
the  transactions  of  that  Company,  by  the  law  of  the  country  in  which  the 
business  is  carried  on  accordingly  (2). 

A  statute  authorising  an  unincorporated  Company  to  sue  and  to  be  sued 
in  the  name  of  its  chairman,  constitutes  the  chairman,  when  so  stiing  or  so 
sued,  an  agent  for  the  members  of  the  Company  in  the  affairs  of  the  Company. 

The  members  of  a  Company  formed  for  the  purpose  of  carrying  on 
business  in  a  colony,  are  not  discharged  from  liability  on  judgments 
obtained  in  the  colony  against  the  chairman,  by  reason  of  their  having 
been  resident  in  England,  not  being  served  with  process,  and  having 
received  no  notice  of  the  proceedings. 

Where  a  statute  subjects  the  property  of  members  for  the  time  being  of 
an  unincorporated  Company,  to  execution  upon  a  judgment  obtained  against 
their  chairman,  reserving  in  other  respects  the  liabilities  of  parties,  the 
remedies  given  against  the  property  are  in  cumulation,  and  a  member  may 
be  proceeded  against  by  action. 

A  judgment  in  a  colonial  Court  is  no  estoppel ;  nor  is  it  pleadable  in  bar 
in  an  action  brought  in  England  for  the  same  cause. 

Assumpsit.    The   first   count   of  the  declaration    stated,    that 

whereas,  before  and  at  the  several  times  thereafter,  in  that  count 

mentioned,  several  persons  had  formed  themselves  into  a  Company, 

established  *at  Sydney,  in  parts  beyond  the  seas,  to  wit,  in  her      [  *^^2  j 

Majesty's  colony  of  New  South  Wales,  under  the  name,  style,  and 

firm  of  the  Bank  of  Australia,  for  the  purpose  of  carrying  on  at 

Sydney  aforesaid  the  trade  and  business  of  bankers,  to  wit,  for  the 

purposes  of  discount  and   issuing  notes  and  bills,  and  lending 

moneys  on   securities  and  cash   accounts;    for  the  receiving  of 

moneys  on  deposit  account  for  the  safe  custody  of  moneys  and 

securities  for  moneys  for  the  general  public  accommodation  and 

benefit;  and  also  for  transacting  and  negotiating  all  such  other 

measures  and  things  as  were  usually  done  and  performed  relating 

to  or  connected  with  the  ordinary  business  of  banking,  and  the 

said  Company  were  before  and  at  the  several  times  thereafter  in 

that  count  mentioned,  so  carrying  on  at  Sydney  aforesaid  the  said 

trade   and   business    of   bankers:     And   whereas,    after  the  said 

formation  and  establishment  of  the  said  Company,  and  whilst  the 

same  was  carrying  on  the  said  trade  and  business,  and  before  the 

(1)  See    the    proceedings    in    the  355,  43  L.  J.  Ex.  161  (a£fd.  1  E  .  Div. 

Queen's  Bench,  nom.  Bank  of  Anstra^  17). — F.  P. 

lasia  V.  Nias  (1851)  16  Q.  B.  717,  20  (2)  Bather  widely  stated.  Bee  liisden 

1j.  J.  Q.  B.  284.    The  case  is  cited  in  Iron  and  Locomotive  Works  v.  Fumess 

Godard  v.  Gray  (1870)  L.  R.  6  Q.  B.  [1906]  1  K  B.  49,  75  L.  J.  Q.  B.  83.— 

139,  150,  40  L.  J.  Q.  B.  62 ;  Copin  v.  F.  P. 
AdaiMon  (1874)  L.  B.  9  Ex.  345,  350, 
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bringing  of  such  action  as  is  therein  mentioned,  to  wit,  on  the  28th 
day  of  August,  1883,  a  certain  Act  of  the  Governor  and  Legislative 
Council  of  New  South  Wales  was  made  and  passed  relating 
to  and  concerning  the  said  Company,  to  wit,  an  Act,  intituled 
"  An  Act  to  enable  the  proprietors  of  a  certain  banking 
*  establishment  or  Company  carried  on  in  the  town  of  Sydney  in 
the  colony  of  New  South  Wales,  under  the  name,  style,  and  firm 
of  the  Bnnk  of  Australia,  to  sue  and  be  sued  in  the  name  of  the 
chairman  of  the  said  Bank  or  Company  for  the  time  being,  and 
for  the  purposes  therein  mentioned,"  which  Act  was  and  is  in  the 
words  and  of  the  tenor  following,  that  is  to  say :  "  Whereas  several 
persons  formed  themselves  in  a  Company  or  society  established  at 
Sydney,  under  the  name,  style,  or  firm  of  the  Bank  of  Australia, 
as  well  for  the  purposes  of  discount  and  issuing  of  notes  and  bills, 
and  lending  moneys  on  securities  and  cash  accounts;  for  the 
receiving  of  moneys  on  deposit  accounts ;  for  the  safe  custody  of 
moneys  and  securities  for  moneys  for  the  general  public  accom- 
modation and  benefit ;  and  also  for  transacting  and  negotiating  all 
such  other  matters  and  things  as  are  usually  done  and  performed 
relating  to  or  connected  with  the  ordinary  business  of  banking: 
And  whereas  the  said  Bank  is  now  carried  on  in  Sydney,  and  is 
under  the  care  and  management  and  superintendence  of  eleven 
directors,  one  of  whom  is  chairman  of  the  said  Bank :  And  whereas 
difficulties  may  arise  in  recovering  debts  due  to  the  said  Bank  or 
Company,  and  in  maintaining  actions  or  proceedings  for  damages 
done  to  their  property,  and  also  in  prosecuting  persons  who  may 
steal  or  embezzle  the  bills,  notes,  bonds,  mortgages,  moneys,  goods, 
chattels,  or  effects  of  the  said  Bank:  And  whereas  it  would  be 
convenient  and  just  that  persons  having  demands  against  the  said 
Bank  should  be  entitled  to  sue  some  member  thereof  in  place  and 
stead  of  the  whole :  But  as  these  purposes  cannot  be  effected  with- 
out the  aid  and  authority  of  the  Legislature,  Be  it  therefore  enacted, 
by  his  Excellency  the  Governor  of  New  South  Wales,  with  the 
advice  of  the  Legislative  Council,  that  from  and  after  the  passing 
of  this  Act,  all  actions  and  suits  and  all  proceedings  at  law  or  in 
equity,  to  be  commenced  *and  instituted,  and  prosecuted  or  carried 
on  by  or  on  behalf  of  the  said  Bank ;  or  when  the  said  Bank  is  or 
shall  be  in  any  way  concerned,  against  any  person  or  persons,  body 
or  bodies  politic  or  corporate,  or  whether  a  member  or  members  of 
the  said  Bank,  or  otherwise,  shall  and  may  be  lawfully  commenced, 
instituted,  and  prosecuted  or  carried  on  in  the  name  of  the  person 
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who  shall  be  chairman  of  the  said  Bank  at  the  time  any  such  the  Bank 
action,  suit,  or  proceeding  shall  be  commenced  or  instituted  as  the  ^*^la8iI^^' 
nominal  plaintiff,  complainant,  or  petitioner  for  and  on  behalf  of  habding 
the  said  Bank,  and  that  all  actions,  suits,  or  proceedings  aforesaid 
to  be  commenced,  instituted,  or  prosecuted  against  the  said  Bank, 
shall  be  commenced,  &c.,  against  the  chairman  for  the  time  being 
of  the  said  Bank,  as  the  nominal  defendant  for  and  on  behalf  of 
the  said  Bank,  and  that  all  prosecutions  to  be  brought,  instituted, 
or  carried  on,  by  or  on  behalf  of  the  said  Bank  for  fraud  upon  or 
against  the  said  Bank,  or  for  embezzlement,  robbery,  or  stealing 
the  bills,  notes,  bonds,  moneys,  goods,  chattels,  effects  or  property 
of  the  said  Bank,  or  for  any  other  offence  against  the  said  Bank, 
shall  or  may  be  so  brought  or  instituted  and  carried  on  in  the 
name  of  such  chairman  for  the  time  being  of  the  said  Bank ;  and 
in  all  indictments  and  informations  it  shall  be  lawful  to  state  the 
property  of  the  said  Bank  to  be  the  property  of  such  chairman  for 
the  time  being  of  such  Bank ;  and  any  offence  committed  with  intent 
to  injure  or  defraud  the  said  Bank  shall  and  lawfully  may,  in  any 
prosecution  for  the  same,  be  stated  or  laid  to  have  been  committed  with 
intent  to  injure  or  defraud  such  chairman  for  the  time  being  of  such 
Bank;  and  any  offender  or  offenders  may  thereupon  be  lawfully 
convicted  of  any  such  offence ;  and  in  all  other  allegations  or  indict- 
ments, informations  or  other  proceedings,  it  shall  and  may  be  lawful 
and  sufficient  from  and  after  the  passing  of  thip  *Act  to  state  the  [  *665  ] 
name  of  such  chairman ;  and  the  death,  resignation,  or  removal,  or 
other  act  of  such  chairman,  shall  not  abate  any  such  action,  suit,  or 
prosecution,  but  the  same  may  be  continued  where  it  left  off,  and  be 
prosecuted  and  carried  oh  in  the  name  of  any  person  who  may  be 
or  become  chairman  of  the  said  Bank  for  the  time  being. 

'*  And  (i)  that  a  memorial  of  the  name  of  the  chairman  of  the  said 
Bank,  in  the  form  or  to  the  effect  for  that  purpose  set  forth  in  the 
schedule  hereunto  annexed,  signed  by  the  said  chairman  and  by  a 
majority  of  the  directors  of  the  said  Bank,  shall  be  recorded  upon 
oath  in  the  Supreme  Court  of  New  South  Wales  within  thirty  days 
after  the  passing  of  this  Act ;  and  when  and  as  often  as  any  director 
of  the  said  Bank  shall  be  newly  elected  chairman  thereof,  a  memorial 
of  the  name  of  such  newly- elected  chairman,  in  the  same  form  or  to 
the  same  effect  as  the  above-mentioned  memorial,  signed  by  such 
newly-elected  chairman  and  a  majority  of  persons  who  shall  be  direc- 
tors of  the  said  Bank  at  the  time  of  the  election  of  such  new  chairman, 
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shall  in  like  manner  be  recorded  upon  oath  in  the  said  Supreme 
Court  within  thirty  days  next  after  such  chairman  shall  be  elected. 

''Provided  always  (i),  and  be  it  further  enacted,  that  until  such 
memorial  as  hereinbefore  first  mentioned,  be  recorded  in  the 
manner  herein  directed,  no  action,  suit,  or  other  proceeding  shall 
be  brought  by  the  said  Bank  in  the  name  of  the  chairman  of  the 
said  Bank  as  aforesaid,  under  the  authority  of  this  Act." 

''Provided  always (2),  that  the  chairman  being  the  plaintiff, 
complainant,  petitioner,  or  defendant  in  any  such  action,  suit, 
petition,  or  other  proceeding  as  aforesaid,  on  behalf  of  the  said 
Bank,  shall  not  prevent  or  "^affect  the  competency  of  any  such 
chairman  so  as  to  prevent  him  from  being  a  witness  in  such  action, 
&c.,  in  the  same  manner  as  might  have  been  if  his  name  had  not 
been  made  use  of  as  such  plaintiff,  &c. 

"Provided  always  (8),  that  execution  upon  any  decree  or  judgment 
in  any  such  action,  suit,  &c.,  obtained  against  the  chairman  for 
the  time  being  of  the  said  Bank,  whether  he  be  plaintiff  or 
defendant  therein,  may  be  issued  against,  and  levied  upon,  the 
goods  and  chattels,  lands,  and  tenements  of  any  member  or 
members  whatsoever  of  the  said  Bank  for  the  time  being,  in  like 
manner  and  not  otherwise  than  as  if  such  decree  or  judgment  had 
been  obtained  against  such  member  or  members  personally.  Pro- 
vided always,  that  every  such  chairman  in  whose  name  every  such 
action,  &c.,  shall  be  commenced,  prosecuted,  carried  on,  or  defended, 
and  every  such  member  or  members  against  whose  goods  and 
chattels,  lands  and  tenements,  execution  upon  any  judgment  or 
decree  shall  be  issued  or  levied  as  aforesaid,  shall  always  be 
reimbursed  and  paid  out  of  the  funds  of  the  said  Bank,  all  such 
damages,  dues,  expenses,  costs,  and  charges  as  by  the  event  of 
any  such  proceeding  such  chairman  or  member  or  members  shall 
or  may  be  put  unto  or  become  chargeable  with;  and  all  such 
remedies  shall  be  allowed  as  between  the  several  members  of  the 
said  Bank  for  the  time  being,  as  if  this  Act  had  not  been  passed. 

"  And  (4)  that  the  provisions  in  this  Act  contained  shall  extend 
and  be  construed,  deemed,  and  taken  to  extend  to  the  said  Bank, 
at  all  times  during  the  continuance  of  the  same,  whether  the  said 
Bank  be  now  or  hereafter  composed  of  some,  all,  or  any  of  the 
persons  who  were  the  original  or  are  the  present  members  thereof, 
or  of  all  or  some  of  those  persons;  together  *with  some  other 
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person  or  persons,  or  shall  be  composed  altogether  of  persons  who 
were  not  originally  nor  are  the  members  of  the  same. 

**  Provided  always  (i),  that  nothing  herein  contained  shall  extend 
or  be  deemed,  &c.,  to  extend  to  incorporate  the  members  of  or  pro- 
prietors of  the  said  Bank,  or  to  relieve  or  discharge  them  or  any 
of  them  from  any  responsibility,  duties,  contracts,  or  obligations 
whatsoever  which  by  law  they  now  are,  or  at  any  time  hereafter 
shall  be,  subject  or  liable  to  either  between  the  said  Bank  and 
others,  or  between  the  individual  members  of  the  said  Bank,  or 
any  of  them  and  others,  or  among  themselves,  or  in  any  other 
manner  whatsoever,  except  so  far  as  the  same  are  affected  by  the 
provisions  of  this  Act,  and  the  true  intent  and  meaning  of  the  same. 

"And  (2)  that  all  bonds,  mortgages,  warrants  of  attorney,  and 
other  securities  not  being  assignable  in  the  law,  which  have  been, 
or  which  shall  or  may  at  any  time  hereafter  be,  taken  in  the  name 
of  any  person  as  chairman  of  the  said  Bank  for  and  on  account 
of  the  said  Bank,  shall  and  may  be  put  in  suit  and  be  sued  upon 
at  law  or  in  equity,  in  the  name  of  the  chairman  in  whose  name 
the  same  may  have  been  taken,  or  in  the  name  of  any  person  who 
shall  or  may  succeed  to  that  office,  and  be  the  chairman  of  the 
said  Bank  at  the  time  such  proceeding  or  proceedings  shall  be 
instituted,  notwithstanding  the  name  of  any  such  succeeding 
chairman  be  not  inserted  in  such  bond,  &c.  as  an  obligee,  &c.  of  the 
sum  or  sums  of  money  therein  mentioned,  and  the  death,  resignation, 
removal,  or  other  act  of  any  such  chairman  of  the  said  Bank  for  the 
time  being  in  whose  name  any  such  bond,  &c.  shall  so  be  put  in 
sait,  shall  not  abate  any  action,  &c.  had  thereon ;  *but  the  same 
may  be  continued  where  it  left  off,  and  be  prosecuted  and  carried  on 
in  the  name  of  any  person  who  may  succeed  to  that  office,  and  be  or 
become  the  chairman  of  the  said  Bank  for  the  time  being ;  and  the 
legal  estate  in  all  lands  and  tenements  belonging  or  mortgaged  to 
the  said  Bank  and  all  legal  rights  and  capacities,  shall  become 
vested  in  such  new  chairman  as  aforesaid  to  all  intents  and  pur- 
poses, immediately  upon  the  recording  of  the  memorial  of  the  name 
of  such  new  chairman  in  the  said  Supreme  Court,  and  so  on  totiea 
quotiea  whensoever  any  new  appointment  or  election  of  a  chairman 
for  the  time  being  of  the  said  Bank  shall  take  place,  and  such  new 
memorial  thereof  shall  be  inroUed  as  aforesaid. 

*^  And  (8)  that  in  any  action  to  be  brought  by  any  chairman  of. 
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&c.  by  virtue  of  this  Act,  the  plaintiff  therein  shall  not  be  nonsuit, 
nor  shall  a  verdict  be  given  against  the  plaintiff,  for  want  of  proof 
of  the  record  of  such  memorial  or  memorials  as  hereinbefore  men- 
tioned ;  but  in  case  the  defendant  in  any  such  action  shall  make 
it  appear  on  such  trial  that  no  such  memorial  or  memorials  have 
been  recorded,  then  a  nonsuit  shall  be  entered  in  such  action. 

'*  Provided  always  (i)  that  nothing  in  this  Act  contained  shall  be 
deemed  to  affect,  or  apply  to,  any  right,  title,  or  interest  of  his 
Majesty,  his  heirs,  and  successors,  or  of  any  body  or  bodies 
politic  or  corporate,  or  of  any  other  person  or  persons  excepting 
such  as  are  mentioned  therein,  or  of  those  claiming  by  or  under 
him  or  them. 

''And  (2)  that  this  Act  shall  not  commence  or  take  effect  until  the 
same  shall  have  received  the  Boyal  approbation,  and  the  notification 
of  such  approbation  shall  have  been  made  by  his  Excellency  the 
Governor  in  the  New  South  Wales  Qovemment  Gazette. 

"  And  (8)  that  when  and  as  soon  as  this  Act  shall  have  received 
the  Boyal  approbation,  and  notification  of  such  approbation  shall 
have  been  made  as  aforesaid  by  his  Excellency  the  Governor,  in 
the  New  South  Wales  Oovemment  Gazette,  this  Act  shall  be  deemed 
and  taken  to  be  a  public  Act,  and  shall  be  judicially  taken  notice 
of  as  such  by  the  Judges  of  the  Supreme  Court  of  New  South 
Wales,  and  by  all  other  Judges,  justices,  and  others,  within  the 
colony  of  New  South  Wales  and  its  dependencies,  without  being 
specially  pleaded." 

Averment:  That  afterwards,  and  before  the  bringing  of  such 
action  as  hereinafter  mentioned,  to  wit,  on  the  28th  day  of  August, 
1883,  the  said  Act  received  the  Boyal  approbation,  and  that  the 
notification  of  such  approbation  was  then  made  by  the  then 
Governor  of  New  South  Wales  in  the  New  South  Wales  Government 
Gazette ;  and  that  thereupon  the  said  Act  then  became,  and  was, 
and  from  thence  continually  had  been,  and  still  was,  the  law  of 
and  in  the  said  colony  applicable  to  the  said  Company,  and  part 
and  parcel  of  the  law  of  the  said  colony ;  and  that  after  the  said 
Act  had  become,  and  whilst  the  same  was  such  law  and  parcel 
of  the  law  of 'the  said  colony  as  aforesaid,  and  before  and  at  the 
respective  times  of  the  bringing  of  such  action  and  of  the  recovery 
of  such  judgment  as  thereinafter  respectively  mentioned,  one 
Thomas  Chaplin  Breillat  was  the  chairman  of  the  said  Company, 
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and  the  defendant  before  and  at  the  respective  times  last  afore- 
said, and  also  before  and  at  the  times  of  the  making  of  such 
promises  by  the  said  Company,  as  thereafter  in  that  count  men- 
tioned, was  and  from  thence  respectively,  had  been,  and  still  was, 
a  member  of  the  said  Company-;  and  that  whilst  the  said  Thomas 
Chaplin  Breillat  was  the  chairman  of  the  said  Company  as  afore- 
said, and  whilst  the  defendant  was  a  member  of  the  said  Company 
as  aforesaid,  to  wit,  on  *the  7th  day  of  December,  a.d.  1844,  they 
the  plaintiffs  caused  the  said  Thomas  Chaplin  Breillat,  as  such 
chairman  of  the  said  Company,  to  be  summoned,  according  to  the 
course  and  practice  of  the  Supreme  Court  of  New  South  Wales, 
to  appear  as  the  nominal  defendant  for  and  on  behalf  of  the  said 
Company,  in  the  said  Court,  pursuant  to  the  provisions  of  the 
said  Act,  to  answer  the  plaintiffs  in  an  action  on  promises ;  and 
that  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  the 
said  Thomas  Chaplin  Breillat  having  duly  appeared  in  the  said 
Court,  according  to  the  course  and  practice  of  the  said  Court, 
to  such  summons,  the  plaintiffs  did  thereupon  then  declare  in  the 
said  action  against  the  said  Thomas  Chaplin  Breillat,  as  the 
chairman  of  the  said  Company,  and  as  the  nominal  defendant 
for  and  on  the  behalf  of  the  said  Company,  by  virtue  of  the  said 
Act;  and  that  such  proceedings  were  thereupon  further  had  in 
the  said  Supreme  Court  of  New  South  Wales,  in  the  said  action, 
that  afterwards,  and  whilst  the  said  Thomas  Chaplin  Breillat 
continued  to  be  and  was  the  chairman  of  the  said  Company,  and 
whilst  the  defendant  continued  to  be  and  was  a  member  of  the 
said  Company,  to  wit,  on  the  8th  day  of  September,  a.d.  1845, 
the  plaintiffs,  by  the  consideration  and  judgment  of  the  said 
Supreme  Court,  recovered  against  the  said  Thomas  Chaplin 
Breillat,  as  the  chairman  of  the  said  Company,  as  aforesaid,  as  well 
a  certain  sum  of  175,708Z.  18«.  Id.,  for  the  damages  which  the 
plaintiffs  had  sustained  by  and  on  account  of  the  non-performance 
of  certain  promises  before  that  time  made  by  the  said  Company 
to  the  plaintiffs,  as  also  the  sum  of  2,404Z.  2«.  Od.  for  their  costs 
and  charges  by  the  same  Court  then  adjudged  to  the  plaintiffs, 
with  their  assent;  which  damages,  costs,  and  charges  in  the 
whole  amount  to  178,108Z.  0«.  Id.;  whereof  the  said  Thomas 
Chaplin  Breillat,  as  the  chairman  of  the  said  ♦Company,  and  as 
such  nominal  defendant  as  aforesaid,  was  convicted ;  and  that 
the  said  promises  were  made,  and  the  said  plaintiffs'  causes  of 
action  in  respect  thereof  arose  within  the  jurisdiction  of  the  same 
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Court,  and  that  the  same  Court,  during  all  the  time  whilst  the 
said  action  was  pending  therein  as  aforesaid,  and  continually 
until  and  at  the  time  of  the  giving  of  the  said  judgment,  was, 
and  was  duly  holden,  within  the  jurisdiction  thereof,  in  parts 
beyond  the  sea,  to  wit,  at  Sydney  aforesaid,  and  that  the  said 
judgment  was  given  by  the  said  Supreme  Court  at  a  place  within 
the  jurisdiction  of  the  same  Court,  to  wit,  at  Sydney  aforesaid, 
to  wit,  by  the  Chief  Justice  and  other  the  justices  of  the  said 
Supreme  Court,  to  wit,  by  Alfred  Stephen,  Esq.,  Chief  Justice, 
and  John  Nodes  Dickinson,  Esq.,  and  William  A'Beckett,  Esq., 
Justices  of  the  same  Court.  And  further  that  the  said  judgment 
still  remains  in  full  force  and  effect,  and  not  in  any  wise  satisfied, 
reversed,  or  annulled;  and  that  no  execution  hath  as  yet  been 
obtained  of,  or  upon  the  said  judgment ;  and  that  the  damages, 
costs,  and  charges  aforesaid,  in  form  aforesaid  adjudged  to  the  plain- 
tiffs, are  of  great  value — to  wit,  of  the  value  of  178,108i.  0«.  Id. 
By  means  of  which  several  premises  the  defendant  as  and  being 
such  member  of  the  said  Company  as  aforesaid,  then  became,  as 
such  member  of  the  said  Company,  liable  to  pay  to  the  plaintiffs 
the  last-mentioned  sum  of  money,  when  he,  the  defendant,  should 
be  thereunto  afterwards  requested ;  and,  being  so  liable,  and  the 
last-mentioned  sum  of  money  then  being  and  remaining  wholly 
due  and  unpaid,  he,  the  defendant,  then — to  wit,  on  the  day  and 
year  last  aforesaid — in  consideration  of  the  premises,  promised 
the  plaintiffs  to  pay  them  the  last-mentioned  sum  of  money  upon 
request.    Breach,  in  non-payment. 

The  second  count  stated,  that  whereas  before  the  *80th  day  of 
October,  1848,  in  parts  beyond  the  sea,  to  wit,  at  Sydney,  in  her 
Majesty's  colony  of  New  South  Wales,  the  defendant  made  his 
promissory  note  in  writing,  bearing  date  the  day  and  year  last 
aforesaid,  and  thereby  promised  to  pay  the  plaintiffs,  on  demand, 
154,000{.,  with  interest  for  the  same,  to  wit,  interest  at  the  rate  of 
8  per  cent,  per  annum  from  the  date  thereof,  such  rate  of  interest 
then  being  the  usual  and  customary  rate  of  interest  in  that  behalf, 
and  the  highest  legal  rate  of  interest,  in  the  said  colony ;  and  then 
delivered  the  same  to  the  plaintiff.    Breach,  in  non-payment. 

The  declaration  also  contained  a  count  for  money  lent,  and  a 
count  upon  an  account  stated. 

Fourth  plea,  to  the  first  count  of  the  declaration  :  That  the 
defendant  was  not  a  native  of  the  said  colony,  or  born  at  any 
place  within  the  jurisdiction  of  the  said  Supreme  Court,  but,  on 
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the  contrary  thereof,  was  born  out  of  the  said  colony,  and  out  of 
the  jurisdiction  of  the  said  Supreme  Court,  to  wit,  in  England ; 
and  that  the  defendant  was  not  before  or  at  the  respective  times  of 
the  bringing  of  the  said  action,  and  the  recovery  of  the  said  judg- 
ment, as  in  the  first  count  mentioned,  or  at  any  time  since,  resi- 
dent or  domiciled  in  the  said  colony,  or  at  any  place  within  the 
jurisdiction  of  the  said  Supreme  Court,  and  was  not,  in  any  manner, 
during  the  time  last  aforesaid,  or  any  part  thereof,  bound  by,  or 
subject  to  the  laws  of  the  said  colony ;  and  that,  although  the  said 
judgment  was  in  fact  recovered  by  the  plaintiflEs  in  the  said 
Supreme  Court  as  in  the  said  first  count  of  this  declaration  men- 
tioned, he,  the  defendant,  was  not  at  any  time  summoned  by  any 
summons,  or  served  with  any  process,  issuing  out  of  the  said 
Supreme  Court,  at  the  suit  of  the  plaintiffs  for  the  causes  of  action 
upon  which  the  said  judgment  was  so  recovered;  nor  had  he, 
the  defendant,  any  notice,  or  knowledge  of  any  such  summons,  *or 
process,  or  of  the  proceedings  in  the  said  action  ;  nor  did  he,  the  de- 
fendant, appear,  nor  had  he  any  opportunity  of  appearing,  in  the 
said  Court  to  answer  the  plaintiffs  in  the  said  action.  Verification. 
Tenth  plea,  to  the  second,  third,  and  fourth  counts :  That  the 
plaintiffs  ought  not  to  be  admitted  or  received  to  say  that  the 
defendant  promised  as  in  those  counts,  or  any  of  them,  alleged ; 
because  he  says  that  the  several  promises  in  those  counts  respec- 
tively mentioned,  were  made  by  the  defendant  as  a  member  of  the 
Bank  or  Company  in  the  said  first  count  mentioned,  and  that  the 
plaintiffs'  said  several  causes  of  action  in  respect  of  the  said 
several  premises  respectively,  accrued  to  the  plaintiffs  from  the 
defendant  as  such  member  of  the  said  Bank  or  Company  as  afore- 
said, and  not  otherwise ;  and  that  before  and  at  the  respective 
times  of  the  making  of  the  several  last-mentioned  promises  by 
the  defendant  as  such  member  of  the  said  Bank  or  Company  as 
aforesaid,  and  of  the  bringing  of  such  action  and  the  recovering  of 
such  judgment  as  hereinafter  respectively  mentioned,  the  said 
Bank  or  Company  was  established  and  carried  on  in  parts  beyond 
the  seas,  to  wit,  at  Sydney,  in  her  Majesty's  colony  of  New  South 
Wales,  under  and  by  virtue  of  the  Act  in  the  said  first  count  men- 
tioned, which  Act,  before  and  at  the  several  times  of  the  making 
of  the  last-mentioned  promises  by  the  defendant  as  such  member 
of  the  said  Bank  or  Company  as  last  aforesaid,  and  of  the  bringing 
of  such  action  and  the  recovering  of  such  judgment  as  hereinafter 
respectively  mentioned,  was,  and  from  thence  respectively  had 
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been,  and  still  was,  part  and  parcel  of  the  law  of  the  said  colony, 
applicable  to  the  said  Bank  or  Company ;  and  that,  before  and  at 
the  respective  times  of  the  making  of  the  respective  promises  by 
the  defendant  as  such  member  of  the  said  Bank  or  Company  as 
last  aforesaid,  and  of  the  bringing  of  such  action  and  the  recover- 
ing of  *such  judgment  as  hereinafter  respectively  mentioned,  by 
the  law  of  the  colony,  a  judgment  recovered  in  the  Supreme  Court 
of  the  said  colony  by  any  person  or  persons,  or  any  body  or  bodies 
politic  or  corporate,  having  any  demands  upon  the  said  Bank  or 
Company,  against  the  chairman  of  the  said  Bank  or  Company  for 
the  time  being,  as  the  nominal  defendant  for  and  on  behalf  of  the 
said  Bank  or  Company,  pursuant  to  the  provisions  of  the  said 
Act,  from  thence  respectively  had  been,  and  still  was,  an  absolute 
and  fixed  bar  and  preclusion  to  and  against  any  other  action  or  suit 
for  the  same  demand  against  any  individual  member  of  the  said 
Bank  or  Company :  and  that,  after  the  making  of  the  said  last- 
mentioned  promise  as  aforesaid  by  the  defendant  as  such  member 
as  aforesaid,  and  before  and  at  the  respective  times  of  the  bringing 
of  such  action  and  the  recovery  of  the  said  judgment  as  herein- 
after respectively  mentioned,  one  Thomas  Chaplin  Breillat  was  the 
chairman  of  the  said  Bank  or  Company  liable  to  be  sued  as  the 
nominal  defendant  for  and  on  behalf  of  the  said  Bank  or  Company 
by  virtue  of  the  said  Act;  and  that,  after  the  making  of  the 
several  last-mentioned  promises  by  the  defendant  as  such  member 
of  the  said  Bank  or  Company  as  aforesaid,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  7th  day  of  September,  1844, 
the  plaintiffs  caused  the  said  Thomas  Chaplin  Breillat,  as  such 
chairman  of  the  said  Bank  or  Company  as  aforesaid,  to  be  sum- 
moned according  to  the  course  and  practice  of  the  Supreme  Court 
of  New  South  Wales,  to  appear  as  the  nominal  defendant  for  and 
on  behalf  of  the  said  Bank  or  Company  in  the  said  Court,  pursuant 
to  the  provisions  of  the  said  Act,  to  answer  the  plaintiffs  in  an  action 
on  promises ;  and  that  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  the  said  Thomas  Chaplin  Breillat,  having  duly  appeared 
in  the  said  Court,  according  to  the  course  and  practice  of  the  said 
*Court,  to  the  summons,  the  plaintiffs  did  thereupon  then  declare 
against  the  said  Thomas  Chaplin  Breillat  as  the  chairman  of  the 
said  Bank  or  Company,  and  as  the  nominal  defendant  for  and  on 
behalf  of  the  said  Bank  or  Company  by  virtue  of  the  said  Act :  and 
that  such  proceedings  were  thereupon  further  had  in  the  said 
Supreme  Court  in  the  said  action,  that  afterwards,  and  whilst  the 
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Baid  Thomas  Chaplin  Breillat  continued  to  be,  and  was,  chairman 
of  the  said  Bank  or  Company,  and  before  the  commencement  of 
this  suit,  to  wit,  on  the  8th  September,  1845,  the  plaintiffs,  by  the 
consideration  and  judgment  of  the  said  Supreme  Court,  recovered 
against  the  said  Thomas  Chaplin  Breillat  as  such  chairman  of  the 
said  Bank  or  Company  as  aforesaid,  as  well  a  certain  sum  of 
175,7082.  IBs.  Id.,  for  the  damages  which  the  plaintiffs  had  sustained 
on  occasion  of  the  non-performance  of  certain  promises  before  that 
time  made  by  the  said  Bank  or  Company  to  the  plaintiffs,  as  also 
the  sum  of  2,4042.  2^.  Od.  for  their  costs  and  charges  by  the  said 
Supreme  Court  then  adjudged  to  the  plaintiffs  with  their  assent ; 
which    damages,   costs,  and    charges,   in  the  whole  amount  to 
178,1081.  Os.  Id. ;  whereof  the  said  Thomas  Chaplin  Breillat,  as 
such  nominal  defendant  as  aforesaid,  was  convicted;  as  by  the 
proceedings  of  the  Court,  reference  being   thereunto   had,  will 
amongst  other  things  more  fully  and  at  large  appear  ;  and  that  the 
last-mentioned  promises  were  made,  and  the  plaintiffs'  causes  of 
action  in  respect  thereof  arose,  within  the  jurisdiction  of  the  said 
Supreme  Court  of  New  South  Wales;  and  that  the  said  Court, 
during  all  the  time  whilst  the  said  action  was  depending  therein 
as  aforesaid,  and  continually  until  and  at  the  time  of  the  giving  of 
the  said  judgment,  was  duly  holden  within  the  jurisdiction  thereof, 
in  parts  beyond  the  seas,  to  wit,  at  Sydney,  in  the  said  colony  of 
New  South  Wales  ;  and  that  the  said  judgment  was  given  by  the 
said  Court  at  a  place  *  within  the  jurisdiction  of  the  said  Court,  to 
wit,  at  Sydney  aforesaid,  to  wit,  by  the  Chief  Justice,  and  other  the 
justices,  &c.  of  the  Court,  to  wit,  &c.,  by,  &c. ;  which  judgment  still 
remains,  and  is  in  full  force  and  effect,  and  not  in  any  wise  reversed, 
vacated,  or  made  void ;  and  that  the  several  promises  and  causes 
of  action   in  the  said   second,    third,   and   last  counts   of   this 
action    respectively    mentioned,  are  the  same  identical  promises 
and  causes  of  action  for,  upon,   and   in  respect  of   which    the 
plaintiffs  brought  the  said  action  and   recovered   the  said  judg- 
ment in  the  said  Supreme  Court  of  New  South  Wales,  against  the 
said  Thomas  Chaplin  Breillat,  as  the  chairman  of  the  said  Bank 
or  Company,  and  as  such  nominal  defendant  as  aforesaid;  and 
that,  by  the  law  of  the  colony,  the  judgment  so  recovered  against 
the  said  Thomas  Chaplin  Breillat,  as  the  chairman  of  the  said  Bank 
or  Company,  and  as  such  nominal  defendant  for  and  on  behalf  of 
the  said  Bank  or  Company,  as  in  that  plea  is  mentioned,  wa8  final 
and  conclusive  in  the  said  colony  against  the  said  Thomas  Chaplin 
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Breillat  as  such  nominal  defendant  as  aforesaid,  and  was  an 
absolute  and  final  bar  and  preclusion  to  and  against  any  action  or 
suit  against  the  defendant  as  a  member  of  the  said  Bank  or  Com- 
pany, for  or  in  respect  of  the  said  promises  and  causes  of  action  in 
the  said  second,  third,  and  last  counts  respectively  mentioned,  or 
any  of  them.  Verification :  wherefore  the  defendant  prays  judg- 
ment, if  the  plaintiffs  ought  to  be  admitted  or  received,  against  the 
judgment  so  recovered  by  them  as  aforesaid,  to  say  that  the  defen- 
dant promised  as  in  the  said  second,  third,  and  last  counts,  or  in 
any  of  them,  is  alleged. 

Upon  the  fourth  plea,  the  issue  taken  was,  that  the  defendant 
was  at  the  several  times  of  the  bringing  of  the  said  action  and 
of  the  recovery  of  the  said  judgment,  bound  by,  and  subject  to,  the 
laws  of  the  said  ^colony,  to  wit,  as  and  being  at  the  several  times 
last  aforesaid  a  member  of  the  said  Bank  or  Company. 

To  the  tenth  plea  the  plaintiffs  demurred,  showing  for  cause  of 
demurrer,  that  the  said  plea  does  not  allege  or  disclose  any  matter 
of  estoppel,  and  ought  not  to  be  pleaded  by  way  of  estoppel,  and  is 
improperly  commenced  and  concluded  as  a  plea  of  estoppel,  and 
has  not  a  proper  formal  commencement  or  conclusion,  and  does  not 
pray  a  proper  judgment;  and  also  for  that  the  said  last  plea  is 
ambiguous,  and  has  a  double  aspect,  in  this,  to  wit,  that  it  proposes 
to  show  that  the  said  causes  of  action  are  merged  in  the  judgment 
in  that  plea  mentioned,  and  also  assumes  to  set  up  such  judgment 
as  an  estoppel  to  the  plaintiff's  recovery  in  respect  of  the  promise 
as  to  which  the  said  plea  is  pleaded ;  and  also  for  that  the  said 
plea  ought  to  have  been  pleaded  as  an  ordinary  plea  in  bar,  inas- 
much as  the  supposed  defence  therein  contained,  purposes  to  be, 
that  the  causes  of  action  as  to  which  the  said  plea  is  pleaded,  were 
merged  in  the  said  judgment ;  and  for  that  it  does  not  appear  how 
or  why  the  said  judgment  should  be  an  absolute  and  final  bar  and 
preclusion  to  and  against  any  action  or  suit  by  the  plaintiffs  against 
the  defendant,  as  a  member  of  the  said  Bank ;  and  that  if  the  said 
plea  discloses  any  matter  of  defence  at  all,  such  matter  of  defence  is  im- 
properly pleaded,  and  has  not  the  legal  operation  and  effect  attempted 
to  be  given  to  it  by  the  said  plea ;  and  for  that  the  said  plea  is 
inconsistent  and  repugnant,  inasmuch  as  it  avers  that  the  plaintiffs 
oughtnot  to  be  admitted  or  received  to  say  that  the  defendant  promised 
as  in  the  said  second,  third,  and  last  counts  or  any  of  them  men- 
tioned, whilst  the  said  plea  in  the  body  of  it  conclusively  shows  that 
the  defendant,  as  a  member  of  the  said  Bank  of  Australia,  did  so 
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promise,  and  that  judgment  was  recovered  upon  *and  in  respect  of 
such  promises  of  the  defendant,  and  the  non-performance  thereof  (i). 

Channell,  Serjt.  (with  whom  were  Oaselee,  Serjt.,  Hugh  Hill^ 
and  Welch)  for  the  plaintiffs  : 

As  the  defendant  has  stated  that  he  means  to  object  to  the 
declaration,  it  will  be  convenient  to  begin  with  the  first  count,  to 
which  the  objection  applies.  That  count  sets  out  a  judgment 
recovered  in  the  Supreme  Court  of  New  South  Wales  against  a 
party  sued  as  nominal  defendant  on  behalf  of  the  Bank  of  which  he 
was  chairman.  Of  *that  Bank  the  defendant  was  a  member  as  well 
at  the  time  when  the  cause  of  action  arose,  as  also  when  the  action 
was  brought,  and  when  the  judgment  was  recovered  in  the  colonial 
Court.  The  present  action  is  therefore  free  from  the  various 
difficulties  which  might  have  arisen  if,  at  one  of  those  periods, 
the  defendant  had  not  been,  or  had  ceased  to  be,  a  member  of  the 
Bank.  The  judgment  in  reality  is  a  judgment  against  *'  the  defen- 
dant and  others."  A  judgment  in  a  foreign  or  in  a  colonial  Court, 
though  certainly  not  conclusive,  is  pnmd  facie  to  be  considered  to 
be  good.     The  onus  of  impeaching  it  lies  on  the  defendant.    *    * 


(1)  In  1845,  the  Bank  of  AuBtralia, 
then  being  in  pecuniary  difficulties, 
applied  to  the  Bank  of  Australasia  for 
assistance.  Upon  the  negotiation  of 
the  loan,  an  agreement  was  entered 
into  by  the  directors  of  the  Bank  of 
Australia  with  the  Bank  of  Austra- 
lasia, which  contained  stipulations, 
some  of  which  the  directors  of  the 
Bank  of  Australia  had  no  authority  to 
enter  into.  Various  sums  were  ad- 
vanced by  the  Bank  of  Australasia  to 
the  Bank  of  Australia  in  pursuance  of 
the  agreement,  and,  on  the  30th  of 
October,  1843,  a  balance  of  154,000/. 
was  struck.  For  this  amount  and 
interest  a  promissory  note  was  signed 
by  the  chairman  of  the  Bank  of 
Australia,  pursuant  to  a  resolution 
of  the  directors,  **fur  value  received, 
for  and  on  behalf  of  the  Bank  of 
Australia.^'  The  shareholders  of  the 
Bank  of  Australia  denied  the  liability 
of  the  Bank  to  pay  this  note,  on  the 
pound  that  the  directors  had  exceeded 
their  powers.  An  action  was  brought 
on  this  note  against  Breillat,  the  then 
^liairman  of  the  Bank  of  Australia,  ijx 
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the  Supreme  Court  of  New  South 
Wales,  in  which  action  a  verdict 
was  found  for  the  defendant,  under 
the  direction  of  Diokinson  and 
A'Begkett,  JJ.,  against  the  opinion 
of  Alfred  Stephen,  Ch.  J.  Upon 
appeal  against  the  judgment  pro- 
nounced upon  this  verdict,  it  was  held 
by  the  Privy  Council  that  the  directors 
of  the  Bank  of  Australia  had  the  power 
of  managing  partners  in  an  ordinary 
banking  partnership,  and  that  amongst 
such  powers  was  the  power  of  borrow- 
ing money  for  the  purpose  of  dis- 
cluirging  the  existing  liabilities  of 
the  Bank  until  the  assets  should  be 
realised,  and  that  the  circumstance 
of  the  agreement  for  the  loan  being 
accompanied  with  stipulations,  some 
of  which  were  ultra  vires,  did  not  dis- 
charge the  Bank  of  Australia  from 
liability  to  repay  the  lean :  Bank  of 
AustrakLBia  v.  Breillat,  Chairman  of 
the  Bank  of  Australia  (upon  an 
appeal  from  the  colonial  judgment, 
79  B.  E.  24  (6  Moore,  P.  0. 
152). 


[  •CTQ  ] 


504 


1860.    C.  P.    9  C.  B.  679—683. 


[b.r. 


The  Bakk 
OP  Austra- 
lasia 

Harding. 

[682] 


[688] 


[He  cited  and  distinguished  Steward  v.  Oreaves  (i)  and  Chapman  v. 
Milvain  (a),  and  relied  on  Bletvitty.  Otyrdon  (a),  Mason  v.  NicholU  (4), 
and  Hanmer  v.  White  (5)] . 

Upon  the  demurrer  to  the  fourth  plea,  the  question  is,  whether, 
assuming  the  declaration  to  be  good,  that  plea  affords  a  sufficient 
answer.  To  what  extent  does  the  plea  establish  the  non-residence 
within  the  colony  ?  It  excludes  the  defendant's  being  resident  at 
the  time  the  action  against  Breillat  was  brought  on  which  the 
judgment  was  given.  Consistently  with  this  allegation  the  defen- 
dant may  have  been  resident  in  the  colony  until  shortly  before 
the  bringing  of  that  action  (A).  It  is  submitted  that  the  plea  should 
have  negatived  the  residence  in  the  colony  at  any  time  before  action 
brought.  At  all  events,  it  should  have  stated  that  the  defendant 
had  no  property  within  the  colony.  The  plea  alleges  that  the 
defendant  had  not  at  any  time  notice  or  knowledge  of  the  sum- 
mons, the  process,  or  the  proceedings.  This  allegation  must  be 
understood  as  merely  denying  actual  notice  or  knowledge;  whereas, 
supposing  notice  to  be  necessary,  notice  to  an  agent,  although  it 
should  never  have  been  communicated  to  the  defendant,  would 
have  been  sufficient:  VaJlee  v.  Dumergue  (7).  So,  notice  left  at 
the  last  known  place  of  abode  within  the  colony  might,  for  any- 
thing which  appears  here,  be  sufficient:  Becquet  and  others  v. 
MacCarthy  (8) ;  Cowan  v.  Braiiwood  (ft) ;  Reynolds  v.  Fenton  (lo). 

With  respect  to  the  replication  to  the  fourth  plea,  it  is  a  suffi- 
cient answer  to  the  fourth  plea,  assuming  that  the  fourth  plea 
can  be  supported.  It  sets  out  foreign  law,  which  is  to  be  dealt 
with  here  as  matter  of  fact. 

(Maulb,  J.:  Whether  the  law  of  a  foreign  country  is  binding 
or  not  in  a  particular  case,  is  matter  of  law  here  and  elsewhere.) 

The  tenth  plea  is  bad  in  form  and  in  substance.  The  plea 
attempts  to  set  up  an  estoppel,  but  it  prays  that  the  plaintiffs 
may  be  precluded  from  asserting  what  the  defendant  admits  to 


(1)  62  E.  E.  730  (10  M.  &  W.  711). 

(2)  Post,  p.  664  (5  Ex.  61). 

(3)  1  Dowl.  N.  8.  815. 

(4)  14  M.  &  W.  118. 

(5)  12  M.  &  W.  619. 

(6)  There  appears  to  be  an  ambiguity 
about  the  words  **  or  at  any  time 
since,'*  which  may  mean  either  *'  since 
the  bringing  of  the  action,  and  since 
the  recovery  of  the  judgment/'  or 
sinpe  the  latter  period  only  ;  in  which 


case  the  defendant  might  within  the 
terms  of  the  plea,  have  been  resident 
within  the  colony  from  the  commence- 
ment of  the  action  to  the  recovery  of 
the  judgment,  exclusive. 

(7)  80  E.  E.  666  (4  Ex.  290). 

(8)  36  E.  E.  803  (2  B.  &  Ad.  951). 

(9)  56  E.  E.  661  (1  Man.  &  G.  882; 
2  Scott,  N.  E.  128). 

(10)  71  B.  E.  315  (3  C.  B.  187). 
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be  true,  namely,  that  the  defendant  promised  as  alleged  in  the 
declaration.  If  the  plea  is  to  be  regarded  as  a  plea  of  judgment 
recovered,  not  only  are  the  commencement  and  the  conclusion 
informal,  but  the  plea  is  bad  in  substance,  as  not  showing  any 
merger  of  which  our  Courts  can  take  notice :  The  Oeneral  Steam 
Navigation  Company  v.  Ouillou  (l) ;  Smith  v.  NicoUs  (2). 

Wilies,  contra  : 

The  first  count  of  the  declaration  is  bad.  No  foundation  is  laid 
for  the  promise  which  the  defendant  is  alleged  to  have  made, 
except  the  colonial  judgment  obtained  under  the  provisions  of  the 
colonial  Act.  Now,  that  Act  gives  the  judgment-creditor  a  remedy 
against  the  property  of  persons  who  were  members  of  the  Bank  for 
the  time  being,  i.e.  at  the  time  of  the  award  of  execution,  but 
nothing  further.  It  is  said  that  the  colonial  Act  gives  a  cumula- 
tive remedy ;  but  no  ground  is  shown  for  tbat  assertion.  Sup- 
posing, however,  the  remedy  to  be  so  far  cumulative  that  the 
plaintiffs  might  have  either  sued  the  defendant  upon  the  original 
cause  of  action,  or  brought  their  action  against  the  chairman,  they 
have  made  their  election.  Professor  Story  says (8),  "Suppose  a 
contract  by  the  law  of  our  country  to  involve  no  personal  obliga- 
tion, as  was  supposed  to  be  the  law  of  France  in  a  particular  case 
which,  came  in  judgment  (4),  but  merely  to  confer  a  *right  to  pro- 
ceed in  rem^  such  a  contract  would  be  held  everywhere  to  involve 
no  personal  contract  whatsoever."  So,  here,  the  right  to  sue  the 
chairman  being  conferred  by  statute,  the  recoveror  of  a  judgment 
against  the  chairman  can  enforce  the  judgment  so  obtained,  only 
by  the  mode  pointed  out  by  the  statute. 

In  the  fourth  plea  the  defendant  insists  that  he  is  not  responsible 
for  the  acts  or  defaults  of  an  agent  appointed,  not  by  himself,  but 
by  the  Act  of  a  Legislature  to  which  he  was  a  stranger,  and  by  whose 
Acts  he  was  not  bound.  It  is  contrary  to  natural  justice  to  proceed 
against  a  party  who  is  not  within  the  jurisdiction  of  the  Court  in 
which  proceedings  are  commenced  and  carried  on,  and  which  has 
no  notice  of  such  proceedings :  Reynolds  v.  Fenton  (6) ;  Becquet  v. 
MacCarthy  (6) ;  Buchanan  v.  Backer  (7) ;  Ferguson  v.  Mason  (8) ; 
Story's  Conflict  of  Laws,  sects.  546,  547,  &c. 


(1)  63  R  B.  807  (11  M.  &  W.  387). 

(2)  50  E.  E.  658  (6  Bing.  N.  0.  208). 

(3)  Conflict  of  Laws,  267. 

(4)  Mdan  v.  FUzjamea,  1  Bob.  &  P. 
138;  overruled  in  InUay  v.  Elle/son,  2 


East,  453,  455. 

(5)  71  E.  E.  315  (3  0.  B.  187). 

(6)  36  E.  E.  803  (2  B.  &  Ad.  951). 

(7)  9  E.  E.  531  (1  Gamp.  63). 

(8)  62  E.  E.  301  (11  Ad.  &  El.  170). 
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The  tenth  plea  is  a  good  plea  in  bar  in  substance;  and  the 
supposed  informality  in  the  prayer  of  judgment  is  not  material. 
The  plea  shows,  that,  by  the  colonial  enactment,  the  judgment 
recovered  against  the  chairman  was  final  and  conclusive.  In  Smith 
V.  NicoUs  (i),  the  plea  was  held  bad  for  the  want  of  such  an  allega- 
tion :  Oenei'ol  Steam  Navigation  Company  v.  Guillou  (2) ;  Story's 
Conflict  of  Laws,  sects.  509,  510,  522,  608,  604,  605,  &c. 

ChanneU,  Serjt.,  in  reply : 

The  cases  upon  the  Bank  Act  do  not  apply.  The  colonial  Act, 
ss.  5,  7  {8upra,  p.  494),  gives  a  right  to  reimbursement  and  contri- 
bution. By  taking  a  share  in  the  Bank,  the  defendant  constituted 
*the  persons  by  whom  the  affairs  of  the  Bank  were  conducted,  his 
agents  in  everything  connected  with  the  affairs  of  the  Bank. 

The  tenth  plea  admits  the  liability  of  the  defendant  upon  the 
original  contract;  and,  although  a  colonial  judgment  works  a 
merger  in  the  colony,  it  is  otherwise  in  the  Courts  of  this  country, 
where  no  foreign  or  colonial  judgment  is  treated  as  matter  of 
record:  Smith  v.  Nicolls ;  Robertson  v.  Sir  William  John  Strath  (8). 

WiLDB,  Ch,  J. : 

It  appears  to  me  that  the  declaration  is  sufficient,  and  that  both 
the  fourth  and  the  tenth  pl%as  are  bad. 

The  objection  to  the  declaration  is  to  the  first  count.  That 
count  states  that  the  defendant  was  a  member  of  a  Banking  Com- 
pany acting  under  a  colonial  statute  ;  a  statute  which  may  be 
assumed  to  have  been  obtained  at  the  request  of  the  parties.  It 
provides,  that  one  member  holding  a  principal  office  in  the  Com- 
pany, may  sue  and  be  sued,  instead  of  the  whole  body ;  and  that 
execution  may  issue  against  the  property  of  the  other  members  of 
that  body.  But,  while  giving  this  benefit  to  the  Company,  the  Act 
provides  that  it  shall  not  vary  the  rights  or  the  liabilities  of  the 
parties.  Now,  independently  of  the  colonial  Act,  the  defendant 
would  have  been  liable  in  respect  of  the  demand  for  which  the 
defendant  is  now  sued ;  and,  if  the  judgment  had  been  recovered 
in  an  action  brought  against  all  the  members  jointly,  an  action  of 
debt  or  assumpsit  would  clearly  have  lain  against  the  defendant 
upon  that  judgment. 

The  first  objection  taken  to  the  count  is,  that  the  remedy  given 


(1)  50  B.  B. 
208). 


658  (5  Bing.  N.   G. 


(2)  63  B.  B.  807  (11  M.  &  W.  877). 

(3)  64  B.  B.  684  (5  a  B.  941), 
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by  the  colonial  Act  upon  the  judgment,  is  not  against  the  person 
of  the  shareholder,  but  is  ^limited  to  execution  against  the  goods 
of  those  who  are  partners  at  the  time  the  execution  issues.  I  think 
this  is  not  so ;  but  that  the  effect  of  the  colonial  Act  is  to  extend 
the  effect  of  the  judgment.  The  first  count  of  the  declaration 
shows,  that,  under  the  colonial  Act,  all  previous  rights  and  lia- 
bilities of  the  parties  were  reserved.  These  are  sufficient  to  bind 
the  defendant. 

The  fourth  plea  states  that  the  defendant  had  not  at  any  time 
notice  or  knowledge  of  any  summons  or  process,  or  of  the  pro- 
ceedings in  the  action  in  the  colonial  Court.  Suppose  he  had  no 
notice.  The  first  count  declares  that  the  defendant  was  dealing 
with  the  public  upon  the  terms  of  the  colonial  Act,  and  that  he 
assented  to  the  chairman's  been  considered,  for  all  purposes  con- 
nected with  the  suit,  as  his  representative.  For  these  reasons  I 
think  the  fourth  plea  bad,  and  that  it  therefore  becomes  unneces- 
sary to  consider  the  objections  which  have  been  raised  to  the 
replication  to  that  plea. 

The  tenth  plea  denies  the  right  of  the  plaintiffs  to  sue  upon  the 
original  causes  of  action,  on  the  ground  that  these  causes  of  action 
were  merged  in  the  judgment  obtained  against  the  chairman. 
Where  a  security  of  a  higher  nature  is  taken  for  a  demand  of  a 
lower  nature,  the  latter  is  merged  in  the  former ;  and  therefore, 
in  the  colony  of  New  South  Wales,  where  the  judgment  recovered 
against  the  chairman,  is  a  security  of  a  higher  nature  than  the 
debt  upon  which  it  was  founded,  a  merger  no  doubt  took  place. 
This  merger  was,  however,  confined  to  the  district  in  which  the 
judgment  recovered,  being  there  conclusive,  was  a  security  of  a 
higher  nature  than  the  debt  upon  which  it  was  founded.  But  in 
England  the  colonial  judgment,  which  stands  upon  the  same  foot- 
ing as  a  foreign  judgment,  is  not  a  security  of  a  higher  nature 
than  the  prior  simple  contract  *debt  (i).  The  principle  of  merger, 
therefore,  does  not  apply.  Any  doubt  upon  that  subject  is  removed 
by  the  case  of  Hoidditch  v.  The  Marquess  of  Donegal  (2),  in  which 
the  House  of  Lords  decided  that  a  foreign,  judgment  is  not  con- 
clusive, but  is  merely  prima  facie  evidence,  reversing  a  contrary 
decision  in  the  Court  of  Chancery  in  Ireland. 

(1)  No  action  of  debt,  as  on  matter  defendant  might  formerly  have  waged 

of  record,  would  have  lain  here  upon  his  law,  or  by  action  of  assumpsit. 
the  colonial  judgment.    The  remedy         (2)  37  B.  E.   181   (8  Bligh,  N.  S. 

would  have  been  either  by  action  of  301). 
debt  qu(t$i  ex  contractu,  in  which  a 


Thb  Bank 
OF  Austra- 
lasia 
r. 
Harding. 

[•686] 


[♦687  ] 


508 


1850.    C.  P.     9  C.  B.  687—688, 


[B.B. 


The  Bank 
OF  Austra- 
lasia 
t. 
Habdino. 


[688] 


I  think,  therefore,  that  the  plaintiffs  are  entitled  to  judgment. 

Maulb,  J. : 

During  part  of  the  argument  I  was  not  present ;  and,  as  the  rest 
of  the  Court  are  clear  that  the  plaintiffs  are  entitled  to  judgment 
on  the  whole  record,  I  shall  not  depart  from  them.  With  respect 
to  the  sufficiency  of  the  first  count  and  the  badness  of  the  fourth 
plea,  I  fully  concur  with  what  has  fallen  from  the  Lobd  Ghibf 
JusTiOB.    With  respect  to  the  tenth  plea,  I  am  not  so  clear. 

Grbsswbll,  J. : 

I  am  of  opinion  that  the  plaintiffs  are  entitled  to  judgment. 
From  the  pleadings  it  appears  that  the  defendant  was  a  member  of 
a  Company  who  must  be  taken  to  have  been  a  consenting  party  to 
the  passing  of  the  colonial  Act.  He  must,  therefore,  be  regarded 
as  having  agreed  that  suits  upon  contracts  entered  into  by  the 
Company,  might  be  brought  against  the  chairman,  and  that  the 
chairman  should  for  all  purposes  represent  him  in  such  actions. 
Being  his  own  appointed  agent,  he  had  notice  of  the  proceedings. 
If  he  had  been  resident  in  the  colony,  he  could  not  have  made 
himself  party  to  the  action,  or  in  any  manner  personally  interfered 
in  the  proceedings. 

The  5th  section  of  the  Act  extends  the  remedy  by  execution  to 
new  shareholders  who,  but  for  this  enactment,  would  not  have  been 
liable  upon  contracts  to  which  they  were  not  originally  parties. 
Then  comes  the  7th  section,  which  reserves  all  liabilities  the  parties 
would  otherwise  have  been  under.  The  object  of  the  Act  was  to 
create  an  additional  remedy.  It  contains  no  exemption  from 
liability.  I  think,  therefore,  that  the  first  count  of  the  declaration 
is  good,  and  that  the  fourth  plea  shows  no  sufficient  answer  to  it. 

The  tenth  plea,  which  is  pleaded  to  the  subsequent  counts  framed 
on  that  cause  of  action  upon  which  the  judgment  declared  upon  in 
the  first  count  was  founded,  does  not  affect  the  contracts  declared 
upon  in  those  counts ;  it  relates  only  to  the  manner  of  proceeding 
for  the  purpose  of  enforcing  payment.  It  may  be  true,  that,  in  the 
colony,  no  further  proceeding  could  be  taken.  There,  the  debt  had 
become  matter  of  record,  but  it  is  not  so  in  the  English  Courts. 
Here,  the  right  to  sue  upon  the  original  causes  of  action  remains, 
there  being  in  our  Courts  no  merger  of  those  causes  of  action  in 
a  higher  remedy.  I  think,  therefore,  that  the  tenth  plea  is 
also  bad. 
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Talfoubd,  J. : 

I  am  of  the  same  opinion.  As  to  the  first  question,  it  appears  to 
me  that  the  first  count  discloses  a  good  cause  of  action.  The  object 
of  the  colonial  law  was,  not  to  take  away  any  remedies  which  the 
creditor  of  the  Bank  would  otherwise  have  had,  but  to  give  additional 
and  peculiar  remedies. 

The  second  question  is,  whether  the  fourth  plea  presents  any 
answer  to  the  cause  of  action  set  forth  in  the  first  count.  That 
plea  states  that  the  defendant  was  never  resident  in  New  South 
Wales,  and  had  no  notice  of  the  proceedings.  The  answer  to  that 
is,  that  the  defendant  was  a  member  of  a  partnership  carrying  on 
^business  in  the  colonies,  and  was  contented  to  leave  his  property 
there  to  be  regulated  by  the  law  of  the  colony. 

The  case  of  Smith  v.  Nicolls  (i)  is  conclusive  against  the  tenth 
plea.  It  would  be  absurd  to  hold  that  a  colonial  judgment  was  in 
this  country  merely  matter  of  inducement  to  a  promise,  and  yet 
that  it  operated  as  a  bar  to  an  action  on  the  causes  of  action  upon 
which  that  judgment  was  founded. 

Judgment  f 07*  the  plaintiffs. 
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ORCHAED  V.  RACKSTRAW. 

(9  C.  B.  698—701 ;  S.  C.  19  L.  J.  0.  P.  303;  14  Jur.  605.) 

A  livery-stable  keeper  has  no  lien  either  for  the  keep  of  a  horse  standing 
at  livery,  or  for  money  paid  by  him,  at  the  request  of  the  owner,  for  the 
attendance  of  a  veterinary  surgeon  upon  the  horse. 

Trovbr,  for  a  horse.    Fleas,  Not  guilty,  and  not  possessed. 

At  the  trial  before  Maule,  J.,  at  the  first  sitting  at  Westminster 
in  the  present  Term,  it  appeared  that  the  horse  in  question  had 
been  standing  at  livery  at  the  defendant's  stables,  and  while  there 
the  defendant  had,  at  the  plaintiff's  request,  employed  a  veterinary 
surgeon  to  blister  the  horse  for  splints ;  and  that,  on  the  horse 
being  demanded  by  the  plaintiff,  the  defendant  claimed  a  lien  to 
the  extent  of  26Z.  1S«. ;  which  sum  was  made  up  of  his  charge  for 
the  standing  of  the  horse  and  the  hire  of  a  chaise,  and  80^.  for  the 
payment  to  the  veterinary  surgeon  for  blistering  him. 

The  learned  Judge  told  the  jury  that  the  defendant  was  not 
entitled  to  claim  a  lien  upon  the  horse,  either  in  respect  of  the 
charge  for  its  keep,  or  of  the  surgeon's  charge  for  blistering ;  and 

(1)  50  R.  E.  658  (7  Scott,  147 ;  5  Bing.  N.  0.  208). 
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Obch ARD     accordingly  a  verdict  was  ^foond  for  the  plaintiff,  damages  812.  10s., 
Backotbaw.   ^^  value  of  the  horse. 

BramweU  now  moved   for   a  new    trial,  on   the  groand  of 
misdirection : 

It  may  at  once  be  conceded  that  the  defendant  could  claim  no 
lien  for  the  standing  of  the  horse :  Judsan  v.  Eiheridge  (i) :  though 
an  innkeeper  has :  The  case  ol  An  Hostler  {2) ;  the  only  question, 
therefore,  will  be,  whether  he  had  not  a  lien  for  the  SOt.,  the 
surgeon's  charge  for  the  blistering.  The  general  rule  of  law  is,  that, 
wherever  anything  is  done  by  one  to  the  chattel  of  another  (with 
his  consent)  to  augment  its  value,  he  thereby  requires  a  lien 
upon  it. 

(Cbbsswbll,  J.:  Suppose  the  horse  is  shod  whilst  standing  at 
livery,  could  the  livery-stable  keeper  refuse  to  allow  the  owner  to 
use  him  without  first  paying  the  farrier's  charge  ?) 

In  Scarf e  v.  Morgan  (3),  where  a  claim  of  lien  was  set  up  for  a 
charge  for  covering  a  mare,  Pabkb,  B.,  in  giving  judgment,  said : 
"  The  principle  seems  to  be  well  laid  down  in  Bevan  v.  Waters  (4), 
by  Lord  Chief  Justice  Bbst,  that,  where  a  bailee  has  expended  his 
labour  and  skill  in  the  improvement  of  a  chattel  delivered  to  him, 
he  has  a  lien  for  his  charge  in  that  respect.  Thus,  the  artificer  to 
whom  the  goods  are  delivered  for  the  purpose  of  being  worked  up 
into  form,  or  the  farrier  by  whose  skill  the  animal  is  cured  of  a 
disease,  or  the  horse-breaker  by  whose  skill  he  is  rendered  manage- 
able, have  liens  on  the  chattels  in  respect  of  their  charges.  And 
all  such  specific  liens,  being  consistent  with  the  principles  of  natural 
equity,  are  favoured  by  the  law,  which  is  construed  liberally  in  such 
cases.  This,  then,  being  the  principle,  let  us  see  whether  this  case 
[  *700  ]  falls  within  it ;  and  we  think  it  does.  The  object  *is,  that  the  mare 
may  be  made  more  valuable  by  proving  in  foal.  She  is  delivered 
to  the  defendant  that  she  may  by  his  skill  and  labour,  and  the 
use  of  his  stallion  for  that  object,  be  made  so ;  and  we  think,  there- 
fore, that  it  is  a  case  which  falls  within  the  principle  of  those 
cited  in  argument."  It  was  a  mistake  to  say  that  the  defendant 
altogether  lost  his  lien  because  the  horse  had  originally  come  into 
his  possession  in  his  character  of  a  livery-stable  keeper. 

(1)  3  Tyr.  954.  (3)  4  M.  &  W.  270. 

(2)  Yely.  66.  (4)  33  £.  R  692  (Moo.  &  Mai.  23d). 
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r. 
I  think  the  ruling  of  my  brother  Maulb  was  perfectly  right.    The  Rackbtbaw. 

horse  in  question  was  placed  at  livery  at  the  defendant's  stables. 
Whatever  may  have  been  its  origin,  the  meaning  of  that  con- 
tract is  now  very  well  understood,  viz.  that  the  horse  shall  be  at 
all  times  at  the  use  and  command  of  the  owner,  without  any  claim 
of  lien  on  the  part  of  the  livery- stable  keeper  for  the  keep. 
Here,  however,  it  is  said,  that,  inasmuch  as  the  defendant  had 
employed  a  veterinary  surgeon,  at  the  plaintiff's  request,  to  exercise 
his  professional  skill  upon  the  horse,  he  at  all  events  had  a  lien 
for  the  surgeon's  charge ;  for,  that  the  defendant  being  liable  to 
and  having  actually  paid  the  veterinary  surgeon's  charge,  it  was  the 
same  as  if  the  work  had  been  done  by  the  defendant  himself. 
Suppose  the  veterinary  surgeon  had  treated  the  horse  unskilfully, 
and  damaged  it,  who  would  have  been  responsible  to  the  owner, 
the  livery-stable  keeper  or  the  surgeon  ?  Clearly  not  the  former. 
The  veterinary  surgeon  had  no  lien  for  his  bill,  the  livery-stable 
keeper  none  for  the  keep  of  the  horse. 

Cbbsswbll,  J. : 

1  am  of  the  same  opinion.  The  defendant  had  no  lien  for  his 
demand  for  the  keep  of  the  horse,  and  the  veterinary  surgeon  had 
none  for  his  attendance;  and  there  is  no  rule  of  law  giving  a 
livery-stable  ^keeper  a  lien  for  money  expended  upon  a  horse  [.*70i  ] 
standing  at  livery  at  the  request  of  the  owner.  The  case,  there- 
fore, does  not  fall  within  the  rule  of  law  which  confers  a  lien  upon 
one  who  expends  his  money  or  his  labour  upon  a  chattel  of 
another. 

The  rest  of  the  Goubt  concurring, 

Rule  refused. 


DOE  D.  BAKER  v.  COOMBES.  isso. 

(9  C.  B.  714—718 ;  S.  C.  19  L.  J.  C.  P.  306.)  AprUlS. 

A.,  more  than  twenty  years  ago,  without  the  permission  of  the  lord,  [  714  ] 
inclosed  a  small  portion  of  the  waste  of  a  manor,  on  which  he  built  himself 
a  hut.  In  1835,  the  incroachment  having  been  presented  at  the  lord's 
court,  the  then  lord  of  the  manor,  accompanied  by  his  steward,  went  to  the 
premlBes,  A.'s  family  being  there,  and,  stating  that  he  took  possession, 
directed  that  a  stone  should  be  taken  out  of  the  wall  of  the  hut^  and  that  a 
portion  of  the  fence  should  be  removed.    All  this  was  done  in  the  absence 
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DoK  d.  of  A.    The  lord  and  his  stewatd  then  Tetured,  and  nothing  more  was 

Baker  done : 

GooMBiss  Held,  that  the  acts  so  done  by  the  lord  did  not  amount  to  a  dispossession 

of  A.,  and  a  resumption  of  possession  by  the  lord,  so  as  to  entitle  the  latter 
to  maintain  ejectment  within  twenty  years  from  that  time. 

This  was  an  action  of  ejectment  brought  by  the  defendant,  the 
lord  of  the  manor  of  Pitfold,  in  the  county  of  Surrey,  to  recover 
the  possession  of  an  acre  of  land,  part  of  the  waste  of  the  manor, 
with  a  hut  erected  thereon,  which  had  been  many  years  occupied 
by  the  defendant. 

The  cause  was  tried  before  Wilde,  C.  J.,  at  the  last  Spring  Assizes 
for  Surrey.     The  evidence  was  as  follows : 

The  land  in  question,  which  was  situate  on  a  spot  called  Melcomb 
Bottom,  forming  part  of  the  waste  of  the  manor  of  Pitfold,  in  the 
county  of  Surrey,  was  inclosed,  and  the  hut  erected  by  the  defen- 
dant, without  the  permission  of  the  lord  of  the  manor,  considerably 
more  than  twenty  years  before  the  commencement  of  the  action. 
In  the  year  1885,  this  incroachment  having  been  presented  at  the 
lord's  court,  Mr.  Pritchard,  the  then  lord  of  the  manor,  accom- 
panied by  one  Woods,  the  steward,  went  to  the  premises,  and, 
[  *7i5  ]  finding  the  defendant's  wife  and  ^family  there,  he  entered,  and 
stated  that  he  took  possession,  and  directed  that  a  stone  should  be 
taken  out  of  the  wall  of  the  hut,  and  that  a  portion  of  the  fence 
should  be  removed.  All  this  was  done  without  any  objection  being 
made  on  the  part  of  Goombes,  who  was  not  then  on  the  spot. 
Pritchard  and  the  steward  then  retired. 

His  Lordship  being  of  opinion  that  this  was  not  such  a  taking  of 
possession  by  Pritchard  as  to  entitle  the  lessor  of  the  plaintiff,  who 
claimed  under  him,  to  maintain  ejectment,  directed  the  jury  to 
find  for  the  defendant,  which  they  accordingly  did. 

Montagu  Chambers,  for  the  lessor  of  the  plaintiff,  now  moved 

for  a  new  trial,  on  the  ground  of  misdirection : 

The  question  is  whether,  that  which  was  done  by  Pritchard  in 

the  year  1885  did  not  amount  to  such  a  taking  possession  of  the 

land  and  hut  by  him  as  lord  of  the  manor,  as  to  determine  the 

previous  tenancy  at  will  as  between  him  and  Goombes. 

(Williams,  J. :  What  evidence  was  there  of  a  tenancy  at  will  ?) 

A  tenancy  at  will  is  to  be  inferred  where  a  man   continues  in 
possession  of  land  with  the  acquiescence  of  the  lord,  and  without 
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evidence  of  any  other  relation  between  them  ;  and  such  tenancy        Dok  d. 
will  be  assumed  to  continue  until  the  contrary  appears.     If  that  be  „, 

so,  the  possession  of  the  defendant  here  dates  only  from  the  year  Coombes. 
1886.  Since  the  3  &  4  Will.  IV.  c.  27,  s.  10  (i),  it  is  true,  a  mere 
entry  is  not  enough  to  determine  the  tenant's  possession.  But  here 
something  more  was  done.  The  lord  entered,  and  took  possession 
as  of  his  own  property,  without  any  dissent  on  the  part  of  the 
tenant.  He  thereby  acquired  such  a  possession  as  would  have 
*  enabled  him  to  maintain  trespass.  [  *7i6  ] 

(Talfoubd,  J. :  Did  he  turn  the  defendant  and  his  family  out  ?) 

No ;  but  he  exercised  acts  of  ownership.  The  distinction  is  taken  in 
Co.  Litt.  66  b :  There  is  an  express  ouster  and  an  implied  ouster;  an 
express,  as,  when  the  lessor  cometh  upon  the  land,  and  expressly 
forewameth  the  lessee  to  occupy  the  ground  no  longer;  an  implied, 
as,  if  the  lessor,  without  the  consent  of  the  lessee,  enter  into  the 
land,  and  cut  down  a  tree,  this  is  a  determination  of  the  will,  for 
that  it  should  otherwise  be  a  wrong  in  him,  unless  the  trees  were 
excepted,  and  then  it  is  no  determination  of  the  will,  for, 
then  the  act  is  lawful,  albeit  the  will  doth  continue.  If  a  man 
leaseth  a  manor  at  will,  whereunto  a  common  is  appendant,  if  the 
lessor  put  in  his  beasts  to  use  the  common,  this  is  a  determination 
of  the  will.  The  lessor  may,  by  actual  entry  into  the  ground, 
determine  his  will  in  the  absence  of  the  lessee ;  but  by  words 
spoken  from  the  ground  the  will  is  not  determined  until  the  lessee 
hath  notice.  No  more  than  the  discharge  of  a  factor,  attorney,  or 
such  like,  in  their  absence,  is  sufficient  in  law  until  they  have  notice 
thereof."  Assuming  this  to  have  been  a  tenancy  at  sufferance, 
the  acts  done  by  Pritchard  in  1886  would  be  a  determination  of 
that  tenancy ;  and  a  new  tenancy  commenced  at  that  period. 

(Talfoubd,  J. :  You  would  assimilate  this  to  the  case  of  Doe  d. 
Bennet  v.  Turner  (2). 

Williams,  J. :  *You  must  make  out  an  original  tenancy  at  will,      [  •tit  ] 
and  a  new  tenancy  at  will ;  and  there  is  no  pretence  for  either.) 

That  which  was  done  by  Pritchard  in  1886  was  done  for  the  express 

purpose  of  preventing  any  title  growing  against  him. 

(1)  **  No  person  shall  be  deemed  to      by  reason  of  haying  made  an  entry 
have  been  in  possession  of  any  land     thereon.*' 
within  the  meaning  of  this  Act,  merely         (2)  56  E.  £.  692  (7  M.  &  W.  226). 
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Domd.       WiLDB,  Ch.  J. : 
Bakes 
«-  I  think  this  case  admits  of  no  doubt.    The  qaestion  tarns  upon 

that  which  took  place  in  the  year  1885.  Up  to  that  time  there 
clearly  was  no  tenancy  at  wilL  It  appeared,  that,  at  the  time  the 
inclosnre  was  originally  made,  Coombes  applied  to  the  lord  for  leave 
to  make  it,  and  that  it  was  refused,  and  the  inclosare  was  made 
and  the  hat  afterwards  bailt  without  leava  His  possession  there- 
fore was  adverse ;  and,  unless  the  acts  done  in  1885  deprive  the 
defendant  of  the  benefit  of  the  Statute  of  Limitations,  this  ejectment 
cannot  be  maintained.  What,  then,  was  done  upon  that  occasion  ? 
Pritchard  went  with  his  steward  to  the  cottage,  the  defendant  not 
being  there,  and,  removing  a  stone  from  the  wall,  and  displacing  a 
portion  of  the  fence,  stated  that  he  took  possession.  The  defendant's 
wife  and  family  were  not  removed  from  the  premises,  or  desired  to 
remove.  Unfortunately  for  the  lord,  he  did  not  do  enough  to 
secure  his  rights.  The  defendant  is  not  to  be  prejudiced  by  what 
was  thus  done  in  his  absence.  I  left  it  to  the  jury  to  say  whether 
the  lord  had  done  enough  to  acquire  possession.  They  found  that 
he  had  not ;  and  in  truth  there  was  nothing  to  leave  to  them.  The 
acts  done  by  Pritchard  clearly  amounted  to  no  more  than  an  entry, 
which  since  the  late  statute  is  not  enough  to  bar  the  tenant's  right 
unless  accompanied  by  circumstances  which  would  restore  the 
[  *718  ]  possession  of  the  land  to  the  lord.  The  tenant  was  *not  removed, 
nor  was  anything  done  to  disturb  him  in  his  possession.  He 
might  have  brought  trespass.  His  possession  having  commenced 
adversely  more  than  twenty  years  ago,  and  nothing  having  occurred 
to  interrupt  or  put  an  end  to  it,  this  ejectment  is  clearly  too  late. 

Cresswell,  J. : 

I  am  of  the  same  opinion.  It  seems  to  me  that  Prit<;hard,  the 
lord,  when  he  intended  to  resume  possession  of  the  land  in  question 
in  1885,  from  a  feeling  of  kindness  to  the  incroacher,  abstained 
from  doing  enough  to  secure  his  rights.  It  is  clear  that  he  was  out  of 
possession,  and  that  there  was  no  tenancy  at  will  before  the  year 
1885.  The  defendant  was  there  as  a  trespasser.  The  10th  and 
11th  sections  of  the  8  &  4  Will.  lY.  c.  27,  must  be  looked  at  together. 
The  latter  throws  light  upon  the  former;  it  enacts  that  "no 
continual  or  other  claim  upon  or  near  any  land,  shall  preserve  any 
right  of  making  an  entry  or  distress,  or  of  bringing  an  action." 
That  section  treats  the  making  an  entry  as  something  more  than 
merely  being  on  the  land,  and  claiming  it.    The  10th  section  seems 
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to  require  something  more  than  the  merely  formally  going  upon  the 
land.  The  making  an  entry  amounts  to  nothing  unless  something 
is  done  to  divest  the  possession  out  of  the  tenant  and  revest  it 
in  fact  in  the  lord.    We  are  bound  by  the  plain  words  of  the  statute. 

Williams,  J. : 

I  am  of  the  same  opinion.  It  is  quite  clear  that  the  lord  was  not 
in  possession  of  the  land  and  the  hut  in  question  in  the  year  1885, 
and  that  no  tenancy  at  will  ever  existed. 

Talfoubd,  J. : 

It  is  with  great  regret  that  I  feel  myself  compelled  to  come  to  the 
same  conclusion.  The  kindness  and  forbearance  of  the  lord  have 
unfortunately  *f urnished  the  tenant  with  the  weapons  to  resist  his 
right. 


DOBd. 
Bakeb 

9, 
COOMBES. 


[  •719  1 


Rule  refused. 


KIMPTON  V.  WILLEY. 

(9  0.  B.  719—729  ;  S.  C.  19  L.  J.  C.  P.  269;  14  Jur.  762.) 

A.,  having  a  cause  of  action  against  B.  for  19/.  0«.  Sd,  for  money  lent 
between  the  years  1846  and  1849 ;  and  also  a  cause  of  action  against  him 
on  a  separate  account,  for  goods  sold  and  delivered,  work  and  labour,  and 
money  paid,  between  the  years  1845  and  1849,  amounting  to  19/.  Ida,,  after 
deducting  a  payment  on  account  of  8/.  5s,  3d.,  levied  two  plaints  in  respect 
of  them  in  the  county  court :  Held,  that  this  was  not  a  splitting  or  dividing 
of  "  a  cause  of  action,*'  within  the  meaning  of  the  63rd  section  of  the  9  &  10 
Vict  c.  95(1). 

Held,  also,  that  the  Judge  of  the  county  court  had  jurisdiction  to  inquire 
whether  B.  had  consented  to  A.'s  claim  being  so  reduced,  and  that  that  fact 
need  not  be  stated  in  the  particulars  of  demand. 

SembU,  that  prohibition  lies  to  the  county  court  even  after  execution  levied. 

Lush,  on  a  former  day  in  this  Term,  obtained  a  rule  nisi  for  a 
prohibition  to  the  Judge  of  the  Herefordshire  County  Court,  pro- 
hibiting him  from  proceeding  further  on  the  judgments  obtained 
by  the  plaintiff  in  two  plaints  in  that  Court. 

The  particulars  of  demand  in  the  first  of  these  cases,  plaint  C  142, 
was  as  follows : 

1846,  April  20.  Cash 
1849,  April  7.  Cash 
1849.  July   14.    Cash 

Interest         ... 


(1)  See  now  s.  81  of  the  County  Courts  Act,  1888.— J.  G.  P. 

88—2 


£ 

a. 

d. 

10 

0 

0 

6 

0 

0 

2 

0 

0 

2 

0 

8 

£19 

0 

0 

1850. 
AprU  30. 

[7I»] 
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The  particulars 

in  plaint  C.  143  were  as  follows : 

r, 
WiLLEY. 

£    ».  d. 

1846.  Nov.  26. 

Journey  to  Baron  Dimsdale 

-220 

Chaise  hire 

-    0  10    6 

1846.  May  18. 

Taking  inventory    - 

-560 

Writing  and  copying    - 

-    0  10    6 

July  14. 

Two  quarters  of  oats 

•     2  14    6 

[720] 

1849.  April  7. 

Oats      .... 

-480 

Tares 

-    1  10    0 

May     . 

Oats     .... 

-17    0 

July  12. 

Journey      ... 

-220 

Expenses 

-    0  10    6 

Very  many  attendances 

-    6  16    0 

£21  16    0 

Beceived  from  William  Pinnock 

•    8    6    8 

jei9  10    9 

Commission 

-080 

Receipt  stamp  - 

-    0    0    3 

£19  19    0 

The  affidavit  of  the  defendant  and  his  attorney,  upon  which  the 
rule  was  moved,  stated,  that  both  plaints  came  on  to  be  heard 
before  the  Judge  of  the  county  court  on  the  20th  of  March,  1850, 
plaint  C.  148  being  first  called  on ;  that  the  defendant's  attorney 
objected  that  the  Judge  had  no  jurisdiction,  because  (as  disclosed  by 
the  particulars)  the  demand  exceeded  20Z.,  though  reduced  below 
that  sum  by  a  credit  for  8L  5$.  Sd.  given  without  the  defendant's 
consent;  and  that  the  Judge  overruled  the  objection,  heard  the 
case,  and  gave  judgment  for  the  plaintiff  for  111.  9«.,  and  costs 
5L  U. ;  that  plaint  C.  142  was  then  called  on,  when  the  defendant's 
attorney  objected  that  the  Judge  had  no  jurisdiction,  because  the 
subject-matter  of  that  and  the  preceding  plaint  together  constituted 
but  one  cause  of  action,  exceeding  20!.,  and  that  it  was  not  com- 
petent to  the  plaintiff  to  split  them ;  and  that  this  objection  also 
was  overruled  by  the  Judge,  who,  after  hearing  the  case,  gave 
judgment  for  the  plaintiff  for  111.,  costs  4{.  6s.  6d. 


VOL.  Lxxxii.]       1850.     C.  p.     9  C.  B.  721— 723.  517 

Hawkins  now  Hhowed  cause  :  Kimpton 

Execution  having  been  executed  in  this  case,  the  application  for      Willet. 
a  prohibition  is   too  late ;  there  remains  nothing  upon  which  it       C  ^^i  ] 
could    operate :    HaU    v.    Norwood  (l) ;   Re  Poe  (2)  ;   Robinson  v. 
Lenaghan  (3). 

(Williams,  J. :  In  the  Articuli  Cleri,  2  Inst.  602,  in  the  answer  to 
Art  3,  it  is  said  that  /'  the  King's  Courts  that  may  award  prohibi- 
tions, being  informed,  either  by  the  parties  themselves,  or  by  any 
stranger,  that  any  Court,  temporal  or  ecclesiastical,  doth  hold  plea; 
of  that  whereof  they  have  not  jurisdiction,  may  lawfully  prohibit 
the  same,  as  well  after  judgment  and  execution  as  before." 

Wilde,  Ch.  J.,  referred  to  Com.  Dig.  Prohibition  (D.),  and  to 
Roberts  v.  Humby  (4). 

Then,  as  to  the  merits,,  there  was  no  splitting  of  a  cause  of  action 
here,  within  the  case  of  Orimbly  v.  Aykroyd{b).  When  the.  first 
plaint  was  heard,  it  did  not  appear  that  the  plaintiff  had  any  further 
claim  against  the  defendant.  [He  cited  Necdev.  Ellisifi),  Rexy. 
The  Sheriff  of  Herefordshire  (7),  and  Wickliam  v.  Lee  (8).] 

(Maulb,  J. :  In  Jagoe's  County  Co,urt  Practice,  52,  I  find  an  [  723  ] 
Irish  case  upon  this  subject,  which  is  thus  stated :  "  Splitting 
demands,  prohibited  by  the  Irish  statutes  (9)  in  nearly  the  same 
words  as  in  this  section,  has  been  a  subject  of  judicial  consideration 
in  a  case  on  appeal  before  Bushe,  Ch.  J.,  at  the  Dundalk  Summer 
Assizes,  1833 :  The  plaintiff  below  brought  a  civil  bill  for  use  and 
occupation,  to  recover  one  gale  of  rent.  There  were  two  gales  due 
at  the  time,  which  together  amounted  to  a  sum  exceeduig  the 
jurisdiction,  but  separately  were  within  it.  The  plaintiff  below 
obtained  a  decree,  against  which  the  defendant  appealed.  For  the 
appellant  it  was  contended  that  the  case  came  within  the  prohibitory 
words  of  the  statute,  as  the  two  gales  might  clearly  have  been 
included  in  one  declaration,  and  that  it  was  vexatious  to  divide  the 
claim.  For  the  respondent  it  was  argued,  that  the  true  test  was, 
not  whether  the  claim  might  be  joined  in  the  same  declaration; 
and  that  a  debt  might  by  mutual  arrangement  be  divided  into 

(1)  1  Sid.  166.  (6)  1  Dowl.  &  L.  163. 

(2)  39  R  R.  621  (5  B.  &  Ad.  681).  (7)  1  B.  &  Ad.  672. 

(3)  2  Ex.  333.  (8)  76  B.  R.  334  (12  Q.  B.  621). 

(4)  49  K.  B.  535  (3  M.  &  W.  120).  (9)  Courts  of  Conscience  Acts. 

(5)  I  Ex.  479. 
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KiMPTON  several  aliquot  parts,  and  a  promissory  note  taken  for  each  part, 
wiu'et.  which  was  frequently  done  for  the  purpose  of  making  the  summary 
remedy  by  civil  bill  attach,  to  recover  each  separately,  which  could 
not  be  the  case  while  the  demand  was  entire  and  undivided. 
BusHB,  Gh.  J.,  referred  to  the  case  of  CcUms  v.  Whelan  (i),  as 
bearing  upon  the  question,  and  was  at  first  inclined  to  consider  the 
decree  erroneous :  but  Mr.  Hannan,  atnicus  curia,  having  referred 
[  ♦724  ]  *him  to  the  case  of  Rex  v.  The  Sheriff  of  Herefordshire  (2),  the 
Chief  Justice  on  the  next  day  stated  that  that  case  was  so  much  in 
point  as  to  put  an  end  to  any  further  difficulty,  and  affirmed  the 
decree.'*) 

The  mere  statement  of  the  defendant  that  the  subject-matters  of  the 
two  plaints  form  but  one  cause  of  action,  is  not  enough  to  oust  the 
jurisdiction  of  the  county  court.  There  must  be  some  evidence  to 
which  the  Judge  may  apply  his  discretion.  Vines  v.  Arnold  (3), 
Woodhams  v.  Newman  (4),  and  Beswick  v.  Capper  (5),  were  also 
cited. 

Lttsh,  in  support  of  his  rule : 

The  particulars  of  demand  show  that  the  plaintiff's  claim  in 
respect  of  plaint  G.  148,  was  for  271.  16s.,  and  that  there  was  a 
set-off  reducing  it  to  191.  I9s. 

(Maule,  J. :  Consistently  with  what  appears  on  the  affidavit,  the 
191. 19s.  might  have  been  ascertained  as  a  liquidated  balance.) 

The  matter  being  prima  facie  beyond  the  jurisdiction  of  the  county 
court,  it  is  for  the  plaintiff  to  show  facts  to  bring  the  case  within  it.  In 
Cole  V.  Knight  (6),  where  the  plaintiff,  having  an  original  claim 
against  the  defendant  for  more  than  20Z.,  gave  credit  for  certain 
sums  as  payments  on  account,  some  of  which  were  in  fact  moneys 
lent  to  him  by  the  defendant,  others,  moneys  received  by  him  to 
the  defendant's  use,  and  others,  moneys  the  produce  of  goods  of  the 
defendant  which  the  plaintiff  had  sold,  and  the  proceeds  of  which 
he  had  appropriated ;  and  the  plaintiff  by  this,  and  by  abandoning 
the  remainder,  reduced  his  claim  below  201.,  and  brought  a  plaint 
in  the  county  court — this  Court  awarded  a  prohibition.  Although 
the  Judge  must  exercise  his  discretion  at  the  time  as  to  whether 
[  *725  ]      or  not  the  case  is  within  his  jurisdiction,  his   ^decision  is  not 

(1)  Hudson  &  Brooke,  552.  (4)  7  C.  B.  654. 

(2)  1  B.  &  Ad.  672.  (5)  7  C.  B.  669. 

(3)  79  E.  K.  653  (8  C.  B.  632).  (6)  New  County  Court  Cases,  164. 
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conQlusive,  but  may  be  reviewed  on  a  motion  for  a  prohibition :  Kimptok 
Thompson  v.  Ingham  (i).  The  sabject-matter  of  the  two  plaints  willkt. 
here  constituted  one  "cause  of  action/'  ns  that  is  explained  in 
the  judgment  of  the  Court  of  Exchequer  in  Ch-imMy  v.  Aykroyd.  If 
the  whole  formed  one  cause  of  action  in  that  sense,  the  jurisdiction 
clearly  is  exceeded.  The  case  of  Rex  v.  The  Sheriff  of  HerefordBhire 
is  distinctly  overruled  by  Qrimhly  v.  Aykroydy  and  by  the  test 
suggested  by  Eblb,  J.,  in  Wickham  v.  Lee.  It  is  clear  that  all  these 
demands  might  have  been  included  in  one  count. 

WiLDB,  Ch.  J. : 

This  case  has  undergone  some  considerable  discussion,  the  Court 
being  anxious  not  to  run  counter  to  any  of  the  authorities.    In  the 
result,  however,  it  does  not  occur  to  me  that  it  presents  any  very 
serious  difficulty.     This  is  an  application  for  a  prohibition,  on  the 
ground  that  the  county  court  has  exceeded  its  jurisdiction.    Let  us 
see  how  the  matter  is  presented  before  us.     The  affidavits  upon 
which  the  rule  was  moved,  state  that  two  plaints  were  entered  in 
the  county  court  against  the  defendant,  at  the  suit  of  the  plaintiff,— 
the  one  for  191.  Os.  8d.  for  money  lent  and  interest, — the  other  for 
191.  198.,  being  the  balance  of  an  account  for  work  and  labour  and 
goods  sold,  amounting  originally  to  271. 16e. ;  and  that  these  two 
sums  added  together  exceed  the  amount  for  which  the  county  court 
has  jurisdiction.     The  affidavits  then  go  on  to  allege,  that  both 
plaints  were  heard  on  the  same  day ;  that,  when  the  first  was  called 
on,  the  defendant's  attorney  objected  to  the  hearing  thereof,  on  the 
ground  that  the  Judge  had  no  jurisdiction,  inasmuch  as  the  par- 
ticulars of  demand  disclosed  a  cause  of  action  exceeding  20^.,  which 
could  not  be  reduced  by  the  set-off  (also  ^disclosed  by  the  particulars)^      [  *726  J 
so  as  to  bring  it  within  the  jurisdiction,  in  the  absence  of  an 
adjustment  or  ascertainment  of  the  balance  by  the  assent  of  both 
parties;  and  that  the  Judge  over-ruled  the  objection,  heard  the 
case,  and  made  an  order  upon  the  defendant  to  pay  17^.  9s.  for 
debt,  and  61.  Is.  for  costs.     The  affidavit  further  states  that  the 
other  plaint  was  then  called  on,  when  the  defendant's  attorney 
objected,  that,  as  the  plaintiff's  claim  in  the  whole  amounted  to  S9L 
in  respect  of  one  entire  cause  of  action,  it  was  not  competent  to  him 
to  split  it  for  the  purpose  of  bringing  two  actions  in  the  county 
court ;  and  that  the  Judge  notwithstanding  proceeded  to  hear  the 
plaint,  and  made  an   order  on  the  defendant  to  pay  the  sum 
(1)  80  B.  B.  376  (14  Q.  B.  710). 
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KiMPTOK  demanded  (192.  Os.  8d.),  and  costs.  The  defendant  himself,  by 
WILLB7.  affidavit,  negatives  that  there  was  any  settlement  of  accounts 
between  himself  and  the  plaintiff,  or  any  agreement  that  the 
set-off  should  be  allowed.  So  far,  therefore,  as  regards  the  first 
plaint,  this  is  a  case  in  which  the  county  court  has  given  judgment 
for  the  plaintiff  for  111.  9s.  There  is  not  a  word  in  the  affidavits  as 
to  how  that  amount  is  made  up.  It  is  not  stated  that  it  was 
reduced  by  a  set-off.  Beyond  all  doubt,  it  is  the  duty  of  a  party 
who  comes  to  this  Court  to  ask  for  a  prohibition  to  lay  before 
it  proper  grounds  for  inducing  it  to  come  to  the  conclusion  that 
there  has  been  an  excess  of  jurisdiction  on  the  part  of  the  inferior 
tribunal.  How  does  that  appear  here?  The  affidavits  merely 
state,  that,  on  the  plaint  being  called  on,  the  defendant's  attorney 
objected  to  the  hearing,  but  that  the  Judge,  notwithstanding  that 
objection,  heard  and  disposed  of  the  plaint.  Was  it  the  duty  of  the 
Judge  to  yield  to  an  objection  thus  presented  to  him  ?  How  could 
he  anticipate  what  the  case  would  be  ?  It  might  have  been  shown 
that  the  sum  sought  to  be  recovered  was  an  agreed  balance.  The 
objection  is  not,  that,  at  the  conclusion  of  the  case,  an  excess  of 
[  •727  ]  ^jurisdiction  appeared.  The  case,  then,  stands  thus :  There  was  a 
plaint  in  which  the  plaintiff  claimed  192.  19^.,  and  a  judgment 
given  for  the  plaintiff  for  111.  ds.  and  costs,  without  anything  to 
show  that  the  Judge  in  any  way  exceeded  his  jurisdiction.  The 
only  objection  disclosed  by  the  affidavits  was  one  that  was  perfectly 
unfounded,  and  very  properly  over-ruled  by  the  Judge.  The  present 
case  is  wholly  beside  that  of  Bencick  v.  Capper,  There,  it  appeared 
that  the  plaintiff  was  allowed  in  the  county  court  to  prove  a 
demand  of  227!.  2b.  6d.,  and  to  reduce  the  amount  by  a  set-off  of 
1861.  168.  9d.,  and  then  to  abandon  so  much  of  the  balance  as 
exceeded  20Z.,  and  so  to  take  a  verdict  for  201.  It,  therefore, 
appeared  affirmatively  to  the  Court  in  that  case  that  the  Judge  of 
the  county  court  had  gone  into  matters  much  beyond  his  jurisdiction. 
Here,  however,  there  is  no  one  fact  to  lead  the  Court  to  the  con- 
clusion that  there  has  been  any  excess  of  jurisdiction,  and, 
consequently,  so  far  as  regards  the  plaint  which  was  first  heard  in 
the  county  court,  no  ground  for  a  prohibition. 

As  to  the  other  plaint  also,  1  am  of  opinion  that  the  plaintiff  has 
failed  to  make  out  a  case  for  the  interposition  of  this  Court.  That 
part  of  the  case  stands  upon  a  different  footing.  The  plaintiff 
claimed  19/.  08.  8d.  for  money  lent.  The  objection  was,  that  that 
demand,  though  presented  as  a  separate  and  distinct  demand,  was. 
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in  truth,  only  part  of  a  larger  demand  which  exceeded  the  amount     Kimpton 

to  which  the  jurisdiction  of  the  county  court  is  limited.     Suppose      Willey. 

the  prohibition  were  to  go»  what  would  be  its  effect  ?    What  would 

the  plaintiff  recover  on  that  account,  if  he  sued  in  the  superior 

Court  ?    Why,  19L  0«.  8d.  only.    Why  should  he  not  proceed  for 

that  in   the  county  court?    The  case  is  precisely  one   that  is 

provided  for  by  the  statute.    If  a  plaintiff,  suing  in  a  county  court, 

proves  a  demand  ^exceeding  the  limits  of  the  county  court's  juris-      [  *728  ] 

diction,  he  will  be  nonsuited  unless  he  will  consent  to  abandon 

the  excess ;  and  the  fact  of  his  having  done  so  must  be  recorded  on 

the  face  of  the  judgment.    Nothing  of  that  kind  was  done  here. 

At  the  time  this  plaint  was  heard,  the  demand  thereby  sought  to 

be  recovered  was  the  only  demand  which  the  plaintiff  had  against 

the  defendant ;  for,  he  had  already  recovered  a  judgment  of  the 

same  Court  for  the  other  part  of  his  demand,  and  192.  Os.  6d. 

was  all  he  could  be  entitled  then  to  recover  in  any  Court.    But, 

independently  of  that,  this  is  a  demand  for  money  lent.     The 

other  was  for  work  and  labour,  goods  sold  and  delivered,  and  for 

commission.     It  is  insisted  that  the  whole  formed  but  one  entire 

debt.    What  evidence  was  there  of  that  ?    It  did  not  appear  that 

the  parties  had  ever  treated  it  as  one  entire  demand ;  and  the 

items  do  not  necessarily  show  that  it  formed  one  account.    Both 

grounds,  for  a  prohibition,  therefore,  fail,  and  the  rule  must  be 

discharged. 

Mauls,  J. : 

I  am  of  the  same  opinion.  The  Lobd  Chief  Justice  has  gone 
so  fully  into  the  reasons  on  which  the  judgment  of  the  Coubt  is 
founded,  that  it  is  enough  for  me  to  say  that  I  entirely  concur 
in  the  view  he  has  taken.  With  respect  to  the  case  of  Thompson 
V.  Ingham,  the  record  conclusively  showed  that  the  title  to  the 
land  came  in  issue  in  the  county  court.  Here,  nothing  appears  to 
show  that  a  question  of  a  larger  sum  of  20L  was  in  issue.  If  it 
had  appeared  that  a  larger  sum  than  201.  was  in  issue,  and  that 
the  county  court  had  decided  on  a  controverted  question  whether 
that  was  so  or  not,  if  he  had  no  jurisdiction  to  entertain  a  claim 
exceeding  202.,  we  should  have  been  bound  to  treat  it  as  a  case  of 
excess  of  jurisdiction.  I  do  not,  however,  think  that  that  is  so. 
If  the  party,  having  a  demand  for  more  than  202.,  chooses  to  claim 
no  more  *he  may  recover  that  sum,  electing  to  abandon  the  rest.  L  *72»  ] 
There   is,   therefore,  a  manifest  difference  with  respect   to  the 


522  1850.     C.  P.     9  C.  B.  729.  [r.r. 

KiMPTOM      jurisdiction  of  the  coonty  courti  between  the  implied  prohibition  as 
wiLLET.      ^  debts  exceeding  201.  and  the  prohibitory  clause  as  to  matters  of 

title.     That  materially  distinguishes  the  case  of  Thompson  v.  Ingham 

from  the  present  case. 

Williams,  J. : 

I  am  of  the  same  opinion.  A  prohibition  ought  not  to  go  unless 
it  clearly  appears  that  the  Judge  of  the  inferior  Court  has  acted 
without  jurisdiction.  The  burthen  of  making  that  out  is  cast 
upon  the  party  making  the  application.  I  am  not  satisfied,  upon 
the  affidavits,  that  the  subject-matter  of  the  two  claims  here 
constituted  ''  one  cause  of  action/'  within  any  reasonable  interpre- 
tation of  the  68rd  section  of  the  Act.  With  regard  to  the  point 
made  as  to  the  set-off,  all  that  the  affidavits  disclose,  is,  that  there 
was  a  premature  objection  urged  on  the  part  of  the  defendant  at 
the  trial,  which  the  Judge  very  properly  over-ruled. 

Talfoubd,  J. : 

I  am  of  the  same  opinion.  As  to  the  main  question,  the  case 
seems  to  me  to  differ  materially  from  that  of  Grimily  v.  Aykroyd. 
There  is  nothing  here  giving  a  common  character  to  the  two  sets  of 
items,  as  there  was  in  that  case,  except  that  the  whole  might  have 
been  included  in  one  declaration.  In  Qriinbly  v.  Aykroyd  there 
was  one  entire  system  of  dealing,  the  demand  arising  all  out  of 
one  state  of  things.  This  rule,  therefore,  may  well  be  discharged 
without  at  all  interfering  with  the  authority  of  that  case. 

Ride  discliarged,  with  cosU. 


1850.         PALLISTER  v.  The  MAYOR,  &c.,  of  GRAVESEND. 

'^'!!!!2^'  (9  a  B.  774—787 ;  S.  C.  19  L.  J.  C.  P.  358.) 

I-        J  A  bond  given  by  a  corporation,  after  the  passing  of  the  5  &  6  Will.  IV. 

c.  76(1),  but  before  the  passing  of  6  &  7  Will.  IV.  c.  104(1),  to  secure  a 
sum  of  money  borrowed  for  the  purpose  of  paying  debts  contracted  by  the 
corporation  before  the  passing  of  the  iirst-mentioned  Act,  is  valid,  notwith* 
standing  the  92nd  section  of  the  former  Act  might  interpose  a  difficulty  in 
the  way  of  the  obligee's  obtaining  satisfaction  of  a  judgment  thereon  (2). 

This  was  an  action  of  debt,  in  which  the  plaintiff  declared  in  his 
first  count  on  a  bond  made  by  the  defendants  on  the  1st  of  July, 

(1)  Bepealed  by  45  &  46  Vict.  c.  50.  a  B.  D.  492,  58  L.  J.  Q.  B.  558,  a 

(2)  Cited  with  approval  in  Att,-Oeti.  case  upon  the  corresponding  section 
V.  Mayor,  <kc,  of  NewcastU-upmi-Tyne  (a  144)  of  the  Municipal  Corporations 
and  North  Eastern  Railway  (1889)  23  Act,  1882.— J.  G.  P. 
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1836,  in  the  second  for  money  lent,  in  the  third  for  money  had  and 
received  by  the  defendants  to  his  use,  in  the  fourth  for  interest, 
and  in  the  fifth  for  money  dae  upon  an  account  stated. 

Second  plea,  to  the  first  count,  that  the  defendants  are  a  body 
corporate,  and  the  mayor,  aldermen,  and  burgesses  of  the  borough 
of  Gravesend,  being  the  borough  of  Gravesend  in  the  schedule  A. 
to  a  certain  Act  made  and  passed  in  the  sixth  year  of  the  reign 
of  his  late  Majesty,  King  William  the  Fourth,  intituled  *'  An  Act 
to  provide  for  the  regulation  of  municipal  corporations  in  England 
and  Wales,"  (i)  and  that,  after  the  passing  of  the  said  Act,  and 
before  the  making  of  the  said  supposed  writing  obligatory,  to  wit, 
on  the  26th  of  December,  1835,  councillors  under  the  provisions 
of  the  said  Act  were  duly  elected  for  the  first  time,  and  the  said 
election  was  then  duly  declared ;  and  thereupon  then  the  mayor, 
jurats,  and  inhabitants  of  the  villages  and  parishes  of  Gravesend 
and  Milton,  in  the  county  of  Kent,  being  the  governing  body  of 
the  body  corporate  named  in  conjunction  with  such  borough  in 
the  said  schedule,  went  out  of  ofiice,  and  their  whole  powers  and 
*duties  ceased,  pursuant  to  the  said  Act  f :  That  afterwards,  and 
after  the  passing  of  the  said  Act,  and  before  the  makiug  of  the  said 
supposed  writing  obligatory  in  the  said  first  count  mentioned,  to 
wit,  on  the  1st  of  January,  1836,  a  treasurer  of  the  said  borough, 
to  wit,  one  John  Hales,  was  duly  elected  according  to  the  provisions 
of  the  said  Act:  That,  before  the  making  of  the  said  supposed 
writing  obligatory,  to  wit,  on  the  day  and  year  last  aforesaid,  they, 
the  defendants,  were,   and  from   thence   hitherto    had   been,   a 
corporation  within  and  subject  to  the  provisions  of  the  said  Act, 
and  not  otherwise :  That  afterwards,  and  before  the  passing  of  an 
Act  of  Parliament  made  and  passed  in  the  seventh  year  of  the 
reign  of  his  late    Majesty,   ICing   W^illiam   the  Fourth,  intituled 
''An  Act  for  the  better   administration  of    the  borough  fund  in 
certain  boroughs"  (2),  and  before  the  passing  of  a  certain  Act  of 
Parliament  made  and  passed  in  the  first  year  of  the  reign  of  our 
lady  the  now  Queen,  intituled  **  An  Act  to  amend  an  Act  for  the 
regulation  of  municipal  corporations  in  England  and  Wales  "  (3), 
to  wit,  on  the  1st  day  of  July,  1836,  it  was  unlawfully  agreed  by 
and  between  the  plaintiff  and  the  defendants,  that  the  plaintiff 
should  lend  and  advance  to  the  defendants  the  sum  of  600Z.  to  be 
secured  by  such  bond  so  conditioned  as  above  set  forth  :  That  the 

(1)  6  &  6  Wm.  IV.  c.  76.  (3)  7  Will.  IV.  &  1  Vict.  c.  78. 

(2)  6  &  7  Will.  IV.  c  104. 


Pallistek 

r. 
The  Mayor, 

&0.,  OF 
GUAYESEND. 


[  'TTS  ] 


524  1850.     a  P.     9  C.  B.  775—777.  [u.n: 

PALLI8TEK  plaintiff  did  then  unlawfully  lend  and  advance  to  the  defendants 
Thb  Mayor,  the  said  sum  of  600L,  and  the  defendants  did  then  unlawfully  make 
GuAVBSBND  ^"^  deliver  to  the  plaintiff  the  said  supposed  writing  obligatory  in 
the  first  count  mentioned,  and  the  same  then  was  made  .and  sealed 
as  therein  mentioned,  and  in  pursuance  of  the  said  loan  and 
advance  made  to  the  said  body  corporate  after  the  passing  of  the 
[  ^776  ]  said  Act  to  provide  for  the  regulation  of  ^municipal  corporations  in 
England  and  Wales:  That  the  said  writing  obligatory  was  not 
made  or  given  to  secure  the  payment  of  any  lawful  debt  due  from 
the  said  body  corporate  to  any  person,  contracted  before  the  passing 
of  the  said  last-mentioned  Act,  and  unredeemed,  or  any  part 
thereof,  or  the  payment  of  any  interest  of  such  debt  or  any  part 
thereof,  or  any  part  of  such  interest,  nor  was  the  said  supposed 
writing  obligatory  made  or  given  in  respect  of  any  right,  interest, 
claim,  or  demand  of  any  person  or  persons,  or  body  corporate  or 
bodies  corporate,  by  virtue  of  any  proceeding  either  at  law  or  in 
equity  which  had  been  instituted  before  the  passing  of  the  said  last- 
mentioned  Act,  or  at  any  other  time,  or  by  virtue  of  any  mortgage 
or  otherwise :  That  the  said  supposed  writing  obligatory  was  not 
given  for,  towards,  or  on  account  of  t  i  the  salary  of  any 
mayor,  or  of  any  recorder  or  police  magistrate  whatever,  or  for, 
towards,  or  on  account  of  the  salary  of  any  town-clerk  or  treasurer 
whatever,  or  of  any  other  officer  at  any  time  appointed  by  the 
council  of  the  said  borough,  or  for,  towards,  or  on  account  of  any 
payment  of  any  expenses  incurred  at  any  time  in  preparing  or 
printing  any  burgess-lists,  ward-lists,  or  notices,  or  other  matters 
attending  such  elections  as  are  in  the  said  Act  mentioned,  or  for, 
towards,  or  on  account  of  any  sum  whatever  paid  or  to  be  paid  by 
the  said  borough  to  the  treasurer  of  any  county  as  in  the  said  last- 
mentioned  Act  is  provided,  or  for,  towards,  or  on  account  of  the 
expense  of  maintaining  any  borough-gaol,  house  of  correction,  or 
corporate  buildings  whatever,  or  the  payment  of  any  constables,  or 
of  any  other  expenses  incurred  in  carrying  into  effect  the  provisions 
of  the  said  last-mentioned  Act,  of  which  several  premises  the 
plaintiff  had  always  had  notice ;  wherefore  the  defendants  said  that 
the  said  writing  obligatory  was  and  is  void,  illegal,  and  of  no  effect. 
Verification. 
[  777  ]  To  this  plea  the  plaintiff  replied,  that  the  said  sum  of  6,000{. 

lent  and  advanced  by  the  plaintiff  to  the  defendants  as  in  the  second 
plea  mentioned,  was  money  borrowed  by  the  council  of  the  said 
borough  for  the  piu*pose  of  being  applied,  and  which  was  actually 
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aj^plied,  to  wit,  on  &c.,  towards  the  satisfaction  and  discharge  of  a     Fillister 
debt  contracted  by  the  said  body  corporate  before  the  passing  of    the  Mayob, 
the  said  Act  made  and  passed  in  the  sixth  year  of  the  reign  of  his    Q^y^^jy 
late  Majesty  King  William  the  Fourth,  intituled  *'  An  Act  to  pro- 
vide for  the  regulation  of  municipal  corporations  in  England  and 
Wales,"  to   wit,  a  certain  debt  of  670Z.  due  and  owing  to   one 
William  Wood. 

Demurrer,  on  the  ground  that  it  did  not  appear  by  the  second 
plea  that  there  was  any  bargain  between  the  plaintiff  and  the  said 
council  and  the  said  William  Wood,  or  either  of  them,  that  the  said 
money  should  be  or  was  borrowed  or  applied  for  the  purpose  in  the 
plea  mentioned.     Joinder. 

Fifth   plea,   to  the  second,   fourth,  and    fifth  counts,   that  the 

defendants  are  a  body  corporate,  &e.  (as  in  the  second  plea,  down 

to  the  first  [obelisk] :)  That  afterwards,  and  after  the  passing  of  the 

said  Act,  and  before  the  lending  of  the  moneys  in  the  second  count 

mentioned,  to  wit,  on  the  1st  of  January,  1886,  a  treasurer  of  the  said 

borough,  to  wit,  one  John  Hales,  was  duly  elected  according  to  the 

provisions  of  the  said  Act :    That,  before  the  accruing  of  any  of 

the  supposed  causes  of  action   in   the   introductory  part  of  this 

plea  mentioned,  to  wit,  on  &c.,  the  defendants  were,  and  from 

thence  hitherto  had  been,  a  corporation  within  and  subject  to  the 

provisions  of  the  said  Act,  and   not  otherwise:  That  afterwards, 

and  before  the  passing  of  an  Act  of  Parliament  made  and  passed  in 

the  seventh  year  of  the  reign  of  his  late  Majesty  King  William  the 

Fourth,  intituled  "  An  Act   for  the  better   administration   of  the 

borough  *fund  in  certain  boroughs  **  (i),  and  before  the  passing  of      [  •778  ] 

a  certain  Act  of  Parliament  made  and  passed  in  the  first  year  of 

the  reign  of  our  lady  the  now  Queen,  intituled  ^'  An  Act  to  amend 

an  Act  for  the  regulation  of   municipal  corporations  in  England 

and  Wales"  (2),  to  wit,  on  the  1st  of  July,  1836,  the  said  money  in 

the  second  count  mentioned  was  unlawfully  lent  to  the  defendants 

by  the  plaintiff :  (The  plea  then  went  on  to  aver  that  the  money  in 

the  fourth  count  mentioned  was  interest  upon,  and  that  the  account 

stated  in  the  fifth  count  mentioned  was  stated  in  respect  of,  the 

money  lent  as  in   the  second  count  mentioned.)    That  the  said 

supposed  debt  and  causes  of  action  in  the  introductory  part  of  that 

plea  mentioned  were  not  contracted,  and  did  not  accrue,  before  the 

passing  of  the  first-mentioned  Act.     (The  plea  then  proceeded  to 

aver  that  the  debt  was  not  contracted  in  respect  of  any  of  the 

(1)  6  &  7  Will.  IV.  c  104  (2)  7  WiU.  IV.  &  1  Vict.  c.  78. 
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PALLisTBB  matters  mentioned  in  the  5  &  6  Will.  IV.  c.  76,  s.  92,  aa  in  the 
The  aiAYOR,  second  plea,  from  the  double  [obelisk!  to  the  end ;  concluding  with 
gAvmLd.  a  verification.) 

Beplication,  that  the  said  sum  of  money  in  the  second  count  men- 
tioned was  borrowed  by  the  council  of  the  borough  for  the  purpose 
of  being  applied,  and  which  was  actually  applied,  to  wit,  on  &c., 
towards  the  satisfaction  and  discharge  of  a  debt  contracted  by  the  said 
body  corporate  before  the  passing  of  the  said  Act  made  and  passed 
in  the  sixth  year  of  the  reign  of  his  late  Majesty  King  William  the 
Fourth,  intituled  ''  An  Act  to  provide  for  the  regulation  of  municipal 
corporations  in  England  and  Wales,*'  to  wit,  a  certain  debt  due  and 
owing  to  one  W.  Wood. 

Demurrer,  on  the  ground  that  it  did  not  appear  by  the  fifth  plea 

that  there  was  any  bargain    between  the  plaintiff  and  the  said 

[  *779  ]      council  and  the  said  W.  Wood,  or  •either  of  them,  that  the  said 

money  should  be  or  was  borrowed  or  applied  for  the  purpose  in 

that  plea  mentioned.    Joinder. 

Sixth  plea,  to  the  third  count,  that  the  defendants  were  a  body 
corporate  mentioned  in  schedule  A.  of  the  5  &  6  Will.  IV.  c.  76 ; 
that  councillors  were  duly  elected,  and  the  old  governing  body 
ceased ;  that,  after  the  passing  of  the  Act,  and  before  the  accruing 
of  the  cause  of  action  in  the  third  count  mentioned,  to  wit,  on  &c., 
a  treasurer  was  elected,  to  wit,  &c. ;  that  the  defendants  were  and 
had  been  a  corporation  under  the  provisions  of  the  Act ;  that,  before 
the  passing  of  the  statute  6  &  7  Will.  IV.  c.  104,  and  before  the 
passing  of  the  statute  7  Will.  IV.  &  1  Vict.  c.  78,  to  wit,  on  &c.,  it 
was  unlawfully  agreed  by  and  between  the  plaintiff  and  the  defen- 
dants, that  the  plaintiff  should  lend  and  advance  to  the  defendants 
the  sum  of  600Z.,  to  be  secured  by  a  bond  to  be  made  and  executed 
by  the  defendants,  whereby  they  should  acknowledge  themselves  to 
be  held  and  firmly  bound  to  the  plaintiff  in  the  penal  sum  of  1,2001., 
with  a  condition  for  the  payment  of  600Z.,  and  interest  at  the  rate 
of  51.  per  centum  per  annum  ;  that  the  plaintiff  did  then  unlawfully 
pay,  lend,  and  advance  to  the  defendants  the  said  sum  of  6001.  upon 
the  terms  aforesaid,  and  the  defendants  then  had  and  received  the 
same  in  pursuance  of  the  said  last-mentioned  agreement  for  the 
said  loan  and  advance,  which  was  the  said  money  in  the  said  third 
count  mentioned,  and  which  said  having  and  receiving  was  the  said 
having  and  receiving  therein  mentioned ;  that  they,  the  defendants, 
gave  and  delivered  to  the  plaintiff  the  said  supposed  writing  obligatory 
in  the  said  first  count  mentioned,  and  no  other,  being  so  null  and 
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void  as  in  the  second  plea  mentioned ;  and  that  the  supposed  debt     Pallister 
in  the  third  count  was  not  contracted  before  the  passing  of  the    thr  Mayor, 
first-mentioned  Act.     (The  plea  *then  went  on  to  aver  that  the  debt   gravksend 
therein  mentioned  was  not  contracted  in  respect  of  any  of  the       [  *780  ] 
matters  mentioned  in  the  5  &  6  Will.  IV.  c.  76,  s.  92,  as  in  the 
second  plea,  from  the  double  [obelisk]  to  the  end  ;  concluding  with 
a  verification.) 

To  this  plea  the  plaintiff  demurred  specially,  assigning  for  causes 
that  the  plea  was  argumentative ;  that  it  did  not  give  colour ;  that 
it  was  consistent  with  the  facts  stated  that  the  loan  was  legal ;  and 
that,  if  the  loan  and  bond  were  illegal,  the  plea  showed  no  reason  why 
the  money  should  not  be  recovered  under  the  third  count.    Joinder. 

Peacocky  for  the  plaintiff: 

The  main  question  is,  whether  a  corporation  can  legally,  since 
the  passing  of  the  Municipal  Corporation  Reform  Act,  5  &  6 
Will.  rV.  c.  76,  give  a  bond  for  money  borrowed  by  them.  The 
principal  objection  to  the  power  of  the  corporation  to  enter  into  such 
a  bond  as  this,  arises  on  the  92nd  section  of  that  Act.  That  section 
enacts,  **  that,  after  the  election  of  the  treasurer  in  any  borough, 
the  rents  and  profits  of  all  hereditaments,  and  the  interest,  divi- 
dends, and  annual  proceeds  of  all  moneys,  dues,  chattels,  and 
valuable  securities  belonging  or  payable  to  any  body  corporate 
named  in  conjunction  with  the  said  borough  in  the  schedules  A. 
and  B.  to  the  Act  annexed,  or  to  any  member  or  officer  thereof  in 
his  corporate  capacity,  and  every  fine  or  penalty  for  any  offence 
against  this  Act  (the  application  of  which  has  not  been  already 
provided  for),  shall  be  paid  to  the  treasurer  of  such  borough ;  and 
all  the  moneys  which  he  shall  so  receive  shall  be  carried  by  him 
to  the  account  of  a  fund  to  be  called  '  The  Borough  Fund ; '  and 
such  fund,  subject  to  the  payment  of  any  lawful  debt  due  from 
such  body  corporate  to  any  person,  which  shall  have  been  contracted 
before  the  passing  of  this  Act,  and  unredeemed,  or  so  much  thereof 
♦as  the  council  of  such  borough  from  time  to  time  shall  be  required  [  •781  ] 
or  shall  deem  it  expedient  to  redeem,  and  to  the  payment  from 
time  to  time  of  the  interest  of  so  much  thereof  as  shall  remain 
unredeemed,  and  saving  all  rights,  interests,  claims,  or  demands  of 
all  persons  or  bodies  corporate  in  or  upon  the  real  or  personal 
estate  of  any  body  corporate  by  virtue  of  any  proceedings  either 
at  law  or  in  equity  which  have  been  already  instituted  or  which 
may  be  hereafter  instituted,  or  by  virtue  of  any  mortgage  or 
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PAT.LI8TEK  otherwise,  shall  be  applied  towards  the  payment  of  the  salary  of  the 
Thk  matob,  u)ayor  and  of  the  recorder  and  of  the  police-magistrate  hereinafter 
&o.,  OF  mentioned,  when  there  is  a  recorder  or  police-magistrate,  and  of 
the  respective  salaries  of  the  town-clerk  and  treasurer,  and  of 
every  other  oiBcer  whom  the  council  shall  appoint,  and  also  toward 
the  payment  of  the  expenses  incurred  from  time  to  time  in  prepar- 
ing and  printing  burgess-lists,  ward-lists,  and  notices,  and  in  other 
matters  attending  such  elections  as  are  herein  mentioned,  and,  in 
boroughs  which  shall  have  a  separate  court  of  sessions  of  the 
peace  as  is  hereinafter  provided,  towards  the  expenses  of  the  prose- 
cution, maintenance,  and  punishment  of  offenders,  and  towards 
such  other  sum  to  be  paid  by  such  treasurer  of  such  county  as  is 
hereinafter  provided,  and  towards  the  expense  of  maintaining  the 
borough  gaol,  house  of  correction,  and  corporate  buildings,  and 
towards  the  payment  of  the  constables,  and  of  all  other  expenses 
not  herein  otherwise  provided  for,  which  shall  be  necessarily 
incurred  in  carrying  into  effect  the  provisions  of  this  Act."  The 
section  then  goes  on  to  direct  the  application  of  the  surplus,  and 
to  provide,  that,  if  the  fund  should  be  insufficient  for  the  purposes 
above  mentioned,  the  council  should  order  a  rate  to  make  up  the 
deficiency.  There  is  nothing  in  that  section  to  prevent  the  cor- 
poration from  entering  into  a  bond.  It  may  be  that  the  fund 
[  *782 1  ^created  by  that  section  cannot  be  made  available  for  the  pay- 
ment of  the  bond;  but  it  does  not  follow  that  the  corporation 
may  not  possess  other  property  which  would  be  available,  things 
which  yield  no  profit,  such  as  furniture,  paintings,  plate,  the 
mace,  &c.  By  the  1st  section  of  the  6  &  7  Will.  IV.  c.  104, 
*'  reciting  certain  provisions  of  the  92nd  section  of  the  former  Act, 
and  that  certain  difficulties  had  occurred  in  putting  the  said  Act 
into  execution,"  it  is  enacted,  ''  that,  from  and  after  the  pass- 
ing of  this  Act,  it  shall  be  lawful  for  the  council  of  any  borough 
named  in  the  said  schedules  to  execute  from  time  to  time  any  deed 
or  obligation  in  the  name  of  the  body  corporate  whose  council 
they  are,  for  securing  re-payment  and  satisfaction  of  any  debt  or 
obligation  contracted  by  or  on  behalf  of  the  said  body  corporate 
before  the  passing  of  the  said  Act  for  regulating  corporations." 
Here,  the  corporation,  after  the  passing  of  the  5  &  6  Will.  IV. 
c.  76,  and  before  the  passing  of  the  6  4  7  Will.  IV.  c.  104,  borrow 
money  of  the  plaintiff  for  the  purpose  of  paying  an  old  debt, 
giving  him  this  bond  by  way  of  security.  Under  the  last-men- 
tioned Act  they  might  have  given  the  bond  to  the  original  creditor, 
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and  then  no  question  could  have  arisen.  The  28th  section  of  the 
7  Will.  IV.  &  1  Vict.  c.  78— reciting  that  by  the  6  *&  7  Will.  IV. 
e.  104,  it  is  enacted  '*  that  it  shall  be  lawful  for  the  council  of  any 
borough  named  in  the  schedules  A.  and  B.  annexed  to  the  5  &  6 
Will.  IV.  c.  76,  to  execute  from  time  to  time  any  deed  or  obligation 
in  the  name  of  the  body  corporate  whose  council  they  are,  for 
securing  re-payment  and  satisfaction  of  any  debt  or  obligation 
contracted  by  or  on  behalf  of  the  said  body  corporate  before  the 
passing  of  the  said  Act  for  regulating  corporations,"  enacts  "  that 
any  money  borrowed  by  any  such  council  for  the  purpose  of  being 
applied,  and  which  shall  be  actually  applied,  in  or  towards  satisfac- 
tion and  discharge  of  any  such  pre-existing  debt  or  ^obligation, 
shall  be  deemed  and  taken  to  be,  within  the  true  intent  and  mean- 
ing of  the  said  Act  of  the  last  session  of  Parliament  (6  &  7 
Will.  IV.  c.  104),  a  debt  contracted  by  or  on  behalf  of  such  body 
corporate  before  the  passing  of  the  said  Act  for  regulating  corpora- 
tions." If  that  provision  is  retrospective,  there  is  an  end  of  the 
question. 

(Maulb,  J. :  The  28th  section  of  the  7  Will.  IV.  &  1  Vict.  c.  78, 
is  merely  an  extension  of  the  1st  section  of  the  6  &  7  Will.  IV. 
c.  104  ;  and  that  applies  only  to  cases  arising  after  the  passing  of 
that  Act.  As  soon  as  the  20th  of  August,  1836,  arrived,  the 
corporation  might  lawfully  give  a  bond  for  securing  a  debt  con- 
tracted  by  them  before  the  passing  of  the  6  &  6  Will.  IV.  c.  76. 
But  this  bond  was  given  before  that  date.) 

The  Municipal  Corporation  Beform  Act  does  not  take  away  the 
right  of  the  corporation  to  execute  a  bond. 

(Maulb,  J. :  If  you  are  right  in  that,  we  need  not  embarrass 
ourselves  with  the  other  questions.) 

There  may,  no  doubt,  be  a  difficulty  in  enforcing  the  judgment, 
inasmuch  as  the  borough  fund  could  not  be  made  available  to  pay 
it:  see  The  Attorney-General  v.  A8pinall(i).  Still  it  is  submitted 
that  there  is  nothing  in  the  92nd  section  to  prevent  the  corpora- 
tion from  entering  into  such  a  contract.  The  sixth  plea,  to  the 
third  count,  is  clearly  a  mere  argumentative  denial  that  the 
corporation  received  the  money  to  the  use  of  the  plaintiff.  If  it 
should  appear  that  the  money  was  obtained  by  them  in  pursuance 
of  an  illegal  agreement,  that  would  arise  under  Not  guilty. 
(1)  45  B.  E.  142  (I  Keen,  513;  2  My.  &  Or.  613). 
H.£. — VOL.  liXXXU.  84 


Pallisteb 

V. 

Thb  Mayor, 

&0.,  OF 

Gravksbnd. 


[  ♦788  ] 
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Pallmtbk        (Mauls,  J. :  The  defendants  say  fehe  bond  is  void,  that  it  is  given 
Thb  matob,  upon  a  consideration  which  has  failed.) 

&C.,  OF 

Gbavesekd.  BramweU,  contra: 

The  authorities  are  nnmeroas  to  show  that  the  7  Will.  IV.  Sc 
I  •Ts*  J       1  Vict.  78,  s.  28,  is  not  *retro8pective. 

[To  this  the  whole  Court  assented.] 

The  object  was,  to  allow  the  corporation  to  do  something  which  before 
they  could  not  do.  Then,  this  is  not  an  instrument  that  can  be 
enforced  against  the  corporation,  inasmuch  as  it  is  given  to  secure 
a  debt  which  the  borough  fund  is  not  liable  to  the  payment  of.  It 
may  seem  strange  to  say  that  a  corporate  body,  having  a  corporate 
seal,  cannot  bind  themselves  by  a  bond.  But  it  is  submitted  that 
they  have  no  more  authority  to  borrow  money  than  have  over- 
seers or  surveyors.  All  property  of  the  corporation  must  be  equally 
exempted  from  the  payment  of  debts.  There  can  be  no  reason  why 
the  Legislature  should  make  any  distinction  in  this  respect  between 
property  which  produces  profit  and  that  which  produces  none. 

(Maule,  J. :  The  corporation  might  clearly  sell  any  chattels  they 
possessed.    Might  they  not  also  be  taken  in  execution  ?) 

Clearly  not.  No  property  of  the  corporation  could  lawfully  be 
applied  to  the  payment  of  this  debt.  The  Court  cannot  give  judg- 
ment against  the  defendants  in  this  action,  because  such  judgment 
would  be  attended  with  consequences  which  the  Legislature  has 
declared  shall  not  ensue.  A  corporation  cannot  anticipate  its 
future  means,  be  they  what  they  may.  Jn  Reg.  v.  The  Totcn 
Council  of  Lichfield  (i),  the  Court  of  Queen's  Bench  quashed  an 
order  of  the  town  council  for  the  payment  of  a  debt  secured  by 
the  mayor's  promissory  note,  for  a  sum  of  money  borrowed  for  the 
purpose  of  paying  debts  of  the  corporation  incurred  since  the 
passing  of  the  5  &  6  Will.  IV.  c.  76. 

(Talfourd,  J. :  The  question  there  was  as  to  the  applicability  of 
the  borough  fund.) 

As  to  the  point  of  form,  the  sixth  plea,  it  is  submitted,  is  a  good 

plea,  inasmuch  as  it  confesses   and  avoids;   it  shows  the  bond 

[  *785  ]       declared  on  to  be  *that  the  contract  is  an  unlawful  one,  the  defendants 

have  contessed  the  receipt  of  so  much  money,  and  then  the  plea  is  bad. 

(1)  Dav.  ft  Mer.  491. 
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Peacock,  in  reply,  was  stopped  by  the  Coubt.  Pallmteb 

V. 

nr  T  /.\  Thb  Mayor, 

Maulb,  J.  (1) :  AC.,  OF 

Gravbsemd. 
I  am  of  opinion  that  this  bond  is  a  good  and  valid  bond.    As  to 

what  property  may  be  taken  in  satisfaction  of  the  judgment 
in  this  case,  or  what  may  be  the  difficulties  in  the  way  of  enforcing 
it,  these  are  matters  which  we  are  not  now  called  upon  to  consider. 
The  only  question  at  present  before  the  Court,  is,  whether  the 
plaintiff  shall  recover,  or  whether  he  shall  take  nothing  by  his  writ. 
I  see  nothing  in  the  Municipal  Corporation  Beform  Act  to  render 
this  bond  invalid.  It  is  conceded  that  it  would  have  been  valid 
before  that  Act.  The  92nd  section  creates  a  ''borough  fund," 
which  is  to  consist  of  the  rents  and  profits  of  all  hereditaments, 
and  the  interest,  dividends,  and  annual  proceeds  of  all  moneys, 
dues,  chattels,  and  valuable  securities,  belonging  or  payable  to  the 
body  corporate,  or  to  any  member  thereof  in  his  corporate  capacity, 
and  of  all  fines  or  penalties  for  offences  against  the  Act  the  applica- 
tion of  which  had  not  already  been  provided  for ;  and,  on  failure 
of  these  several  sources  of  revenue,  the  borough  fund  is  to  be  made 
up  by  a  rate  imposed  upon  the  inhabitants.  It  then  goes  on  to 
direct  what  expenses  shall  be  paid  out  of  the  borough  fund,  and 
concludes  with  a  provision  that  nothing  therein  contained  shall  be 
construed  to  render  any  part  of  the  real  or  personal  estate  of  the 
corporation  liable  to  the  payment  of  any  debt  contracted  by  the 
corporation  before  the  passing  of  the  Act.  The  bond  in  question 
was  given  for  money  borrowed  by  the  corporation  after  the  passing 
*of  the  Act.  It  does  not,  however,  follow  that  the  bond  cannot  be  [  *786  j 
enforced.  It  does  not  follow  that  the  corporation  may  not  have 
property  which  is  not  directly  affected  by  s.  92,  and  which  is  at 
their  disposition  independently  of  the  Act:  and  I  see  no  reason 
why  property  which  might  be  charged  or  disposed  of  at  the  will  of 
the  corporation,  might  not  be  subject  to  an  execution  for  the 
purpose  of  satisfying  a  judgment  on  this  bond.  Assuming  it, 
therefore,  to  be  true  that  the  fact  that  no  execution  could  issue 
upon  a  judgment  if  obtained,  might  be  pleaded  in  bar,  it  seems  to 
me  that  there  is  a  total  failure  of  any  ground  being  shown  for  the 
argument  that  has  been  urged  on  the  part  of  the  defendants.  I 
therefore  think  that  the  bond  is  a  good  one,  and  consequently  it 
follows,  as  has  been  very  properly  conceded,  that  the  pleas  are  bad, 
and  that  there  must  be  judgment  for  the  plaintiff. 
(1)  Wilde,  Ch.  J.  was  absent 
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TheMatob,  I  am  of  the  same  opinion.  Considering  the  powers  which 
gravbsend.  corporations  possessed  before  the  passing  of  the  6  &  6  Will.  IV. 
c.  77  [sic],  I  cannot  see  anything  in  that  Act  to  prevent  them  from 
executing  an  instrument  of  this  nature.  The  simple  question  for  us 
to  determine,  is,  whether  this  is  a  legal  bond  upon  which  the  obligee 
may  maintain  an  action.  I  agree  with  my  brother  Maulb  in  thinking 
that  it  is,  and  therefore  that  the  plaintiff  must  have  judgment. 

Talfoubd,  J. : 

I  am  entirely  of  the  same  opinion.  It  is  not  contended  that  this 
bond  would  not  have  been  valid  at  common  law :  but  we  are  asked 
to  infer  that  it  is  invalid  by  reason  of  the  provisions  contained  in 
the  92nd  section  of  6  &  6  Will.  IV.  c.  77  [sic].  Giving  to  the 
argument  urged  on  the  part  of  the  defendants  its  fullest  effect,  it 
merely  raises  difficulties  in  the  way  of  the  plaintiff  in  enforcing  the 
[  «787  ]  judgment.  Whether  the  ^plaintiff  can  obtain  the  fruits  of  his  judg- 
ment by  an  execution  or  by  a  viandanius,  the  bond  is  clearly  a  valid 
bond,  and  our  judgment  must,  valeat  quantum,  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

1850.  SERKELL  v.  The  DERBYSHIRE,  &c.,  RAILWAY 

•^!!L*^-  COMPANY. 

[.8il  ]  (9  C.  B.  811—830;  S.  0.  19  L.  J.  C.  P.  371.) 

A.,  B.,  and  C,  three  directors  of  a  Bail  way  Compauy,  in  fraud  of  the 
Company,  drew  a  cheque  upon  the  Company^s  bankers  in  favour  of  one  of 
their  body.  This  cheque,  though  bearing  the  stamp  usually  impressed 
upon  documents  issued  by  the  Company,  and  countersigned  by  the  secretary, 
did  not  upon  the  face  of  it  purport  to  be  di-awn  on  behalf  of  the  Company, 
nor  did  the  drawers  describe  themselves  therein  as  diiiectors :  Held,  that  the 
Company  were  not  liable  for  the  amount  to  a  haita  fidt  holder  for  value  (1). 

This  was  an  action  of  assumpsit.  The  first  count  of  the  declara- 
tion was  on  a  banker's  cheque  alleged  to  have  been  drawn  by  the 
defendants  on  Messrs.  Hankey,  payable  to  Daniel  Turton  Johnson, 
for  the  sum  of  4202.,  and  by  him  transferred  to  the  plaintiff,  who 
sued  as  lawful  bearer  of  the  same. 

There  was  also  a  count  upon  an  account  stated. 

The  defendants  pleaded,  to  the  first  count,  first,  that  they  did 
not  make  the  cheque,  modo  et  forma ;  secondly,  that  the  cheque 

(1)  See  London  and  County  Banking      of  the  Bills  of  Exchange  Act,  1882. — 
Co.  V.  Oroome  (1881)  8  Q.  B.  D.  288,      J.  G.  P. 
293,  51  L.  J.  Q.  B.  :^24,  and  s.  36  (3) 
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was  not  duly  presented  for  payment ;  thirdly,  that  the  defendants      skrbell 
had  not  dne  notice  of  the  non-payment  of  the  cheque;  fourthly,    thb  Derby. 
that  the  cheque  was  delivered  to  Daniel  Turton  Johnson  by  the     shirk,  &c., 
directors    of   the  Derbyshire,    Staffordshire,  and  Worcestershire 
Junction  Bailway  Company,  for  remuneration  to  him  as  a  director 
of  the  said  Company,  but  that  no  determination  as  to  such  remu- 
neration was  ever  come  to  by  the  said  Company  at  a  general 
meeting  thereof,  and  that  the  plaintiff  took  the  cheque  with  notice 
of  these  facts;  fifthly,  a  similar  plea  to  the  fourth,  but,  instead  of 
alleging  that  the  plaintiff  took  the  cheque  with  notice,  alleging  that 
he  took  it  after  the  expiration  of  a  reasonable  time  for  presenting 
it  for  payment ;  sixthly,  a  similar  plea  to  the  fourth,  but,  instead 
of  alleging  that  the  plaintiff  took  the  cheque  *with  notice,  alleging       C  ^S]2t] 
that  he  was  the  bearer  thereof  without  value ;  seventhly,  a  similar 
plea  to  the  fourth,  but,  instead  of  alleging  that  the  plaintiff  took 
the  cheque  with  notice,  alleging  that  he  took  it  on  certain  terms 
and  conditions  which  he  had  violated;    and,  to  the  last  count, 
eighthly,  that  they  did  not  promise  modo  etformd. 

The  plaintiff  joined  issue  on  the  first,  second,  third,  and  eighth 
pleas,  and  replied  de  injurid  to  the  fourth,  fifth,  sixth,  and  seventh. 

The  cause  came  on  to  be  tried  before  Wilde,  Ch.  J.,  at  the  sittings  in 
London  after  Michaelmas  Term,  1848,  when  a  verdict  was  found  for 
the  plaintiff  for  the  amount  of  the  cheque  and  interest,  subject  to  the 
opinion  of  the  Court  upon  the  following  case,  power  being  reserved 
to  the  Court  to  draw  any  inference  or  conclusion  from  the  evidence 
which  a  jury  might  have  drawn  at  Nisi  Prius,  and  to  consider  the 
questions  as  to  the  admissibility  of  evidence  as  reserved  at  the  trial : 

The  following  is  a  fac  simile  of  the  cheque,  and  of  the  stamp  or 
mark  thereon  impressed ;  and  it  was  agreed  between  the  parties 
that  the  original  cheque  should,  if  required,  be  produced  by  the 
plaintiff  to  the  Court.     The  cheque  was  not  under  the  common  seal 

of  the  Company. 

"  London,  August  18,  1847. 
''Messrs.  Hankby, 

"  Pay  Daniel  Turton  Johnson,  Esq., 
or  bearer,  four  hundred  and  twenty  pounds. 


"4201  08.  Od. 


"  J.  M.  Mathbw. 
"W.  Kino. 
"E.J.  Spiers. 


''  B.  8.  Mackenzie,  Sec." 
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The  date  stamp  impressed  upon  the  cheque  was  put  npon  all 
the  documents  of  the  Company. 

Upon  the  trial,  on  the  part  of  the  plaintiff,  the  Act  of  Parliament 
establishing  the  Company  was  produced,  and  the  same  was  to  be 
considered  as  forming  part  of  the  case,  and  was  to  be  referred  to 
by  either  side  upon  the  argument.  The  Act  received  the  Boyal 
assent  on  the  2nd  July,  1847. 

The  Company  had  been  in  existence  for  the  purpose  of  obtaining 
the  Act  for  about  two  years  previously;  and  the  parties  whose 
names  appear  as  the  drawers  of  the  cheque,  as  well  as  Daniel 
Turton  Johnson,  the  payee,  had  been  directors  of  the  Company 
during  the  whole  of  that  time,  and  were  such  directors  when  the 
cheque  was  made.  The  Act  nominated  five  persons  as  the  first  five 
directors  of  the  Company,  viz.,  Sir  John  Foster  Fitzgerald,  Daniel 
Turton  Johnson,  William  King,  John  Mee  Mathew,  and  Edmund 
John  Spiers,  and  incorporates  with  it  the  Companies  Clauses 
Consolidation  Act,  1845,  8  &  9  Vict.  c.  16. 

The  cheque  mentioned  in  the  declaration  was  produced ;  and, 
after  the  evidence  hereafter  mentioned,  after  proof  of  the  hand- 
writing of  the  three  persons  whose  names  were  subscribed  as 
drawers,  and  of  Mackenzie,  the  secretary  of  the  Company,  was  read. 
The  evidence  of  the  circumstances  under  which  the  cheque  was 
drawn,  was  to  the  following  effect : 

The  three  persons  by  whom  the  said  cheque  is  drawn  were  three 
of  the  directors  of  the  said  Company,  as  before  mentioned. 

The  first  general  meeting  of  the  proprietors  was  held  on  the 
29th  of  December,  1847. 

Upon  the  18th  of  August,  1847,  a  meeting  tcok  place  of  the  five 
directors  before  mentioned,  viz.,  Sir  John  Foster  Fitzgerald,  Daniel 
Turton  Johnson,  William  King,  John  Mee  Mathew,  and  Edmund 
John  Spiers ;  *and  at  that  meeting  a  resolution  was  entered  into 
that  each  attending  director  should  receive  remuneration  for  his 
services  prior  to  the  passing  of  the  Act ;  and  a  certain  sum  was 
agreed  to  be  appropriated  to  the  purpose  of  such  remuneration. 
There  were  twenty-five  directors.  The  number  of  meetings  which 
had  been  held  was  ascertained,  and  the  whole  twenty-five  directors 
counted  as  having  attended  such  meetings ;  and  the  amount  appro- 
priated as  the  remuneration  was  then  divided  amongst  the  five 
directors  who  actually  attended :  and,  by  this  arrangement,  600 
guineas  was  appropriated  to  the  chairman,  and  400  guineas  to 
each  of  the  other  four  directors ;  and  the  cheque  upon  which  this 
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action  is  brought  was  one  of  those  drawn  under  the  abo^e  arrange-      Serrbll 
ment  as  the  remuneration  to  be  paid  to  Daniel  Turton  Johnson,  one   thb  dIerbt. 
of  the  directors.  ^f^^Jl^^o. 

Edmund  John  Spiers,  one  of  the  five  directors  who  attended  the 
meeting  at  which  the  before  mentioned  resolution  was  adopted, 
objected  to  the  proceeding  altogether ;  but  the  chairman,  who  was 
also  counsel  for  the  Company,  advised  the  directors  that  the 
proceeding  was  perfectly  legal ;  and  the  resolution  was  therefore 
adopted.  Spiers  then  objected  to  the  amount,  and  stated  that  he 
could  produce  instances  of  Companies  that  were  paying  dividends, 
in  which  the  remuneration  to  the  directors  was  less  than  the 
amount  then  proposed  to  be  allowed;  but  the  other  directors 
insisted  that  the  proposed  sum  was  inadequate  as  a  compensation 
for  the  trouble  they  had  taken.  Some  other  allowances  were  also 
made  to  the  directors  for  expenses.  Four  other  cheques  were 
drawn  at  the  same  time  in  favour  of  the  four  other  directors. 
Spiers  received  his  cheque,  because  he  was  told,  that,  if  he  did  not, 
the  other  directors  would  divide  the  amount  appropriated  to  him, 
and  the  Company  would  gain  nothing  by  his  not  taking  it. 

At  the  time  the  cheques  were  drawn,  the  Company  "^had  no  funds  [  *8i5  ] 
to  pay  them,  and  it  was  agreed  that  the  cheques  should  not  be 
presented  until  the  bankers  should  have  funds  wherewith  to  pay 
them  ;  and  that,  whenever  that  time  should  come,  all  the  cheques 
should  be  presented  together,  so  that  no  one  should  have  an  unfair 
start. 

A  call  was  made  prior  to  the  general  meeting  which  was  held  on 
the  29th  of  December,  1847.  The  previous  payment  of  the  call 
was  a  necessary  qualification  to  attend  such  meeting. 

Before  the  day  of  meeting,  in  order  to  qualify  the  directors  to 
attend  the  meeting,  credit  was  given  to  them  as  having  paid  the 
amount  of  the  call  due  by  them  respectively  ;  but  in  fact  no  such 
payments  were  made,  but  the  amounts  of  such  call  were  credited 
as  a  remuneration  to  the  directors  in  respect  of  their  services 
during  the  six  months  between  the  passing  of  the  Act  and  the  date 
of  the  general  meeting. 

The  cheque  in  question  was  presented  for  payment  by  the 
bankers  of  the  plaintiff  on  his  behalf  on  the  6th  of  October,  1847, 
when  it  was  dishonoured ;  and  notice  of  dishonour  was  given  to 
the  Company  on  the  7th  of  October. 

The  evidence  on  the  part  of  the  plaintiff,  of  the  consideration 
given  by  him  for  the  cheque,  and  in  explanation  of  the  delay  that 
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had  been  inoarred  in  the  presentment,  was  to  the  following  effect, 
that  the  cheque  was  seen  in  the  plaintiff's  possession,  by  his  clerk, 
the  latter  end  of  Augast,  1847 ;  that  Johnson,  the  payee  of  the 
cheque,  in  August,  requested  the  plaintiff  not  to  present  the  cheque, 
saying  to  the  effect  that  he  had  promised  the  directors  it  should  not 
be  presented.  The  witness  could  not  say  it  was  not  mentioned  in 
the  plaintiff's  presence  that  the  cheque  was  given  for  remuneration 
to  the  directors. 

A  letter  from  Johnson  to  the  plaintiff  was  read  in  ^evidence, 
stating  that  the  plaintiff  must  not  pay  in  the  cheque  until  Johnson 
should  tell  him  to  do  so ;  that  Johnson  would  be  at  the  board  that 
day,  and  hoped  an  arrangement  would  be  made  for  payment ;  that 
the  calls  were  responded  to  slowly,  but  surely ;  that  Johnson  relied 
on  the  plaintiff  keeping  his  cheque  until  he  (Johnson)  should  have 
seen  the  directors. 

The  defendants'  counsel  objected  to  the  reception  of  the 
evidence  of  the  above-mentioned  communications  between  Johnson 
and  the  plaintiff:  and  the  evidence  was  received  subject  to  the 
objection. 

An  indenture  of  mortgage  was  given  in  evidence,  dated  the 
6th  of  November,  1846,  between  the  plaintiff  and  Johnson,  reciting 
a  loan  of  2,000Z.  by  the  plaintiff  to  Johnson,  and  assigning  certain 
securities  for  such  loan,  and  containing  a  covenant  to  pay  the 
amount  and  interest  on  or  before  the  8th  of  May,  1847. 

The  several  following  cheques  drawn  by  the  plaintiff  upon  his 
bankers,  payable  to  Johnson,  were  read  in  evidence : 

28rd  August,  1847.  Cheque  for  692.  lOs.  This  cheque  was 
received  by  Johnson,  and  paid  by  the  plaintiffs'  bankers. 

18th  August,  1847.  Cheque  for  120Z.  This  cheque  was  proved 
to  be  in  Johnson's  possession  on  the  18th  of  August,  1847,  and  to 
have  been  paid  by  the  plaintiffs'  bankers. 

26th  August,  1847.  Cheque  for  lOOZ.  This  cheque  was  also 
proved  to  have  been  given  to  Johnson  on  its  date,  and  afterwards 
paid  by  the  plaintiffs'  bankers. 

Evidence  was  also  given  of  several  requests  by  Johnson  to  the 
plaintiff  not  to  present  the  cheque,  accompanied  by  statements  that 
it  was  the  wish  of  the  directors  that  the  cheque  should  not  be 
presented  at  present.  This  evidence  was  objected  to,  and  received 
in  manner  before  stated. 

It  was  also  proved  that  other  moneys  and  cheques  had  passed 
between  the  plaintiff  and  Johnson  ;  and  applications  by  the  plaintiff 


VOL.  Lxxxn.1       1860.     C.  P.    9  C.  B.  817—822.  637 

to  Johnson  for  payment  of  the  mortgage  were  proved  to  have  been      sbrbrll 
made  before  the  receipt  of  the  cheque  in  question.  The  d'erbt- 

It  was  proved  by  Messrs.  Hankey  &  Co.'s  clerk  that  the  three  rml^at  Co. 
persons  who  signed  the  cheque  in  question  had  no  joint  account  at 
Messrs.  Hankey  &  Co.'s ;  that  the  Company  had  an  account ;  and 
that  cheques  to  the  extent  of  fifty  or  sixty,  drawn  by  three  oj  the 
directors  of  the  Company,  had  been  paid  by  the  bankers  on  account 
of  the  Company  (i).  This  evidence  was  also  objected  to,  and 
received  subject  to  the  objection. 

If  the  Court  should  be  of  opinion  that  the  plaintiff  was  entitled  to 
recover,  a  verdict  was  to  be  entered  for  him  for  the  amount  of  the 
cheque  and  interest :  otherwise,  a  nonsuit  was  to  be  entered. 

Byles,  Serjt.  (with  whom  was  Simon),  for  the  plaintiff: 

The  questions  raised  upon  this  case  are,  *fir8t,  whether  the  C  *^*®  ] 
directors  of  this  Company  had  power  to  draw  cheques  at  all ;  secondly, 
whether  this  cheque  purports  to  be  the  cheque  of  the  Company  ;  and, 
thirdly,  whether  the  plaintiff  was  a  holder  for  value,  and  without 
notice  of  any  fraud  or  illegality.  In  the  first  place,  it  is  submitted 
that  the  directors  clearly  had  power  to  draw  cheques.  This  depends 
upon  the  construction  of  the  local  Act,  10  &  11  Vict.  c.  ex.     *    *    * 

(HiU,  contra,  observed  that  he  would  not  dispute  the  power  of       f  ^^^  ^ 
the  directors  to  draw  cheques  for  the  lawful  purposes  of  the  Company, 
provided  it  were  done  under  circumstances  which  would  justify  it.) 

The  cheque  is  countersigned  by  the  secretary  of  the  Company,  and 

bears  the  seal  of  the  Company;  and  it  is  drawn  upon  the  bankers  of 

the  Company,  with  whom  the  three  directors  who  signed  the  cheque 

had  no  account.     There  is  nothing  upon  the  face  of  the  instrument 

to  denote  that  it  was  not  drawn  on  account  of  the  ordinary  business 

of  the  Company.     *It  appears  that  a  mortgage-deed  had  been       f  *^^^  ^ 

executed  for  a  larger  demand  than  the  amount  of  the  cheque.    The 

plaintiff  is  a  holder  for  value  and  without  notice  that  the  cheque 

was  given  for  any  illegal  purpose ;  for  he  had  a  right  to  assume 

that  the  directors  were  acting  within  the  limits  of  their  authority. 

The  most  recent  case  upon  the  subject  is  that  of  Rothschild  v. 

Comey  (2).    *     *    That  case  is  still  law,  with  this  qualification,        ^  ®^^  ^ 

that  the  true  question  is  whether  the  person  receiving  the  instrument 

has  become  identified  with  the  fraud,  not  whether  he  used  *'  due 

(1)  These  words  were  added  to  the         (2)  33  B.  B.  209  (9  B.  &  0.  388). 
case  at  the  suggestion  of  the  Ooitrt. 


588  1850.     C.  P.     9  C.  B.  822—824  r.b. 

sbrrkll  caution  "  or  not.  The  cheque  was  drawn  in  August,  1847.  There 
Thk  Debut-  was  no  evidence  as  to  the  time  when  it  came  into  the  plaintiff's 
Rah^ay  Co.  ^^^^^  J  though  it  was  seen  in  his  possession  in  the  month  of  August. 
The  fact  of  the  presentment  being  postponed  until  the  6th  of 
October  was  no  proof  of  fraud  on  the  plaintiff's  part ;  neither  was 
the  fact  of  the  presentment  having  been  postponed  at  the  instance 
of  the  directors.  A  cheque  may  be  presented  at  any  time,  provided 
the  drawer  sustains  no  loss  from  the  delay  in  presenting  it :  Serle  v. 
Norton  (i),  Alexander  v.  Burchfield  (2),  Robinson  v.  Hawksford  (3). 

Af.  D.  mU  (with  whom  was  Wordatoorth),  contra  : 
[  *828  ]  The  main  question  is  whether  this  Was  the  cheque  of  *the  Com- 

pany. A  subordinate  question  is,  whether,  following  the  rule  as  to 
bills  of  exchange  and  promissory  notes,  the  plaintiffis  not  precluded 
from  recovering,  on  the  ground  that  the  cheque  was  received  by  him 
so  long  after  its  date,  and  its  presentment  postpioned  for  an 
unreasonable  period. 

To  entitle  the  three  persons  who  signed  this  cheque  to  bind 
the  Company,  they  must  have  had  authority  to  draw  cheques  on 
behalf  of  the  Company,  and  they  must  have  executed  that  authority. 
It  may  be  conceded  that  the  directors  had  authority  generally  to 
draw  cheques  for  the  purposes  of  the  Company.  But,  had  these 
three  persons  authority  to  draw  this  cheque  ?  The  mode  in  which, 
and  the  exceptions  subject  to  which,  the  powers  of  the  Company  are 
to  be  exercised  by  the  directors,  are  defined  by  ss.  90  and  91  of  the 
8  &  9  Vict.  c.  16  ;  and  the  97th  section  regulates  the  making  of 
contracts  on  behalf  of  the  Company.  The  facts  disclosed  by  the 
case  show  that  the  drawing  of  this  cheque  was  the  result  of  a  gross 
conspiracy.  It  does  not  appear  when  the  date  stamp  was  put  upon 
the  cheque.  But,  assuming  that  it  was  there  when  the  signatures 
were  attached  to  the  instrument,  it  makes  no  difference.  [He  cited 
Bult  V.  Mmrell  (4),  Beckham  v.  Knight  (5),  and  Beckham  v.  Drake  (6).] 
[  824  ]  No  extrinsic  evidence  is  admissible  for  the  purpose  of  adding  a 
party  to  a  bill  of  exchange  :  Emly  v.  Lye  (7).  The  parties  who 
signed  the  cheque  may  be  liable  personally,  Thorna^  v.  Bishop  (s) ; 
Si  f  kin  V.  Walker  (9) ;  Leadbitter  v.  Farrow  (lo),  but  they  clearly  had 

(1)  2  Moo.  &  Bob.  401.  (6)  60  B.  B.  678  (9  M.  &  W.  79). 

(2)  3  Scott  N.  B.  555 ;  1  Car.  &  M.  (7)  18  B,  R  347  (5  Bast.  7). 
75.  (8)  2  Stra.  955. 

(3)  9  Q.  B.  52.  (9)  11  R  R  715  (2  Camp.  308). 

(4)  54  B.  B.  681  (12  Ad.  &  El.  745).  (10)  17  B.  B.  345  (5  M.  &  S.  345), 

(5)  44  B.  B.  704  (4  Bing.  N.  C.  243). 
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no  power  to  *bind  the  Company.    The  fact  of  the  epecial  Act  being     Serrkll 

declared  to  be  a  "  public  Act,"  does  not  make  it  notice  to  all  the   thb  dbrbt- 

world  that  the  persons  therein  named  as  directors  are  so  :  Brett  v.   iffi^^l^o. 

Beales  (i).     And,  supi^osing  it  were  notice,  of  what  particular  fact      [  0825  ] 

is  it  notice  ?    That  the  directors  had  power  to  draw  cheques  on 

behalf  and  for  the  purposes  of  the  Company ;  not  that  this  was  a 

cheque  drawn  within  the  scope  of  their  authority.     Then,  this 

cheque  having  been  taken  after  its  maturity,  for,  a  cheque  is  like  a 

bill  payable  at  sight,  the  plaintiff  took  it  subject  to  its  equities  in  the 

hands  of  the  person  from  whom  he  received  it :  Bayley  on  Bills, 

6th  edit.  165, 166. 

Byles,  Serjt.,  in  reply : 
No  doubt  the  directors  were  guilty  of  a  gross  fraud  in  misappro- 
priating the  funds  of  the  Company  as  they  did :  but  that  will  not 
affect  the  title  of  the  plaintiff,  a  hond  fide  holder  for  value.  They 
are  general  agents  to  do  all  acts  connected  with  the  business  of  the 
Company :  and,  in  the  absence  of  anything  to  show  they  had  a 
more  limited  authority  than  they  assumed  to  exercise,  the  plaintiff 
was  fairly  entitled  to  suppose  that  they  had  not  exceeded  it :  Story 
on  Agency,  §§  17,  18,  19.  The  circumstance  of  the  cheque  having 
been  taken  after  its  date  makes  no  difference.  The  holder  is  not 
bound  to  present  it  immediately. 

(Crbsswell,  J. :  In  Down  v.  Hailing  (2),  Holboyd,  J.,  says:  "A 
cheque  is  payable  immediately,  and  the  holder  of  it  keeps  it  at  his 
peril,  and  a  person  taking  it  after  it  is  due,  takes  it  also  at  his 
peril.  Now,  in  this  case,  the  cheque  had  been  due  five  days  at  the 
time  when  it  was  taken  by  the  defendants.  That  was  a  circumstance 
which  ought  to  have  excited  their  suspicion.  I  think  that  when  the 
^defendants  took  the  cheque,  more  than  a  reasonable  time  for  [  *826  ] 
presenting  it  for  payment  had  elapsed,  and  therefore  they  took  it  at 
their  peril.") 

That  was  the  case  of  a  lost  cheque ;  and  it  is  not  consistent  with 
the  subsequent  case  of  Rothschild  v.  Comey  (8). 

(Maulb,  J. :  I  think  the  two  cases  may  be  reconciled.  There  is 
no  such  strict  rule  of  law  as  to  cheques,  that  they  must  be  presented 
promptly.  But,  where  a  reasonable  time  has  passed,  they  stand  in 
this  respect  upon  the  same  footing  as  bills  of  exchange.) 

(1)  34  B.  B.  499  (Moo.  &  MaL  416,  (2)  4  B.  &  C.  330;  6  Dowl.  &  By.  455. 

421).  (3)  33  B.  B.  209  (9  B.  ft  C.  388). 
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Serrrll      Maulb,  J.  (I) : 
The  Derby-       In  this  case  some  questions  of  law  and  of  fact  are  submitted  to 

8HIUB,  &C., 

Railway  Co.  the  Court,  and  there  are  several  issues  joined  between  the  parties: 
but,  in  the  view  the  Court  is  disposed  to  take  of  the  case,  it  will  not 
be  necessary  to  enter  very  minutely  into  all  of  them.  The  first 
issue  is,  whether  the  cheque  declared  on  was  made  by  the  defendants. 
In  order  to  prove  the  afl&rmative  of  that  issue,  a  paper  is  produced, 
signed  by  three  persons  who  are  proved  to  have  been  directors  of 
the  Company,  and  countersigned  by  a  person  who  is  described  as, 
and  who  we  are  told  was,  the  secretary  of  the  Company.  There 
was  a  written  date  upon  the  paper,  ^'London,  August  18, 1847,*'  and 
also  a  stamp  which  was  impressed  upon  it  opposite  the  names  of  the 
three  persons  who  appear  to  be  the  drawers,  bearing  in  the  centre 
the  same  date  "  August  13, 1847,"  and  round  the  margin  the  words 
"  Derbyshire,  Staffordshire,  and  Worcestershire  Junction  Railway 
Company."  One  question  is,  whether  that  document  upon  the  face 
of  it  purports  to  be  the  cheque  of  the  Company.  It  seems  to  me  that 
it  does  not.  It  does  not  purport  to  be  drawn  by  the  Company  in  its 
corporate  character.  The  persons  by  whom  it  is  drawn  are,  in  fact, 
[  *827  ]  directors  of  the  *Company ;  but  they  do  not  describe  themselves  as 
such.  There  is  no  mention  whatever  of  the  Company,  except  on  the 
stamp.  Looking  at  the  instrument  alone,  it  does  not  profess  to  be 
a  document  by  which  the  Company  purport  to  direct  the  bankers  to 
pay  money  on  their  account.  The  directors  whose  names  appear 
upon  it  do  order  the  bankers  to  pay  the  sum  therein  mentioned  ; 
but,  without  the  aid  of  extrinsic  evidence,  we  cannot  construe  the 
instrument  as  the  cheque  or  order  of  the  Company.  If  I  saw  this 
document  out  of  Court,  I  should  be  at  a  loss  to  know  the  meaning 
of  the  stamp.  It  is  not  a  substitute  for  signature,  like  the  cross  of 
a  marksman.  It  is  not  usual  or  customary  to  sign  a  document  in 
this  circular  form.  It  looks  rather  (if  one  were  obliged  to  construe 
it)  as  if  this  were  a  document  which  had  passed  through  the  office 
of  the  Company  on  such  a  day,  and  received  the  stamp  as  a  mode 
of  identifying  or  ear-marking  it,  as  is  usual  in  some  offices.  But, 
looking  at  it  without  the  aid  of  extrinsic  evidence,  or  conjecture,  I 
am  utterly  unable  to  say  that  this  document  purports  to  be  a 
document  made  by  the  Company.  Now,  the  evidence  is,  that  all 
documents  issued  by  the  company  had  this  stamp  upon  them.  If 
so,  it  must  intimate  something  different  from  what  is  suggested  on 
the  part  of  the  plaintiff;  for,  it  must  be  put  upon  some  documents 

(1)  Wilde,  Ch.  J.,  was  engaged  in  the  Oourt  of  Criminal  Appeal. 
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that  are  required  to  be  under  the  common  seal  of  the  Company,  and      sbbrell 

therefore  cannot  be  intended  to  make  it  an  instrument  binding  on  j,^^  dkkby- 

the  Company.    The  other  evidence  from  which  it  is  insisted  that  we     bhi»"«  *o., 
,  .ly-i  1        Railway  Co. 

are  to  mfer  that  this  was  the  cheque  of  the  Company,  was,  "  that 

cheques  to  the  extent  of  fifty  or  sixty,  drawn  by  three  directors    . 

of  the  Company,  had  been  paid  by  the  bankers  on  account  of  the 

Company."    The  form  of   these,  and  by  whom  signed,  does  not 

appear.    Even  if  they  were  in  the  same  form,  and  signed  by  the 

same  three  directors,  and  countersigned  by  the  *same  secretary,       [  *828  ] 

I    do    not  think   it  would  make   any  difference.    Because   the 

Company  have  sanctioned  the  payment  of    some  cheques  when 

satisfied  of  the  honesty  of  the  transaction,  it  by  no  means  follows 

that  they  are  bound  by  this  confessedly  dishonest  and  disgraceful 

transaction.    Undoubtedly  there  are  cases  in  which   a  principal 

may  be  bound  by  the  acts  of  his  agent,  although  he  has  exceeded  or 

not  properly  followed  his  authority.    But,  here,  although  the  three 

directors  who  signed  this  cheque  might  have  had  authority  to  bind 

the  company  by  contracts  entered  into  on  their  behalf,  they  clearly 

had  not  authority  to  do  what  they  have  done  here,  viz.  to  cheat  the 

Company.    Besides,  the  document  does  not  purport  to  be  made  by 

any  one,  or  by  any  set  of  persons,  as  agents  for,  or  on  behalf  of,  any 

one  else.  I  therefore  think  the  defendants  are  entitled  to  succeed  upon 

the  first  issue.      Probably  this  cheque  may  be  considered  as  in  the 

nature  of  an  overdue  bill,  and,  fraud  being  shown,  the  oiius  is  cast 

upon  the  plaintiff  of  showing  when  he  took  it,  and  by  what  means  he 

acquired  title  to  it.    It  is,  however,  unnecessary  to  decide  that  point 

upon  the  present  occasion.  I  think  there  must  be  judgment  of  nonsuit. 

Cresswell,  J.: 

I  am  of  the  same  opinion.  It  appears  that  the  parties  who  drew 
this  cheque  had  no  authority  to  do  so :  it  was  a  gross  fraud  upon 
the  Company  whose  servants  they  were.  Nor,  indeed,  do  they 
upon  the  face  of  the  instrument  affect  to  bind  the  Company.  They 
sign  the  cheque  with  their  own  names,  and  do  not  profess  to  sign 
as  agents  or  on  behalf  of  the  Company  :  and  I  find  nothing  on  the 
stamp  to  connect  them  with  the  Company.  The  Company,  in  fact, 
never  had  authorised  any  person  to  bind  them  by  such  an  instru- 
ment. It  cannot,  therefore,  in  any  shape  be  considered  to  be  their 
cheque ;  and  no  person  had  any  *right  to  take  it  as  an  instrument  [  '829  ] 
issued  by  them.    In  Brooks  v.  Mitchell  (i),  Parkb,  B.,  says :  **  If  a 

,  (1)  9  M.  &  W.  15,  18. 
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Sbbbbll      promissory  note  payable  on  demand  is,  after  a  certain  time,  to  be 

The  Dbbbt-   treated  as  overdue,  although  payment  has  not  been  demanded,  it  is 

bSSlwayCo.  "^  longer  a  negotiable  instrument.    But  a  promissory  note  payable 

on  demand  is  intended  to  be  a  continuing  security.     It  is  quite 

•   unlike  the  case  of  a  cheque,  which  is  intended  to  be  presented 

speedily." 

Talfourd,  J.  : 

I  also  am  of  opinion  that  there  ought  to  be  a  nonsuit  in  this  case. 
It  is  unnecessary  for  us  to  do  more  than  consider  the  first  issue,  for 
that  disposes  of  the  whole  case.  I  am  clearly  of  opinion  that  the 
cheque  was  not  the  cheque  of  the  Company.  If  I  were  to  hazard  a 
conjecture  as  to  what  was  the  intention  of  the  three  persons  who 
signed  the  cheque,  I  should  say  that  they  advisedly  did  an  act  of  an 
equivocal  character,  in  contemplation  of  the  hour  of  peril,  hoping 
that  the  cheques  would  be  paid  without  demur,  but  prepared,  in  the 
event  of  any  inquiry  arising,  to  say  that  they  meant  to  bind  them- 
selves personally.  There  is  no  evidence  that  this  cheque  is  drawn 
in  a  form  that  is  either  sanctioned  by  the  Company  or  warranted  by 
the  Act  of  Parliament.  It  is  true,  it  is  stated  in  the  case  that  cheques 
drawn  by  three  directors  had  been  paid  by  the  bankers  on  account 
of  the  Company.  But  there  is  no  statement  as  to  what  was  the 
form  of  those  cheques.  And,  supposing  they  were  in  the  same  form  as 
the  cheque  in  question,  for  anything  that  appears  those  were  cheques 
properly  so  called,  and  fairly  drawn  for  the  purposes  of  the  Company. 
This  cheque,  however,  and  those  which  were  drawn  at  the  same 
time,  were  not  so  drawn ;  but  were  drawn  in  fraud  of  the  Company, 
I  *830  ]  and  to  be  paid  out  of  future  assets :  the  case  *in  terms  so  finds.  It 
appears  to  me,  therefore,  that  there  is  nothing  in  its  form  or  its 
substance  to  show  that  this  cheque  was  the  cheque  of  the  Company. 
It  is  enough  to  say  that  the  plaintiff  fails  upon  the  first  issue,  and 
consequently  that  a  nonsuit  must  be  entered. 

Judgment  of  nomiUt. 
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IN  THE  COURT  OF  EXCHEQUER. 


CALDWELL  v.  DAWSON.  mo. 

Feb,  7. 
(6  Ex.  1—8 ;  S.  C.  14  Jur.  316.)  

An  assignment  of  a  policy  of  assurance  as  security  for  a  debt,  with  a  >-     -> 

proviso  for  redemption  on  payment,  is  a  mortgage  within  the  55  Gbo.  IIL 
c.  184,  Sched.  Part  1  (1),  and  therefore  requires  an  ad  valorem  stamp. 

Debt  on  an  indenture,  whereby  the  defendant  covenanted  to  pay 
the  plaintiff  7002.  and  interest,  on  the  6th  of  March,  1847.  Plea, 
A'o7»  est  factum. 

At  the  trial,  before  Pollock,  G.  B.,  at  the  Surrey  Summer 
Assizes,  1849,  the  plaintiff  gave  in  evidence  the  indenture,  the 
material  part  of  which  is  as  follows : 

This  indenture,  made  the  26th  December,  1846,  between  Samuel 
Thomas,  (who  is  hereinafter,  for  the  sake  of  brevity,  styled  ''  the 
said  borrower  "),  of  the  first  part :  George  Dawson,  of  the  second 
part ;  and  Frederick  Caldwell,  Henry  Chilton,  and  Frederick  James 
Fuller,  of  the  third  part.  Whereas,  by  a  policy  of  assurance  of 
the  English  and  Scottish  Law  Life  Assurance  and  Loan  Associa- 
tion, dated  &c.,  the  funds  of  the  said  association  are  charged  with 
the  payment  to  the  executors,  administrators,  or  assigns  of  the 
said  borrower,  of  1,400^.  within  three  months  after  proof  of  his 
decease,  subject  to  the  payment  of  an  annual  premium  of  88Z.  lQ$,j 
and  to  the  provisions  in  the  said  policy  expressed.  And  whereas 
the  said  borrower  hath  agreed  with  the  said  parties  hereto  of  the 
third  part,  for  the  loan  of  7002.,  on  the  security  of  an  assignment 
of  the  said  policy,  and  also  by  the  joint  and  several  covenants  of 
the  said  borrower  *and  of  the  said  party  hereto  of  the  second  part  [  *2  ] 
hereinafter  contained.  Now  this  indenture  witnesseth,  That,  in 
consideration  of  the  sum  of  700/.  to  the  said  borrower  paid  by  the 
said  parties  hereto  of  the  third  part,  before  the  execution  of  these 
presents,  the  receipt  whereof  the  said  borrower  doth  hereby 
acknowledge,  he  the  said  borrower  doth  by  these  presents  grant, 
bargain,  sell,  assign,  and  transfer  unto  the  said  parties  hereto  of 
the  third  part,  their  executors,  administrators,  and  assigns,  all 
that  the  said  recited  policy,  and  the  money  thereby  insured,  on  all 
bonuses,  benefit,  and  advantage  to  be  had  or  received  therefrom,  to 
have,  hold,  receive,  and  take  tlie  said  policy,  monies,  and  premises 
unto  the  said  parties  hereto  of  the  third  part,  their  executors, 

(1)  See  now  b.  86  of  tlie  Stamp  Act,  1891.— J.  a.  P. 
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Caldwell  administrators,  and  assigns ;  subject,  nevertheless,  to  the  proviso 
dawbok.  'o^  redemption  hereinafter  contained.  (Here  followed  a  power  of 
attorney,  enabling  the  parties  of  the  third  part  to  receive  the 
amomit  of  the  policy.)  Provided  always,  that  in  case  the  said 
borrower,  his  heirs,  executors,  or  administrators  shall  pay  unto 
the  said  parties  hereto  of  the  third  part,  their  executors,  adminis- 
trators, or  assigns,  on  the  26th  March  now  next  ensuing,  the  sum 
of  7002.,  with  interest  thereon  at  the  rate  of  51.  per  centum  per 
annum,  then  the  said  parties  hereto  of  the  third  part,  their  execu- 
tors, &c.  will,  at  the  request  and  charges  of  the  said  borrower, 
his  executors,  &c.,  re-assign  the  said  policy  unto  the  said  borrower, 
his  executors,  &>c.  And  the  said  borrower,  and,  as  his  surety,  the 
said  party  hereto  of  the  second  part,  do  hereby  for  themselves, 
their  heirs,  executors,  and  administrators,  jointly  and  severally 
covenant  with  the  said  parties  hereto  of  the  third  part,  their 
executors,  administrators,  and  assigns,  that  they  the  said  parties 
hereto  of  the  first  and  second  parts,  or  some  or  one  of  them,  their, 
or  some  or  one  of  their  executors,  administrators,  or  assigns,  will 
pay  to  the  said  parties  hereto  of  the  third  part,  their  executors, 
administrators,  or  assigns,  the  said  sum  of  700^.  and  interest  as  afore- 
said, on  the  26th  March  next,  without  any  deduction  whatsoever  ; 
[  «3  ]  and  also  will  from  time  *to  time  during  the  life  of  the  said  borrower, 
pay  the  premiums  and  expenses  which  ought  to  be  paid  for  keeping 
the  said  policy  on  foot,  or  for  effecting  and  keeping  on  foot  any 
renewed  or  substituted  policy.  And  in  case  default  shall  be  made 
in  payment  of  any  such  annual  premium  or  expenses,  it  shall  be 
lawful  for  the  said  parties  hereto  of  the  third  part,  and  the  sur- 
vivors and  survivor  of  them,  and  the  executors  and  administrators 
of  such  survivor,  and  their  or  his  assigns,  from  time  to  time,  as 
long  as  any  money  shall  remain  secured  by  these  presents,  to  keep 
on  foot  such  assurance  as  aforesaid,  and  in  case  of  the  forfeiture 
or  determination  of  the  said  policy,  to  renew  the  same  policy,  or 
effect  a  substituted  policy  with  the  said  society  for  the  like  amount 
upon  the  life  of  the  said  borrower,  and  to  pay  the  premiums  and 
other  expenses  thereon.  And  that  the  said  parties  hereto  of  the 
first  and  second  parts,  their  heirs,  executors,  or  administrators,  or 
some  or  one  of  them,  will,  within  one  calendar  month  or  sooner, 
on  demand  thereof,  pay  unto  the  said  parties  hereto  of  the  third 
part,  their  executors,  administrators,  or  assigns,  all  such  money  as 
they  or  he  shall  expend  about  such  assurance,  with  interest  thereon 
after  the  rate  of  5/.  for  every  100/.  by  the  year;   and  the  said 
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policy  or  such  substituted  policy  shall  be  a  security  for  the  repay-  Catj)wkll 
ment  of  the  same  sums  and  interest,  in  addition  to  the  said  sum  dawson. 
of  700Z.  and  the  interest  thereof,  and  the  costs,  charges,  and 
expenses  occasioned  by  the  non-payment  thereof ;  but  so,  never- 
theless, that  the  total  amount  of  principal  money  to  be  ultimately 
recoverable  under  these  presents  shall  not  exceed  the  sum  of  7002. ; 
and  also  that  the  said  borrower  will  not  do  any  act  or  commit  any 
default  whatsoever  by  means  of  which  the  said  recited  policy  or 
any  substituted  policy  shall  be  impeached  or  become  void  or 
voidable,  or  by  reason  whereof  any  higher  rate  of  premium  may 
become  payable  thereon,  &c. 

This  indenture  was  stamped  as  a  deed  with  a  IZ.  IBs.  stamp.  It 
was  objected,  on  behalf  of  the  defendant,  first,  *that  this  was  an  [  *^  1 
assignment  by  way  of  mortgage  of  the  policy  of  assurance,  and 
therefore  required  an  ad  valorem  stamp  under  the  55  Geo.  III. 
c.  184,  Sched.  Fart  1,  "  Mortgage ; "  secondly,  that  there  was  a 
variance,  inasmuch  as  the  covenant  contained  in  the  indenture  was 
not  an  absolute  covenant  on  the  part  of  the  defendant  to  pay,  but 
a  collateral  covenant,  that  the  party  of  the  first  part  or  the  defen- 
dant would  pay,  and  that  debt  would  not  lie  on  such  a  covenant. 
The  learned  Judge  directed  a  verdict  for  the  plaintiff,  reserving 
leave  for  the  defendant  to  move  to  enter  a  nonsuit. 

Peacock,  in  the  following  Term,  moved  upon  both  objections ; 
but  the  Court,  after  referring  to  the  case  of  CaldueU  v.  Becke  (i), 
refused  the  rule  upon  the  last  point,  and  granted  it  upon  the  first. 

Martin  and  Wordsworth  now  showed  cause  : 

As  between  the  plaintiff  and  the  defendant,  who  is  a  surety,  this 
instrument  is  a  mere  covenant  to  repay  the  700Z.  with  interest,  and 
is,  therefore,  properly  stamped  as  a  deed  :  Walmesley  v.  Brierly  (2). 
It  is  said  that  the  assignment  of  the  policy  of  assurance  renders  it 
a  mortgage  within  the  Stamp  Act ;  but  such  a  policy  is  only  an 
engagement  on  the  part  of  the  association,  in  consideration  of  an 
annual  payment  by  the  assured,  to  pay  to  his  representatives 
a  certain  sum  after  his  decease.  That  is  a  mere  chose  in  action, 
the  equitable  right  to  which  can  alone  be  assigned,  and  upon 
which  any  action  must  be  brought  in  the  name  of  the  assignor. 
It  is  not  "  lands,  estate,  or  property,  real  or  personal,  heritable  or 
moveable,"  within  the  terms  of  the  55  Geo.  III.  c.  184,  Sched. 
(1)  76  R.  R.  613  (2  Ex.  318).  (2)  1  Man.  &  Ey.  529. 
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Caldwell     Part   1,   "  Mortgage."    A    judgment    debt    is    a  more    effective 
DAW80N,      description  of  property  than  a  policy  of  assurance,  inasmuch  as 
the  judgment  creditor  may  take  either  the  person  or  property 
of  his  debtor  in  execution ;  yet  it  has  been  expressly  decided  that 
[  *6  ]        an  assignment  by  indenture  of  *a  judgment  debt  is  not  an  assign- 
ment of  property,  within  the  66  Geo.  III.  c.  184,  Sched.  Part  1, 
"  Conveyance :  "  Warren  v.  Hotve  (i).     Where  a  policy  of  assurance 
on  goods,  on  a  voyage  to  India,  was  assigned  as  a  security  for  the 
payment  of  an  annuity,  that  was  held  not  to  be  a  conveyance  of 
property  within  the  meaning  of  the  same  Act :  Blandy  v.  Herbert  (2). 
In  the  case  of  Coates  v.  Perry  {s),  several  debtors  conveyed  their 
goods  and  effects  to  trustees,  in  trust  to  sell,  and  with  the  proceeds 
to  discharge,  first,  debts  due  to  the  trustees,  then  debts  due  to 
other  creditors,  with  a  resulting  trust  for  the  original  debtors ;  and 
it  was  held,  that  such  deed  did  not  require  a  stamp  as  upon  a 
**  conveyance  "  or  "  mortgage."    Even  assuming  that  a  policy  of 
assurance  is  ''  property"  within  the  meaning  of  the  Stamp  Act,  it 
is  an  established  rule,  that,  where  a  deed  has  a  double  operation, 
its  principal  object  must  be  looked  at,  with  reference  to  the  stamp : 
C order  v.  Drakeford  (4),  Price  v.  Thomas  (ft).     The  principal  object 
of  this  deed  was  to  secure  the  repayment  of  the  loan,  and  the 
defendant  had  no  interest  whatever  in  the  policy. 

Douglas,  in  support  of  the  rule : 
In  Warren  v.  Howe{i),  the  transaction,  which  was,  in  point  of 
fact,  a  mortgage,  was  held  not  to  be  a  conveyance  within  the 
Schedule,  tit.  **  Conveyance,"  because  the  words  "other  property" 
were  restricted  to  property  ejusdem  generis,  that  is,  property  which 
could  be  the  subject  of  a  sale.  The  Schedule,  tit.  '*  Mortgage," 
contains  the  words  "  affecting  any  lands,  estate,  or  property  real  or 
personal  whatsoever;  so  that  the  word  ''property"  under  that 
head  cannot  be  construed  as  property  ejusdem  generis.  A  policy  of 
assurance  is  property  within  that  clause,  which  comprehends 
everything  which  may  be  the  subject  of  a  mortgage.  (He  referred 
to  Harsfall  v.  Hey  (6).) 

[  6  J         Pollock,  C.  B,  : 

The  rule  must  be  absolute.     If  there  were  any  decided  case  in 

(1)  2  B.  &  0.  281  (4)  3  Taunt  382, 

(2)  9  B.  &  C.  396.  (5)  36  R.  E.  650  (2  B.  &  Ad.  218). 

(3)  6  Moore,  188.  (6)  76  R.  R.  782  (2  Ex.  778). 
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point,  that  might  be  considered  as  a  judicial  exposition  of  the  law    Caldwell 
which  would  bind  us  ;  but  I  can  find  none.  Dawbon. 

Parks,  B.  : 

I  am  of  the  same  opinion.  If  I  were  called  upon  to  construe,  for 
the  first  time,  this  clause  in  the  Stamp  Act,  I  should  say  that  the 
instrument  in  question  would  fall  under  the  description  of  a 
mortgage  affecting  personal  property.  The  language  of  the  statute 
is  very  wide,  embracing  every  description  of  property ;  and  if  we 
are  not  fettered  by  any  previous  decision,  it  seems  to  me  impossible 
to  say,  that  a  policy  of  assurance,  being  a  valuable  article  of  sale, 
is  not  "  property  "  within  the  meaning  of  that  Act.  The  question 
then  is,  whether  there  has  already  been  any  satisfactory  decision 
on  the  subject.  Now,  Warren  v.  Howe  (i),  which  has  been  relied 
on,  was  the  case  of  an  assignment  by  indenture  of  a  judgment  debt, 
not  by  way  of  sale,  but  upon  trust  to  pay  the  expenses  of  the 
assignment,  and  of  enforcing  payment,  and  then  to  pay  the  assignee 
the  amount  of  his  debt,  and  the  residue  to  the  assignor.  It  was 
argued  by  counsel,  that  the  instrument  fell  within  the  description 
of  a  ''  conveyance,"  or,  if  not,  within  that  of  a  "  mortgage."  Lord 
Tbntbrdbn  disposed  of  the  latter  objection  by  saying,  that  it  did 
not  fall  within  that  clause,  because  it  was  not  a  conveyance  of 
property  in  trust  for  sale.  It  is  clear,  therefore,  that  the  only 
point  to  which  Lord  Tenterden's  attention  was  addressed  was, 
whether  the  instrument  fell  within  the  clause  of  sale ;  and  he  says, 
that  the  expression  "other  property  "  in  that  clause,  **  applies  only 
to  property  of  the  same  description  as  that  previously  mentioned, 
viz.  such  property  as  is  usually  the  subject  of  sale,  and  may  be 
converted  into  money."  The  case  of  Blandy  v.  Herbert  {2)  may  be 
explained  in  the  same  way.  There  also  there  were  two  questions  ; 
in  the  first  place,  whether  the  transaction  described  in  the  deed 
^could  be  considered  as  the  sale  of  an  annuity ;  and  the  Court  [  *7  ] 
thought  there  was  no  pretence  for  that.  With  respect  to  the  other 
point,  Lord  Tentbrden  says, ''  I  am  of  opinion  that  the  policy  (no  loss 
having  occurred)  cannot  be  considered  property,  within  the  meaning 
of  the  55  Geo.  III.  c.  184,  Sched.  Fart  1."  So  that  his  attention 
was  not  at  all  directed  to  the  case  of  a  mortgage.  That  being  so,  we 
are  not,  in  the  present  case,  concluded  by  either  of  those  decisions, 
and,  viewing  the  clause  itself,  I  have  no  doubt  that  it  was  meant  to 
comprise  every  description  of  property  conveyed  by  way  of  mortgage. 

(1)  2  B.  &  0.  281.  (2)  9  B.  &  0.  .^96, 

36— a 
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Caldwell     Aldbrson,  B.  : 

Dawson.  I  am  of  the  same  opinion.     A  policy  of  assurance  is  "  property  " 

in  the  ordinary  sense  of  the  word.  It  certainly  would  pass  by  a 
devise  of  all  the  testator's  property ;  and  if  so,  it  is  a  strong 
assertion  to  say,  that  it  is  not  "  property  "  within  the  Stamp  Act. 
In  the  case  of  Wairen  v.  Hoive  Lord  Tbnterdbn  seems  to  have 
thought  that  the  expression  "other  property  "  applied  only  to  such 
property  as  could  be  transferred  at  law  from  a  seller  to  a  pur- 
chaser. Whether  that  opinion  is  correct  is  not  the  question  now 
before  us;  but  it  would  be  strange  if  the  Stamp  Act  was  not 
intended  to  apply  to  the  transfer  of  an  equitable  interest  in  land. 
Certainly  the  words  under  the  head  "  Conveyance  "  in  the  schedule 
ought  not  to  be  construed  so  strictly,  for  they  speak  of  "  right,  title, 
or  interest  in  property."  But  the  mortgage  clause  is  not  within 
the  difl&culty  which  prevailed  in  Lord  Tbnterdbn's  mind,  for  that 
imposes  the  duty  on  any  property  that  may  be  affected  by  the 
mortgage.  There  is  no  doubt  that  the  property  here  can  be 
afifected  by  the  mortgage,  and  consequently  the  instrument  requires 
a  stamp  within  the  very  words  of  the  Act. 

BoLFE,  B. : 

I  am  of  the  same  opinion,  though  reluctantly ;  for  I  regret  that 
such  an  objection  should  prevail  when  the  parties,  perhaps,  meant 
[  *8  ]  to  do  right,  but  were  misled  by  the  *marginal  note  in  Warren  v. 
Howe.  That  case  seems  to  have  proceeded  on  the  ground  that  a 
judgment  debt  was  not  the  ordinary  subject  of  a  sale.  Lord 
Tbnterdbn  says,  that  the  assignment  in  that  case  was  not  a 
**  mortgage,"  for  it  was  not  a  conveyance  of  property  in  trust  for 
sale.  Whether  that  is  right  or  not  we  need  not  now  inquire.  He 
also  says,  that  the  assignment  was  not  a  ''  conveyance,"  because 
that  clause  refers  to  such  property  as  is  usually  the  subject  of  sale, 
and  that  a  judgment  debt  is  not ;  and  so  he  concludes  that  the 
assignment  did  not  come  within  either  of  those  descriptions  of 
instruments  which  require  an  ad  valorem  stamp.  Notwithstanding 
that  decision,  I  must  own,  that  if  ever  I  should  be  the  purchaser 
of  a  judgment  debt,  or  of  a  policy  of  assurance,  I  should  insist 
upon  having  it  stamped  with  an  ad  valorem  duty. 

Rule  absolute. 
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THOMAS   V.  THOMAS.  isso. 

(5  Ex.  28—34 ;  S.  0.  19  L.  J.  Ex.  175;  14  Jur.  180;  1  L.  M.  &  P.  229.)  Feh^l^b. 

An  action  for  money  had  and  received  will  not  lie  by  one  tenant  in         [  28  ] 
common  against  his  co-tenant,  who  had  received  more  than  his  share  of  the 
profits. 

Assumpsit  for  money  had  and  received  to  the  plaintiff's  use. 
Plea,  Non  assumpsit. 

At  the  trial,  before  Bolfe,  B.,  at  the  last  Herefordshire  Summer 
Assizes,  it  appeared  that  the  plaintiff  and  one  Benjamin  Thomas, 
the  defendant's  late  husband,  were  entitled,  under  the  will  of  one 
Alice  Thomas,  to  certain  premises  as  tenants  in  common ;  but  that 
Benjamin  Thomas,  for  some  time  previously  to  his  death,  in 
February,  1848,  received  the  whole  rent.  It  was  admitted  that  the 
plaintiff  was  entitled  to  half  of  the  rent,  as  such  tenant  in  common, 
and  the  present  action  was  brought  to  recover  the  moieties  of  five 
years'  rent.  On  the  part  of  the  defendant,  it  was  objected  that  this 
form  of  action  would  not  lie  by  *one  tenant  in  common  against  his  [  •29  ] 
co-tenant ;  and  a  verdict  was  taken  by  consent  for  the  plaintiff, 
leave  being  reserved  for  the  defendant  to  move  to  enter  a  nonsuit. 

A  rule  nisi  having  been  obtained  accordingly, 

Mliateley  and  W.  H.  Cooke  showed  cause  (Feb.  7) : 

There  is  no  objection  to  this  form  of  action.  At  common  law, 
the  action  of  account  lay  only  against  a  guardian  in  socage,  a  bailiff, 
or  receiver :  2  Inst.  879 ;  or  as  between  merchants ;  but  it  lay  not 
between  tenants  in  common,  unless  he  who  was  charged  had  been 
constituted  bailiff:  Co.  Litt.  172  a,  Com.  Dig.  "Accompt,"  (A  4), 
Arch.  N.  P.  196,  Sel.  N.  P.  2.  The  4  Anne,  c.  16,  s.  27  (1),  passed 
to  enable  one  tenant  in  common  to  sue  the  other  where  he  had  not 
been  appointed  bailiff.  It  provides,  that  actions  of  account  **  shall 
and  may  "  be  brought  by  one  tenant  in  common  against  the  other, 
as  bailiff,  for  receiving  more  than  comes  to  his  just  share  or  propor- 
tion. That  was  an  enabling  statute,  and  did  not  deprive  the  parties 
of  any  other  remedy  they  might  have.  In  many  cases  an  action  of 
account  and  also  of  assumpsit  will  lie.  It  is  laid  down  in  Brooke's 
Abr.  "Accompt,"  pi.  20,  on  the  authority  of  the  Year  Book, 
47  Edw.  III.  22,  that  if  two  are  jointly  possessed  of  a  chattel, 
and  one  of  them  sells  it,  an  action  of  account  will  lie  against  him 
for  the  other's  share  of  the  money.     That  position  having  been 

(1)  4  &  5  Anne,  c.  3,  s.  27,  in  the  StatutesJEevised.— J.  G.  P. 
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Thomas       cited  in  WhecUr  v.  Howe  (i),  Willes,  Ch.  J.,  said,  **  I  should  think 
Thomas.      ^^^^  "^^  ^^^V  ^^^  action  of  account,  but  even  an  action  on  the  case 
for  money  had  and  received,  might  be  well  brought  against  him  for 
it."     In  Viner's  Abr.  "  Account,"  (A),  pi.  12,  there  is  cited  a  case 
of  Hamond  v.  Ward,  "which  was  error  to  reverse  a  judgment  in 
an  insimul  coviputaverunt,  and  assigned  that  the  action  was  brought 
against  him  for  rent  as  tenant  of  the  land,  and  not  as  receiver ;  and 
[  '30  ]       therefore,  account  did  not  lie ;  but  Bolle,  Ch.  J.,  said,  "  It  *appears 
liere  that  the  action  is  brought  against  the  defendant  as  receiver ; 
and  if  one  receives  my  rents  without  my  consent,  I  may  have  either 
debt  or  account  against  him  ;  and  affirmed  the  judgment."  In  Wilkin 
V.  Wilkin  (2),  which  was  an  action  of  assumpsit,  the  plaintiff  declared 
"  that  the  defendant  intending  to  go  beyond  sea,  he  delivered  him 
a  box  and  goods,  which  the  defendant  promised  to  dispose  of  for 
him,  and  to  give  him  an  account  thereof  at  his  return.    Defendant 
pleaded  in  abatement,  that  he  was  the  plaintiff's  bailiff,  and  mer- 
chandised the  said  goods,  and  that  he  ought  to  bring  account,  and 
not  an  action  on  the  case,  non  allocatur;  for,  the  action  being 
grounded  on  an  express  promise,  assumpsit  lies  as  well  as  account, 
and  the  plaintiff  has  his  election;  et  per  Holt,  there  is  some  incon- 
venience in  giving  a  long  rambling  account  in  evidence  to  a  jury  ; 
but  whenever  one  acts  as  bailiff,  he  promises  to  render  account." 
DoLBEN,  J.  (3) :  *'  Case  lies,  because  an  action  of  account  is  a  tedious 
and  troublesome  action."     The  case  was  adjourned,  and  ultimately 
the  Court  gave  judgment  of  respondeat  ouster  (4).     In  Bacon's  Abr. 
"  Accompt,"  (C),  citing  Brooke's  Abr.  '*  Accompt,"  pi.  85,  it  is  said, 
"  An  action  of  accompt  lies  not  for  a  thing  certain,  as  if  a  man 
delivers  10/.  to  B.  to  merchandise  with,  he  shall  not  have  account 
of  the  lOZ.  but  of  the  profits,  which  are  uncertain."    In  Viner's  Abr. 
**  Account,"  (A),  pi.  12,  it  is  laid  down,  that  "  no  account  lies  for 
rent  reserved  upon  a  lease  for  years,"  because  it  is  a  thing  certain. 

(Parke,  B.  :  There  is  this  Anonymous  case  in  11  Mod.  92,  which 
illustrates  the  subject :  "  Powell,  J. :  *'  If  I  give  money  to  another 
to  buy  goods  for  me,  and  he  neglects  to  buy  them,  for  this  breach 
of  trust  I  shall  have  election  to  bring  debt  or  account ;  and  cited 
four  or  five  cases.  Holt,  Ch.  J.,  contra :  If  the  party  did  not  take 
it  as  a  debt,  but  ad  compntandum,  or  ad  viercliandizandum,  it  must 
[  ^Hi  ]       be  an  account,  *and  he  shall  have  the  benefit  of  an  accountant, 

(1)  WiUes,  208.  (3)  Comb.  149. 

(2)  1  Salk.  8  ;  Show.  71.  (4)  Carth.  89. 
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which  is,  he  may  plead  being  robbed,  which  shall  be  a  good  plea      Thomas 
in  the  last  case,  but  not  in  the  first.")  Thoma?. 

In  Tomkins  v.  WiUshear  (i),  Gibbs,  Ch.  J.,  says,  **  The  use  of  the 
action  of  account  is,  where  the  plaintiff  wants  an  account,  and 
cannot  give  evidence  of  his  right  without  it ;  but  if,  by  subtract- 
ing the  amount  of  six  articles  on  the  one  side  from  the  amount 
of  nine  articles  on  the  other,  the  plaintiff  can  make  out  that  a 
balance  is  due  to  him  even  of  50L,  it  is  impossible  to  say  that  the 
action  of  assumpsit  will  not  lie  for  that  balance."  Here  no  account 
is  wanted,  but  the  plaintiff's  claim  is  ascertained  by  taking  half  the 
annual  rental  for  five  years.  Goodtitle  v.  Toombs  (2)  decided  that 
one  tenant  in  common  may  maintain  trespass  for  mesne  profits, 
after  a  recovery  in  ejectment,  against  his  co-tenant.  That  is  a 
stronger  case  than  the  present,  inasmuch  as  there  the  damages 
were  unliquidated,  and  the  jury  might,  if  they  thought  fit,  have 
given  more  than  the  amount  of  the  rent.  (They  also  cited 
Sturton  V.  Richardson  (s),  Baxter  v.  Hozier(4),  and  Cottam  v. 
Partridge  (5). 

Keating  and  Skinner,  in  support  of  the  rule : 

At  common  law  one  tenant  in  common  could  not  maintain  any 
action  against  his  co-tenant,  unless  the  latter  were  his  bailiff.  In 
Go.  Litt.  200  b,  it  is  said,  *'  Although  one  tenant  in  common  or 
joint  tenant,  without  being  made  bailiff,  take  the  whole  profits,  no 
action  of  account  lieth  against  him,  for  in  an  action  of  account  he  must 
charge  him  either  as  a  guardian,  bailiff,  or  receiver,  as  hath  been 
said  before,  which  he  cannot  do  in  this  case,  unless  his  companion 
constitute  him  his  bailiff.  And  therefore  all  those  books  which 
affirm  that  an  action  of  account  lieth  by  one  tenant  in  common  or 
joint  tenant  ^against  another,  must  be  intended  when  the  one  L  *^^  ] 
maketh  the  other  his  bailiff,  for  otherwise  never  his  bailiff  to  render 
an  account  is  a  good  plea."  Com.  Dig.  tit.  '*  Estates  by  Grant," 
(K  8),  and  Cruise's  Dig.,  tit.  20,  s.  9,  are  authorities  to  the  same 
effect.  There  is  good  reason  why  an  action  for  money  had  and 
received  will  not  lie  by  one  tenant  in  common  against  his  co- 
tenant  ;  for,  in  the  first  place,  there  is  no  privity  between  them. 
In  Clarance  v.  Marshall  (6),  Baylby,  B.,  speaking  of  that  form  of 

(1)  5  Taunt.  431.  233. 

(2)  3Wils.  118.  (o)  4    Man.  &    G.  271 ;    4    Scott, 

(3)  13  M.  &  W.  17.  N.  E.  819. 

(4)  5  Bing.  N.  C.  288  ;    7  Scott,         (6)  2  Gr.  &  M.  495. 
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Thomas      action,  says,  "  Now  that  is  a  species  of  action  in  which,  if  yoa 

Thomas,      establish  agency  clearly,  why  then  you  may  treat  the  rents  received 

by  your  agent  as  so  much  money  received  for  your  use,  but  you 

must  make  out  most  clearly  that  an  agency  subsisted  in  point  of 

fact  before  you  can  maintain  an  action  for  money  had  and  received, 

which  is  not  an  action  in  which  rents  received  under  an  adverse 

holding  or  possession  are  recoverable  by  the  rightful  owner."    A 

further  objection  to  that  form  of  action  is,  that  it  would  deprive  the 

co-tenant  of  his  right  to  deductions,  which  would  be  allowed  in  an 

action  of  account.    Again,  if  the  receipt  by  one  tenant  in  common 

of  his  companion's  share  of  the  profits  raised  an  implied  assumpsit, 

the  title  to  the  land  might  be  put  in  issue  in  an  action  for  money 

had  and  received.     Edson  v.  Henderson  (i)  shows  that  the  only 

remedy  is  by  action  of  account. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 

Fabke,  B.  : 

The  question  in  this  case  is,  whether  an  action  for  money  had 
and  received  lies  by  one  tenant  in  common  against  his  companion. 
On  the  argument,  the  authorities  on  the  subject  on  both  sides 
were  cited. 
[•33]  It  appears  to  us  to  be  clear,  from  Co.  Litt.  200  b,  that  *by  the 

common  law  a  tenant  in  common  could  bring  no  such  action  as 
this.  In  that  page  several  cases  are  put  in  which  one  tenant  in 
common  may  bring  an  action  against  his  companion ;  but  it  is  there 
said,  that  if  two  be  tenants  in  common  of  a  chattel,  and  one  of  them 
takes  it  away,  the  other  has  no  remedy  by  action,  except  when  the 
subject-matter  is  destroyed,  but  must  watch  his  opportunity  to 
retake  it.  Several  other  instances  are  there  put,  illustrative  of 
these  distinctions ;  and  it  is  expressly  laid  down,  that  no  action  of 
account  lay  by  the  common  law  by  one  tenant  in  common  against 
his  companion  for  taking  more  than  his  share  of  the  profits,  unless 
where  he  had  constituted  him  his  bailiff  to  receive  them.  Now  this 
want  of  remedy  by  the  common  law  was  provided  for  by  the 
Stat.  4  Anne,  c.  16,  s.  27,  which  enables  one  tenant  in  common  to 
maintain  an  action  of  account  against  the  other  as  bailiff,  for 
receiving  more  than  his  due  share  or  proportion  ;  in  which  case, 
however,  he  is  entitled  to  all  the  rights  and  indemnities  of  a  receiver, 
and  consequently  would  be  able  to  show  that  the  money  had  been 

(1)  12  Q.  B.  986 ;  18  L.  J.  Q.  B.  69. 
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lost  without  his  fault ;  whereas,  in  an  action  for  money  received  to      Thomas 
the  use  of  another,  the  defendant  is  liable  for  the  money  abso-      thomas. 
lutely.    It  is  clear,  therefore,  that  the  statute  of  Anne  only  gives 
an  action  of  account,  in  which  the  receiver  would  be  entitled  to  all 
just  allowances;  and  if  so,  that  this  action  for  money  had  and 
received  will  not  lie. 

A  question  occurred  to  my  mind,  which  I  thought  worthy  of 
consideration,  namely,  whether  this  action  might  not  lie,  on  the 
principle  that,  where  there  are  tenants  in  common  of  a  reversion  (as, 
for  instance,  of  a  reversion  of  land  let  on  lease),  they  may  either  join 
in  their  action  for  rent,  or  bring  several  actions.  If  a  tenant  in 
common  can  recover  a  moiety  of  the  rent  (as,  for  instance,  sup- 
posing the  rent  to  be  40/.,  that  he  could  recover  202.)  there  might  be 
a  colour  for  saying  that  the  other  could  sue  him  for  half  of  a  whole 
amount  wrongfully  received.  But  that  is  explained  *by  Lord  Holt,  [  *:u  ] 
in  MidgUy  v.  Lovelace  (i)  and  Martin  v.  Crompe  (z).  He  says,  that 
where  a  tenant  in  common  severs  in  such  an  action,  he  cannot 
recover  half  the  sum  nominatim,  but  only  half  of  the  rent;  thus 
showing  that  the  rent  continues  unsevered. 

It  appears  to  us,  therefore,  that  the  case  of  a  tenant  in  common 
who  receives  the  whole  of  the  rent  due  to  himself  and  his  companion 
is  analogous  to  the  case  of  a  tenant  in  common  taking  the  whole  of 
a  chattel  into  his  possession ;  in  which  case  neither  trespass  nor 
trover  lies  against  him.  The  plaintiff's  only  remedy  here  is  there- 
fore by  action  of  account,  and  this  rule  must  be  made  absolute. 

Ride  absolute. 


BUCKLEY  V.  HANN(8).  »8^9. 

^  '  Nov.  2«. 

(5  Ex.  4a— 46 ;  S.  C.  19  L.  J.  Ex.  151 ;  14  Jur.  226 ;  7  Dowl.  &  L.  188.)  j^.^ 

A  clerk  in  the  Admiralty,  who,  as  such,  attends  daily  at  an  office  within         ^^^'  ^• 
the  city  of  London,  is  not  u  person  who  *'  carries  on  his  business"  there  ' 

within  the  liondon  Small  Debts  Act  (4),  10  &  11  Vict.  c.  Ixxi.  L  43  J 

A  bill  of  exchange  was  drawn  and  accepted,  and  the  indorser  put  his 
name  upon  it,  within  the  city  of  London,  but  it  was  delivered  to  the 
indorsee  in  the  county  of  Middlesex :  Held,  that  the  cause  of  action  did 
not  arise  within  the  city  of  London. 

This  was  a  rule  calling  on  the  plaintiff  to  show  cause  why  a 
suggestion  should  not  be  entered  on  the  roll,  to  deprive  the  plaintiff 

(1)  Carth.  289.  L.  J.  Q.  B.  120 ;  and  Kutner  v.  Phillips 

(2)  1  Ld.  Ray.  340.  [1891]  2  Q.  B.  267,  60  L.  J.  Q.  B. 

(3)  See  Qraham  v.  Lewis  (1888)  22      605.-^.  G.  P. 

Q.  B.  D.  1,  58  L.  J.  Q.  B.  117;  Read         (4)  Now  the  City  of  London  Court. 
y.  Brown  (1888)  22  Q.  B.  D.  128,  58      See  30  &  31  Vict.  c.  142,  s.  3d. 
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BuoKLBY     of  costs,  under  the    London  Small  Debts  Act,   10  &  11  Vict. 
Hank.        c.  Ixxi.  (i). 

It  appeared  from  the  affidavits,  that  the  action  was  by  the  indorsee 
against  the  acceptor  of  a  bill  of  exchange,  drawn  by  one  E.  Wood, 
and  by  him  indorsed  to  the  plaintiff,  and  was  tried  before  the 
Secondary  of  London,  under  a  writ  of  trial,  when  a  verdict  was 
L  *4*  ]  found  for  the  plaintiff  *for  121.  is.  The  defendant,  who  resided  at 
Greenwich,  in  the  county  of  Kent,  was  a  clerk  in  the  Admiralty, 
and,  as  such  clerk,  daily  attended  at  the  office  called  "  The  General 
Register  and  Record  Office  of  Seamen,"  No.  70,  Lower  Thames 
Street,  in  the  city  of  London,  and  he  had  no  other  occupation  or 
business.  The  plaintiff  resided  at  Edmonton,  in  the  county  of 
Middlesex,  and  the  bill  in  question  was  drawn  and  accepted,  and 
Wood  put  his  name  upon  it,  at  the  office  No.  70,  Lower  Thames 
Street,  and  it  was  then  sent  by  a  messenger  to  the  residence  of  the 
plaintiff,  who  received  it  there. 

J.  Brown,  in  last  Michaelmas  Term  (November  26)  showed 
cause  : 

First,  the  defendant  did  not  carry  on  his  business  within  the  city 

(1)  The    following    sections    were  determined  in  any  such  superior  Court, 

referred  to :  at  the  election  of  the  pai'ty  suing  or 

Sect.  40.      *'  That    such  summous  proceeding,  as  if  this  Act  had  not  been 

may  issue,   provided  the   defendant,  passed.'' 

or  one  of  the  defendants,  shall  dwell         Sect.  113.    "That  if  any  action  shall 

or  carry  on  his  business  within   the  be  commenced    after  the  passing  of 

city  of  London  or  the  liberties  thereof  this   Act    in    any  of   her   Majesty's 

at  the  time  of  the  action  brought ;  or  superior  courts  of  record,  for  any  cause 

provided  the  defendant,  or  one  of  the  other  than  those  lastly  hereinbefore 

defendants,  shall  have  dwelt  or  carried  specified,   for  which  a  plaint  might 

on  his  business  therein  at  some  time  have  been  entered  in  the  Court  holden 

within  six  calendar  months  next  before  under  the  provisions  of  this  Act,  and 

the  time  of  the  action  brought ;  or  if  a  verdict  shall  be  found  for  the  plain- 

the  cause  of  action  arose  therein."  tiff  for  a  sum  not  more  than  twenty 

Sect.  112.  "That  all  actions  and  pounds  if  the  said  action  is  founded 
proceedings  which  before  the  passing  on  contract,  or  less  than  five  pounds 
of  thid  Act  might  have  been  brought  if  it  be  founded  on  tort,  the  said  plain - 
in  any  of  her  Majesty's  superior  courts  tiff  shall  have  judgment  to  recover 
of  record,  where  the  plaintiff  dwells  such  sum  only,  and  no  costs;  and  if 
more  than  twenty  miles  from  the  a  verdict  shall  not  be  found  for  the 
defendant,  or  where  any  officer  of  the  plaintiff,  the  defendant  shall  be  en- 
Court  holden  under  the  provisions  of  titled  to  his  coats  as  between  attorney 
this  Act  shall  be  a  party,  except  in  and  client,  unless  in  either  case  the 
respect  of  any  claim  to  any  goods  and  Judge  who  shall  try  the  cause  shall 
chattels  taken  in  execution  of  the  certify  on  the  back  of  the  record  that 
process  of  the  Court,  or  the  proceeds  the  action  was  fit  to  be  brought  in 
or  value  thereof,  may  be  brought  and  such  superior  Court" 
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of  London.    A  clerk,  who  merely  attends  at  an  ofiBce  in  the  city,     Bocklry 

cannot  be  said  to  "carry  on  his  business "  there,  within  the  meaning       hann. 

of  the  10  &  11  Vict.  c.  Ixxi.    The  word  "  business  "  is  used  in  its 

popular  sense,  as  denoting  '*  trade  or  business,"  and  it  is  evident, 

from  the  word  "  dwell/'  that  the  meaning  of  the  statute  is,  that  if 

the  defendant  shall  not  reside  within  the  city,  it  shall  be  sufficient  if 

he  carries  on  his  trade  or  business  there.    The  words  of  the  London 

Court  of  Bequests  Act,  89  &  40  Geo.  IIL  c.  civ.,  were,  ''  residing  or 

inhabiting  within  the  city  of  London  or  the  liberties  thereof,  or 

keeping  any  house,  warehouse,  shop,  shed,  stall,  or  stand,  or  seeking 

a  livelihood,  or  trading  or  dealing  within  the  same  city  or  liberties ;" 

and  it  was  held,  that  a  clerk  in  the  Excise  Office,  who  attended  at 

the  office  in  the  city  for  certain  hours  every  day,  and  who  had  no 

other  means  of  obtaining  his  livelihood,  was  not  a  person  '*  seeking 

a  livelihood  "  in  the  city,  within  the  meaning  of  that  Act:  Smith  v. 

Hunell  (i).     In  Rolfe  v.  Learmouth  (2),  the  Court  of  Queen's  Bench 

held,  that  the  deputy-sealer  of  writs  in  *the  Court  of  Chancery,        [  *45  ] 

whose  duty  it  was  to  attend  the  Lord  Chancellor  when  sitting  at 

Westminster,  and  affix  the  Great  Seal  to  instruments,  was  not  a 

person  carrying  on  his  business  at  Westminster,  within  the  meaning 

of  the  County  Court  Act,  9  &  10  Vict.  c.  95. 

Secondly,  under  the  10  &  11  Vict.  c.  Ixxi.,  the  whole  cause  of  action 
must  arise  within  the  City  of  London,  which  is  not  the  case  here. 
In  that  respect  the  10  &  11  Vict.  c.  Ixxi.,  dijffers  from  the  9  &  10 
Vict.c.  95,  s.  128,  the  words  of  which  are,  **  or  where  the  cause  of  action 
did  not  arise  wholly,  or  in  some  material  point,  within  the  juris- 
diction of  the  Court,"  &c.  This  bill  was  drawn  and  accepted  within 
the  city  of  London,  but  was  delivered  to  the  plaintifif  in  the  county 
of  Middlesex.  There  was  no  complete  indorsement  until  delivery : 
Marston  v.  Allen  (8). 

W.  L.  Tliomas,  in  support  of  the  rule : 

It  is  sufficient  if  any  part  of  the  cause  of  action  arose  within  the 
city  of  London.  There  is  9k  pnmd  facie  case  which  will  justify  the 
entry  of  a  suggestion,  which  may  be  afterwards  traversed :  Butter 
V.  Corney  (4).  The  defendant  had  no  other  occupation,  and  per- 
formed all  the  duties  by  which  he  gained  his  livelihood  within  the 
city  of  London. 

(1)  10  B.  &  C.  642.  (3)  68  E.  E.  785  (8  M.  &  W.  494). 

(2    14  Q.  B.  lye ;   19  L.  J.  a  B.  10.  (4)  2  Ex.  474. 
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Buckley      Parkb,  B.  : 

Hakn.  The  statate  requires  the  cause  of  action,  that  is,  the  whole  cause 

of  action,  to  arise  in  the  city.  In  this  case  it  did  not;  until  the 
bill  was  delivered  to  the  plaintiff,  no  cause  of  action  arose  from  the 
indorsement  to  him.  Upon  the  other  point  we  will  take  time  to 
consider. 

Cur.  adv.  vultm 

Parke,  B.,  now  said  : 

This  was  an  application  to  enter  a  suggestion  to  deprive  the 
plaintiff  of  costs,  and  the  case  depends  upon  the  meaning  of  the 
term  ''  carry  on  business,"  in  the  London  Small  Debts  Act,  10  &  11 
[  ♦ie  ]  Vict.  c.  Ixxi.,  ss.  40,  *113.  The  question  was,  whether  a  clerk  in  the 
Admiralty,  whose  duty  it  was  to  attend  at  a  place  in  the  city  in  that 
department,  was  a  person  carrying  on  business  within  the  limits  of 
the  city.  A  similar  question  has  been  under  the  consideration  of 
the  Court  of  Queen's  Bench,  with  respect  to  the  County  Courts  Act, 
9  &  10  Vict.  c.  95,  and  they  have  held,  that  the  deputy -sealer  of 
writs  in  the  Court  of  Chancery  is  not  a  person  who  carries  on  his 
business  in  any  definite  locality.  In  like  manner,  it  cannot  be 
considered  that  a  clerk  who  attends  at  an  office  in  the  city  carries 
on  some  independent  business  there,  so  as  to  be  within  the  meaning 
of  the  Act  in  question.    The  rule  will  therefore  be  discharged. 

RilU  discharged. 


1850.  MOSS  V.  HALL  and  Wife. 

;^^5; }?;  (6  ex.  46-50 ;  s.  c.  19  l.  j.  Ex.  205.) 

To  an  action  on  a  bill  of  exchange  by  the  indorsee  against  the  executrix 
'-       -^  of  the  drawer,  the  defendant  pleaded,  that  after  the  bill  became  due,  and 

in  the  lifetime  of  the  drawer,  it  was  agreed  between  the  plaintiff,  then  the 
holder  of  the  bill,  and  the  acceptor,  without  the  authority  or  consent  of  the 
drawer,  '*  that,  for  a  good  and  sufficient  consideration  in  that  behalf,  that 
is  to  say,  that  iu  consideration  that  the  said  J.  O.  (the  acceptor)  would, 
during  a  certain  reasonable  time,  to  wit,  during  the  space  of  one  month 
from  the  day  and  year  last  aforesaid,  use  his  best  endeavours  to  procure 
a  new  and  approved  negotiable  bill  of  exchange  to  be  taken  by  the  plaintiff 
if  satisfactory  to  him,  in  lieu  and  substitution  and  for  and  ou  account  of 
the  said  bill,  he  the  plaintiff  would,  for  and  during  the  period  aforesaid, 
abstain  from  and  forbear  enforcing  payment  from  J.  O.  of  the  said  bill  by 
proceedings  at  law  or  otherwise."  The  plea  then  aveired,  that  in  pursuance 
of  the  said  agreement,  the  said  J.  O.  did  during  the  said  period  use  his  best 
endeavours,  &c.,  and  concluded  by  alleging,  that  the  plaintiff  gave  time  to 
the  acceptor  without  the  consent  of  the  drawer ;  and  that  the  drawer  had 
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never  ratified  the  agreement.    Verification.     Replication,  de  injurid :  Held,  Moss 
on  general  demurrer,  that  the  plea  disclosed  a  sufficient  consideration  for  v. 

the  holder's  promise  to  suspend  the  action  against  the  acceptor,  and  that  the  Hall. 
surety  was  thereby  discharged. 

AsRUBipsiT.  The  first  count  of  the  declaration  was  by  the 
plaintiff  as  indorsee  of  a  bill  of  exchange  for  25J.,  drawn  by  one 
W.  Yanderstean  (to  whom  the  female  defendant  was  executrix), 
upon  and  accepted  by  one  James  Osborne.  Flea  {intei'  alia)  to 
the  first  count,  that  after  the  bill  became  due  and  payable  according 
to  the  tenor  and  effect  thereof,  and  before  the  commencement  of 
the  suit,  and  in  the  lifetime  of  the  said  W.  Yanderstean,  to  wit,  on 
&c.,  it  was  agreed  by  and  between  the  plaintiff,  then  being  the 
♦holder  of  the  said  bill,  and  the  said  James  Osborne  the  acceptor,  [  *^7  ] 
without  the  authority  or  consent  of  the  said  W.  Yanderstean,  that 
for  a  good  and  sufficient  consideration  in  that  behalf,  that  is  to  say, 
that  the  said  James  Osborne  would,  during  a  certain  reasonable 
time,  to  wit,  during  the  space  of  one  month  from  the  day  and  year 
last  aforesaid,  use  his  best  endeavours  to  procure  a  new  and 
approved  negotiable  bill  of  exchange  to  be  taken  by  the  plaintiff, 
if  satisfactory  to  him,  in  lieu  and  substitution  and  for  and  on 
account  of  the  said  bill,  he  the  plaintiff  would,  for  and  during  the 
period  aforesaid  in  this  plea  mentioned,  abstain  from  and  forbear 
enforcing  payment  from  the  said  James  Osborne  of  the  said  bill  in 
the  first  count  mentioned,  by  proceedings  at  law  or  otherwise  ;  and 
that,  in  pursuance  of  the  said  agreement,  the  said  James  Osborne 
did,  during  the  period  last  aforesaid,  namely,  in  the  space  of  one 
month  from  the  day  and  year  last  aforesaid,  use  his  best  endeavours 
to  procure  a  new  and  approved  negotiable  bill  of  exchange,  to  be 
taken  by  the  plaintiff,  if  satisfactory  to  him,  in  lieu  and  substitution, 
and  for  and  on  account  of  the  said  bill.  The  plea  then  averred, 
that  the  plaintiff,  without  the  consent  or  authority  of  W.  Yanderstean, 
gave  time  to  the  said  James  Osborne,  to  wit,  for  the  period  aforesaid, 
for  the  payment  of  the  said  bill,  and  that  the  said  W.  Yanderstean 
never  ratified  the  said  agreement.  Yerification.  Replication,  de 
iiijurid.     Special  demurrer. 

The  plaintiff,  in    his  points  for  argument,  stated    he   should 
contend  that  the  plea  was  bad. 

The  demurrer  was  argued  in  last  Term  (January  18th)  by 

Lush,  in  support  of  the  demurrer : 

The  replication  is  clearly  bad.    The  plea  does  not  set  up  any 
excuse  for  non-payment  by  the  defendants.    The  subject-matter  of 


g  1850.    EX.     5  EX.  47—49.  [r.u. 

Mobs        the  defence,  as  it  appears,  arose  after  the  bill  had  become  due  and 

Hall.       payable.     It  therefore  does  not  set  up  matter  in  excuse  for  the 

breach  of  the  promise,  but  is  in  the  nature  of  a  discharge. 

[  48  ]  H.  Hilly  contra  : 

The  replication  cannot  be  defended;  but  then  the  question  arises, 
whether  the  plea  is  good.  It  is  bad,  on  the  ground  that  it  does  not 
state  any  sufficient  consideration  for  the  supposed  agreement.  The 
agreement,  therefore,  was  not  binding  upon  the  principal,  and  the 
surety  was  not  released  by  it.  Thus,  in  Philpot  v.  Briant  (i),  where 
the  executor  of  the  acceptor  of  a  bill  of  exchange  orally  promised  to 
pay  the  holder  out  of  his  own  estate,  provided  the  holder  would 
forbear  to  sue,  and,  in  consequence  of  that  arrangement  he  did 
forbear,  it  was  held  that,  the  promise  being  void,  the  drawer  of  the 
bill  was  not  thereby  discharged.  Many  other  authorities  might  be 
adduced,  which  are  founded  upon  that  principle. 

(Parke,  B.  :  The  consideration  might  be  sufficient,  if  the  party 
agreed  to  take  substantial  trouble  in  obtaining  a  new  negotiable 
instrument,  and  not  merely  to  lie  by.  In  such  case  personal 
trouble  would  be  the  consideration.) 

Lush,  in  reply : 

The  plea  is  good.  The  question  is,  whether  the  plea,  upon 
general  demurrer,  states  a  binding  agreement.  Now  it  is  clear 
that,  in  an  action  upon  an  agreement,  the  consideration  is  sufficient 
to  support  the  action,  where  a  benefit  is  conferred  upon  the 
defendant,  or  the  plaintiff  is  put  to  any  inconvenience  or  trouble. 
Unless,  therefore,  it  distinctly  appears  upon  this  plea  that  the 
consideration  alleged  had  no  such  operation,  the  plea  is  good.  A 
fresh  negotiable  bill  may  be  of  great  benefit  to  the  one  party,  and 
the  other  party  may  be  put  to  great  trouble  in  endeavouring  to 
obtain  it.  The  Court  cannot  say  that,  under  all  circumstances,  this 
consideration,  and,  consequently,  the  agreement,  is  a  mere  nullity. 

The  Court  recommended  the  plaintiff  to  amend,  and  the  case 

[  ^49  ]       stood  over  to  give  him  that  opportunity.     But  *on  a  subsequent 

day  the  plaintiff's  counsel  stated  that  the  plaintiff  would  take  the 

opinion  of  the  Court  upon  the  question.    The  case  of  Ford  v.  Beech  (2) 

was  referred  to.    And  now — 

(1)  29E.  R.  710(4  Biiig.  717).  (2)  75  R.   R.   632   (U   Q.   B.  842, 

17L.  J.  Q.  B.  114). 
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Parke,  B.,  (after  stating  the  pleadings,)  said :  Moss 


V. 


The  replication  was  admitted  to  be  bad  by  the  plaintiff's  counsel,        Hall. 
on  the  argument  of  the  case ;  and  the  question  is,  whether  the  plea 
is  good.    We  are  of  opinion  that  it  is.    We  must  assume  that  the 
plea  does  not  contain  merely  a  promise  or  assurance  on  the  part  of 
the  acceptor  that  he  would  use  his  best  endeavours  to  procure  a 
new  and  approved  negotiable  bill,  but  a  positive  contract  to  that 
effect;   and  as  there  is  such  a  positive  contract,  the  question  is, 
whether  there  is  any  sufficient  consideration  alleged  to  make  that  a 
binding  contract.     The  law  is  perfectly  settled,  that  a   binding 
agreement,  founded  upon  a  good  consideration,  for  the  breach  of 
which   an  action  would   lie,  entered   into  by  a   person  with   the 
principal,  by  which  the  latter  is  discharged,  discharges  the  surety 
also.     The  question  is,  whether  any  such   binding  agreement  is 
stated  in  this  plea.     Now,  if  the  nature  of  the  transaction  was  such 
as  one  is  led  to  suspect  it  was  from  the  plea,  it  is  highly  probable 
that  the  jury  would  negative  any  such  contract.     But  supposing 
the  contract  to  have  been  that  which  is  here  pleaded,  then  comes 
the  question,  whether  the  fact  of  the  acceptor's  agreeing  with  the 
holder  of  the  bill,  that  he  the  acceptor  would  take  trouble  in  order 
to  obtain  a  fresh  negotiable  bill  of  exchange,  although  of  a  smaller 
amount,  would  constitute  a  sufficient  consideration  upon  which  to 
found  a  binding  agreement  between  those  parties.    We  are  of  opinion 
that  it  does  constitute  a  sufficient  consideration.     The  trouble  which 
a  party  imposes  upon  himself  may  be  a  good  consideration  for  a 
promise,  and  it  is  not  for  us  *to  estimate  whether  the  bargain  was  a       [*^^] 
good  one  or  not.     An  engagement  by  a  person  to  remunerate  the  act 
of  another,  which  benefits  the  former  or  puts  the  latter  to  any  incon- 
venience or  loss,  is  a  binding  engagement.     We  were  referred  to  the 
case  of  Ford  v.  Beech,  which  decides  that  an  agreement  to  suspend  an 
action  is  no  answer  to  it.    And  that  is  so ;  but  this  is  not  an  agree- 
ment to  suspend  the  action  against  the  defendant  himself,  but  it  is  an 
agreement  to  give  time  to  the  principal,  namely,  to  suspend  the  action 
against  him  ;  and  whenever  a  party's  hands  are  effectually  tied  up,  so 
that  he  cannot  break  such  an  engagement  without  being  made  liable 
for  a  breach  of  it,  the  surety  is  discharged,  the  rule  being,  that  there 
must  be  either  a  new  security  given  to  extend  the  time,  or  a  binding 
agreement,  upon  a  sufficient  consideration,  to  supend  the  remedy. 
In  this  case  the  surety  is  discharged ;  and,  as  we  are  of  opinion 
that  the  plea  is  good,  our  judgment  must  be  for  the  defendant. 

Judgment  for  the  defendant. 
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1850  HITCHING8  v.  THOMPSON  and  HOWARD  (i). 

Feh.lh, 
(5  Ex.  00—65  ;  S.  C.  19  L.  J.  Ex.  146.) 

I-  ^^  J  The  payment  of  rent  by  a  tenant  to  an  authorised  agent,  who  pays  over 

the  rent  to  his  principal,  \r  evidence  as  against  the  tenant  of  the  princi])al*s 
title,  although  the  agent  do  not  disclose  his  principars  name  at  the  time. 

Where  A.  had  paid  rent  to  B.,  the  agent  of  C.  and  D.,  and  the  property  for 
which  the  rent  was  paid  was  subsequently  conveyed  to  G.  and  E.,  and  A.  still 
paid  the  rent  to  B.,  but  was  not  informed  by  the  latter  of  the  change,  and 

B.  paid  over  the  rent  to  C.  and  E. :  Held,  that  the  payment  so  made  was 
some  evidence  of  the  title  of  0.  and  E.  to  the  property,  and  that,  under  such 
circumstances,  there  was  no  necessity  (in  an  action  of  replevin  by  A.  against 
parties  claiming  under  C.  and  E.)  for  the  proof  of  the  conveyance  to 

C.  and  E. 

Ebplevin.  Avowry  by  the  defendants,  alleging  that  the  plaintiff 
was  tenant  to  them  of  the  house  in  which  the  distress  was  made. 
Plea  in  bar,  Non  tenuit. 

At  the  trial,  before  Gresswell,  J.,  at  the  last  Bristol  Summer 
Assizes,  it  appeared  that  the  distress  for  rent  was  levied  on  the 
11th  of  July,  1847,  in  a  house  in  the  occupation  of  the  plaintiff; 
[  'SI  ]  that  the  house  originally  belonged  *to  one  W.  Clarke,  who  conveyed 
it  upon  his  marriage  to  Messrs.  Ward  and  Baynton,  as  trustees  of 
the  settlement.  The  plaintiff  then  endeavoured  to  show,  that 
Baynton  having  withdrawn  from  the  trusteeship,  a  Mr.  Newman 
was,  by  a  deed  of  the  21st  of  February,  1846,  appointed  in  his 
place ;  but  the  execution  of  this  deed  was  not  proved.  Ward  and 
Newman  afterwards  retired  from  the  trusteeship,  and  the  legal 
estate  in  the  house  was  conveyed  by  the  latter  trustees  to  the 
present  defendants.  The  plaintiff  paid  the  rent  to  a  Mr.  Horwood, 
the  receiver  and  agent  of  Messrs.  Ward  and  Baynton,  and  Ward 
and  Newman,  during  their  respective  trusteeships.  The  plaintiff 
had,  on  the  occasion  of  each  payment,  obtained  receipts  from 
Horwood  in  the  following  form : 

**  Eeceived,  for  the  trustees  of  Mr.  and  Mrs.  W.  Clarke,  of 
Mr.  Hitchings,  51.  5«.,  being  for  half  a  year's  rent  for  the  house 
and  premises  situate  in  the  parish  of  St.  Philip  and  Jacob,  Bristol, 
due,  &c. 

"  Danibl  Horwood." 

Horwood  had  paid  the  money  over  to  Messrs.  Ward  and  Baynton, 
and  Ward  and  Newman,  but  the  plaintiff  did  not  know  of  the 
change  of  the  trustees,  or  that  Horwood  was  agent  for  all  of  them. 
It  was  thereupon  contended,  on  behalf  of  the  plaintiff,  that  the 

(1)  See  Carlto9i  v.  Boivcock  (1884)  51  L.  T.  659.— J.  G.  P. 


▼OL.  Lxxxn.]  1850.    EX.     fi  EX-  51—52.  561 

defendants  had  failed  to  show  that  he  was  tenant  to  them,  inelsmuch    HiTcmiNGs 
as  there  was  no  evidence  of  the  transfer  of  the  property  to  Ward    xhompsoit. 
and  Newman.    The  learned  Judge  being  of  such  opinion,  directed 
the  jury  to  that  effect,  and  the  plaintiff  obtained  a  verdict,  with 
4i.  4a.  damages. 

Cockbum,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  misdirection,  and  contended,  that  as 
the  plaintiff  had  paid  rent  to  an  authorised  *agent  of  the  defendants,        [  *52  ] 
he  was  estopped  from  denying  their  title ;  and  he  cited  OotUdsworth 
V.  Knights  (l). 

Butt  and  Kingdon  now  showed  cause : 

The  direction  was  correct.  It  appeared  by  the  evidence  adduced 
on  behalf  of  the  defendants,  that  the  title  to  the  property  in 
question  was  vested  in  Messrs.  Ward  and  Baynton ;  and  as  it  was 
not  proved  to  have  passed  to  Messrs.  Ward  and  Newman,  it  is  to 
be  presumed  that  the  estate  remained  vested  in  the  first  trustees. 
The  defendants  therefore  failed  to  show  any  title  in  themselves. 
The  receipts  given  were  merely  for  the  trustees  of  Mr.  and  Mrs. 
Clarke,  and  the  plaintiff  was  neither  aware  of,  nor  did  he  recognise, 
the  change  of  the  trustees. 

(BoLFE,  B. :  There  was  no  evidence  that  the  plaintiff  paid  the 
rent  for  the  first  set  of  trustees  only.  He  paid  it  to  Horwood  for 
the  trustees,  whoever  they  might  happen  to  be  at  the  time  of  the 
payment. 

Aldebson,  B. :  The  transaction  amounts  to  this:  the  plaintiff 
pays  the  agent  the  rent,  implying  at  the  same  time  that  it  is  of  no 
importance  to  him  who  the  trustees  may  be,  provided  the  agent 
pays  the  amount  over  to  the  party  really  entitled  to  it.  Beceipt  of 
rent  is  some  evidence  of  title.) 

Cockburn  and  M.  Smith,  in   support  of   the  rule,  were  not 
heard. 

Parke,  B.  : 

The  rule  must  be  made  absolute.  I  think  that  there  was 
evidence  in  this  case  that  the  plaintiff  held  the  premises  upon 
which  the  distress  was  made,  as  tenant  to  the  defendants,  Thompson 
(I)  63  B.  B.  619  (11  M.  &  W.  337). 
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HiTCHiKGs  and  Howard.  It  was  proved  that  Mr.  Horwood  received  certain 
Thompson.  sumB  of  money  from  the  plaintiff  as  rent  for  Messrs.  Ward  and 
Baynton,  and  subsequently  other  sums  for  rent ;  and  the  defendants, 
[  **3  ]  in  order  *to  obtain  the  verdict,  were  bound  to  show  that  they  were 
entitled  to  this  rent,  on  account  of  which  the  distress  was  made. 
The  terms  of  the  holding  are  not  disputed,  and  the  only  question 
is,  whether  the  defendants  made  out  a  sufficient  title  in  this  case 
to  receive  the  rent.  It  has  been  urged,  on  the  part  of  the  plaintiff, 
that  Mr.  Horwood  did  not  inform  the  plaintiff  upon  whose  account 
he  received  the  rent.  If,  however,  Ward  and  Newman  had  dis- 
trained for  rent,  the  receipt  of  previous  rent  by  Horwood,  as  their 
agent,  on  their  account,  would  be  some  evidence  of  their  title, 
although  he  did  not  disclose  their  names  to  the  plaintiff.  Here 
there  is  some  evidence  that  Ward  and  Newman  were  entitled  to 
the  rent,  and  the  question  is,  whether  the  fact  that  the  plaintiff 
had  paid  rent  to  Ward  and  Baynton  makes  any  difference.  That 
only  affects  the  weight  of  the  evidence,  for  it  was  competent  to  the 
plaintiff  to  have  shown  that  the  payment  had  been  made  upon  the 
supposition  that  it  was  to  go  to  Ward  and  Baynton,  to  whom  it 
had  been  paid  before,  since  every  payment  which  is  made  by  a 
tenant  under  a  mistake  or  in  ignorance  of  the  party's  title  to  whom 
he  has  paid  it,  may  be  shown  by  him  to  have  been  so  made.  The 
plaintiff  might  dispute  the  fact  of  the  assignment  of  the  reversion 
as  having  been  made  by  fraud.  Upon  the  proof  of  the  payment  to 
Ward  and  Newman,  the  plaintiff  would  be  at  liberty  to  show  that 
Ward  and  Baynton  were  the  persons  he  intended  to  receive  it. 
But  he  did  not  do  so ;  and  then  there  was  evidence  that  Mr. 
Horwood  was  the  person  duly  authorised  to  receive  the  rent  for 
Ward  and  Newman.  That  being  so,  there  was  evidence  in  this 
case — I  do  not  say  more  than  that — but  there  was  some  evidence 
to  support  the  avowry,  although  the  plaintiff  did  not  know,  at  the 
time  the  payments  were  made  to  the  receiver,  the  fact  that  the 
title  to  these  premises  had  passed  to  the  second  set  of  trustees. 

Alderson,  B.  : 

[  *54  ]  I  am  of  the  same  opinion.    The  payment  *of  rent,  and  the  terms 

under  which  the  plaintiff  held,  having  been  proved  in  this  case, 
the  only  question  is,  under  which  of  the  two  landlords  he  held. 
There  was  a  conveyance  of  the  premises  to  the  present  defendants 
by  Ward  and  Newman,  and  if  they  had  the  power  to  convey,  the 
defendants  are  the  proper  parties  to  receive  the  rent.    The  question. 
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therefore,  is,  whether  payment  of  rent  to  an  agent  who  has  not    Hitghings 
disclosed  his  principal,  but  who  lias  received  the  rent  on  account    Thompson. 
of  the  principal,  and  has  paid  it  over  to  him,  is  any  evidence  that 
the  principal  is  entitled  to  it.     We  have  to  say  whether  a  payment, 
under  such  circumstances,  was  any  evidence  to  go  to  the  jury, 
and  I  think  that  it  was. 

BoLFB,  B. : 

I  am  of  the  same  opinion.  At  first  I  was  inclined  to  think  that 
the  learned  Judge  was  right  in  his  direction,  and  that  one  link  in 
the  chain  of  the  defendants'  evidence  was  wanting,  namely,  their 
title  to  the  property,  by  having  omitted  to  prove  a  conveyance  to 
Ward  and  Newman.  But  I  am  now  satisfied  that  the  proof  of  that 
conveyance  was  not  necessary  in  the  present  case.  Here  the  fact 
of  the  payment  of  the  rent  to  the  authorised  agent,  and  the  receipt 
of  it  by  Ward  and  Newman,  was  prima  facie  evidence  of  the  title 
of  the  latter.  Then,  as  the  defendants  had  not  received  any  rent, 
it  became  necessary  for  them  to  show  a  conveyance  to  themselves 
by  persons  competent  to  convey.  They  did  prove  a  conveyance 
from  Ward  and  Newman,  and  there  was  some  evidence  that  those 
persons  were  competent  to  convey  the  estate. 

Platt,  B.  : 

In  ordinary  cases  of  this  description  the  -title  of  the  party  is 
shown  by  the  pernancy  of  the  profits.  In  this  case  the  rent  is  to 
be  taken  as  paid  to  the  persons  really  entitled  to  it.  If  the  plaintiff 
did  not  know  that  the  person  to  whom  he  had  paid  the  money  was 
the  agent  of  Messrs.  Ward  and  Newman,  and  that  he  had  paid  it 
to  *him  for  other  parties,  it  was  open  to  the  plaintiff  to  have  shown  [  *r»o  ] 
that  the  money  was  improperly  paid.  But  the  question  here  is, 
whether  there  is  any  evidence  from  which  the  jury  might  infer 
that  the  persons  who  received  the  profits  were  at  that  time  the 
reversioners.  I  think  there  is ;  for  there  was  a  pernancy  of  the 
profits.  The  defendants  established  a  prima  facie  case,  and  con- 
sequently there  was  evidence  to  go  to  the  jury  of  their  title  to  the 
premises  in  question.    The  rule,  therefore,  must  be  absolute. 

Rtde  absolute. 


86- 
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idsa.  CHAPMAN  and  Another  v.  MlLVAIN(l). 

Jan.  18.. 

Feb,  26.  (5  Ex.  61—66  ;  8.  C.  19  L.  J.  Ex.  228  ;  1  L.  M.  &  P.  209 ;  14  Jur.  261.) 

r  ^.  -I  A  Company  of  persons,  established  for  the  purpose  of  carrying  on  the 

business  of  baiikei-0  under  the  provisions  of  the  7  Geo.  lY.  c.  46,  in  an 
nciion  against  a  shareholder  for  the  recoveiyof  a  debt,  or  for  en  forcing  any 
claim  or  demand  due  to  the  co-partnership,  are  bound  to  sue  in  the  name 
of  one  of  their  public  officers,  and  are  not  at  liberty  to  sue  in  the  names  of 
the  covenantees  named  in  the  deed  of  co-partnership.  The  woods  of  the 
9th  section  of  the  Act,  "shall  and  may,"  are  obligatory,  and  not  merely 
permissive. 

This  was  a  special  demurrer  to  a  plea,  and  was  argued  in  Hilary 
Term  [1850] . 

Granger,  for  the  plain tiflfs,  cited  Pentland  v.  Gribson  (2),  Rex  v. 
James  (3),  lieg.  v.  Beard  (4),  and  Skinner  v.  Lambert  (6). 

Hugh  Hill,   contra,  cited  Smith  v.  Goldswoi'thy  (6),   Wills  v. 
StUherland  (7),  and  Steward  v.  Qreaves  (8). 

The  pleadings  and  the  arguments  are  so  fully  set  forth  in  the 
judgment  of  the  Couax,  that  it  is  not  necessary  to  repeat  them. 

Cur,  adv.  vuU, 
The  judgment  of  the  Goubt  was  now  delivered  by 

Parks,  B.  : 

This  is  an  action  by  the  two  plaintiffs,  Messrs.  Chapman,  on  a 
covenant  with  them  by  name,  contained  in  the  deed  of  copartner- 
ship of  the  Newcastle,  Shields,  and  Sunderland  Union  Joint-stock 
Banking  Company,  made  on  the  1st  of  October,  18S0.  The  different 
subscribers  covenant,  each  one  for  himself,  to  pay  calls  duly  made, 
and  the  defendant,  being  a  subscriber,  is  sued  on  his  covenant,  for 
non-payment. 

The  defendant  craves  oyer  of  the  deed,  which  is  set  out ;  and 
then  pleads,  that  the  Banking  Company  was  and  still  is  a  Company 
[  •62  ]  0^  persons  united  in  copartnership  for  "^the  purpose  of  carrying  011 
the  trade  and  business  of  bankers  in  England,  according  to  the 
statute  7  G^o.  IV.  c.  46 ;  that  there  were  and  are  public  of&cera 
of  the  copartnership  according  to  that  statute,  and  that  the  sums 

(1)  Cited  in  Coe  v.  Wise  (1866)  L.  E.  (4)  8  Oar.  &  P.  143. 

1  Q.  B.  711,  721.— J.  G.  P.  (o)  4  Man.  &  G.  477. 

(2)  1  Alcock  &  Napier,  310  [Irehind,  (6)  4  Q.  B.  430. 
K.B.1831— 3;  only  one  voL  published].  (7J  4  Ex.  211. 

(3)  7  Car.  &  P.  663.  (8)  10  M.  &  W.  711. 
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of  money  sought  to  be  recovered  in  the  action  were  debts,  claims,  Chapman 
and  demands  due  to  the  copartnership,  and  relating  to  the  concerns  milvaih. 
of  the  same. 

To  this  plea  there  is  a  special  demurrer ;  and  the  question  is, 
whether  the  statute  7  Geo.  IV.  c.  46,  s.  9,  as  to  the  right  of  a 
Joint-stock  Company  to  sue,  applies  to  such  a  Company  as  this ; 
and,  if  it  does,  whether  that  part  of  the  section  is  permissive  or 
obligatory. 

The  section  is  to  this  effect :  That  all  actions  and  suits  against 
any  person  who  may  be  at  any  time  indebted  to  any  such  copartner- 
ship, carrying  on  business  under  the  provisions  of  the  Act,  and  all 
proceedings  at  law  or  in  equity  to  be  commenced  or  instituted  for  or 
on  behalf  of  any  such  copartnership  against  any  person  or  persons, 
bodies  politic  or  corporate,  or  others,  whether  members  of  such 
copartnership  or  otherwise,  for  recovering  any  debts,  or  enforcing 
any  claims  or  demands  due  to  such  copartnership,  or  for  any  other 
matter  relating  to  the  concerns  of  such  copartnership,  shall  and 
lawfully  may,  from  and  after  the  passing  of  the  Act,  be  commenced 
or  instituted  and  prosecuted  in  the  name  of  any  one  of  the  public 
oflBcers,  nominated  as  aforesaid  for  the  time  being  of  such  copartner- 
ship, as  the  nominal  plaintiff  for  and  on  behalf  of  such  copartner- 
ship ;  and  that  all  actions  or  suits  and  proceedings  at  law  or  in 
equity,  to  be  commenced  or  instituted  by  any  person  or  persons, 
bodies  politic  or  corporate  or  others,  whether  members  of  such 
copartnership  or  otherwise,  against  such  copartnership,  shall  and 
lawfully  may  be  commenced,  instituted,  or  prosecuted  against  every 
one  or  more  of  the  public  officers  nominated  as  aforesaid  for  the 
time  being  of  such  copartnership,  as  the  nominal  defendant  for  or 
on  behalf  of  such  copartnership ;  and  that  all  indictments,  infor- 
mations, *and  prosecutions  by  or  on  behalf  of  such  copartnership  L  *^^  ^ 
for  any  stealing  or  embezzlement  of  any  money,  goods,  effects, 
bills,  notes,  securities,  or  other  property,  of  or  belonging  to  such 
copartnership,  or  for  any  fraud,  forgery,  crime,  or  offence  com- 
mitted against  or  with  intent  to  injure  or  defraud  such  copartner- 
ship, shall  and  lawfully  may  be  had,  preferred,  and  carried  on  in 
the  name  of  one  of  the  public  officers,  nominated  as  aforesaid  for 
the  time  being  of  such  copartnership  ;  and  that,  in  all  indictments 
or  informations  to  be  had  or  preferred  by  or  on  behalf  of  such 
copartnership,  against  any  person  or  persons  whomsoever,  not- 
withstanding such  person  or  persons  may  happen  to  be  a  member 
or  members  of  such  copartnership,  it  shall  be  lawful  and  sufficient 
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Chapman  to  state  the  money,  goods,  effects,  bills,  notes,  securities,  or  other 
MiLVAiN.  property  of  such  copartnership,  to  be  the  money,  goods,  effects, 
bills,  notes,  securities,  or  other  property  of  any  one  of  the  public 
officers  nominated  as  aforesaid  for  the  time  being  of  such  copartner- 
ship; and  that  any  forgery,  fraud,  crime,  or  other  offence  com- 
mitted against,  or  with  intent  to  injure  or  defraud  any  such 
copartnership,  shall  and  lawfully  may,  in  such  indictment  or 
indictments,  be  laid  or  stated  to  have  been  committed  against  or 
with  intent  to  injure  or  defraud  any  one  of  the  public  officers 
nominated  as  aforesaid  for  the  time  being  of  such  copartnership;  and 
any  offender  or  offenders  may  thereupon  be  lawfully  convicted  for 
any  such  forgery,  fraud,  crime,  or  offence;  and  that,  in  all  other 
allegations,  indictments,  informations,  or  other  proceedings  of  any 
kind  whatsoever,  in  which  it  otherwise  might  or  would  have  been 
necessary  to  state  the  names  of  the  persons  composing  such 
copartnership,  it  shall  and  may  be  lawful  and  sufficient  to  state 
the  name  of  any  one  of  the  public  officers  nominated  as  aforesaid 
for  the  time  being  of  such  copartnership  ;  and  the  death,  resigna- 
tion, or  removal,  or  any  act  of  such  public  officer,  sliall  not  abate 
f  *"^  ]  or  prejudice  any  such  action,  suit,  indictment,  prosecution,  ♦infor- 
mation, or  other  proceedings  commenced  against  or  by  or  on  behalf 
of  such  copartnership ;  but  the  same  may  be  continued,  prosecuted, 
and  carried  on  in  the  name  of  any  other  of  the  public  officers  of 
such  copartnership  for  the  time  being. 

That  the  Company  may  sue  on  a  covenant  such  as  this  was 
hardly  disputed;  indeed,  it  was  not  disputed  on  the  argument 
before  us.  That  question  must  be  considered  as  settled  by  the 
case  of  Wills  v.  Sutherland,  and  the  prior  cases  there  referred  to. 
The  only  question  argued  was,  whether  they  must  sue.  The  case 
of  Steward  v.  Greaves  decided,  that  the  part  of  the  section  which 
relates  to  actions  against  the  Company  was  obligatory  on  all  who 
had  causes  of  action  against  tliem.  The  words  ''shall  and  law- 
fully may,"  are  in  their  ordinary  import  obligatory,  and  ought,  as 
was  said  in  that  case,  according  to  the  established  rules,  to  have 
that  construction,  unless  it  would  lead  to  some  absurd  or  incon- 
venient consequence,  or  be  at  variance  with  the  intent  of  the 
Legislature,  to  be  collected  from  other  parts  of  the  Act.  The 
ordinary  construction  was  in  that  case  manifestly  in  accordance 
with  the  intention  of  the  framers  of  the  Act.  It  would  have 
entirely  altered  the  nature  of  the  obligation  of  the  partners  of  a 
joint-slock  Bank,  to  hold  that  they  could  be  sued  as  individuals. 
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There  is  not  the  same  forcible  reason  for  construing  these  words     Chapmah 
in  their  ordinary  sense,  where  the  Company  are  plaintiffs;    but      miiTvaik. 
there  is  no  reason  why  we  should  not.     Indeed,  it  would  be  incon- 
venient to  the  covenantors  to  have  their  position  altered  according 
to  the  option  of  the  Company,     If  the  Company  chose  to  sue  the 
covenantors  in  the  name  of  the  covenantee,  the  covenantee  only 
would  be  liable  to  pay  costs  in  the  case  of  a  nonsuit  or  verdict 
against  him,  and  the  defendant  would  have  a  set-ofif  only  of  debts 
due  from  the  covenantee ;  or  if  the  Company  chose  to  sue  in  the 
name  of  the  officer,  the  Company  would  *be  liable  to  costs,  and  the       [  ^6  ] 
defendant  have  a  set-off  of  the  Company's  debt  only.     This  incon- 
venience  affords  an  additional  ground  for  holding  that  the  words 
are  to  bear  their  ordinary  sense,  and  be  held  to  be  obligatory. 

It  will  be  said,  then,  that  the  Company,  if  this  construction  is  to 
prevail,  could  not  take  a  security  to  a  trustee,  who  alone  could 
have  the  legal  title  to  sue — a  right  which  every  individual  person 
has — and  that  it  could  not  have  been  the  intention  of  the  Legisla- 
ture to  deprive  Companies  of  that  privilege.  We  are  not  prepared 
to  say  that  the  Company  might  not  so  word  the  security  to  their 
trustee  as  to  avoid  that  inconvenience,  if  it  be  one,  and  vest  the 
sole  right  of  action  in  the  trustee ;  but  on  a  covenant  worded  as 
this  is,  we  do  not  think  that  object,  if  it  existed,  was  accomplished. 
We  see  no  reason,  therefore,  for  construing  these  words,  which  are 
primd  facie  obligatory,  in  any  other  than  their  usual  sense.  If,  indeed, 
this  question  had  been  concluded  by  judicial  decision,  we  should  be 
bound  by  it ;  but  the  cases  cited  do  not  appear  to  be  sufficient  for  that 
purpose.  Rex  v.  James  (i)  reports  the  inclination  only  of  the  opinion 
of  my  brother  Patteson,  that  the  statute  7  Geo.  lY.  might  not 
be  imperative  as  to  laying  the  intent  to  defraud  the  public  officer  ; 
and  in  the  subsequent  case  of  Rex  v.  Beard  (^),  where  Mr.  Justice 
CoLERiDGB  intimated  a  similar  opinion,  the  point  was  just  men- 
tioned, not  argued.  We  are  aware  of  the  decision  of  the  Court  of 
Queen's  Bench  in  Ireland,  Petitland  v.  Green  (3),  in  which  that 
Court  held  that  the  private  statute,  5  Geo.  lY.  c.  clx.,  was  only 
permissive,  and  that  the  Company  to  which  it  applied  had  the 
option  of  suing  in  the  name  of  the  covenantee.  But  the  language 
of  that  statute,  as  appears  by  the  report,  was  different  from  the 
present  statute,  the  7  Geo.  lY.  c.  46,  and  seems  to  have  been, 
♦according  to  its  ordinary  construction,  permissive  only.     Upon       [  'se  ] 

(1)  7  Car.  &  P.  553.  (3)  Alcock  &  Napier,  310. 

(2)  a  Car.  &  P.  145, 
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Chapmaw     the  whole,  we  think  the  words   "  shall  and  lawfully  may  '*   are 
MiLVAis.     obligatory,  and  ought  so  to  be  construed  in  this  case ;  and  therefore 
our  judgment  should  be  for  the  defendant. 

Judgment  for  the  defendant. 


F^i.        GLOVER  V.  The  LONDON  and  NORTH  WESTERN 
,— *  RAILWAY  COMPANY. 

[66  J 

(5  Ex.  66—69 ;  8. 0.  19  L.  J.  Ex.  172.) 

B.,  having  contracted  with  a  Bailway  Company  to  set  up  the  fencing  of 
their  line,  employed  G.  to  supply  posts  and  rails  for  a  part  of  the  line.  B. 
became  bankrupt,  and  a  quantity  of  the  unfixed  fencing  was  removed  by 
G.'s  direction  to  an  adjacent  field,  and  sold  to  the  plaintiff.  This  fencing 
was  afterwards  carried  back  to  the  railway  by  labourers  acting  under  the 
direction  of  an  overlooker  of  the  Company.  G.  asked  the  men  upon  what 
authority  they  removed  the  fencing,  and  was  told  to  apply  to  the  engineer 
of  the  Company.  G.  afterwards  saw  one  of  the  directors  of  the  Company, 
who  told  him  to  attend  a  meeting  of  the  Company.  G.  went  to  the  office 
of  the  Company  for  that  purpose,  and  was  told  by  the  same  director,  that 
there  was  a  prospect  of  an  amicable  arrangement  with  B.,  and  that  all 
claims  on  the  line  would  be  paid.  A  demand  was  afterwards  made  upon 
the  secretary  of  the  Company,  who  stated  that  he  was  not  the  party  on 
whom  the  demand  ought  to  be  made :  Held,  in  trover  against  the  Company, 
that  there  was  no  evidence  of  a  conversion  by  them. 

Trover  for  certain  posts  and  rails.    Flea,  Not  guilty. 

At  the  trial,  before  Coleridge,  J.,  at  the  Leicester  Summer 
Assizes,  1849,  it  appeared  that,  the  defendants  being  empowered 
to  construct  a  branch  line  of  railway,  called  **  The  Stamford  and 
Rugby  Bailway,"  one  Burton  contracted  with  them  to  set  up  and 
complete  the  fencing  of  the  line,  and  that  one  Gimpson  contracted 
with  Burton  to  supply  the  posts  and  rails  for  fencing  a  portion  of 
the  line.  Some  of  these  posts  and  rails  were  set  up ;  but  Burton 
having  become  bankrupt,  disputes  arose  between  him  and  the 
Company,  and  a  quantity  of  the  unfixed  fencing  was  removed  by 
Gimpson's  direction  to  an  adjacent  place,  called  Foxes  Field,  and 
sold  by  him  to  the  plaintiff.  This  unfixed  fencing  was  afterwards 
carried  away  from  Foxes  Field  to  the  railway,  by  labourers  acting 
under  the  direction  of  one  Grover,  an  overlooker  of  the  Company. 
A  person  in  the  employ  of  Gimpson  asked  the  men  upon  what 
authority  they  removed  the  fencing,  and  was  told  to  apply  to 
Wilson,  the  engineer  of  the  Company,  who,  on  being  applied  to, 
**  dared  him  to  remove  the  fencing,"  and  said  ''  he  would  enter  an 
[  •67  ]  action  if  he  did.'*  Gimpson  afterwards  saw  ♦one- Ellis,  a  director 
^nd  chairman  of  the  committee  of  ^orks;  who  recommended  him 
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to  attend  a  meeting  of  the  Company  in  London.    Gimpson  went      Gloybr 
to  the  offices  of  the  Company  for  that  purpose,  and  there  saw      London 
Ellis,  who  then  told  him  that  there  was  a  prospect  of  an  amicable    ^^^bbn" 
arrangement  with  Burton,  and  that  all  claims  on  the  line  would  Railway  Co. 
be  paid.     A  demand  of  the  posts  and  rails  was  afterwards  made 
upon  one  Watkins,  the  secretary  of  the  Company,  who  stated  that 
he  was  not  the  party  on  whom  the  demand  ought  to  be  made. 
Under  these  circumstances  it  was  objected,   on    behalf  of    the 
defendants,  that  there  was  no  evidence  of  a  conversion  by  them. 
The  learned  Judge  declined  to  nonsuit,  and  a  verdict  was  found 
for  the  plaintiff,  leave  being  reserved  for  the  defendants  to  move  to 
enter  a  nonsuit. 

A  rule  nisi  having  been  obtained  accordingly, 

Mellor  showed  cause : 

First,  there  was  evidence  of  a  conversion  by  the  removal  of  the 
posts  and  rails  from  Poxes  Field  to  the  railway.  The  act  was  done 
by  persons  employed  in  the  construction  of  the  railway,  who  must 
therefore  be  presumed  to  be  the  servants  of  the  Company,  and  who 
were  acting  within  the  scope  of  their  authority,  and  for  the  benefit 
of  the  Company.  The  case,  therefore,  falls  within  the  principle  of 
the  decisions  of  Smith  v.  The  Birmingham  Gas  Company  (i),  and 
Matul  V.  The  Monmouthshire  Canal  Company  (2).  The  statement  of 
EUid,  one  of  the  directors,  is  evidence  against  the  Company  of  their 
liability,  in  the  same  way  that  the  admissions  of  a  parishioner  will 
affect  the  parish,  though  he  cannot  bind  them  by  his  contract. 

(Parke,  B.  :  Admissions  made  by  the  directors  at  a  board  meeting 
will  bind  the  Company,  but  not  what  a  single  director  says  when 
not  at  a  board  meeting.) 

This  case  is  not  within  the  difficulty  which  arose  in  Qtuirman  v. 
Burnett  (8),  and  Latigher  v.  Pointer  (4),  for  the  *engineer  and  over-        [  '68  ] 
looker  were  clearly  the  servants  of  the  Company.     It  also  differs 
from  Rapsony.  Ctihitt{5),  for  there  the  injury  was  caused  by  the 
negligence  of  a  sub-contractor. 

(Parke,  B.  :  Assuming  that  the  wrongful  act  was  done  by  the 
servants  of  the  Company,  there  is  no  evidence  that  the  Company 
ordered  or  assented  to  the  act  of  their  workmen.) 

(1)  40  R.  B.  358  (1  Ad.  &  El.  526).     (4)  29  R.  R  319  (o  B.  &  0.  547). 

(2)  4  Man.  &  G*;45J.  (5)  60  R.  R.  873  (9  M.  &  W.  710). 

(3)  55  R.  R*.  717  (6'M:.  *&  W.  499), 
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Secondly,  the  demand  on  the  secretary,  and  his  condact,  was 
evidence  from  which  the  jury  might  find  a  conversion.  By 
the  185th  section  of  the  Companies  Glauses  Consolidation  Act, 
8  &  9  Vict.  c.  16,  "  Any  summons  or  notice,  or  any  writ  or  other 
proceeding  at  law  or  in  equity  requiring  to  be  served  upon  the 
Company,"  &c.,  may  be  served  by  "  being  given  personally  to  the 
secretary."  This  demand  is  in  the  nature  of  a  notice  to  the 
Company. 

(Parke,  B.  :  It  is  not  a  notice  within  the  meaning  of  that 
section.) 

Whitehurst  {Macaulay  with  him),  in  support  of  the  rule : 

Burton  was  the  contractor  for  fencing  the  line,  and  it  is  to  be 
presumed  that  the  acts  were  authorised  by  him,  rather  than  by  the 
Company.  The  plaintiff  has  failed  to  show  either  that  the  defen- 
dants authorised  any  one  to  commit  the  tort,  or  that  they  adopted 
it.     (He  was  then  stopped  by  the  Court.) 

Parke,  B.  : 

I  think  there  was  no  evidence  to  fix  the  Company.  In  the  first 
place,  it  is  clear  that  the  Company  did  not  do  the  act  complained 
of  by  their  servants,  but  through  the  medium  of  Burton  the 
contractor,  and  the  inference  therefore  is,  that  the  act  was  that  of 
the  contractor,  and  not  of  the  Company.  If  then  the  act  was  not 
that  of  the  Company,  they  cannot  be  liable  unless  they  have 
adopted  it.  In  order  to  fix  the  Company,  it  must  be  shown  that 
the  act  was  done  by  their  authority,  that  is,  by  some  person  acting 
for  them,  within  the  scope  of  his  authority,  ^or  by  appointment 
under  seal,  or  by  the  Company  acting  together  in  committee. 
That  is  not  the  case  here,  and  there  is  no  evidence  of  a  subsequent 
adoption  of  the  act  of  the  contractor. 


Aldbrson,  B.: 

I  do  not  see  any  evidence  of  a  conversion  by  the  Company. 
The  act  was  originally  done  by  the  contractor,  and  if  the  Company 
had  adopted  it,  that  would  have  been  evidence  of  a  conversion  by 
them.    But  that  is  not  the  case  here. 


RoLFB,  B.,  concurred. 


Ride  (ibsolute^ 
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CARE  V.  MOSTYN.  isso. 

(5  Ex,  69-90 ;  S.  C.  19  L.  J.  Ex.  249.)  '''***25^'  *^' 

Under  the  Church  Building  Act,  1831  (1  &  2  WiU.  IV.  c.  38),  s.  14,  by         f^^- 
which  the  fees,  dues,  offerings,  or  emoluments  of  right  or  custom  belonging  f  69  1 

to  the  incumbent  of  the  parish,  chapelry,  or  place  in  which  the  newly 
erected  church  is  situate,  are  to  be  received  on  account  of  such  incumbent, 
except  such  part  as  the  Commissioners,  with  the  consent  of  the  Bishop, 
the  patron,  and  the  in  cumbent  in  some  cases,  and  the  Bishop  alone,  with 
the  consent  of  the  patron  and  incumbent,  in  others,  shall  assign  to  the 
minister  of  the  district  church, — ^the  term  '* chapelry"  means  a  legal 
parochial  chapelry,  and  therefore  one  which  is  immemorial. 

Upon  a  trial,  where  the  question  was,  whether  the  chapelry  of  St.  H.  was 
a  legal  parochial  chapelry :  Held,  that  the  statement  of  a  witness,  that  he 
had  heard  from  a  former  incumbent  of  St.  H.  that  the  people  of  foui*  town- 
ships and  another  parish  came  to  the  chapelry,  was  admissible  in  evidence, 
inasmuch  as  the  rights  of  the  chapel  in  question  were  sufficiently  of  a 
public  nature  to  make  reputation  admissible. 

So,  a  case  stated  by  a  deceased  incumbent  of  St.  H.  for  the  opinion  of  a 
proctor,  with  his  opinion  thereon,  was  held  admissible,  on  the  same  prin- 
ciple as  the  statement  of  a  deceased  occupier,  which  qualifies  his  estate,  is 
admissible. 

Held,  also,  that  the  answer  of  the  incumbent  of  St.  H.,  and  other 
clergymen,  to  questions  sent  by  the  Bishop  of  C,  the  diocesan,  for  the 
information  of  the  (Governors  of  Queen  Anne's  Bounty,  at  the  time  an 
augmentation  was  made,  was  admissible,  as  being  in  the  nature  of  an 
inquisition  on  a  public  matter. 

Assumpsit  for  money  had  and  received,  and  on  an  accoant  stated. 
Plea,  Non  assumpsit. 

At  the  trial,  before  Wightman,  J.,  at  the  Summer  Assizes  at 
Liverpool,  1847,  a  verdict  was  found  for  the  plaintiflF  for  %L  \s.  6d., 
subject  to  the  opinion  of  this  Court,  on  a  case  which  in  substance 
embodied  the  following:  facts : 

The  action  is  brought  to  recover  the  amount  of  certain  surplice  fees 
received  by  the  defendant.     The  plaintiff  is  *the  incumbent  of  the       [  *70  ] 
Chapel  of  St.  Helen's,  in  the  county  of  Lancaster.    The  defendant 
is  the  incumbent  of  the  Chapel  of  St.  Thomas,  in  the  same  county. 

The  Chapel  of  St.  Helen's,  as  well  as  that  of  St.  Thomas,  is 
situate  within  the  parish  of  Prescot,  which  comprises  fifteen  town- 
ships, the  whole  of  which  contribute  to  the  repairs  and  main- 
tenance of  the  parish  church,  which  is  situate  in  the  parish  and 
township  of  Prescot.  The  living  is  a  vicarage  in  the  gift  of  King's 
College,  Cambridge.  The  Chapel  of  St.  Helen's,  now  called  St. 
Mary's  St.  Helen's,  but  which  was  formerly  known  as  St.  Ellen's,  or 
St.  Helen's,  is  an  old  building  long  used  as  a  chapel  for  the  per- 
formance of  Divine  worship,  in  the  township  of  Windle,  in  the  parish 
of  Prescot.    The  feoffees,  acting  under  a  deed  of  trust  hereinafter 
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Cabr        mentioned,  have  the  nomination  of  the  minister  or  incumbent. 
MosTYH.      The  Chapel  of  St.  Thomas  was  erected  by  Peter  Greenall,  Esq., 
under  the  provisions  of  the  Acts  1  <&  2  Will.  IV.  c.  88,  and  1  &  2 
Vict.  c.  107,  and  was  consecrated  on  the  8th  of  October,  1839. 

The  plaintiff  at  the  trial  called  two  previous  incumbents  of 
St.  Helen's,  and  one  of  the  trustees  and  patrons  of  the  chapel, 
who  stated  in  effect,  that  St.  Helen's  is  within  the  parish  of 
Prescot,  but  three  or  four  miles  from  the  parish  church  of 
Prescot ;  that  St.  Helen's  Church  was  an  old  one  when  the  first 
incumbent  went  there,  and  that  there  was  a  house  for  the  incum- 
bent, and  glebe ;  that  he  was  nominated  by  the  trustees,  and  that 
the  vicar  had  nothing  to  do  with  it ;  that  full  service,  morning  and 
evening,  was  performed  there ;  that  there  was  a  font,  and  baptism, 
marriages,  burials,  churchings  of  women,  and  confirmations,  were 
performed  there,  and  all  the  services  of  a  parish  church.  That 
the  people  came  to  that  church  for  baptism,  &c.,  from  the  town- 
ships of  Sutton,  Eccleston,  Parr  Windle,  and  part  of  Haydock ; 
(but  one  of  the  witnesses  stated,  that  they  came  from  parts  of 
Sutton  and  Eccleston  respectively,  instead  of  from  the  whole  of 
[  *7i  ]  those  *township8).  All  the  townships,  except  Haydock,  were  in 
Prescot  parish.  Haydock  was  in  the  parish  of  Winwick.  Mar- 
riages and  burials  of  persons  from  other  parts  of  the  parish  of 
Prescot  were  sometimes  performed  at  St.  Helen's.  That  the  vicar 
of  Prescot  never  interfered  with  the  performance  of  the  rites  of  the 
church  within  what  the  witnesses  called  the  parochial  chapelry; 
and  that  the  successive  incumbents  of  the  chapelry  visited  the  sick 
within  the  same ;  that  one  of  them,  a  Mr.  Finch,  at  first  refused 
to  do  so,  but  was  compelled  to  perform  that  duty  by  the  trustees. 
That  they  received  all  the  surplice  fees  for  burials,  marriages,  and 
churchings,  and  the  whole  emoluments  for  Divine  service  within 
that  district  as  incumbents,  and  never  accounted  to  any  one  for 
them.  That  the  population  varied  from  18,000  to  20,000.  That 
there  were  parish  registers.  That  the  inhabitants  of  the  district 
assigned  to  St.  Thomas  used  to  attend  St.  Helen's  Chapel,  and  the 
district  assigned  to  St.  Thomas  was  within  that  belonging  to 
St.  Helen's,  being  in  the  township  of  Eccleston.  That,  for  some 
time  after  the  consecration  of  St.  Thomas,  the  incumbents  of  that 
chapel  paid  surplice  fees  received  by  them  to  the  incumbent  of 
St.  Helen's.  That  the  incumbent's  house  at  St.  Helen's  was  under 
trustees,  successors  of  the  original  feoffees,  who  had  lately  parted 
with  it  and  had  provided  another  residence;  and  the  trustees  had 
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also  dealt  in  the  same  manner  with  the  glebe.    That  the  income  of        Cabb 

the  incumbent  of  St.  Helen's  arises  from  surplice  fees,  and  from     mobtyk. 

tithes  of  hay,  and  from  an  estate,  which,  together  with  that  from 

whence  the  tithes  issued,  were  not  in  the  so  called  chapelry,  or  in 

the  parish  of  Prescot  at  all.     That  there  was  no  chapel  rate  levied 

there.    That  the  chapel  had  chapel-wardens, — one  appointed  by 

the  incumbent,  and  the  other  by  the  trustees, — but  that  it  had 

not  any  wardens  previous  to  the  consecration  in  1816.    That  the 

trustees  repaired  the  church  at  the  expense  of  private  individuals. 

That  the  pews  in  St.  Helen's  were  held  by  persons  residing  *in  the       [  *72  ] 

district,  with  one  exception,  or  having  property  there. 

Mr.  Fildes,  one  of  the  trustees  of  St.  Helen's,  aged  67  years,  and 
who  had  always  attended  St.  Helen's  Chapel,  stated  that  the  district 
of  St.  Helen's  had  been  well  known  all  his  time.  It  also  appeared 
by  the  evidence  of  one  of  the  incumbents  of  St.  Helen's,  that  the 
sacramental  bread  and  wine  for  the  Chapel  of  St.  Helen's  were 
furnished  out  of  the  general  church-rate  of  the  parish  of  Prescot, 
and  that  all  the  townships  contributed  to  the  general  church-rate 
of  the  parish  of  Prescot.  It  was  also  stated  by  one  of  the  previous 
incumbents,  that  one  ground  for  saying  that  the  people  of  the  four 
townships  and  Haydock  came  to  St.  Helen's  was,  that  his  prede- 
cessor, Mr.  Pigott,  who  was  dead,  told  him  so ;  but,  that  answer 
being  objected  to  by  the  defendant,  was  only  to  be  evidence  if 
the  Court  thought  it  admissible. 

The  receipt  of  fees  by  the  defendant  was  proved. 
The  deeds  of  consecration  and  assignment  of  district  to 
St.  Thomas,  dated  the  8th  of  October,  1889,  were  proved.  These 
deeds  made  no  mention  of  any  chapel  or  chapelry  of  St.  Helen's, 
and  treated  the  chapel  and  district  assigned  to  St.  Thomas  as  being 
situate  in  the  parish  of  Prescot,  independent  of  any  supposed 
chapelry  of  St.  Helen's.  In  the  schedule  to  the  consecration  deed 
were  the  following  clauses : 

**  Baptisms,  marriages  when,  and  as  the  same  shall  be  authorised 
by  law,  churchings,  or  burials,  shall  be  solemnised  and  performed 
in  this  church,  subject  to  all  Acts  of  Parliament,  laws  and  customs, 
relating  to  the  performance  of  such  offices.  But,  in  order  that  the 
erection  of  this  church  may  not  prejudice  the  incumbent  of  the 
parish  church  of  Prescot,  nor  lessen  the  revenues  thereof,  there 
shall  be  paid  to  the  minister,  and  also  to  the  clerk  and  sexton  of 
this  church  for  the  time  being,  for  the  performance  of  the  several  and 
respective  duties  which  may  at  any  *time  hereafter  be  performed       [  *7'd  ] 
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Garb  therein,  double  the  fees  which  are  usually  or  of  right  ought  to  be 
MosTTK.  pc^id  for  the  performance  of  any  such  duties  in  the  said  parisli 
church ;  and  the  said  minister,  clerk,  and  sexton  of  this  church  for 
the  time  being,  shall  collect  and  receive  such  double  fees,  and 
account  for  and  pay  one  moiety  or  equal  half  part  thereof  to  the 
minister,  clerk,  and  sexton  of  the  said  parish  church  respectively, 
by  two  equal  half-yearly  payments  in  each  year,  to  wit,  on  the  Ist 
of  January  and  the  1st  of  July,  and  that  the  remaining  moiety  or 
half  part  thereof  shall  be  divided  amongst  the  minister,  clerk,  and 
sexton  of  this  church  for  the  time  being,  in  such  shares  and  pro- 
portions as  fees  of  the  like  nature  and  for  the  like  services  are 
usually  or  of  right  ought  to  be  paid  and  divided  among  the  minister, 
clerk,  and  sexton  of  the  said  parish  church." 

The  schedule  also  contained  a  clause,  that  the  incumbent  and 
churchwardens  should  keep  a  register  of  all  christenings  and  burials, 
and  transmit  the  same  to  the  vicar  or  other  proper  officer  of  the 
parish  of  Prescot. 

The  incumbent  of  St.  Helen's  in  1889  stated,  that  he  protested 
against  the  first  of  these  clauses,  and,  in  consequence  thereof,  the 
incumbents  of  St.  Thomas  paid  surplice  fees  to  him,  and  not  to  the 
vicar  of  Prescot,  for  some  years. 

A  faculty,  dated  the  8rd  of  May,  1816,  for  pulling  down  part  of 
St.  Helen's  Chapel,  previous  to  the  enlargement,  and  a  consecration 
deed  of  additional  burial  ground  adjoining  the  chapel,  dated  the 
8rd  of  July,  1816,  and  a  consecration  deed  of  St.  Helen's  Chapel, 
dated  2nd  of  October,  1816,  were  also  given  in  evidence.  In  each 
of  these  documents  the  chapel  was  referred  to  as  a  parochial  chapel, 
and  the  district  was  styled  a  chapelry,  and  the  inhabitants  referred 
to  as  residing  in  the  chapelry ;  but  no  reference  was  made  to  any 
previous  act  of  consecration,  nor  was  any  defined  district  mentioned 
[  *74  ]  as  appertaining  to  the  *chapel.  Provisions  were  contained  in  the 
consecration  deed  of  the  chapel  for  the  appointment  of  chapel- 
wardens,  and  raising  funds  for  the  expenses  of  the  chapel  by  means 
of  rates  on  the  pews,  but  no  reference  was  made,  to  any  other 
description  of  chapel  rate.  Registers  of  incumbents  of  St.  Helen's 
were  produced  from  the  diocesan  registry.  The  first  was  dated 
October  5,  1758,  and  nominated  a  clerk  "to  read  and  perform 
Divine  service  according  to  the  usage  of  the  Church  of  England  as 
by  law  established,  in  the  Chapel  of  Hardsfaaw  within  Windle,  in 
the  city  of  Lancaster,  called  St.  Ellen's  Chapel,  now  vacant  by  the 
death  of  P.  B.,  clerk,  &c."    The  next,  dated  December  26,  1786, 
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was  in  similar  terms,  with  the  addition  of  a  request  from  the  trustees        cabb 
to  the  Bishop  "  to  grant  the  clerk  licence  to  serve  the  said  cure,  and  *■ 

to  perform  all  Divine  offices  therein  accordingly."  The  third,  dated 
September  21,  1815,  was  in  terms  similar  in  effect.  The  next, 
dated  December  12,  1836,  stated  that  the  parties  named  therein, 
''  being  the  major  part  of  the  trustees,  and  patron  of  the  chapel 
formerly  called  St.  Helen's  Chapel,  but  since  consecrated  by  the 
name  of  St.  Mary's  in  Hardshaw  within  Windle,  otherwise 
St.  Helen's,  within  the  parish  of  Prescot,  in  the  county  of  Lancaster  - 
and  diocese  of  Chester,"  in  exercise  of  the  power  and  authority 
contained  in  indentures  of  lease  and  release,  dated  respectively 
October  21  and  22,  1825,  for  the  appointing  new  trustees  of  the 
chapel,  and  of  all  other  powers,  Ac.,  did  nominate  a  clerk  to  be 
curate,  minister,  or  chaplain  of  the  said  Church  or  Chapel  of  St.  Mary 
within  Hardshaw  in  Windle,  otherwise  St.  Helen's  aforesaid ;  and 
another  nomination,  dated  October  11,  1841,  nominated  unto 
the  Bishop,  and  to  the  perpetual  curacy  of  St.  Mary's  Church, 
St.  Helen's,  a  clerk,  praying  the  Bishop  would  be  graciously  pleased 
to  grant  him  his  licence  for  serving  the  said  cure,  and  invest  him 
with  all  and  singular  the  rights,  ^members,  and  appurtenances  [  *75  ] 
thereunto  belonging.  The  last,  dated  the  24th  of  September,  1846, 
being  the  nomination  of  the  plaintiff,  was  in  similar  terms. 

The  defendant  gave  in  evidence  the  deed  of  feoiSment  (which  was 
in  Latin)  of  the  chapel,  dated  the  28rd  of  January,  11  James  I.,  of 
Eatherine  Dowmbell  and  James  Dowmbell  her  son,  giving,  granting, 
and  confirming  to  certain  trustees,  ''  all  those  the  messuage,  chapel, 
and  building  in  Hardshaighe  within  Windle,  called  the  Chapel  of 
St.  Helen's,  with  all  and  singular  their  appurtenances ;  and  also 
all  that  piece  of  land  lying  around  the  chapel,  called  the  Chapel 
Yard,  and  upon  which  the  messuage,  chapel,  or  buildings  aforesaid 
stand,  or  have  been  built,  together  with  a  certain  incrothiamento  (l) 
or  small  piece  of  land  within  a  certain  inclosure  in  the  same  place, 
called  the  Chapel  Croft,  containing  "  &q.  ;  habendmn  to  them  and 
their  heirs  and  assigns  for  ever,  subject  to  the  trusts  in  the  schedule 
mentioned,  to  hold  from  the  capital  lords  of  the  fee  for  the  services 
thence  owing  and  of  right  accustomed ;  and  also  to  pay  annually 
to  the  said  Eatherine  and  James  Dowmbell,  their  heirs  and  assigns, 
one  penny.  There  was  the  appointment  of  attornies  for  livery  of 
seisin,  and  an  indorsement  that  seisin  was  accordingly  delivered. 

(1)  [Bead  incrochinmetiio,  encroachment.   Spelman,  Gloss.  «.v.  incrocare, — P.P.] 
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Cabb  The  schedule  (which  was  in  English)  was  as  follows : 

MoBTTN.  *'  Know  all  men  by  these  presents,  that  we,  Katherine  Do wm bell 

and  James  Dowmbell,  named  in  the  said  deed  of  feoffment  where- 
unto  this  schedule  is  annexed,  as  well  to  the  intent  that  Divine 
service  may  be  continued  in  the  chapell  mentioned  in  the  said  deed, 
and  to  the  intent  that  the  same,  now  being  in  great  decaie,  might 
be  repaired  for  the  ease  of  our  loving  neighbours  of  Hardshaighe, 
Windle,  Farre,  Sutton,  Haidocke,  and  Eccleston,  and  of  their 
posterity,  as  also  for  divers  other  good  causes  and  considerations 
us  moving,  have  made  the  said  deed  to  the  uses  and  intents  here- 
after in  this  schedule  expressed  and  declared.  Wherefore,  we  the 
[  '76  ]  said  Katherine  and  James  Dowmbell  *do  now  by  these  presents 
openly  publish,  set  forth,  and  declare  that  the  very  true  intent  and 
meaning  of  the  making  of  the  said  deed  of  feoif ment  and  the  execu- 
tion thereupon  to  be  had  and  made,  is  and  shall  be,  that  the  trustees 
(naming  them)  in  the  said  deed  of  teoSment,  and  the  survivors  or 
survivor  of  them,  and  his  heirs,  shall,  presently  after  the  execution 
of  the  same  deed,  stand  and  be  seised  of  and  in  the  messuage, 
chappell  and  buildings  mentioned  in  the  said  deed,  with  appur- 
tenances, &c.,  to  the  only  use  and  behoofe  of  the  said  trustees,  and 
of  their  heirs  and  assigns  for  ever,  upon  trust,  that  the  said 
co-feoffees  named  in  the  said  deed  of  feoffment,  their  heirs  and 
assigns,  and  the  survivor  of  them  or  some  of  them,  shall  from  time 
to  time,  and  at  all  times  hereafter,  repaire  and  upholde  the  said 
messuage,  chappell  and  premises,  and  shall  also,  so  often  as  the 
same  shall  become  void  or  be  without  any  incumbent  or  fit  person 
to  read  Divine  service  faithfully  and  truly,  elect  and  choose  lawful 
and  lit  persons  to  read  Divine  service  at  the  said  chappell  for  ever ; 
and  set  down  and  determine  orders,  direcLions,  and  rules  for  the 
government  and  ordering  of  the  said  chappell,  chaplen,  and  encum- 
bent from  time  to  time,  and  shall  and  may  appoint  seats  and  forms 
in  the  said  chappell  unto  the  inhabitants  of  the  said  townships,  as 
to  the  said  feoffees,  their  heirs  and  assigns,  or  the  greater  number 
of  them,  shall  be  thought  meet  and  convenient ;  respecting  always, 
that  persons  may  be  preferred  in  their  seats  according  as  they  shall 
extend  their  bounties  and  furtherance  in  maintenance  of  the  said 
chappell  and  incumbent  there :  Provided  always,  and  it  is  the  mind 
and  full  intent  of  us  the  said  Katherine  and  James  Dowmbell,  and 
of  the  making  thereof,  that  when  any  of  our  said  feoffees  shall  die 
or  depart  out  of  the  towns  aforenamed  to  dwell  elsewhere,  or  to  be 
disabled  in  person  for  any  cause,  that  then  and  in  such  case  or 
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cases,  within  one  month  after  such  death,  departure,  or  disability,  carr 
it  shall  be  lawful  for  the  residue  of  the  said  feoffees  then  living  (not  mosttk. 
^disabled),  to  elect  other  person  or  persons  of  anie  the  towns  afore-  [  *77  ] 
said  to  supply  the  rooms  of  such  defect,  for  the  government,  order, 
direction,  and  seating  of  the  said  chappell  and  chaplen ;  also,  that 
the  survivors  of  our  said  feoffees,  and  the  two  last  and  longest  living 
of  them,  shall  make  feoffment  or  feoffments  of  the  premises  unto 
such  other  person  or  persons  so  elected  or  to  be  elected,  within  the 
townes  aforesaid,  or  within  some  of  them,  to  the  number  of  nine  at 
the  least,  to  be  governors  and  feoffees  aforesaid,  and  to  their  heirs 
and  assigns  for  ever,  to  the  use  and  intent  aforesaid  ;  and  that  such 
elections  of  persons  and  making  of  feoffments,  when  and  as  often 
as  occasion  shall  require,  be  used  and  continued  for  ever  according 
to  the  mind  of  us  expressed  in  these  presents,  and  not  otherwise." 
The  Chapel  of  St.  Helen's  had  been  augmented  by  the  Governors 
of  Queen  Anne's  Bounty,  the  first  time  in  1716,  the  second  time 
in  1725,  and  the  third  in  1825.  On  the  occasion  of  the  last  of 
these  augmentations,  certain  queries  were  addressed  by  the  Bishop 
of  Chester  to  the  then  perpetual  curate  of  St.  Helen's,  the  vicar 
of  Prescot,  and  another  clergyman.  Copies  '^  of  these  queries, 
and  of  the  whole  of  the  answers  thereto,  were  to  form  part  of  the 
case,  if  this  Court  should  be  of  opinion  that  they  were  properly 
receivable  in  evidence  as  against  the  present  defendant.  Amongst 
the  queries  were  the  following :  **  Is  it  united  to  or  consolidated 
with  any  other,  and  what  church?  Is  it  a  parish  of  itself?  If 
a  chapel  of  ease,  is  the  incumbent  of  the  mother  church  obliged 
to  do  the  duty  himself  or  provide  a  curate  to  do  it  for  him  ?  And 
what  distance  is  the  chapel  from  the  mother  church?  What 
is  the  number  of  inhabitants  within  the  parish  or  chapelry?" 
Answer :  "  It  is  a  parochial  chapelry  within  the  parish  of  Prescot. 
It  is  not  united  to  or  consolidated  with  any  other  church.  The 
number  of  inhabitants  within  the  district  under  the  immediate 
care  of  the  minister  of  St.  Helen's  is  at  least  9,000.  Prescot  is 
four  miles  from  St.  Helen's."  In  another  answer  *it  was  stated,  [  *78  ] 
that  the  full  services  of  the  church  were  performed  at  St.  Helen's, 
and  that  half  of  the  incumbent's  time  was  taken  up  in  visiting 
the  sick ;  that  the  surplice  fees  were  very  little  more  than  20Z. 
per  annum,  as  very  few  marriages  were  solemnised  at  St.  Helen's. 
These  answers  were  signed  by  the  vicar  of  Prescot  and  the 
perpetual  curate  of  St.  Helen's,  and  a  clergyman  of  an  adjoining 
parish. 

11.11. — VOL.  LXXXII.  87 


578  1850.    EX.     5  EX.  78—79.  Tb.r. 

Cark  The  defendant  also  gave  in  evidence  a  case  submitted  for  the 

MosTYK.  opinion  of  a  proctor,  in  1809,  by  Mr.  Finch,  the  then  incumbent 
of  St.  Helen's,  with  the  opinion  of  a  proctor  thereon,  which  said 
case  and  opinion  were  on  the  26th  of  September,  1815,  sent  to  the 
then  vicar  of  Prescot,  in  and  with  a  letter  by  a  then  acting  trustee 
of  St.  Helen's.  These  documents  were  objected  to  by  the  counsel 
for  the  plaintiff,  and  were  respectively  to  be  used  or  not,  as  the 
Court  should  think  them  admissible  or  not.  The  case  in  effect 
stated  the  preceding  deed  of  feoffment  of  11  James  I.  the  augmen- 
tations by  Queen  Anne's  Bounty,  and  purchase  of  lands  therewith, 
and  the  chapel  was  stated  to  have  gone  by  the  name  of  a  donative. 
That  it  knew  no  acknowledgment  to  Prescot  Church,  though  that 
parish  extended  close  to  the  chapel-yard  walls ;  that  the  inhabitants 
of  the  said  townships  of  Windle,  Sutton,  Parr,  Eccleston,  and 
Haydock,  who  could  purchase  or  rent  seats  in  St.  Helen's  Chapel, 
resorted  to  it  to  worship,  might  be  married  in  it,  (though  many 
of  them  went  to  other  churches  for  those  purposes,)  might  have 
their  children  christened  in  it,  and  bury  their  dead  in  the  church- 
yard if  they  had  any  breadth  of  ground  in  it,  or  else  they  went 
to  other  churchyatds  for  that  purpose.  It  was  also  stated,  that 
endowment  lands  of  St.  Helen's  paid  tithes  to  the  rector  and  vicar 
of  the  parish,  and  the  inhabitants,  including  the  minister  of 
St.  Helen's,  were  liable  to  the  church  rates  of  the  parish.  The 
opinion  was,  that  the  chapel,   originally  a  donative,  became  a 

[  "^79  ]  perpetual  curacy  on  augmentation  of  Queen  *Anne's  Bounty, 
under  the  1  Geo.  I.  c.  10,  s.  62,  but  its  character  was  not 
otherwise  affected  thereby ;  that  its  duties  were  local  and  confined 
within  the  walls  of  the  chapel ;  and  that  the  duty  of  visiting  the 
sick  continued  in  the  ministers  of  Prescot  and  Winwick. 

The  register  books  of  the  parish  church  of  Prescot,  relating  to 
baptisms,  marriages,  and  burials  within  the  parish  of  Prescot,  were 
put  in  evidence.  The  books  commenced,  as  to  baptisms,  in  the 
year  1580 ;  as  to  marriages,  in  the  year  1578 ;  and  as  to  burials, 
in  the  year  1573 ;  and,  with  some  occasional  exceptions,  continued 
regularly  down  to  the  present  period.  Up  to  the  year  1677  the 
books  showed  the  performance  of  ceremonies  for  parties  from  every 
part  of  the  parish,  and  during  that  period  the  larger  number  of 
marriages  recorded  were  of  parties  residing  in  that  part  of  the 
parish  which  is  comprised  in  the  district  now  claimed  as  attached 
to  St.  Helen's.  From  the  commencement  of  those  registers  to 
the  present  time  great  numbers  of  persons  have  been  baptized, 
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married,  and  buried  at  the  parish  church  from  the  district  now  Cxnn 
claimed  as  belonging  to  St.  Helen's.  During  the  last  seventy  mosttk. 
years,  however,  with  respect  to  baptisms  and  burials  from  the  two 
townships  of  Windle  and  Parr,  the  number  of  those  ceremonies 
at  the  parish  church  has  been  inconsiderable  as  compared  with 
the  number  of  those  from  the  same  two  townships  at  St.  Helen's 
Church. 

Various  extracts  from  the  register  books  of  the  parish  were 
annexed  to  the  case;  and  from  them  it  appeared,  that,  in  1677, 
and  nine  following  years,  and  occasionally  for  some  subsequent 
years,  returns  were  forwarded  from   St.  Helen's  to  the  parish 
church  of  all  baptisms  had  at  St.  Helen's,  and  such  returns  were 
entered  in  the  parish  books  with  a  heading  thus:  ''Christenings 
by  Mr.  Greg,  Preacher  at  St.  Helen's  Chapel,  Noncon''ormist." 
And  other  similar  entries  were  made  in  the  parish  register  of 
returns  from  other  Nonconformist  ministers  officiating  within  the 
parish  *of  Prescot,  at  other  chapels  within  the  parish.     There       [  *^o  1 
were  also  several  similar  returns  of  burials  made  at  St.  Helen's, 
by  preachers  stated  to  be  Nonconformists ;   and  in  the  parish 
register  book  of  burials  for  the  year  1678,  appeared  an  entry  of 
persons  buried  ''in  other  burial  places  belonging  to  the  parish 
of  Prescot,  and  not  then  put  in,  wrapped,  or  wound  up  in  any 
shift,  shirt,  sheet,  or  shroud  made  or  mingled  with  flax,  hemp, 
silk,  hair,  gold  or  silver,  or  other  than  what  is  made  of  sheep's 
woole  only,  or  in  any  coffin  lined  or  faced  with  any  cloth,  stuf, 
or  any  other  thing  made  or  mingled  with  flax,"  &c.,  according  to 
the  80  Car.  II.  stat.  1,  c.  8 ;  and  burials  there  appeared  as  made 
at  St.  Helen's  by  a  Nonconformist  preacher.    The  register  books 
of  the  Chapel  of  St.  Helen's  were  also  put  in  evidence.    The 
entries  of  baptisms  began  on  the  18th  of  October,  1718,  of  burials 
on  the  8th  of  April,  1721,  and  marriages  in  May,  1722;  and  it 
appeared  from  the  register  of  St.  Helen's,  that,  from  the  year  1818 
up  to  the  present  time,  the  registers  had  been  kept  in  accordance 
with  the  Act  52  Geo.  lU.  c.  146,  except  so  far  as  altered  by  the 
more  recent  Marriage  Act.    During  the  whole  of  this  time  the 
baptisms  and  burials  there  solemnised  appeared  to  have  been 
almost  exclusively  from  the  four    townships    of    Windle,  Parr, 
Sutton,  and  Eccleston,  and  the  township  of  Haydock ;  and  during 
the  last  seventy  years,  the  number    of    baptisms    and    burials 
solemnised  at  the  Chapel  of  St.  Helen's  from  the  four  townships 
in  the  parish  of  Prescot,  claimed  by  St.  Helen's,  were  in  a  very 
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Carb  much  greater  proportion  as  compared  with  the  number  from  the 
MosTTK.  Bame  townships  solemnised  at  the  parish  church  of  Prescot;  but 
from  the  township  of  Eccleston  the  parish  charch  had  always  had 
the  larger  number.  With  respect  to  the  marriage  register  at 
St.  Helen's  from  1720  to  1888,  no  mention  was  made,  save  in 
a  few  cases,  of  the  townships  whence  the  respective  parties  came ; 
bat  from  the  latter  time  to  December,  1846,  by  far  the  greater 
number  (considerably  more  than  two-thirds  of  the  whole)  of  parties 

[  *8i  ]       residing  *in  the  district  now  claimed  by  St.  Helen's  have  been 
married  at  the  parish  church. 

The  question  for  the  opinion  of  the  Court  was,  whether,  under 
the  preceding  state  of  facts,  the  plaintiff  was  entitled  to  recover.  If 
the  opinion  of  the  Court  should  be  in  the  affirmative,  the  verdict 
was  to  stand ;  but  if  in  the  negative,  a  nonsuit  was  to  be  entered. 
The  Court  were  to  be  at  liberty  to  draw  any  inference  from  the  facts 
or  evidence,  and  to  act  as  they  should  think  a  jury  ought  to  have 
done. 

The  case  was  argued  in  Hilary  Term  last  (Jan.  16,  21,  and 
25),  by 

Cmvling^  for  the  plaintiff : 

The  plaintiff,  as  incumbent  of  St.  Helen's,  is  entitled  to  the  fees 
which  he  seeks  to  recover  in  this  action.  By  the  14th  section  of 
1  &  2  Will.  lY.  c.  88,  it  is  provided,  that ''  all  fees,  dues,  offeringSf 
and  other  emoluments,  which  of  right  or  castom  belong  to  the 
incumbent  or  clerk  of  any  parish,  chapelry,  or  other  place  in  which 
such  church  or  chapel  shall  have  been  or  shall  be  erected,  shall  be 
received  by,  or  for  and  on  account  of  such  incumbent  and  clerk 
respectively,  and  be  paid  over  to  them,"  &c.  And  then  the  clause 
contains  an  exception,  which  has  no  application  to  the  present 
question.  It  is  clear  that  the  apportionment  of  the  fees  by  the  Bishop 
in  1889,  as  contained  in  the  deed  of  consecration,  cannot  affect  the 
decision  of  the  Court,  inasmuch  as  that  appropriation  is  void.  It 
was,  no  doubt,  the  intention  of  the  Bishop  that  the  deed  should  be 
so  drawn  as  to  give  the  fees  to  the  proper  person,  and  that  this 
matter  was  inserted  by  mistake.  The  district  of  St.  Helen's  is  a 
chapelry  within  the  meaning  of  the  preceding  section.  It  is  not 
necessary  to  contend  that  this  chapelry  must  be  a  legal  parochial 
chapelry  in  the  strictest  meaning  of  those  terms,  for  the  language 
of  the  14th  section  is  very  general.  It  appears  by  the  facts  of  the 
case,  that  the  district  of  St.  Helen's  has  been  treated  for  upwards 
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of  a  century  as  ^altogether  a  distinct  and  separate  district.  But,  Cabb 
assuming  it  to  be  necessary  for  the  plaintiff  to  show  that  this  mosttk. 
district  of  St.  Helen's  is  a  strictly  legal  parochial  chapelry,  it  is  [  *82  ] 
submitted  that  the  admitted  facts  lead  to  that  conclusion.  The 
queries  addressed  to  the  curate  of  St.  Helen's,  and  the  answers 
thereto,  are  admissible,  as  touching  a  matter  of  a  public  nature. 
By  the  statute  2  &  8  Anne,  c.  11,  first  fruits  and  tenths,  to  be 
appropriated  to  the  augmentation  of  small  livings,  were  settled 
upon  a  corporation  established  by  that  Act ;  and,  in  pursuance  of 
the  Act,  the  Queen  by  letters  patent  appointed  certain  Governors  ; 
and  by  the  1  Geo.  1.  stat.  2,  c.  10,  the  Courts  and  committees  of 
the  said  Governors  had  power  given  them  to  administer  an  oath  to 
such  persons  as  should  give  them  information  or  be  examined 
concerning  anything  relating  to  the  execution  of  their  trust.  These 
queries  and  answers  are  evidence  as  taken  in  pursuance  of  the  Act. 
The  district  of  St.  Helen's  is  a  parochial  chapelry,  as  falling  within 
the  rule  given  in  the  2nd  Inst.  868,  where  it  is  said,  "  When  the 
question  was,  whether  it  were  ecclesia  aut  capella  pertinens  ad 
matricem  ecclesiam,  the  issue  was,  whether  it  had  baptisterimn  et 
sepuituram;  for  if  it  had  the  administration  of  sacraments  and 
sepulture,  it  was  in  law  adjudged  a  church."  In  this  chapel,  in 
addition  to  these  rites,  was  marriage  performed  also,  which  affords 
a  strong  presumption  of  its  being  a  parochial  chapelry,  for  a  priest 
marrying  out  of  the  parish  church  or  a  parochial  chapel  was  liable 
to  be  suspended :  1  Gibs.  Cod.  429,  2nd  edit.  The  language  of  the 
Marriage  Acts,  26  Geo.  II.  c.  88,  s.  1,  and  the  4  Geo.  IV.  c.  76,  s.  8, 
shows  that  the  ceremony  of  marriage  was  to  be  performed  in 
chapels  having  parochial  rights.  It  is  said,  in  Degge's  P.  C.  277, 
in  speaking  of  chapals  of  ease,  that  **  some  of  them  have  parochial 
rights  to  christen  and  bury,  and  are  therefore  called  parochial 
chapels,  by  way  of  distinction  from  others  that  have  no  such 
privilege ;  and  these  differ  in  nothing  from  churches,  but  in  want 
of  rectories  and  endowments,  the  mother  being  to  be  served  before 
^the  daughter."  And  he  adds,  "  Those  chapels  of  ease  which  are  [  *83  j 
not  parochial  cannot  bury  or  christen,  but  are  only  used  for  the 
ease  of  the  parishioners,  to  hear  the  Word  of  God  read  and 
preached,  and  to  join  in  prayers."  It  will  be  contended  by  the 
defendant,  that  the  chapel  having  passed  by  the  deed  of  feoffment, 
in  the  time  of  James  the  First,  to  certain  trustees,  shows  that  at 
that  time  it  was  a  mere  chapel  of  ease  at  the  most ;  but  it  is  rather 
evidence  of  its  having  existed  at  that  time  as  a  chapelry.    The 
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Cabb  right  to  bury  at  the  parish  church  is  not  inconsistent  with  the 
MosTYN.  plaintiff's  argument.  In  Gibs.  God.  221,  s.  7,  it  is  said,  ''The 
inhabitants  of  a  precinct  where  it  is  a  chapel  (though  it  is  a 
parochial  chapel,  and  though  they  do  repair  it),  are  of  common 
right  contributory  to  the  repairs  of  the  mother  church.  And  if 
they  have  seats  at  the  mother  church,  to  go  thither  when  they 
please,  or  receive  sacraments  or  sacramentals,  or  marry,  chrbten, 
or  bury  at  it,  there  can  be  no  pretence  for  a  discharge,"  &c.  Wise 
V.  Creech  (i)  is  to  the  same  effect.  There  were  no  chapel-wardens, 
nor  chapel  rates;  but  it  does  not  appear  that  any  rates  were 
required,  and  that  may  be  owing  to  the  circumstance,  that  the 
trustees  would  undertake  the  repairs  of  the  chapel.  By  the 
Bubric,  the  sacramental  bread  and  wine  are  to  be  found  at  the 
charge  of  the  parish.  With  respect  to  the  remaining  portions  of 
evidence,  the  admission  of  which  is  to  depend  upon  the  opinion 
of  the  Court,  the  plaintiff  does  not  object  to  their  admission; 
but  not  much  weight  can  be  attached  to  them,  as  Mr.  Finch  did 
eventually  visit  the  sick,  although  it  was  contrary  to  the  opinion 
which  was  given  by  the  proctor. 

Crompton^  contra: 

The  plaintiff  is  not  entitled  to  these  fees.  This  district  of  St. 
Helen's  never  was  a  parochial  chapelry.  The  history  of  the  chapel 
[  *84  ]  may  be  considered  ^with  reference  to  three  periods :  First,  the 
11th  of  James  I. ;  secondly,  the  time  of  the  augmentation  by 
Queen  Anne's  Bounty,  in  1716 ;  and  thirdly,  the  consecration, 
which  took  place  in  the  year  1816.  It  is  impossible  for  this 
district  to  have  oeen  a  parochial  chapelry  at  the  time  the  property 
was  passed  by  the  deed.  Certain  trustees,  who  were  lay  persons, 
were  enfeoffed,  and  livery  of  seisin  was  made  to  them.  The  chapel 
could  not  have  been  consecrated  at  that  time.  There  is  no  trace 
whatever  of  this  chapel  having  possessed  any  ecclesiastical  jurisdic- 
tion until  the  time  of  Queen  Anne.  The  trusts  created  by  the  deed 
are  quite  inconsistent  with  the  chapelry  having  been  independent. 
All  matters  with  reference  to  the  chapel,  and  possessing  anything 
of  an  ecclesiastical  nature,  were  to  be  done  by  the  trustees.  The 
repairs  of  the  chapel  are  provided  for  by  the  deed :  the  appointment 
of  a  fit  person  to  read  Divine  service,  and  the  rules  and  regulations 
for  the  proper  government  of  the  chaplain,  and  for  the  appoint- 
ment of  pews,  are  all  evidence  of  its  having  been  at  that  time  a 

(1)  2  Lev.  186. 
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mere  chapel  of  ease.    There  is  no  provision  in  the  deed   which        Carb 
would  preclude  the  appointment  of  a  Nonconformist.    The  chapel      mosttk. 
had  no  ancient  registers.    The  right  of  burial  was  not  an  absolute 
one.    The   fact    that   marriages   were  solemnised  there  has  no 
weight.     The  case  of  Rex  v.  Northfield  (i)  shows  that  marriages 
were  formerly  celebrated  in  many  chapels  which  were  not  parochial. 
The  registers  show  that  more  christenings,  marriages,  and  burials 
were  performed   at  Prescot,  of   persons  from  the  district  of   St. 
Helen's,  than  there  were  from  St.  Helen's  itself.    It  also  appears 
by  the  registers  of  the  parish,  that  three  of  the  preachers  at  St* 
Helen's  Chapel  were  Nonconformists,  and  that  this  was  after  the 
Act  of  Uniformity.    The  appointments  of  the  several  incumbents 
were  not  under  seal,  both  of   which    circumstances    are   strong 
evidence  that  this  chapel  "^was  not  a  benefice  at  that  period.    The       [  *8o  ] 
fact  that  the  minister  of  the  chapel  had  recourse  to  the  registers  of 
the  mother  church  is  another  strong  presumption  in  the  defen- 
dant's favour.     The  register  of  births  was  kept  there  under  the 
provisions  of  the  stats.  6  &  7  Will.  HI.  c.  6,  s.  62,  and  7  &  8  Will.  III. 
c.    86.    There    is   no    evidence   whatever,  previous   to  the  stat. 
1  Geo.  I.  c.  10,  of  its  having  been  a  parochial  chapelry,  and  the 
2nd  section  of  that  Act  refers  to  officiating  ministers  according  to 
the  rites  of  the  Church  of  England,  as  to  parsons,  vicars,  and 
curates ;  and  therefore,  the  augmentation  by  Queen  Anne's  Bounty 
does  not  carry  the  case  further.     The  consecration   in   1816   is 
against  the  presumption  of  the  chapel  having  been  previously 
consecrated.    It  is  said  in  Burn's  Eccl.  Law (2),  that  "a  church 
once  consecrated  may  not  be  consecrated  again.    To  which  general 
rule  of  the  canon  law  one  exception  was,  unless  they  be  polluted 
by  the  shedding  of  blood ;  and  in  that  case  the  canon  supposes  a 
reconsecration,  though  the  common   method   in  England  was   a 
reconciliation  only,  as  appeareth  by  many  instances  in  our  eccle- 
siastical records."    There  were  no  chapel- wardens  until  the  conse- 
cration in  1816 ;  the  ancient  usage,  therefore,  contradicts  modern 
reputation.     The  passage  quoted  from  the  2nd  Inst.  868  is  denied 
to  be  law  by  Sir  G.  Lbb,  in  Line  v.  Hairis  (8).    (He  also  cited  the 
following  authorities,  to  show  what  had  been  considered  necessary 
to  constitute  a  parochial  chapelry:  Dixon  v.  Kershaw  (4),  Attorney- 
General  v.  Brereton(6),  Craven  v.  Sanderson  (6)^  Jones  v.  Ellis  (7), 

(1)  2  Doug.  659.  (5)  2  Ves.  Sen.  425. 

(2)  Vol.  1,  p.  336,  9th  ed.  (6)  53  B.  R  222  (7  Ad.  &  El.  880). 

(3)  1  Sir  a.  Lee,  155.  (7)  31  E.  R  589  (2  Y.  &  J.  265). 

(4)  Amb.  528. 
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Carb        Doe  d.  BrammaU  v.   CoUingeii),   Reg.   v.   Clayton  (2)^  Moysey  v- 
MosTYK.      HUlcoatis),  Ball  v.  Cross  {4.),   and  Famworth  v.    2'he  Bishop  of 
Chester  {6).) 

[  86  ]  Cowling ,  in  reply : 

This  chapelry  is  a  parochial  one  within  the  meaning  of  the  1  &  2 
Will.  lY.  c.  88,  8.  14,  if  it  has  always  been  considered  as  one  de 
facto.  The  several  parochial  rites  which  were  there  celebrated  are 
sufficient  evidence  of  its  having  always  been  a  parochial  chapelry. 
[Thus,  the  right  of  barial  is  such  evidence :  Com..  Dig.  ''  Ceme- 
tery "  (B.),  Burial.  So,  the  fact  of  marriage  being  celebrated  there 
is  evidence  of  its  being  a  district :  Canons,  a.d.  1604,  Can.  62  ;  see 
also  Watson's  Clergyman^s  Law,  p.  818.  With  respect  to  the  deed, 
it  may  be  that  some  of  its  provisions  were  void.  The  fact  that  a 
Nonconformist  was  an  incumbent  of  the  chapel  is  not  of  much 
weight.  It  is  therefore  submitted,  that,  under  all  the  circum- 
stances set  forth,  the  plaintiff  is  entitled  to  retain  the  verdict. 

Cur.  adv.  vtdt. 

The  judgment  of  the  Coubt  was  now  delivered  by 

Parke,  B.  : 

The  principal  question  in  this  case  is  one  of  fact,  on  which  we 
have,  very  reluctantly,  to  perform  the  duty  of  a  jury. 

There  are  three  preliminary  questions  as  to  the  admissibility  of 
evidence,  which  are  easily  disposed  of. 

The  action  is  brought  by  the  incumbent  of  the  chapel  of  St. 
Helen's,  to  recover  from  the  defendant,  the  incumbent  of  the  dis- 
trict church  of  St.  Thomas,  erected  within  the  alleged  limits  of  the 
chapelry,  under  the  provisions  of  the  1  &  2  Will.  IV.  c.  88,  a 
moiety  of  the  fees,  dues,  and  offerings,  received  by  the  defendant. 
By  the  14th  section  of  that  statute,  the  fees,  dues,  offerings,  and 
emoluments,  of  right  or  custom  belonging  to  the  incumbent  of  the 
parish,  chapelry,  or  place  in  which  the  newly  erected  church  is 
situate,  are  to  be  received  on  account  of  such  incumbent,  except 
such  part  as  the  Commissioners,  with  the  consents  of  the  Bishop, 
the  patron,  and  the  incumbent  in  some  cases,  and  the  Bishop 
[  *87  ]  alone,  with  the  consent  *of  the  patron  and  incumbent,  in  others, 
shall  assign  to  the  minister  of  the  district  church. 

(1)  7  C.  B.  939.  (4)  1  Salk.  164. 

(2)  78  R  R.  400  (13  Q.  B.  354).  (5)  28  R.  R.  390  (4  B.  &  C.  665). 

(3)  2  Hagg.  Ecc.  R.  30. 
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In  this  case  the  Bishop,  in  October,  1889,  assigned  one-half  of        Gabb 
the  fees  to  the  minister,  and  the  other  to  the  vicar  of  the  parish,      mostyk. 
It  is  clear  that  that  appropriation  was  wholly  void,  the  Bishop 
haying  had  no   jurisdiction,  except  to  assign  a  portion  to  the 
incumbent  of  the  district  church. 

This  moiety  the  plaintiff  seeks  to  recover,  on  the  ground 
that  the  district  was  taken  out  of  a  chapelry,  whereof  he  was 
incumbent. 

In  order  to  make  out  this  case,  he  must  establish  two  proposi- 
tions :  First,  that  the  alleged  chapelry  of  St.  Helen's  was  a  legal 
parochial  chapelry,  and  therefore  immemorial. 

In  our  judgment,  it  is  not  enough  to  prove  that  there  was  a  dis- 
trict which  was  a  parochial  chapelry  de  facto,  and  that,  of  late 
years,  the  services  in  respect  of  which  fees  are  claimed,  were 
usually  performed  in  the  chapel.  The  Act  gives  the  fees  to  the 
incumbent  of  the  chapel  of  the  chapelry,  only  if  they  were  legally 
due  and  the  district  was  a  legal  one. 

Secondly,  that  there  were  fees  due  to  him  of  right  and  custom, 
for  the  same  services  which  the  minister  of  the  district  church 
performed. 

To  establish  or  contradict  the  first  of  these  propositions,  a  great 
deal  of  evidence  was  given  on  the  trial,  to  three  parts  of  which 
objections  were  taken,  which  we  ought  first  to  dispose  of,  because, 
in  our  capacity  as  a  jury,  we  ought  to  consider  the  legal  evidence 
alone. 

The  first  piece  of  evidence  disputed,  was  that  of  a  statement  by 
one  of  the  witnesses,  that  he  had  heard  from  a  former  incumbent 
of  St.  Helen's,  that  the  people  of  four  townships,  and  of  one  in  the 
parish  of  Winwick,  came  to  the  chapel.  The  rights  of  this  chapel 
are  sufficiently  of  a  public  nature,  to  make  reputation  admissible ; 
and  this  appears  to  us  to  fall  within  this  description. 

The  second  piece  of  evidence  was  a  case  stated  by  a  ^deceased       [  *88  ] 
incumbent,  Mr.  Finch,  for  the  opinion  of  a  proctor,  in  which  the 
rights  to  pews,  and  to  christenings,  and  to  burials,  in  a  qualified 
way,   and   the  nature    of    the  repairs  and    other   matters,  are 
enumerated. 

This  appears  to  us  to  be  admissible,  on  the  same  principle  as 
the  statement  of  a  deceased  occupier,  which  qualifies  his  estate  is 
admissible. 

The  third  document  objected  to,  was  the  answer  of  the  incum- 
bent of  St.  Helen's  and  other  clergymen,  to  questions  sent  by  the 
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gabb  Bishop  of  Chester,  for  the  information  of  the  Governors  of  Queen 
MoBTTN.  Anne's  Bounty,  at  the  time  when  the  curacy  was  augmented 
in  the  year  1825.  These  were  objected  to,  but  we  think  they 
ought  to  be  received.  The  stat.  1  Geo.  I.  c.  2,  s.  10,  directing 
each  Bishop  to  make  inquiries  as  to  the  value  of  the  benefice,  and 
how  it  arose,  and  other  circumstances  thereof,  the  answers  are 
evidence  on  the  same  principle,  that  an  inquisition  on  some  public 
matter  is. 

Upon  all  the  evidence,  including  the  three  portions  thus  objected 
to  and  received,  the  question  is,  whether  the  chapelry  is  proved  to 
be  parochial ;  and  to  be  so,  it  must  have  been  coeval  with  the 
parish,  that  is,  immemorial. 

No  doubt  this  may  be  inferred  from  modem  usage,  as  far  back 
as  human  memory  goes,  if  there  be  no  evidence  to  the  contrary, 
according  to  the  well-established  rule  by  which  ancient  rights  and 
exemptions  are  supported.  And  certainly  there  is  a  considerable 
quantity  of  evidence,  for  many  years  back,  of  the  chapel  having 
had  some  parochial  rights.  It  has  had  baptisms,  marriages,  and 
burials,  as  appears  by  the  registers,  which  go  back  as  far  as  171B, 
for  the  inhabitants  of  several  townships  and  parts  of  townships,  in 
the  parish,  and  part  of  one  out  of  it.  It  is  called  a  chapelry  in  a 
faculty  of  1816,  and  in  two  entries  of  consecration  of  burying 
ground,  in  the  same  year,  as  well  as  in  the  answers  to  the  Bishop's 
questions  prior  to  the  augmentation  of  the  curacy  in  1825 ;  and 
there  is  parol  evidence  of  several  witnesses  to  the  same  effect. 
[  B9  ]  On  the  other  hand,  the  evidence  of  rights  of  sepulture,  which 

Lord  Hardwicke  considers  to  be  a  most  strong  circumstance,  is  in 
this  case  much  weakened  by  the  statement  of  Mr.  Finch,  that 
those  who  had  breadth  of  ground  in  the  churchyard  buried  there. 
The  absence  of  chapel-wardens  till  very  modern  times  (1816),  and 
the  total  absence  of  chapel  rates  at  all  times;  the  statements  of 
Mr.  Finch,  inconsistent  with  the  existence  of  a  regular  chapelry, 
though  less  entitled  to  weight,  because  he  had  some  interest  to 
avoid  the  trouble  of  visiting  the  sick  belonging  to  it,  afford  some 
arguments  against  this  being  a  parochial  chapelry.  The  presump- 
tion arising  from  the  fact  of  marriages  having  been  celebrated  long 
ago  in  this  chapel,  is  weakened  by  the  other  fact,  that  marriages  of 
the  inhabitants  of  the  alleged  district  or  chapelry  have  been  very 
frequently  celebrated  in  the  mother  church ;  and  the  statement  of 
Mr.  Finch,  the  late  incumbent,  is  rather  at  variance  with  the 
supposition  that  this  was  a  parochial  chapelry. 
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But  as  we  go  back  to  the  earlier  history  of  the  chapel,  we  find        Carb 
most  cogent  reasons  for  believing,  that  there  was  no  chapel  with      mostyn. 
any  parochial  rights  in  the  beginning  of  the  seventeenth  century. 

The  deed  of  feoffment  of  the  1 1  Jac.  I.  conveys  the  site  of  the 
chapel  to  trustees,  and  a  schedule  accompanies  the  deed,  declaring 
the  trusts  to  be,  that  Divine  service  may  be  continued  in  the  chapel, 
which  is  to  be  repaired  for  the  use  of  the  neighbouring  inhabi- 
tants, and  the  trustees  are  to  elect  lawful  and  fit  persons  to  read 
Divine  service  in  the  chapel. 

Not  a  word  is  said  of  the  administration  of  the  sacraments  in 
this  chapel,  which  would  assuredly  have  been  the  case,  if  at  that 
time  the  chapel  had  possessed  parochial  rights. 

This  deed  creates  a  very  strong  impression  that  this  chapel  was 
then  only  a  private  chapel,  or,  at  most,  a  chapel  of  ease. 

This  opinion  is  somewhat  strengthened  by  the  evidence  of  the  [  ^o  ] 
parochial  registers  of  the  mother  church,  which  contain  entries  of 
marriages,  births,  and  burials  of  the  inhabitants  of  the  townships 
now  alleged  to  constitute  the  chapelry.  By  the  6  &  7  Will.  III. 
c.  6,  registers  are  to  be  kept  by  the  incumbents  of  parishes  and 
precincts,  in  order  to  the  better  levying  duties  granted  upon  the 
registration.  These  registers  in  1701  included  all  in  the  parish  ; 
if  there  had  been  a  precinct  or  chapelry,  it  would  not  then  have 
been  so. 

Again,  in  one  of  these  registers  of  the  parish,  which  was 
admitted  in  evidence,  by  consent,  there  is  a  statement,  that,  in  the 
year  1677,  the  incumbent  of  St.  Helen's  was  a  Nonconformist,  and 
was  called  a  preacher.  I  own  I  think  this  circumstance  is  of  con- 
siderable weight,  to  show  that  this  chapelry  was  not  then  a 
benefice,  for  it  is  well  known  that  Nonconformists  were  in  great 
numbers  removed  from  their  benefices  by  the  Act  of  Uniformity, 
but  a  Nonconformist  continuing  in  a  chapel,  affords  a  presumption 
that  it  was  not  then  a  benefice. 

Upon  the  whole,  in  our  character  of  a  jury  we  are  far  from 
satisfied  that  this  is  a  legal  parochial  chapelry  with  any  parochial 
rights.  On  the  contrary,  our  opinion  is  that  it  is  no  more  than  a 
chapel  of  ease  :  and  therefore  the  judgment  is  for  the  defendant. 

Judgment  of  nonsuit. 
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iwo.  WILKINSON    V.    CANDLISH. 

Feb.  9. 

,~  (5  Ex.  91—98 ;  8.  0.  19  L.  J.  Ex.  166.) 

The  plaintiff  lent  to  the  defendant  1,000?.,  upon  the  security  of  an 
indenture,  which  contained  a  covenant  bj  the  defendant  to  surrender 
certain  copyhold  premises  to  the  plaintiff's  use.  No  surrender  was  made. 
D.,  who  acted  as  attorney  for  both  parties,  signed  a  receipt  for  the  money, 
and  the  title-deeds  were  delivered  to  him,  and  he  prepared  and  delivered 
to  the  defendant,  but  without  the  plaintiff's  knowledge,  a  schedule  of  the 
deeds,  at  the  foot  of  which  was  a  memorandum  signed  by  D.,  acknowledging 
the  receipt  of  the  deeds,  and  undertaking  to  deliver  them  up  on  payment 
of  the  principal  money  and  interest.  The  mortgage  deed  remained  in  D.^s 
possession,  and  he  from  time  to  time  received  the  interest  and  paid  it  over 
to  the  plaintiff.  The  principal  money  was  paid  to  D.,  who  appropriated  it 
to  his  own  use,  and  died  insolvent :  Held,  first,  that  D.'s  receipt  for  the 
principal,  and  the  memorandum  signed  by  him,  were  admissible  in  evidence 
for  the  defendant.  Secondly,  that  neither  the  possession  of  the  mortgage 
deed  nor  the  receipt  of  interest  was  any  evidence  of  an  authority  to  D.  to 
receive  the  principal,  and  consequently,  that  the  plaintiff  was  entitled  to 
recover  it  from  the  defendant. 

Covenant  on  an  indenture,  dated  the  17th  of  December,  1886, 
made  between  J.  Gandlish  and  W.  Gandlish  of  the  one  part,  and  the 
plaintiff  of  the  other  part,  for  payment  to  the  plaintiff  of  l,OOOLand 
interest,  on  the  17th  of  December,  1840.  Breach,  non-payment. 
Plea,  payment. 

At  the  trial,  before  Wightman,  J.,  at  the  Durham  Summer  Assizes, 
1849,  it  appeared  that  the  plaintiff,  being  desirous  of  putting  out  at 
interest  the  sum  of  1,000^,  applied  for  that  purpose  to  one  Davison, 
a  solicitor  at  Sunderland,  who,  on  behalf  of  the  plaintiff,  advanced 
it  to  J.  Gandlish  on  the  security  of  the  above  indenture,  which, 
after  reciting  (amongst  other  things)  that  J.  Gandlish  was  possessed 
of  certain  copyhold  premises,  contained  a  covenant  by  him  to 
surrender  these  premises  to  the  use  of  the  plaintiff.  No  surrender 
was,  however,  made.  Davison,  who  acted  as  attorney  for  both 
parties,  signed  the  receipt  for  the  money.  The  title  deeds  were 
delivered  to  Davison,  and  he  prepared  a  schedule  of  them,  at  the 
foot  of  which  was  the  following  memorandum :  '*  I  hereby  acknow- 
ledge to  have  this  day  received  into  my  custody  and  possession  the 
several  deeds  and  writings  specified  in  the  above  schedule,  and  I 
do  hereby  undertake  to  deliver  the  same  safe  and  uncancelled 
(unless  prevented  by  fire  or  other  inevitable  accident),  upon  pay- 
ment to  me  of  the  sum  of  1,0002.  and  interest.  17th  December, 
1836.  (Signed)  W.  G.  Davison."  This  document  was  delivered 
by  Davison  to  J.  Gandlish,  but  not  in  the  presence  or  with  the 
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knowledge  of  the  plaintiflF.     The  mortgage  deed  remained,  with  the    WiiiKTwsoN 

^plaintiff's  assent,  in  the  possession  of  Davison,  and  some  letters    oandlish. 

from  the  plaintiff  to  him  were  in  evidence,  which,  it  was  contended,       [  ^92  ] 

authorised  him  to  receive  the  interest,  which  he  accordingly  did, 

and  duly  paid  it  over  to  the  plaintiff.     The  principal  money  was 

paid  by  J.  Gandlish  to  Davison  in  different  sums  at  various  times, 

but  without  the  plaintiff 's  knowledge ;  and  upon  payment  of  the 

whole,  Davison  delivered  up  the  deeds,  and,  having  appropriated 

the  money  to  his  own  use,  died  insolvent.     The  present  action  was 

brought  against  the  defendant,  as  executrix  of  W.  Gandlish,  who 

was  surety  for  J.  Gandlish,  to  recover  the  amount  of  the  principal 

money.    The  defendant  tendered  in  evidence  the  receipt  of  Davison 

of  the  mortgage  money  and  the  schedule  and  receipt  of  the  title 

deeds.    This  evidence  was  objected  to,  but  received  by  the  learned 

Judge.    It  was  then  submitted,  on  the  part  of  the  defendant,  that 

he  was  entitled  to  the  verdict,  on  the  ground  that,  the  mortgage 

deed  having  been  allowed  to  remain  in  the  possession  of  Davison, 

and  he  being  authorised  to  receive  the  interest,  there  was  an 

implied  authority  for  him  to  receive  the  principal.    The  learned 

Judge  directed  a  verdict  for  the  defendant,  reserving  leave  for  the 

plaintiff  to  move  to  enter  a  verdict  for  him,  if  the  Gourt  should 

be  of  opinion  that,  under  the  circumstances,  he  was  entitled  to 

recover. 

A  rule  nisi  having  been  obtained  accordingly, 

Martin  and  Unthank  showed  cause : 

The  first  question  is,  whether  the  receipt  for  the  mortgage  money, 
and  the  schedule  and  receipt  of  the  title  deeds,  were  admissible  in 
evidence.  There  is  no  doubt  they  were,  on  the  ground  that  they 
formed  part  of  the  same  transaction.  Secondly,  the  repayment  by 
the  mortgagor  to  Davison  was  a  payment  to  the  plaintiff,  for  the 
deposit  of  the  mortgage  deed  with  Davison  constituted  a  sufficient 
authority  for  him  to  receive  the  money.  The  rule  of  law,  as 
adopted  by  the  text  *  writers,  is  stated  in  Whitlock  v.  Waltham  (i),  [  *93] 
decided  in  Hilary  Term,  7  Anne.  There  "  the  interest  of  a  mort- 
gage was  paid  to  and  received  by  the  scrivener  that  put  out  the 
money ;  the  scrivener  proved  insolvent,  and  the  question  was,  who 
should  bear  the  loss.  And  it  was  admitted  in  this  case,  first,  that 
if  the  scrivener  be  intrusted  with  the  custody  of  the  bond,  he  may 
receive  the  interest,  and  though  he  fails,  yet  the  mortgagee  shall 

(1)  1  Salk.  167. 
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WiLKiKBON  bear  the  loss ;  and  that  so  it  is  also  in  sach  case,  if  he  receive  the 
Cakdlish.  principal  and  deliver  up  the  bond ;  for,  being  intrusted  with  the 
security  itself,  it  shall  be  presumed  that  he  is  intrusted  with  a 
power  over  it,  and  with  a  power  to  receive  the  principal  and 
interest ;  and  the  rather,  because  the  giving  up  of  the  bond  upon 
the  payment  of  the  money  is  a  discharge  thereof;  otherwise,  if 
the  obligee  take  away  the  bond,  for  then  he  hath  no  authority 
to  receive  the  money.  Secondly,  if  a  scrivener  be  intrusted  with 
the  mortgage  deed,  not  the  bond,  he  hath  only  authority  to  receive 
the  interest,  but  not  the  principal,  because  the  giving  up  the  deed 
is  not  sufficient  to  restore  the  estate,  but  there  must  be  a  re-con- 
veyance, whereas  the  giving  up  a  bond  is  in  law  an  extinguishment 
of  the  debt."  Here  no  re-conveyance  was  necessary,  for  the  estate 
never  vested  in  the  mortgagee. 

(FiUKB,  B. :  There  is  a  covenant  to  surrender,  which  must  be 
released ;  and  what  authority  has  the  attorney  to  release  it?) 

The  covenant  created  a  mere  equitable  interest,  which  ceased  on 
the  payment  of  the  principal  money,  and  the  delivery  of  the  deed 
to  the  mortgagor. 

(Pabkb,  B.  :  No  doubt  it  would  be  a  good  answer  to  a  covenant 
for  payment  of  a  sum  certain,  that  the  covenantor  had  paid  the 
party  in  whose  possession  the  deed  was,  and  received  the  deed 
from  him,  for  a  covenant  of  that  description  is  within  the  4  Anne, 
c.  16 ;  but  the  same  rule  does  not  apply  to  cases  where,  in  order 
[  *94  ]  to  discharge  the  obligation,  something  else  *must  be  done.  For 
that  reason,  it  does  not  apply  to  a  mortgage,  nor  to  the  present 
case,  because  there  must  be  a  release  of  the  covenant  to  surrender. 

Aldebson,  B.  :  The  distinction  between  a  mortgage  and  a  bond  is 
not  merely  formal,  because  in  the  latter  case,  if  the  bond  be  given 
up,  nothing  more  remains  to  be  done;  but  that  is  not  so  in  the 
case  of  a  mortgage,  because  there  another  act  is  to  be  done,  which 
would  bring  the  fact  of  payment  to  the  knowledge  of  the  principal. 
So  here,  if,  when  the  money  was  paid,  Gandlish  had  required  the 
plaintiff  to  release. the  covenant,  the  plaintiff  would  have  asked 
Davison  why  such  a  request  was  made,  and  would  have  been  told 
in  answer,  that  he  Davison  had  been  paid  the  money.  Therefore, 
in  justice  as  well  as  law,  the  rule  as  to  bonds  ought  not  to  apply  to 
mortgages. 
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BoLFB,  B. :  Whitlock  v.  Waliham  (i)  is  perfectly  good  law ;  bat  Wilkimbon 
that  decision  arose  out  of  a  profession  which  does  not  now  exist,  cai^dlish. 
the  functions  of  a  scrivener  having  in  modern  times  been  divided 
into  that  of  a  banker  and  attorney.  In  former  times,  money  was 
left  in  the  hands  of  a  scrivener,  who  laid  it  out  at  interest,  and 
probably  never  consulted  his  client  about  it.  Here  the  money  was 
not  intrusted  to  Davison;  he  was  only  employed  to  look  out  for 
some  one  who  had  money  to  lend.) 

In  the  case  of  Wolstenholm  v.  Davies  (2),  which  was  decided  before 
the  4  Anne,  c.  16,  the  Mastbb  of  the  Bolls  said,  ''  that  it  was  the 
constant  rule  of  the  Court,  that  if  the  party  to  whom  the  security 
was  made,  trusted  his  security  in  the  hands  of  the  scrivener, 
payment  to  the  scrivener  was  good  payment."  Vandeleur  v. 
Blagrave  (3)  does  not  affect  the  present  question.  There  the 
grantor  of  an  annuity  intrusted  a  person,  who  acted  as  agent  of 
both  parties,  with  a  sum  of  money,  for  the  purpose  of  redeeming 
it.  The  agent,  without  paying  the  money,  obtained  from  the 
grantee  a  release  of  the  annuity,  and  it  was  held  that  the  loss 
must  be  *bome  by  the  grantor.  Here  the  fact  of  the  security  [  *95  ] 
having  been  allowed  to  remain  in  the  hands  of.  Davison  for  years 
is  evidence  of  an  authority  to  receive  payment  of  the  principal 
money.  In  addition,  the  circumstances  of  the  case  show  an  actual 
authority.  Davison  from  time  to  time  received  the  interest,  and 
there  was  an  agreement  whereby  the  delivering  up  of  the  deeds, 
and  the  payment  of  the  1,0001.  were  to  be  cotemporaneous  acts ; 
but  the  plaintiff  allowed  the  deeds  to  remain  in  the  hands  of  the 
person  to  whom  the  payment  was  to  be  made. 

(Pabkb,  B.  :  The  observation  of  the  Mastbb  of  the  Bolls,  in 
Wolstenliolm  v.  Davies  (2),  respecting  the  payment  of  interest, 
applies  here.  He  says,  "  And  although  in  this  case  the  scrivener 
had  received  the  interest  and  part  of  the  principal,  and  paid  it  to 
the  obligee,  yet  that  did  not  imply  that  he  had  any  authority  to 
receive  it,  but  as  long  as  he  paid  it  over,  all  was  well,  and  any  one 
else  might  have  carried  to  the  party  as  well  as  he."  So  here, 
D%vison  is  either  the  agent  of  the  mortgagee  to  receive  the  interest, 
or  the  agent  of  the  mortgagor  to  pay  it ;  but  if  the  plaintiff  gets 
the  money,  it  is  no  matter  from  whom  it  comes,  whether  from  the 

(1)  1  Salk.  157.  (3)  63  B.  B.  180  (6  Beay.  565). 

(2)  2  Freem.  289. 
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wiLKiKsoK    debtor  or  a  stranger.    That  shows  that  an  authority  to  receive  the 
Gandlish.     interest  is  no  evidence  of  an  authority  to  receive  the  principal.) 

Davison  was  allowed  to  retain  the  deed,  and  if  he  had  altered  it  in 
a  material  point,  it  would  have  become  void :  Pigofs  case  (i), 
Davidson  v.  Cooper  (2).  The  delivering  up  of  the  deed  for  the 
purpose  of  putting  an  end  to  the  mortgage  has  the  same  efifecL 
The  continued  possession  of  the  deeds,  and  the  authority  to  receive 
the  interest,  is  priind  facie  evidence  that  Davison  was  agent  for 
the  purpose  of  receiving  the  principal :  Story  on  Agency,  a.  98  ; 
Owen  V.  Barrow  (3). 

[  96  ]  Watson  and  Digby  Seymour,  contr^,  were  not  called  upon  to 

argue. 

Pabke,  B.  : 

The  rule  must  be  absolute.  The  first  question  is,  whether  the 
schedule  of  the  deeds  delivered  to  Davison,  and  signed  by  him  at 
the  time  the  mortgage  was  executed,,  was  receivable  in  evidence. 
Now,  that  document  either  binds  Wilkinson  personally,  or  it  binds 
Davison.  If  it  be  considered  as  the  act  of  Wilkinson  binding 
himself,  there  is  no  question  that  it  is  receivable  in  evidence  as 
part  of  the  same  transaction.  If,  on  the  other  hand,  it  is  to  be 
considered  as  the  act  of  Davison  only,  it  is  admissible  on  the 
principle  that  the  act  of  a  deceased  person  charging  himself  is 
receivable  in  evidence. 

The  question  then  is,  what  is  the  effect  of  that  paper.  If  it  was 
meant  to  be  a  contract  with  Davison,  that,  upon  payment  of  the 
mortgage  money  to  him,  as  distinguished  from  Wilkinson,  the  deeds 
were  to  be  delivered  up  to  the  mortgagor,  and  the  plaintiff  knew 
that,  it  would  be  some  evidence  of  an  authority  to  Davison  to 
receive  the  money.  But  there  is  no  evidence  that  the  plaintiff  was 
present  at  the  time  the  paper  was  signed,  still  less  that  he  was 
cognisant  of  the  contents  of  it.  Therefore,  supposing  that  to  be 
the  true  construction  of  the  document,  so  far  there  is  no  evidence 
against  the  plaintiff.  Then,  is  there  any  other  evidence  to  show 
that  Davison  was  authorised  to  receive  the  principal  money? 
Some  letters  were  relied  upon  as  showing  that  Wilkinson  gave  an 
authority  to  Davison  to  receive  the  interest,  and  that,  no  doubt, 
was  a  matter  for  the  consideration  of  the  jury ;  but  an  authority 
to  receive  the  interest  of  a  mortgage   by  no  means  imports  an 

(1)  11  Co.  Eep.  26  b.  (3)  1  Bos.  &  P.  N.  E.  101. 

(2)  67  B.  R.  638  (13  M.  &  W.  343). 
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authority  to  receive  the  principal.  A  person  may  be  willing  to  trust  wxlkinbon 
another  so  far  as  to  allow  him  to  receive  a  small  sum,  but  not  a  candlish. 
large  one.  Then  the  defendant  relies  upon  the  fact  of  the  deed, 
which  contains  a  covenant  to  surrender  *the  copyhold,  having  been  L  *97  j 
left  in  the  custody  of  Davison,  as  constituting  a  sufficient  authority 
for  him  to  receive  the  principal  money ;  and  in  support  of  that 
proposition  the  cases  of  Whitlock  v.  Wcdtham  and  Wolstenholm  v. 
Davis  were  cited.  Those,  however,  were  cases  of  scriveners ;  and 
in  the  year  1702  (when  the  business  of  a  scrivener  was  better 
known  than  now)  there  was  a  case  of  Martyn  v.  King  sly  (i),  in  the 
Court  of  Chancery,  in  which  it  is  said,  "  A  difference  was  made 
where  a  man  trusts  his  scrivener  (who  puts  out  money  for  him) 
with  the  custody  of  his  bond,  and  where  with  the  custody  of  his 
mortgage ;  in  the  first  case,  if  he  receive  the  money  and  delivers 
up  the  bond,  this  shall  bar  the  obligee;  not  so  in  the  case  of  a 
mortgage,  because  a  legal  estate  is  vested,  which  cannot  be  divested 
without  assignment.*'  But,  as  my  brother  Bolfb  observed,  the 
business  of  a  scrivener  has  in  the  present  day  been  transferred  to 
bankers  and  attomies.  In  the  Bankrupt  Act,  21  Jac.  I.  c.  19,  s.  2, 
the  words  are,  ''  every  person  who  shall  use  the  trade  or  profession  of 
a  scrivener,  receiving  other  men's  monies  or  estates  into  his  trust 
or  custody."  A  scrivener's  business  was  to  receive  other  men's 
money,  and  lay  it  out  at  interest,  and  then  to  receive  it  back 
again  and  keep  it  in  his  hands,  and  then  to  lay  it  out 
again  at  interest.  So  that  the  fact  of  intrusting  a  security 
for    money  the    hands    of  such   a  person  was  evidence  of 

an  authority  o  receive  the  principal  money.  That  such  was  the 
business  of  a  scrivener  appears  from  the  case  of  Ex  parte  Malkin  (2), 
before  Lord  Eldon,  and  also  at  Nisi  Prius.  Here  there  is  no 
evidence  to  show  that  Davison  was  a  scrivener  in  the  proper  sense 
of  the  word ;  and  those  cases,  if  they  are  to  be  considered  good 
law,  apply  only  to  scriveners  dealing  with  the  money  of  their 
clients.  But  in  the  case  of  a  mortgage  deed  deposited  with  a 
scrivener,  where  he  clearly  could  not  re-convey  the  estate,  the  same 
rule  did  not  apply.  Whether  *there  is  any  difference  in  the  law  [  '98  j 
before  the  statute  of  Anne,  and  since,  it  is  unnecessary  to  decide. 
Neither  is  it  necessary  to  decide  what  the  law  was,  where  a  bond 
was  put  into  the  hands  of  a  third  party  not  a  scrivener;  nor 
whether  this  instrument,  which  is  partly  in  the  nature  of  a  bond 
and  partly  an  equitable  mortgage,  ranges  within  the  one  class  or 
(I)  Free,  in  Ch.  209.  (2)  2  Bose,  27,  28;  2  V.  &  B.  31. 
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wiLKiMBON  the  other,  because  it  contains  a  covenant  to  surrender,  which  ooold 
Oandlish.  not  be  released  except  by  the  covenantee.  The  next  question  is, 
whether  there  is  any  evidence  of  an  authority  to  Davison  to  receive 
the  principal  money ;  and  I  can  see  none.  There  is  nothing  but 
an  authority  for  the  payment  of  interest  to  him,  and  that  is  no 
authority  for  him  to  receive  the  principal. 

Aldbbson,  B.,  concurred. 

BoLFB,  B. : 

I  am  of  the  same  opinion.  With  regard  to  the  cases  cited  as  to 
scriveners,  all  that  is  meant  is,  that,  if  a  scrivener  puts  out  money 
at  interest  in  his  own  name,  payment  to  him  is  of  course  good 
payment;  but  if,  instead  of  putting  out  the  money  in  his  own 
name,  he  puts  in  the  name  of  his  client,  but  holds  the  bond,  he  is 
entitled  to  receive  the  interest,  for  that  is  taken  to  be  the  same 
thing  as  if  he  were  dealing  with  it  in  the  way  of  his  trade. 

PiiATT,  B.,  concurred. 

»  Rule  absolute. 

I860.  JONES  V.  HUGHES  and  EVANS. 

^^^'  (6  Ex.  104—106 ;  S.  C.  19  L.  J.  Ex.  200.) 

[  104  ]  A  parish  vestry  haying  resolved  to  borrow  money  for  the  purpose  of 

building  almshouses,  the  money  was  in  1830  advanced  by  the  plaintiff 
upon  the  security  of  a  promissory  note  payable  to  him,  or  bearer,  on 
demand,  with  interest,  and  signed  by  the  defendants  thus  :  "  J.  H.,  church- 
warden, J.  E.,  overseer,  or  others  for  the  time  being."  The  interest  had 
been  regularly  paid  by  the  overseers  for  the  time  being  up  to  1847,  but  the 
defendants  had  never  paid  the  interest,  or  in  express  terms  authorised  the 
parish  officers  to  pay  it  for  them.  The  defendants  having  pleaded  the  Statute 
of  Limitations  to  an  action  on  the  note :  Held,  that  it  was  a  question  for 
the  jury,  whether,  by  the  form  of  the  note,  the  defendants  had  not  con- 
stituted the  parish  officers  for  the  time  being  their  agents  for  the  payment 
of  interest,  so  as  to  take  the  case  out  of  the  statute. 

Assumpsit  on  a  promissory  note  made  by  the  defendants,  dated 
the  1st  of  May,  1880,  for  payment  to  the  plaintiff's  testator,  David 
Jones,  or  bearer,  on  demand,  of  185^  and  interest.  Plea,  the 
8tatate  of  Limitations. 

At  the  trial,  before  Wightman,  J.,  at  the  Liverpool  Summer 
Assizes,  1849,  it  appeared  that  in  January,  1830,  at  a  vestry  meet- 
ing of  the  parish  of  Llanrhos,  in  the  county  of  Carnarvon,  it  was 
resolved  that  twelve  almshouses  be  built  by  the  parish,  and  that 
[  "los  ]      the  churchwardens  and  overseers  ^should  raise  the  funds  for  that 
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purpose  by  loan.     The  plaintiff's  testator,  D.  Jones,   advanced       jonbs 
some  of  the  money  upon  the  security  of  the  following  promissory      huqhbs. 
note  signed  by  the  defendants,  then  being  two  of  the  parish  officers. 

''  Llanrhos,  1st  May,  1880. 

"185Z. — We  promise  to  pay  to  David    Jones    or    bearer,  on 

demand,  the  sum  of  One  hundred  and  eighty-five  pounds,  with 

interest  thereon  from  the  first  day  of  May,  1880,  at  the  rate  of 

SL  per  centum  per  annum,  for   value  received,  to  build  twelve 

almshouses  at  Towyn. 

**  Joseph  Hughes,  1     ^t_      ,        ,  /  "  Or  others 

«Ti    T»  (     Churchwardens.  .      ^, 

''  E.  BoBBBTs,        )  I         for  the 

"John  Evans,  1    ^  1         time 

Overseers. 


} 


"  W.  Evans,  X  Wb  mark,  j  *    [        being." 

'*  Witness — J.  Jones. 

Interest  on  this  note  had  been  regularly  paid  by  the  overseers 
for  the  time  being,  up  to  1847,  and  by  them  debited  to  the  parish. 
The  defendants  had  never  paid  any  interest  on  the  note,  nor  in 
express  terms  authorised  the  parish  officers  to  pay  it  for  them. 
Under  these  circumstances  the  learned  Judge  told  the  jury,  that 
the  defendants  were  entitled  to  a  verdict,  if  the  payment  was  made 
without  their  knowledge  or  authority.  A  verdict  having  been  found 
for  the  defendants, 

Watson,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  to 
set  aside  the  verdict  and  for  a  new  trial,  on  the  ground  of 
misdirection  against  which 

Martin  and  Cowling  now  showed  cause : 

Under  the  9  Geo.  IV.  c.  14,  s.  1,  in  order  to  take  a  case  out  of 
the  Statute  of  Limitations,  the  payment  must  be  of  such  a  nature 
as  to  amount  to  an  admission  of  an  existing  debt.    Here  the  ques- 
tion was  left  to  the  jury,  who  found  that  the  interest  *was  paid       [  *106  ] 
without  the  knowledge  or  authority  of  the  defendants. 

(Pabeb,  B.  :  The  case  of  Rewy.  Pettet  (1)  is  in  point.) 

There  Littlbdalb,  J.,  says,  "It  was  a  question  for  the  jury, 
whether  the  defendants  had  adopted  the  payment  of  the  interest 
as  made  on  their  behalf." 

(Pabke,  B.  :  Here  a  jury  might  infer,  from  the  very  form  of  the 
(1)  40  B.  B.  284  (1  Ad.  &  El.  196). 

88—2 
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Jones       note,  that  the  defendants  constitated  the  charchwardens  and  over- 
HuGUKs.     Beers  for  the  time  being  their  agents  for  the  purpose  of  paying  the 
interest.) 

Retv  V.  Pettet  proceeded  on  the  ground,  that  there  were  other 
collateral  facts  showing  that  the  defendants  recognised  the  parish 
as  their  agents. 

(Parke,  B.  :  Here  there  was  certainly  evidence  for  the  jury, 
though  it  might  be  explained,  and  the  learned  Judge  ought  not 
to  have  withdrawn  from  the  consideration  of  the  jury  the  form  of 
the  note.) 

Watson  appeared  in  support  of  the  rule,  but  was  not  called 
upon. 

Per  GuBiAM  (1) :  The  rule  must  be  absolute. 


I860,  SPOTSWOOD  V.  BAKEOW  and  Another  (2). 

^^^-  (5  Ex.  110—113 ;  S.  C.  19  L.  J.  Ex.  226.) 

[  110  ]  To  an  action  for  wrongfully  discharging  the  plaintiff  from  the  defendants* 

service  as  a  traveller  and  salesman,  the  defendants  pleaded  that  the  plaintiff 
refused  to  obey  the  lawful  and  reasonable  commands  of  the  defendants  with 
reference  to  the  plaintiff's  conduct  and  proceedings  in  the  said  employ,  and 
that  the  plaintiff  received  from  divers  customers  of  the  defendants,  divers 
monies  which  he  wrongfully  appropriated  to  his  own  use  ;  wherefore  tlie 
defendants  did  by  reason  of  the  premises  refuse  to  continue  the  plaintiff  in 
their  employ,  and  therefore  discharged  him.  Beplication,  de  injurid.  At 
the  trial,  it  was  proved  that  the  plaintiff  had  misappropriated  the  defen- 
dants' monies,  but  the  fact  of  the  misappropriation  was  not  known  to  the 
defendants  until  after  they  had  discharged  the  plaintiff :  Held,  that,  tlie 
defendants  having  justifiable  cause  for  discharging  the  plaintiff,  the  learned 
Judge  was  wrong  in  leaving  it  to  the  jury  to  say  whether  they  discharged 
him  for  that  cause,  for  that  their  motive  and  intention  was  not  in  issue 
under  the  replication  de  injurid. 

Assumpsit  for  the  wrongful  discharge  of  the  plaintiff  from  the 
service  of  the  defendants,  as  a  traveller  and  salesman,  before  the 
expiration  of  the  period  of  his  engagement. 

Plea,  that  whilst  the  plaintiff  continued  in  such  employ,  to  wit, 
on  &c.,  and  on  divers  other  days  and  times,  &c.,  he  misbehaved  and 
misconducted  himself  in  this,  to  wit,  that  he  wilfully,  wrongfully, 

(1)  Parks,  B.,  Aldbbson,  B.,  (1867)  L.  R  2  Ex.  230,  285,  36  L.  J. 
EoLFB,  B.,  and  Platt,  B.  Ex,  124.— J.  G.  P. 

(2)  Cited    iu    Cowan    v.    Milboum 
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and  improperly  refused  to  obey  the  just,  lawful,  and  reasonable  spotswood 
commands  of  the  defendants,  with  reference  to  the  plaintiff's  babrow. 
conduct  and  proceedings  in  the  said  employ,  and  the  business 
thereof ;  and  that  the  plaintiff,  during  the  time  aforesaid,  received 
from  divers  customers  of  the  defendants  divers  monies  of  and  for 
the  defendants,  and  did  not  nor  would  account  for  or  remit  the  said 
monies  to  the  defendants  within  reasonable  times  in  that  behalf, 
but  then  neglected  and  refused  so  to  do,  and  improperly  and 
wrongfully,  and  contrary  to  the  express  and  lawful  and  reason- 
able commands  of  the  defendants  in  this  behalf,  kept  and  detained 
the  said  monies  from  the  defendants  for  long  and  unreasonable 
spaces  of  *time,  without  any  just  cause  or  excuse  in  that  behalf;  [  *iii  ] 
and  also  wrongfully  and  unjustly  appropriated  a  part  of  the  said 
monies  to  his  own  use,  without  the  consent  and  against  the  will  of 
the  defendants.  Wherefore  the  defendants  afterwards,  to  wit,  at  the 
said  time  in  the  declaration  in  that  behalf  mentioned,  did  by  reason 
of  the  said  premises  in  this  plea  aforesaid,  refuse  to  continue  the 
plaintiff  in  their  said  employ,  or  to  suffer  or  permit  the  plaintiff  to 
travel  or  act  as  a  salesman  of  and  for  the  defendants,  or  in  any 
other  manner  in  their  said  employ,  as  by  the  plaintiff  in  the 
said  declaration  in  that  behalf  alleged;  and  the  defendants  then 
therefore  discharged  the  plaintiff  from  their  employ,  as  they  the 
defendants  lawfully  might  for  the  cause  aforesaid.    Verification. 

Replication,  de  injurid. 

At  the  trial,  before  Wightman,  J.,  at  the  Liverpool  Summer 
Assizes,  1849,  it  appeared  that,  in  March,  1846,  the  defendants 
agreed  to  employ  the  plaintiff  as  a  traveller  and  salesman  for  one 
year,  at  a  salary  of  200Z.  The  plaintiff  accordingly  entered  the 
defendants'  service  in  that  capacity,  and  continued  therein  until 
August,  1846,  when  the  defendants  discharged  him.  On  the  part 
of  the  defendants,  it  was  proved  that  the  plaintiff  had  wrongfully 
appropriated  certain  monies  which  he  had  received  for  the  defen- 
dants' use ;  but  it  appeared,  on  cross-examination,  that  the  fact  of 
the  misappropriation  did  not  come  to  the  defendants'  knowledge 
until  after  they  had  discharged  the  plaintiff.  The  learned  Judge 
asked  the  jury  whether  the  misconduct  proved  was  the  cause  of  the 
dismissal ;  and  the  jury  having  replied  in  the  negative,  a  verdict 
was  found  for  the  plaintiff  for  801. 

Wilkins,  Berjt.,  in  the  following  Term  obtained  a  rule  nisi  for 
a  new  trial,  on  the  ground  of  misdirection ;  against  which 
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Spotbwood  Knoules  now  showed  cause  : 

Babrow.  a  master  cannot  justify  *the  discharge  of  a  servant  on  account 
[  *^^^  ^  of  misconduct  unknown  to  him  at  the  time  of  dismissal.  The  law 
is  thus  stated  in  Cussons  v.  Skinner  (i) :  "  Where  there  has  been 
disobedience  or  an  act  of  misconduct  by  a  servant,  known  to  the 
master  at  the  time  he  discharges  him,  although  the  master  does 
not  mention  that  as  the  precise  ground  of  discharge,  he  may  after- 
wards, by  showing  that  the  fact  existed,  and  that  he  knew  it,  justify 
such  discharge ;  but  semble,  that  it  is  otherwise  where  the  act  of 
misconduct  was  not  known  to  the  master  at  the  time  of  the  dis- 
charge, as  it  could  not  then  be  the  cause  of  it."  This  case  is  dis- 
tinguishable from  Ridgway  v.  The  Hungerford  Market  Company  (a), 
for  there  the  question  was  not  raised  by  the  pleadings.  Here  the 
effect  of  the  replication  de  injurid  is  to  put  in  issue  the  virtut^ 
CUJU8,  and  consequently  the  direction  of  the  learned  Judge  was 
right.  In  Lucas  v.  NockeUs  (8),  Baylbt,  J.,  says,  ''  Where  a  virtute 
cujus  is  a  mere  inference  of  law  drawn  from  premises  pre- 
viously stated,  I  agree  it  cannot  be  traversed ;  but  where  it  is  not 
a  legal  result,  but  a  pure  question  of  fact,  I  believe  all  the  autho- 
rities are  that  it  may  be  traversed."  Here  the  virtute  cujus  involves 
matter  of  fact,  namely,  the  motive  and  knowledge  of  the  defendants. 

(Farkb,  B.  :  Oakes  v.  Wood  (4)  decided,  that  the  motive  and 
intention  with  which  an  authority  given  by  law  is  exercised  cannot  be 
inquired  into  under  the  general  replication  de  injurid.  If  this  plea 
had  alleged  that  the  defendants  had  notice  of  the  plaintiff's  miscon- 
duct, wherefore  they  discharged  him,  your  argument  might  apply. 

Aldebson,  B.  :  It  is  clearly  settled  since  that  case,  that  the  motive 
is  not  in  issue.) 

Wilkins,  Serjt.,  and  Atherton  appeared  to  support  the  rule,  but 
were  not  called  upon. 

Farkb,  B.  : 

[  ♦lis  ]  The  replication  only  involved  the  fact  of  *misconduct ;  therefore 

the  learned  Judge  was  wrong  in  leaving  to  the  jury  what  the  motive 
of  the  defendants  was.  Oakes  v.  Wood  decided  that  the  defendant's 
motive  or  intention  is  immaterial,  if  the  law  justifies  him  in  doing 
what  he  has  done. 

(1)  11  M.  &  W.  161.  (3)  29  E.  E.  721  (10  Bing.  193). 

(2)  42  B.  B.  362  (3  Ad.  &  El.  171).  (4)  2  M.  &  W.  791. 
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Aldbrbon,  B.  :  Spotbwood 

All  that  is  in  issue  is,  whether  the  defendants  had  a  jastifiable      Barkow. 
cause  for  doing  the  act  complained  of. 

BoLFE,  B. : 

The  subject  may  be  illustrated  by  what  was  said  in  Doe  d.  Ddniell  v. 
Woodniffe  (i),  viz.  "Where  a  party  having  a  right  of  entry,  enters, 
it  is  not  competent  for  him  to  repudiate  any  rights  he  may  possess, 
and  to  say  he  has  entered  as  a  trespasser,  or  by  some  other  than 
his  real  title.  As  soon  as  he  has  entered  he  is  possessed,  whether 
he  will  or  no,  by  virtue  of  every  title  which  he  had  in  him,  and 
which  he  could  assert  by  entry."  Littleton,  sect.  695,  is  there 
referred  to ;  and  that  old  authority  seems  to  me  to  be  founded  on 
very  good  sense. 

Platt,  B.,  concurred. 

Rtde  absolute. 


The  north  WESTERN  RAILWAY  COMPANY  v.       wbo^l 
M^MICHAEL.  [114] 

The  BIRKENHEAD,  &c.  RAILWAY  COMPANY  v. 

PILCHER. 

(5  Ex.  114—128  ;  S.  G.  20  L.  J.  Ex.  97 ;  15  J\ir.  132;  6  Bail.  Gas.  618.) 

To  an  action  for  calls  on  railway  shares,  the  defendant  pleaded  that  the 
Gompanj,  in  pursuance  of  the  defendant's  application,  granted  the  shares 
to  him  as  the  original  holder  thereof,  and  entered  his  name  in  the  register 
of  shareholders  as  the  proprietor  thereof,  and  so  the  defendant  became  and 
still  is  the  original  holder  of  the  shares  by  contract  with  the  Company,  and 
not  otherwise  ;  that,  when  the  shares  were  granted  to  him,  and  his  name 
entered  as  aforesaid,  and  also  at  the  respective  times  of  making  the  calls, 
the  defendant  was  an  infant ;  that  he  never  ratified  or  confirmed  the  said 
application,  grant,  entry,  and  proprietorship,  but  the  same  have  hitherto 
remained  wholly  unratified  and  unconfirmed  ;  that  he  has  not  at  any  time 
derived  any  profit,  benefit  or  advantage  whatsoever  from  the  shares  or  by 
reason  of  his  being  the  proprietor  thereof,  and  such  proprietorship  has 
always  been  wholly  unprofitable  and  useless  to  the  defendant :  Held,  on 
general  demurrer,  that  the  plea  was  bad  for  want  of  an  averment  that 
the  defendant  had  repudiated  the  contract,  or,  at  least,  that  he  continued 
a  minor. 

Semhle,  that  an  infant,  even  in  the  case  of  a  lease  which  is  disadvantageous 
to  him,  cannot  protect  himself  if  he  has  taken  possession  and  has  not 
disclaimed ;  at  all  events,  unless  he  still  continues  a  minor. 

Where  nothing  but  the  simple  fact  of  infancy  is  pleaded  to  an  action  for 
railway  calls  against  a  purchaser  who  has  been  registered,  and  thereby 

(1)  81  E.  E.  401,  406  (10  M.  &  W,  608), 
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[*115] 


become  a  shareholder  in  a  permanent  character,  the  interest  oontiniiing  to 
be  vested  in  the  infant,  and  the  subsequent  obligation  to  pay,  such  a  plea 
is  insufficient.  Therefore,  where,  to  a  declaration  for  railway  calls,  the 
defendant  pleaded,  that,  at  the  time  when  he  first  became  the  holder  of 
the  shares,  and  at  the  time  of  his  making  the  contracts  by  force  of  which 
the  debts,  causes  of  action,  and  liabilities  in  the  declaration  mentioned 
accrued  to  the  plaintiffs  and  were  incurred  by  the  defendant,  and  at  the 
time  of  his  making  and  entering  into  the  contracts  by  force  of  which  the 
plaintiffs  claim  to  be  entitled  by  law  to  make  the  call  upon  the  defendant, 
as  in  the  declaration  alleged,  the  defendant  was  an  infant  within  the  age 
of  twenty-one  years:  to  which  the  plaintifEs  replied,  that  the  defendant, 
at  the  time  when  he  first  became  the  holder  of  the  shares,  and  at  the  time 
of  his  making  the  contracts  in  the  plea  mentioned,  was  of  the  full  age  of 
twenty-one  years  ;  upon  which  issue  was  joined,  and  a  verdict  entered  for 
the  defendant :  Held,  that  the  plaintiffs  were  entitled  to  judgment  non 
obttarUe  veredicto. 

The  first  of  these  cases  was  an  action  of  debt.  The  first  coant 
of  the  declaration  stated,  that  the  defendant  is  the  holder  of  divers, 
to  wit,  ten  shares,  in  the  said  Company,  and  is  indebted  to  the 
plaintiffs  in  a  large  sum  of  money,  to  wit,  112Z.  10«.,  in  respect  of 
divers,  to  wit,  six  calls  on  each  of  the  said  shares,  to  wit,  a  certain 
call  of  II.  10«.  on  each  of  the  said  shares,  a  certain  other  call 
&c.  (stating  them) ;  whereby  an  action  hath  accrued  to  the  plaintiffs 
by  virtue  of  the  "  Companies  Clauses  Consolidation  Act,  1845,"  and 
the  "North  Western  Railway  Act,  1846,"  to  demand  from  the 
defendant  the  said  sum. 

The  second  count  was  for  interest,  and  money  due  on  an  account 
stated. 

Flea  to  the  first  count.  That,  before  the  making  of  any  of  the 
calls  in  the  declaration  mentioned,  to  wit,  on  &c.,  the  defendant 
applied  to  the  Company  to  become  the  holder  of  ten  shares  in 
the  Company;  and  the  Company  then,  to  wit,  on  &c.,  in  pursuance 
of  the  defendant's  application,  granted  the  shares  in  the  declara- 
tion mentioned,  to  him,  as  the  original  and  first  holder  thereof, 
and  then  entered  his  name  in  the  register  of  shareholders  in  the 
Company  as  the  proprietor  of  the  said  shares ;  and  so  the  defen- 
dant then  became  and  still  is  the  original  and  ^first  holder  of  the 
shares  in  the  declaration  mentioned,  by  contract  with  the  Company, 
to  wit,  in  manner  aforesaid,  and  not  otherwise  ;  and  the  proprietor- 
ship of  the  said  shares,  acquired  as  in  this  plea  aforesaid,  is  the 
same  proprietorship  of  the  said  shares  in  the  declaration  mentioned. 
That,  when  the  defendant  applied  as  aforesaid,  and  when  the  shares 
in  the  declaration  mentioned  were  granted  to  him  and  his  name 
entered  as  aforesaid,  and  also  at  the  respective  times  of  the  making 
pf  the  calls  in  the  first  count  mentioned*  the  defendant  was  an 
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infant  within  the  age  of  twenty-one  years,  to  wit,  of  the  age  of       North 
twenty  years.     That  the  defendant  has  never  ratified  or  confirmed  kah.way  Co. 
the  said  application,  grant,  entry,  and  proprietorship,  or  any  or   ^tMiokAEL 
either  of  them,  but  the  same  have,  and  each  and  every  of  them      bibkuk- 
hath  hitherto  always  remained,  wholly  unratified  and  unconfirmed.  o™HiBtAND 
That  the  defendant  has  not  at  any  time  derived  any  profit,  benefit,     Chbshibb 

.  JUNOTION 

or  advantage  whatsoever  from  the  said  shares  or  by  reason  of  his  railway  Co. 
being  proprietor  thereof,  and  such  proprietorship  has  always  been      pilJhbb. 
wholly  unprofitable  and  useless  to  the  defendant.    Verification. 

There  was  a  similar  plea  to  the  second  count. 

General  demurrer  to  both  pleas,  and  joinder  therein. 

WiUes,  in  support  of  the  demurrer  : 
The  fact  of  the  defendant  being  an  infant  at  the  time  when  the 
shares  were  allotted  to  him,  and  also  at  the  time  of  making  the 
calls,  affords  no  answer  to  the  action.  The  plea  does  not  state  any 
refusal  or  renunciation  of  the  shares.  If  this  is  to  be  treated 
simply  as  an  action  on  a  contract  between  the  Company  and  the 
infant,  it  may  be  conceded  that  the  plea  is  good ;  but  if,  on  the 
other  hand,  it  is  assimilated  to  the  case  of  a  purchase  by  an 
infant  of  an  estate  in  respect  of  which  rent  is  to  be  paid,  the 
plea  is  bad.  It  is  *  submitted  that  the  case  must  be  decided  by  [*ii^] 
analogy  to  the  latter.  An  infant  has  clearly  a  capacity  to  purchase: 
Go.  Litt.  2  b.  The  8  &  9  Vict.  c.  16,  s.  79,  also  contemplates  the 
case  of  an  infant  shareholder.  The  purchase  of  shares  is  an 
engagement  by  the  infant  to  take  the  property  purchased,  which, 
by  Act  of  Parliament,  is  subject  to  the  contingency  of  the  Company 
calling  for  payment  by  instalments,  the  infant  having  the 
option,  at  any  time  before  action  brought,  to  renounce  the 
benefit  and  so  get  rid  of  the  burthen.  The  Legislature  has 
attached  to  these  shares  certain  incidents,  which  render  them 
analogous  to  chattels  real ;  and  if  an  infant  takes  a  lease, 
though  at  an  extravagant  rent,  he  is  bound  to  pay  it  unless 
he  renounce,  for  he  has  the  remedy  in  his  own  hands. 
[He  cited  Ketsey's  case  (i),  Kirton  v.  Eliott  (2),  The  Leeds  and 
Thirsk  Railway  Company  v.  Fearnley  (8),  Holmes  v.  Blogg  (4), 
The  Cork  and  Bandon  Railway  Company  v.  Cazenove(6),  and 
The   Newry   and   EnnUkiUen   Railway    Company   v.   Coombe  (6).] 

(1)  Oro.  Jac.  320.  (4)  19  £.  B.  445  (2  Moore,  552). 

(2)  2  BulBt.  69.  (5)  74  £.  E.  653  (10  Q.  B.  935). 

(3)  80  B.  B.  468  (4  Ex.  26).  (6)  77  B.  B.  736  (3  Ex.  665). 
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The  only  difference  between  the  present  case  and  that  of  The 
Leeds  and  Thirsk  Railway  Company  v.  Feamley,  where  the  plea 
of  infancy  was  held  bad,  is,  that  in  the  latter  it  was  not  averred 
that  the  defendant  became  a  shareholder  by  contract  with  the 
Company.  The  Court  will  not  infer  that  the  defendant  was  an 
infant  at  the  time  the  calls  became  due;  and  it  should  have 
been  alleged  that  the  disability  continued  up  to  that  time.  The 
allegation,  that  the  defendant  *'  has  never  ratified  or  confirmed 
the  application/'  is  immaterial,  inasmuch  as  he  is  liable  unless 
he  has  repudiated.  It  is  further  alleged,  that  ''he  has  not  at 
any  time  derived  any  profit,  benefit,  or  advantage  whatsoever 
from  the  shares,  but  non  constat  that  they  are  not  of  value  in 
the  market.  This  is  not  a  duty  arising  from  contract,  but  is 
founded  on  the  statute,  and  it  makes  no  difference  whether  the 
shares  are  acquired  by  purchase  or  by  bequest.  It  is  not  like  the 
case  of  an  ordinary  partnership,  because  there  the  shares  are  not 
transferable  without  the  assent  of  the  copartners.  (He  also 
referred  to  the  18th  section  of  the  8  &  9  Vict.  c.  16.) 


Cleasbyf  contrct : 

Enough  is  stated  in  this  plea  to  render  the  defence  of  infancy 
available.  It  is  shown  that  the  defendant  became  a  shareholder 
by  contract,  and  it  is  unnecessary  to  add  that  he  repudiated.  The 
Newry  and  Enniskillen  Railway  Company  v.  Coombe  only  decided 
that  a  plea  containing  both  allegations  was  good. 

(Aldebson,  B.  :  This  Court  has  held  that  the  property  of  these 
Companies  is  money,  which,  in  order  to  make  it  profitable,  is 
intrusted  to  the  corporation,  who  have  an  unlimited  power  of 
converting  part  of  it  into  land,  part  into  goods,  and  of  changing 
and  disposing  of  each  from  time  to  time,  for  the  purpose  of 
obtaining  a  surplus  profit  for  the  individual  contributors :  Bligh  v. 
Brent  (i).) 


[  *ii9  ]  The  purchaser  gets  no  *  tangible  property,  only  a  right :  HumUe  v. 
Mitchell  (2).  Upon  these  pleadings,  it  must  be  taken  that  the 
defendant  continued  a  minor,  because  the  defence  set  up  is  infancy 
at  the  time  the  contract  was  entered  into ;  and  if,  in  order  to  get 
rid  of  that  primd  Jade  defence,  it  is  necessary  to  show  a  different 
status,  that  should   come  by  way  of   replication,  and   then  the 

(1)  47  E,  B.  420  (2  Y.  &  0,  268).  (2)  62  B.  R.  318  (U  Ad.  A  El.  205), 
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defendant  would  have  an  opportunity  of  rejoining  that  he'  had       North 
repudiated  the  contract    In  Kirton  v.  Eliott,  the  Goubt  assumed  bailwat  Co. 
that  the  defendant  was  of  full  age ;  bat  how  that  was  warranted   ^'Miohabl. 
does  not  appear.    An  infant  is  not  supposed,  a  priori,  when  he      birkbm- 
becomes  of  age,  to  know  what  obligations  he  has  entered  into.    In  oashibb^and 
Bac.  Abr.  "Infancy  and  Age,"  (G),  it  is  said,  "The  rights  of  infants     ^^f^\^ 
are  much  favoured  in  law,  and  regularly  their  laches  shall  not  be  Bailwat  Co. 
prejudicial  to  them,  upon  a  presumption  that  they  understand  not      pilohbb. 
their  riglit,  and  that  they  are  not  capable  of  taking  notice  of  the 
rules  of  law,  so  as  to  be  able  to  apply  them  to  their  advantage." 
A  minor  need  not  repudiate  during  infancy,  and  when  he  is  of  age, 
he  may  not  know  whether  he  ought  to  repudiate  or  not.    If  there 
is  no  semblance  of  benefit  from  the  contract,  it  cannot  be  enforced, 
as  in  the  case  of  a  lease  by  an  infant  rendering  no  rent :  Bac.  Abr. 
"Infancy  and  Age,"  (I)  7.     In  The  Cork  and  Bandon  Railway 
Company  v.  Cazenove,  the  continued  possession  or  non-repudiation 
of  the  shares  was  considered  equivalent  to  a  ratification  at  full  age. 
Here  there  is  an  express  averment  that  the  defendant  has  never 
ratified;   so   that,  even  if  he  could    be   taken  to  ratify  by  not 
repudiating,  that  does  not  apply  here.    Then  how  can  he  be  liable, 
when  he  has  done  no  act  ?    This  is  not  like  the  purchase  of  land, 
in  which  case  the  continuing  in  possession  after  full  age  is  a  tacit 
confirmation  of  the  purchase,  since  it  is  to  turn  to  his  advantage : 
Bac.  Abr.  "Infancy  and  Age,"  (I)  8.    *    *    Here  it  is  sought  to       [  120  ] 
make  the  omission  to  repudiate  equivalent  to  a  ratification.     The 
proper  mode  of  avoiding  a  contract  by  an  infant,  is  by  pleading 
the  special  matter:  Bac.  Abr.  "  Infancy  and  Age,"  (I)  7;  Gibbs  v. 
Merrill  (1).    In  Williams  v.  Moor  (2),  Pabke,  B.,  in  delivering  the 
judgment  of  the  Coubt,  says,  "  The  contract  of  an  infant  for  goods 
sold  and  delivered  (not  being  necessaries),  is  as  completely  void  as 
his  contract  on  an  account  stated,  if  by  the  word  '  void '  is  meant 
incapable  of  being  enforced."    Then  how  can  his  omission  to  do 
any  act  be  regarded  as  a  ratification  ?    KeUey's  case,  in  Gro.  Jac, 
is  evidently  the  same  as  that  reported  in  Brownlow  as  KeUey's 
case,  and  in  Bulstrode  as  Kirton   v.  Eliott ;   and  while  in   the 
former  report,  the  case  seems  to  have  been  decided  on  the  ground 
that  the  infant  continued  in  possession  of  the  land  after  he  was 
of  full  age,  from  the  latter  it  would  seem  that  simple  possession 
was  considered  enough  to  render  him  liable.    The  same  case  is 
thus  stated  in  Boll.  Abr.  "  Enfants,"  (K) :  "  If  a  lease  for  years 
(1)  8  Taunt.  307.  (2)  11  M.  &  W.  256. 
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North       be  made  to  an  infant,  rendering  rent,  the  rent  is  in  srrear,  and 
Railway  Co.  ^^^^  ^^^  infant  comes  of  full  age,  and  afterwards  continues  the 
M'MioHAEL    ^c"P**^Q^  ^^  *b®  l^^d ;   this   shall   make  him  *  chargeable  with 
BiRKBK-      tl^e  arrears  incurred  during  his  infancy." 
HEAD,  Lan- 
cashire, AND 

Ju^ioN         (Parke,  B.:   In  Maddon  v.    White  (i),  Buller,  J.,  said,  that 

Railway  Co.  "Lord  Mansfield,  in  the  case  of  Di-ury  v.  Druiy  (2),  laid  it  down 

PiLOHEB.     as  a  general  principle,  that  if  an  agreement  be  for  the  benefit  of  an 

r  *121  ]      infant  at  the  time,  it  shall  bind  him ;  Lord  Hardwickb  afterwards 

adopted  this  rule.") 

That  case  is  found  in  Wilmot's  Notes  of  Opinions  and  Judgments, 
p.  181 ;  and  where  land  vests  in  an  infant,  the  maxim,  "  transit 
terra  cum  onere  "  applies.  This  case  differs  from  an  action  of  debt 
for  rent,  for  that  is  not  founded  entirely  on  contract,  but  also  on 
actual  occupation. 

WiUes,  in  reply,  cited  Townson  v.  Tickeli  (a). 

Cur.  adv.  vult. 

The  case  of  The  Birkenhead,  Lancashire,  and  Cheshire  Junction 
Railway  Company  v.  Pitcher,  was  also  an  action  of  debt  for  calls. 
The  declaration  stated,  that  the  defendant  was  and  still  is  the 
holder  of  divers,  to  wit,  180  shares  in  the  said  Company,  and  being 
such  holder,  was  and  still  is  indebted  to  the  said  Company  in  a 
large  sum  of  money,  to  wit,  800{.,  in  respect  of  a  call  made  on  the 
said  shares ;  whereby  &c.,  an  action  hath  accrued  to  the  plaintiffs, 
[  *122  ]  by  virtue  of  the  Companies  Clauses  Consolidation  Act,  1846,  *and 
the  Birkenhead,  Lancashire,  and  Cheshire  Bailway  Act,  1846,  to 
demand  from  the  defendant  the  said  sum,  &c. 

Flea,  that,  at  the  time  when  he  the  defendant  first  became  and 
was  the  holder  of  the  said  shares,  and  at  the  time  of  the  making  and 
entering  into  by  him  the  defendant  of  the  contracts  by  the  force, 
virtue,  and  in  pursuance  of  which  the  debts,  causes  of  action,  and 
liabilities,  and  each  and  every  of  them  in  the  said  declaration  men- 
tioned, have  accrued  to  the  plaintiffs  and  been  incurred  by  the 
defendant,  as  in  the  said  declaration  is  alleged,  and  at  the  time  of 
the  making  and  entering  into  by  him  the  defendant  of  the  contracts 
by  the  force,  virtue,  and  in  pursuance  of  which  the  plaintiffs  claim 

(1)  1  R  R  453  (2  T.  B.  169).  Br.  P.  C.  492. 

(2)  Dom.  Proo.  26tli  May,  1762 ;  3  (3)  22  B.  B.  291  (3  B.  &  Aid.  31). 
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to  be  entitled  by  law  to  make  the  said  call  upon  the  defendant,  and       North 

W  BST  B  SIT 

to  demand  and  have  the  amount  of  the  same  of  and  from  the  defen-  railway  Co. 
dant,  in  manner  and  form  as  in  the  said  declaration  is  alleged,  he  m'Miohabl 
the  defendant  was  an  infant,  within  the  age  of  twenty-one  years,      birkbn- 
Verification.  cASS^iJl^ 

Replication,  that  the  defendant,  at  the  time  when  he  first  became     chbshibe 
and  was  the  holder  of  the  said  shares  in  the  said  declaration  men-  Railway  Ck). 
tioned,  and  at  the  time  of  the  making  and  entering  into  by  him  the      pilohbr. 
defendant  of  the  said  contracts,  and  every  of  them  in  the  said  plea 
mentioned,  was  of  the  full  age  of  twenty-one  years,  and  not  within 
the  age  of  twenty-one  years,  to  wit,  of  the  age  of  nineteen  years. 
Conclusion  to  the  country  and  issue  thereon. 

A  verdict  having  been  entered  for  the  defendant  on  this  issue, 
pursuant  to  leave  reserved  at  the  trial, 

Welshy  obtained  a  rule  nisi  for  judgment  non  obstante  veredicto^ 
on  the  ground  that  the  plea  was  bad  ;  against  which 

Willes  appeared  to  show  cause  (Dec.  8,  1860),  and  Welsby  to 
support  the  rule. 

They  relied  upon  the  arguments  urged  in  the  preceding  case. 

Cur.  adv.  vidt. 

The  judgment  of  the  Court  in  both  the  above  cases  was,  on  the       [  123  ] 
11th  of  January,  1861,  delivered  by 

Parks,  B.  : 

The  question  to  be  decided  in  the  case  of  The  Nm-th  Western 
Railway  Company  v.  M^Michael  is,  whether  the  first  plea  (the  second 
to  the  second  count  being  identical)  contains  a  good  prima  fade 
answer  to  the  declaration.  If  the  effect  of  a  person  actually 
becoming  a  shareholder  in  a  Railway  Company,  by  original  agree- 
ment with  the  Company,  ought  to  be  treated  as  a  mere  contract 
with  those  to  whom  the  proposal  was  made,  for  a  future  partner- 
ship with  the  persons  who  should  be  afterwards  fixed  upon  by  them, 
and  to  contribute  to  the  capital  for  carrying  on  the  undertakings 
in  a  certain  proportion,  such  a  contract  could  not  be  presumably 
beneficial  to  an  infant,  and  would  be,  as  all  mere  contracts,  except 
for  necessaries,  are,  not  binding  on  the  infant  at  all ;  and  the  simple 
fact,  that  the  defendant  at  the  time  he  made  the  contract  was  an 
infant,  would  be  an  answer  to  an  action  upon  it.    The  same  may 
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[  ^24  ] 


be  said  of  an  executed  contract  for  the  purchase  of  a  mere  personal 
chattel.  But  in  the  cases  already  decided  upon  this  subject,  infants, 
having  become  shareholders  in  Bailway  Companies,  have  been  held 
liable  to  pay  calls  made  whilst  they  were  infants  (i).  They  have 
been  treated,  therefore,  as  persons  in  a  dififerent  situation  from  mere 
contractors,  for  then  they  would  have  been  exempt ;  but,  in  truth, 
they  are  purchasers  who  have  acquired  an  interest,  not  in  a  mere 
chattel,  but  in  a  subject  of  a  permanent  nature,  either  by  contract 
with  the  Company,  or  purchase  or  devolution  from  those  who  have 
contracted,  and  with  certain  obligations  attached  to  it,  which  they 
were  bound  to  discharge,  and  have  been  thereby  placed  in  a  situa- 
tion analogous  to  an  infant  purchaser  of  real  estate,  who  has  *taken 
possession,  and  thereby  becomes  liable  to  all  the  obUgations 
attached  to  the  estate,  for  instance,  to  pay  rent  (2)  in  the  case  of  a 
lease  rendering  rent,  and  to  pay  a  fine  due  on  the  admission,  in  the 
case  of  a  copyhold  to  which  an  infont  has  been  admitted  (s),  unless 
they  have  elected  to  waive  or  disagree  to  the  purchase  altogether, 
either  during  infancy  or  after  full  age,  at  either  of  which  times  it 
is  competent  for  an  infant  to  do  so :  Bac.  Abr.  "  Infancy  and  Age," 
(I)  6  ;  Co.  Litt.  880.  This  Court  accordingly  held,  in  The  Newry 
and  Enniskillen  Railway  Company  v.  Coombe  (4),  that  an  infant  who 
did  avoid  the  contract  of  purchase  during  minority,  was  not  liable 
to  pay  any  calls.  In  the  subsequent  case  of  The  Leeds  and  Thirsk 
Railway  Company  v.  Feamley  (6),  where  there  had  been  no  waiver 
or  repudiation  of  the  purchase,  we  held,  in  conformity  with  the 
decision  of  the  Queen's  Bench,  that  the  defendant  continued  liable. 
We  cannot  say  that  we  concur  in  the  opinion  of  that  Court,  as 
reported  in  11  Jur.  802,  and  10  Q.  B.  985,  if  it  goes  to  the  full 
extent  that  all  shareholders,  including  infants,  are  by  the  operation 
of  the  Bailway  Acts  made  absolutely  liable  to  pay  calls.  No  doubt 
the  statute  not  only  gave  a  more  easy  remedy  against  the  holder  of 
shares  by  original  contract  with  the  Company,  for  calls,  and  also 
attached  the  liability  to  pay  calls  to  the  shares,  so  as  to  bind  all 
subsequent  holders ;  but  we  consider,  as  we  have  before  said,  that 
there  are  implied  exceptions  in  favour  of  infants  and  lunatics  in 
statutes  containing  general  words,  {StoweU  v.  Lord  ZoucA(6)), 
though  that  depends,  of  course,  on  the  intent  of  the  Legislature  in 


(1)  The  Cork  and  Bandon  Railway 
Company  Y,  Cazmove,  74  £.  B.  653  (10 
Q.  B.  935);  The  Leeds  and  Thirsk 
Bailway  Company  v.  Feamley,  80  B.  R. 
468  (4  Ex.  26). 


(2)  21  Hen.  VI.  31  b. 

(3)  EvelynY.Chichester.ZButt.im. 

(4)  77  R.  R.  736  (3  Ex.  666). 
(o)  80  R.  R  468  (4  Ex.  26). 
(6)  Plowd.  364. 
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each  case,  (see  Wilmot's  Notes  of  Opinions  and  Judgments,  p.  194,       North 

The  Earl  of  Btickingliamshire  v.  Driiry),  and  that  this  statute  did  kail5^*Co. 

not  mean,  by  general  words,  to  deprive  infants  of  the  protection  ^.^jQ^^gj^ 

which  the  law  gave  them,  against  improvident  ^bargains.     Under      birken- 

this  statute,  therefore,  our  opinion  is,  that  an  infant  is  not  absolutely  cabhibb^and 

bound,  but  is  in  the  same  situation  as  an  infant  acquiring  real    Chrshibb 

.,.,.,         Junction 
estate,  or  any  other  permanent  interest :  he  is  not  deprived  of  the  Railway  Co. 

right  which  the  law  gives  every  infant,  of  waiving  and  disagreeing     pilohbb. 

to  a  purchase  which  he  has  made ;  and  if  he  waives  it,  the  estate      [  *126  ] 

acquired  by  the  purchase  is  at  an  end,  and  with  it  his  liability  to 

pay  calls,  though  the  avoidance  may  not  have  taken  place  till  the 

call  was  due.     (See  Bac.  Abr.  "  Infancy  and  Age,"  (I)  8.)    The  law 

is  clearly  laid  down  in  Go.  Litt.  2b:  "An  infant  or  minor  hath, 

without   consent  of  any  other,   capacity    to  purchase,  for  it  is 

intended  for  his  benefit ;  and,  at  his  full  age,  he  may  either  agree 

thereunto  and  perfect  it,  or,  without  any  cause  to  be  alleged,  waive 

or  disagree  to  the  purchase  ;  and  so  may  his  heirs  after  him,  if  he 

agreed  not  thereunto  after  his  full  age."    A  shareholder,  indeed,  in 

a  Bailway  Company,  or  other  chartered  corporation,  is  not  thereby 

made  a  holder  of  real  estate :  Bligh  v.  Brent  (i) ;  for  all  real  estates    • 

are  vested  in  the  corporate  body,  not  in  the  individuals  composing 

it;    but  the  shareholder  acquires,  on  being  registered,  a  vested 

interest  of  a  permanent  character,  in  all  the  profits  arising  from  the 

land,  and  other  effects  of  the  Company,  and,  when  registered,  may 

be  deemed  a    purchaser   in    possession  of  such  interest,  and  is 

placed  in  a  position  analogous  to  that  of  a  purchaser  in  possession 

of  real  estate. 

When,  therefore,  there  is  nothing  but  the  simple  fact  of  infancy 
pleaded  to  an  action  for  calls  against  a  purchaser  who  has  been 
registered,  and  thereby  become  a  shareholder  in  a  subject  of  a  per- 
manent character,  the  interest  continuing  to  be  vested  in  the  infant, 
and  the  consequent  obligation  to  pay,  the  simple  plea  of  infancy  is, 
according  to  the  above  authorities,  insufficient;  and  on  that  ground 
we  *think  the  plea  in  the  case  of  The  Birkenhead  Railway  Company  [  *126  ] 
v.  Pitcher,  which  we  have  to  consider  with  this,  bad,  notwithstand- 
ing the  verdict,  and  therefore  are  of  opinion  that  the  rule  should 
be  absolute  to  enter  up  judgment  for  the  plaintiffs  in  that  case, 
notwithstanding  the  verdict  entered  for  the  defendant. 

But  the  case  of  The  North  Western  Railway  Company  v.  M* Michael 
contains,  besides  the  averment  of  infancy  at   the  time  of  the 
(1)  47  R  R  420  (3  Y.  A  C.  368). 
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contracts  for  the  shares,  other  special  facts, — ^not  a  waiver  by  the 
infant,  but  averments  that  he  had  derived  no  advantage  from  the 
shares,  and  bad  never  ratified  or  confirmed  the  purchase.  This 
case  is  one  of  more  difiSculty. 

The  law  upon  this  subject  is  to  be  found  as  early  as  21  Hen.  VI. 
81  B,  where  it  was  held  by  Newton,  J.,  that,  if  an  infant  lessee 
takes  possession,  he  is  bound  to  pay  the  rent ;  and  in  conformity 
with  that  ruling  was  the  decision  in  a  case  reported  in  Brownlow, 
120,  as  Ketky's  case ;  Gro.  Jac.  820,  as  Kelsey's  case ;  2  Bulat.  69, 
as  Kirton  v.  Eliott ;  and  in  Roll.  Abr.  781,  as  Ketile  v.  Eliot.  The 
case  is  most  fully  reported  in  Brownlow.  It  was  an  action  of  debt 
for  rent ;  the  defendant  pleaded  his  infancy  at  the  time  of  the  lease 
made,  in  bar ;  and  it  was  argued,  on  demurrer  to  the  plea,  that  the 
defendant  should  be  charged,  because  by  the  lease  made  he  is 
become  a  purchaser,  and  so  to  be,  in  judgment  of  law,  as  a  man  of 
full  age. 

We  collect  that  the  principle  upon  which  the  Court  decided  was, 
that,  every  purchase  being  presumably  for  the  benefit  of  the  infant, 
his  purchase  vested  the  estate  in  him  on  entry  and  taking  posses- 
sion, and  rendered  him  liable  to  the  obligations  attached  to  it, 
until  he  disagreed  to  the  estate,  and  thereby  caused  the  convey- 
ance to  be  inoperative,  and  avoided  the  obligation  to  pay  rent.  In 
referring  to  this  case,  the  passage  in  Bac.  Abr. ''  Infancy,"  (I)  8, 
treats  the  infant  as  being  bound  by  reason  of  acquiescence  after 
full  age.  How  that  could  be  collected  from  the  reports  of  the  case 
is  not  clear;  and  so  Lord  Ellenborough,  *in  BayUs  v.  Dineley  (i), 
intimates  an  opinion  that  a  lease  is  equivocal,  whether  for  the 
benefit  of  the  infant  or  not,  and  that,  if  he  continues  a  possessor 
after  age,  he  adopts  it ;  and  this  was  a  part  of  the  argument  for  the 
defendant  at  the  Bar.  But  it  seems  to  us  to  be  the  sounder  prin- 
ciple, that,  as  the  estate  vests,  as  it  certainly  does,  the  burthen 
upon  it  must  continue  to  be  obligatory  until  a  waiver  or  disagree- 
ment by  the  infant  takes  place,  which,  if  made  after  full  age, 
avoids  the  estate  altogether,  and  revests  it  in  the  party  from  whom 
the  infant  purchased ;  if  made  within  age,  suspends  it  only,  because 
such  disagreement  may  be  again  recalled  when  the  infant  attains 
his  majority. 

But  then  arises  a  question  of  difficulty,  whether  the  fact  that 
this  particular  purchase  was  a  disadvantageous  one,  is  an  answer, 
the  estate  still  being  vested  in  the  infant.    We  are  disposed  to 

(1)  3  M.  &  8.  481. 
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think  that  the  plea  does  not  sufficiently  state  that  the  contract  was       North 
a  losing  one,  or  that  the  shares  were  not  worth  what  the  defendant  rai^^t  Co. 
agreed  to  pay,  which  they  well  might  be,  though  the  defendant  *• 

himself  had  actually  made  no  profit  by  them ;  but  supposing  the      bikkbn. 
averment  to  be  sufficient  in  that  respect,  we  still  think  the  plea  bad.  oA^^i^t^D 
This  question  appears  to  have  been  discussed  in  the  case  of     Cueshibb 

JUNOTIOhf 

Ketley,  as  reported  in  Bulstrode,  Hauohton,  J.,  expressing  an  Railway  Co. 
opinion,  that  if  the  lease  was  for  an  acre  at  1002.  per  annum,  and  pilohbr. 
the  infant  occupy  and  enjoy  it,  he  is  to  be  charged  with  the  rent, 
he  being  here  taken  to  be  a  purchaser ;  but  Doddebidoe  said,  that 
if  a  greater  rent  was  reserved  than  the  land  was  worth,  that  then, 
peradventure,  the  infant  should  not  be  charged.  This  opinion  is 
more  strongly  expressed  in  the  report  in  Brownlow.  This  is 
certainly  a  point  of  some  nicety  ;  but  tlie  question  may  be  asked, 
why,  in  such  a  case,  does  not  the  infant  disagree  to  and  avoid  the 
purchase,  and  so  get  rid  of  the  obligation  ?  *and  is  it  reasonable,  [  *128  1 
that  he  should  retain  the  estate  and  prevent  the  owner  from  having 
any  use  of  it,  and  not  be  liable  to  the  burthen,  though  dispropor- 
tionate ?  It  may  be  answered,  that  whilst  he  is  an  infant  he  is 
incompetent  to  decide  whether  he  ought  to  waive  the  purchase  or 
not,  and  in  the  meantime,  he  ought  to  be  at  liberty,  or  his  guardian 
for  him,  to  get  rid  of  the  liability,  by  showing  that  it  was  a  preju- 
dicial contract.  But  if  so,  such  a  plea  would  not  be  good  if  the 
infant  had  attained  his  majority,  for  then,  clearly,  he  ought  to  dis- 
claim it,  and  thereby  give  back  the  estate;  and  to  make  such  a 
plea  good,  where  there  is  no  disclaimer  averred,  it  ought  to  appear 
that  the  infant  is  not  yet  of  age.  The  plea,  as  it  stands,  is  by  no 
means  free  from  doubt.  We  think,  however,  the  more  reasonable 
view  of  the  case  is,  that  the  infant,  even  in  the  case  of  a  lease 
which  is  disadvantageous  to  him,  cannot  protect  himself  if  he  has 
taken  possession,  and  has  not  disclaimed, — at  all  events,  unless  he 
still  be  a  minor.  We  think  that  the  defendant  is  in  a  situation 
analogous  to  that,  unless  he  disclaims  the  interest,  and  so  avoids 
the  transaction  altogether.  He  cannot  keep  the  interest,  and  pre- 
vent the  Company  from  having  it,  and  dealing  with  it  as  their  own, 
without  being  liable  to  bear  the  burden  attached  to  it.  For  these 
reasons  we  think  the  plea  is  bad,  and  there  must  be  judgment  for 
the  plaintiffs. 

Judgment  for  the  plaintiffs. 
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IN    THE    EXCHEQUER    CHAMBER. 

1850.  M^CLURE  V.  RIPLEY. 

^  J  (6  Ex.  140—146  ;  S.  C.  19  L.  J.  Ex.  194.) 

[This  case  is  reported  along  with  Ripley  v.  M'Clure  in  vol.  80, 
p.  606.]  ^ 

1849.  ASHPITEL  V.  SERCOMBE. 

'^"'*^  ^^-  (5  Ex.  147—166 ;  S.  0.  19  L.  J.  Ex.  82 ;  6  RaiL  Oas.  224.) 

feh,  7,  I^  Jtily,  1845,  a  Railway  Company  was  provisionally  registered,  and  a 

prospectus  issued,  headed:  *'  Capital,  2,500,000/.,  in  100,000  shares  of  25/. 

[  147  ]  each."     On  the  6th  of  October,  1845,  the  plaintiff  applied  for  200  shares  by 

letter,  in  which  he  said,  **  I  agree  to  accept  the  same  or  any  portion  thereof, 
subject  to  the  provisions  of  the  subscribers'  agreement;  and  I  further 
agree  to  execute  the  same  and  any  other  agreement  or  deeds,  and  to  pay 
the  deposit  when  required."  On  the  11th  of  October  a  letter  of  allotment 
of  100  shares  was  sent  to  the  plaintiff,  containing  notice  to  pay  the  deposit 
on  or  before  the  20th  of  October,  and  adding — **  I  beg  also  to  inform  you, 
that  scrip  for  the  shares  will  be  delivered  to  you  in  exchange  for  this  letter 
and  receipt,  upon  your  executing  the  Parliamentary  contract  and  sub- 
scribers' agreement,  which  lies  here  for  signature  until  further  notice,  and 
afterwards  at  such  other  places  as  will  be  hereafter  notified."  The  plaintiff, 
who  resided  at  Exeter,  paid  the  deposit  on  the  20th  of  October,  and  on  the 
3rd  of  December  the  subscribers'  agreement  was  sent  to  Exeter,  and  the 
plaintiff  had  an  opportunity  of  executing  it,  but  did  not.  It  did  not  appear, 
however,  that  he  was  called  upon  to  execute  it,  nor  that  any  notice  was 
given  to  him  that  the  deed  was  at  Exeter.  The  subscribers'  agreement, 
which  bore  date  the  loth  of  October,  authorised  the  directors  to  take 
such  measures  and  incur  such  preliminary  expenses  as  they  might  think 
advisable,  to  increase  or  diminish  the  capital  of  the  Company,  to  extend 
the  railway,  or,  if  they  should  think  fit,  to  abandon  the  undertaking.  It 
also  specially  authorised  them  to  apply  the  deposits  in  payment  of  the 
expenses,  and  the  deposits  were  so  applied;  but  the  undertaking  was 
abandoned  in  consequence  of  the  allottees  not  furnishing  sufficient  funds 
to  carry  it  on,  and  without  any  fraud  or  misconduct  on  the  part  of  the 
managing  committee.  On  the  winding  up  of  the  concern,  a  committee  of 
inquiry  had  been  appointed,  and  the  defendant,  one  of  the  managing  com- 
mittee, handed  to  them  the  minute-book,  containing  an  entry  made  by  the 
secretary  of  the  Company  in  the  course  of  his  duty,  of  a  certain  resolution 
proposed  by  the  defendant  at  a  meeting  of  the  committee  of  management. 
In  an  action  by  the  plaintiff  to  recover  back  his  deposit  as  upon  a  failure  of 
consideration,  the  learned  Judge  ruled  that  this  resolution  was  evidence  against 
the  defendant,  and  he  told  the  jury  that,  if  they  thought  that  the  project  had 
been  abandoned  as  abortive  at  the  time  the  action  was  commenced,  they 
should  find  for  the  plaintiff.  On  a  bill  of  exceptions  to  this  ruling :  Held, 
that  the  learned  Judge  was  right  in  admitting  the  resolution  in  evidence  (1). 

This  was  a  bill  of  exceptions  to  the  ruling  of  Cbesswell,  J.,  on 

the  trial  of  the  cause  at  the  Devonshire  Spring  Assizes,  1847. 

(1)  There  was    another  ground    of      of   the   report   as   relates  thereto  is 
exception,    that   the    ruling   of    the      omitted. — J.  Q.  P. 
learned  Judge  was  wrong.    So  much 
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The  action  was  brought  by  the  defendant  in  error,  the  allottee  of     ashpitbl 
shares  in  a  projected  Bailway   Company,  to   recover  262Z.  lOs.,    sercombb. 
being  the  amount  of  his  deposits,  the   scheme  having  proved 
abortive.    The  declaration  was  in  assumpsit  for  money  had  and 
received,  and  the  defendaot  pleaded  non  assumpaitf  upon  which 
issue  was  joined. 

The  material  facts  stated  in  the  bill  of  exceptions  to  have  been 
proved  on  the  part  of  the  plaintifif,  [are  summarised  in  the  judgment 
of  the  Coubt]  . 

The  case  was  argued  (i)  (June  16, 1849,)  by  [  1^6  j 

Crowder   (Montague  Smith   with   him),   for    the  plaintiff   in 
error.     ♦     ♦     ♦ 

Butt  {Greenwood  with  him),  for  the  defendant  in  error.    [He       [  i^s  ] 
cited  Alder  son  v.  Clay  (2).] 

Crowder  replied.    [He  cited  Burnside  v.  Dayrell  (s).]  [  I60  ] 

Cur.  adv.  vvlt. 

The  judgment  of  the  Court  was  now  delivered  by  [  I61  ] 

Fatteson,  J. : 

This  was  an  action  for  money  had  and  received,  brought  by  the 
plaintiff,  an  allottee  of  shares  in  a  proposed  Bailway  Company, 
which  had  been  abandoned  before  the  commencement  of  the  action, 
without  any  fraud  or  misconduct,  against  the  defendant,  one  of  the 
managing  committee,  to  recover  back  the  plaintiff's  deposit.  The 
plaintiff  applied  for  shares  on  the  6th  of  October,  1845,  by  letter, 
in  which  he  says,  ''  I  agree  to  accept  the  same,  or  any  portion 
thereof,  subject  to  the  provisions  of  the  subscribers'  agreement ; 
and  I  further  agree  to  execute  the  same,  and  any  other  agreement 
or  deeds,  and  to  pay  the  deposit  when  required."  On  the  11th  of 
October,  a  letter  of  allotment  was  sent  to  the  plaintiff,  containing 
notice  to  pay  the  deposit  on  or  before  the  20th  of  October,  and 
adding,  "  I  beg  also  to  inform  you,  that  scrip  for  the  shares  will 
be  delivered  to  you,  in  exchange  for  this  letter  and  receipt,  upon 
your  executing  the  Parliamentary  contract  and  subscribers'  agree- 
ment, which  lies  here  (11,  Clement's  Lane,  London)  for  signature 
until  further  notice,  and  afterwards  at  such  other  places  as  will  be 

(1)  Before PatteBon^J., Coleridge,  J.,         (2)  1  Stark.  405. 
Maule,  J.,  CressweU,  J.^Wightman,  J.,         (3)  77  £.  B.  612  (3  Ex.  224). 
Erie,  J.,  and  WilliamB,  J. 
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AsBPiTBL  hereafter  notified."  The  plaintiff  resided  at  Exeter.  He  paid  the 
ssEooMBK.  deposit  on  the  20th  of  October,  as  required.  On  the  8rd  of 
December,  the  subscribers'  agreement  was  sent  to  Exeter,  and  the 
plaintiff  had  an  opportunity  of  executing  it,  but  did  not.  It  was 
[  •162  ]  not,  however,  proved  that  he  was  called  .upon  to  execute,  *nor  that 
any  notice  was  given  to  him  that  the  deed  was  at  Exeter.  The 
subscribers'  agreement  authorises  the  directors  to  take  such 
measures,  and  incur  such  preliminary  expenses,  as  they  may  think 
advisable  ;  also  to  extend  the  railway,  or,  if  they  shall  think  fit,  to 
abandon  the  undertaking ;  and  it  also  specially  authorises  them  to 
apply  the  deposits  in  payment  of  the  expenses;  and  the  deposits  have 
been  so  applied ;  but  the  undertaking  was  abandoned,  in  consequence 
of  the  allottees  not  furnishing  sufficient  money  to  carry  it  on. 

On  the  trial  of  the  cause,  a  bill  of  exceptions  was  tendered  to 
the  learned  Judge,  by  the  learned  counsel  for  the  defendant,  on 
two  grounds.  The  first  ground  was,  that  he  had  received  in 
evidence  a  certain  resolution,  to  which  it  was  urged  that  the  defen- 
dant was  not  sufficiently  shown  to  be  a  party.  It  appeared  that, 
on  the  winding  up  of  the  concern,  a  committee  of  inquiry  had  been 
appointed,  and  the  defendant  had  handed  to  them  the  minute-book, 
containing  the  resolution  in  question,  as  part  of  the  proceedings  of 
the  directors.  We  think  this  an  abundant  recognition  by  the 
defendant,  and  that  the  learned  Judge  was  quite  right  in  admitting 

the  evidence. 

*  »  »  «  « 

Judgment  afftitned. 


IN  THE  COURT  OF  EXCHEQUER. 


^f^%  OWEN  V.   DE  BEAUVOIE(l). 

^prii  20.  (16  Meeson  &  Welsby,  647—668.) 

[  16  M.  &  W.  Replevin  for  distraining  a  cart  on  13th  May,184d.  Avowry,  (under  1 1  Geo.  IT. 

647  ]  c.  19,  8.  22),  that  the  locus  in  quo  was  parcel  of  a  tenement  called  H.,  holden 

of  the  manor  of  S.  M.,  by  fealty  and  rent  of  9«.  yearly,  to  be  paid  at  Old 
Michaelmas  in  every  year,  of  which  manor  defendant,  at  the  time  when  &c. 
was  the  owner,  and  that,  because  plaintiff  occupied  the  lociu  in  quo  at  the 
time  when  &c.,  and  because  21,  14^.  of  the  rent  aforesaid  for  six  years, 
ending  at  Old  Michaelmas,  18-14,  was  in  arrear,  defendant  well  avows  the 
taking  the  said  cart,  &c.     Pleas  in  bar:  first,  that  the  locus  in  quo  was  not 

(1)  See     Lord    Zouche    v.    Dalhiac  Earl  of  HarringUm  [1893]  2  Ch.  497, 

(1876)  L.  B.  10  Ex.  172,  44  L.  J.  Ex.  604,  607,  62  L.  J.  Oh.  671,  68  L.  T. 

109 ;  Irish  Land  Commission  v.  Grant  703. — J.  G.  P. 
(1884)  10  App.  Cas.  14,  27;  ffowiU  v. 
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parcel  of  the  manor  of  S.  M. ;  seoond,  that  it  was  not  holden  of  that  manor ; 
third,  that  defendant  was  not  owner  and  possessed  of  that  manor ;  fourth, 
that  no  rent  was  in  arrear.  Issues  thereon.  H.  farm  was  holden  of  the 
manor  of  S.  M.,  at  an  ancient  freehold  rent  of  9«.  per  annum,  payahle 
at  Michaelmas,  yearly.  All  arrears  to  Michaelmas,  1824,  were  paid  in 
January,  1825.  No  other  payment  took  place,  but,  after  repeated  appli- 
cations for  the  rent  in  several  years  before  Michaelmas,  1844,  the  lord 
distrained  in  May,  1845,  for  six  years'  rent  due  at  Michaelmas,  1844 : 
Held,  first,  that,  by  the  operation  of  2  &  :{  Will.  IV.  c.  27,  sections  2,  3, 
and  34  (1),  the  rent  was  extinguished  by  the  lapse  of  twenty  years  from  the 
day  on  which  the  last  payment  was  made ;  and,  second,  that  the  bar  thus 
interposed  by  that  Statute  of  Limitations  need  not  be  specially  pleaded,  and 
might  be  given  in  evidence  on  the  plea  in  bar  of  non  ieiiuit. 

In  replevin,  the  Judge's  opinion  at  the  trial  was  in  favour  of  the 
defendant,  so  that  he  had  no  occasion  to  tender  a  bill  of  exceptions ;  but 
leave  was  given  to  move  to  enter  a  verdict  for  the  plaintiff.  The  Cotjbt 
afterwards  entered  a  verdict  for  the  plaintiff.  The  effect  was  to  extinguish 
the  rent,  the  subject-matter  of  the  avowry,  without  leaving  any  means  of 
reviewing  the  judgment.  The  Court  inclined  to  grant  a  new  trial,  but 
recommended  a  special  verdict,  in  order  to  carry  the  case  at  once  into  a 
court  of  error,  which  was  afterwards  consented  to,  on  terms. 

Bepleyin  for  a  cart  distrained  in  a  certain  barn,  in  the  parish  of 
West  Ilsley,  in  Berkshire.  Avowry,  that  the  defendant  well  avows 
the  taking  of  the  said  cart,  goods,  and  chattels  in  the  said  declaration 
mentioned,  in  the  said  barn  in  which  &c.,  and  justly  &c.,  because  he 
saith  that  at  the  said  time  when  <&c.,  the  said  barn  in  which  &c., 
was  parcel  of  a  certain  tenement  called  Hodcott  Farm,  otherwise 
Hodcott,  with  the  appurtenances,  situate  and  being  in  the  county 
of  Berks,  and  holden  of  the  manor  of  Stratfield  Mortimer,  within 
the  said  county,  by  fealty,  and  the  rent  of  nine  shillings  yearly,  to 
be  paid  at  the  feast-day  of  St.  Michael  in  every  year,  according  to 
the  Old  Style  and  computation  of  time  formerly  used  in  this  kingdom, 
of  which  said  manor  the  defendant  before  and  at  the  time  when  &c. 
was  the  owner,  and  thereof  lawfully  possessed ;  and  because  the 
plain tifif  held  and  occupied  the  said  barn,  with  the  appurtenances, 
in  which  &c.,  at  the  *time  when  &c.,  and  because  the  sum  of 
2Z.  14:8,  of  the  rent  aforesaid  for  six  years  next  before  and  ending 
at  the  feast-day  of  St.  Michael,  which  was  in  the  year  of  our  Lord 
1844,  according  to  the  said  Old  Style,  at  the  said  time  when  &c. 
was  then  due,  in  arrear,  and  unpaid,  to  the  defendant,  he  the  defen- 
dant well  avows  the  taking  of  the  said  mentioned  cart,  goods,  and 
chattels,  in  the  said  bam  in  which  &c.,  so  being  parcel  of  the  afore- 
said tenement  called  Hodcott  Farm,  otherwise  Hodcott,  with  the 
appurtenances,  and  holden  of  the  said  manor  of  Stratfield  Mortimer, 
as  aforesaid,  and  justly  <&c.,  as  a  distress  for  the  aforesaid  rent  so 
(1)  See  now  37  &  38  Yict.  c.  57,  s.  1. 


Owen 

V. 

Beau  vol  B. 


[  ^548  ] 
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then  being  due,  in  arrear,  and  unpaid  to  the  defendant,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided. 
Verification,  and  prayer  of  judgment,  and  a  return  of  the  said  cart, 
goods,  and  chattels,  together  with  defendant's  damages,  costs,  and 
charges  in  this  behalf,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  to  be  adjudged  to  him  &c. 

Pleas  in  bar:  First,  that  by  reason  of  anything  in  the  said 
avowry  alleged,  the  defendant  ought  not  to  avow  the  taking  of  the 
said  cart,  goods,  and  chattels  in  the  said  declaration  mentioned,  in 
the  said  barn  in  which  &c.,  and  justly  &c.,  because  the  plaintiff 
says,  that  the  said  barn  in  which  &c.  was  not  parcel  of  the  said 
tenement  called  Hodcott  Farm,  otherwise  Hodcott,  in  manner 
and  form  as  in  the  said  avowry  alleged ;  concluding  to  the  country. 
Second,  that  the  said  barn  in  which  &c.  was  not  holden  of  the  said 
manor,  in  manner  and  form  as  in  the  said  avowry  alleged ;  con- 
cluding to  the  country.  Third,  that  the  defendant  was  not  the 
owner  and  possessed  of  the  said  *manor,  in  manner  and  form  as  in 
the  said  avowry  alleged ;  concluding  to  the  country.  Fourth,  that 
no  part  of  the  said  rent  was  due  or  in  arrear,  in  manner  and  form 
as  in  the  said  avowry  alleged  ;  concluding  to  the  country.  Issues 
thereon. 

At  the  trial,  at  the  last  Berkshire  Assizes,  before  Maule,  J.,  it 
was  proved  for  the  defendant,  that  for  the  period,  between 
Michaelmas,  1784,  and  Michaelmas,  1824,  the  yearly  rent  in 
question  had  been  paid  for  Hodcott  Farm  by  its  owners,  or 
their  tenants  in  possession,  to  the  defendant  and  his  ancestors, 
lords  of  the  manor  of  Stratfield  Mortimer,  as  held  in  free  tenure 
of  that  manor.  On  15th  January,  1825,  eight  years'  arrears,  due 
at  Michaelmas,  1824,  were  paid  by  the  then  occupier,  by  direc- 
tion of  his  landlord,  to  the  defendant's  agent.  Bepeated  appli- 
cations on  behalf  of  the  defendant  were  afterwards  made  for 
payment  of  subsequent  arrears,  but  without  success ;  and  on  the 
15th  May,  1845,  the  defendant  distrained  on  the  plainti£f's  cart, 
while  standing  in  a  barn,  shown  to  be  parcel  of  Hodcott  Farm, 
for  six  years'  arrears,  due  at  Michaelmas,  1844.  The  defendant 
tendered  evidence  to  prove  the  existence  of  the  manor,  and  its 
having  been  in  his  possession  and  that  of  his  ancestors  for  more 
than  sixty  years,  when  the  plaintiff's  counsel  interposed,  contend- 
ing that  the  ''  right  and  title  "  of  the  defendant  to  the  rent  was 
extinguished  by  lapse  of  time,  under  the  operation  of  8  &  4  Will.  IV. 
c.  27,  ss.  2,  8,  and  84,  which  transferred  the  estate  in  the  rent  to 
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the  plaintiff.  For  the  defendant  it  was  answered,  first,  that  the 
twenty  years  mentioned  in  sections  2  and  8  began  to  run,  not  from 
the  time  the  last  payment  of  rent  was  made,  but  from  Michaelmas, 
1825,  till  which  time  no  rent  was  due,  so  that  the  right  to  distrain 
or  sue  for  any  *arrear  of  the  rent  "  first "  accrued  to  the  defendant 
then,  viz  within  twenty  years  before  the  distress  was  taken  ;  and 
secondly,  that  if  it  did  not,  the  plaintiff  should  have  pleaded 
specially  in  bar,  that  the  right  to  make  the  distress  did  not  first 
accrue  to  the  defendant  within  twenty  years  next  before  the  distress 
was  in  fact  made,  or  in  the  terms  used  in  James  v.  Salter  (i). 
Maule,  J.,  expressed  his  opinion  in  favour  of  the  defendant 
on  the  first  point,  and  was  inclined  to  think  that,  if  the  statute 
did  in  fact  operate  as  a  bar,  it  should  have  been  pleaded.  He 
also  noticed,  that  sect.  84  did  not  provide  anything  as  to  arrears  of 
the  rent  extinguished  by  it.  And  he  directed  a  verdict  for  the 
defendant,  with  leave  to  move  to  enter  a  verdict  for  the  plaintiff  for 
4i.  4«.  (the  costs  of  the  replevin  bond).  Verdict  for  the  defendant, 
for  21.  lis.  the  amount  of  the  six  years'  arrears,  the  cart  being 
found  to  be  of  the  same  value. 

In  Michaelmas  Term  last,  Whateley  moved  according  to  the 
leave  reserved : 
Sections  2  and  8  show  that  the  only  question  is,  when  the  last 
payment  was  made.     That  question  is  raised  by  the  last  plea  in 
bar,  viz.  of  riens  in  arrear. 

(Parke,  B.  :  No  ;  that  plea  admits  the  rent  to  be  existing,  but 
says  it  has  been  satisfied  by  payment  or  otherwise ;  whereas  the 
effect  of  sect.  84  is  to  extinguish  the  estate  in  the  rent  altogether ; 
so  that,  at  the  time  of  the  distress,  the  tenement  would  not  be  held 
subject  to  such  rent. 

Aldbbson,  B.  :  The  plea  admits  there  is  a  rent,  but  says  it  is  not 
in  arrear;  whereas  the  plaintiff's  point  is,  that  there  is  no  such 
rent,  not  that  he  did  not  hold. 

BoLFB,  B. :  The  plea  admits  that  the  plaintiff  holds  at  a  rent  of 
9«.,  payable  at  Michaelmas.) 

The  plaintiff  contends  that  no  rent  is  in  arrear,  because  it  has  been 
extinguished  by  the  operation  of  the  Act. 

(BoLFE,  B. :  According  to  that  argument,  non  tenuit  would  always 
be  a  superfluous  plea,  where  riens  in  arrear  is  pleaded. 

(1)  43  E.  E.  741  (3  Bing.  N.  0.  646,  560;  2  Bing,  N,  0,  605,  607,  8.  C). 
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Parke,  B.  :  The  plea  of  riens  in  arrear  lets  in  any  defence  that  the 
rent  *iB  satisfied  by  payment,  by  accord  and  satisfaction,  or  other- 
wise,  consistent  with  its  admission  that  the  rent  is  payable  in 
respect  of  the  tenement  mentioned  in  the  avowry.) 

At  all  events,  the  second  plea  in  bar  amoonts  to  non  tenuit. 

(Aldeeson,  B.  :  Suppose  the  rent  was  payable  once  in  twenty 
years  ?) 

A  rule  having  been  granted,  at  the  present  sittings,  (Feb.  10), 

Tyrwhitt  showed  c^use  for  the  avowant : 

It  is  clear  that  this  was  a  "  rent "  within  sect.  2  of  8  &  4  Will.  I\\ 
c.  27,  being  an  ancient  rent-service  charged  on  the  land,  for  which 
an  assise  would  lie:  Paget  y.  Foley  (i)^  Grant  v.  Ellis (2).  There 
are,  then,  two  points  :  first,  whether  the  stat.  8  &  4  Will.  IV.  c.  27, 
operated  as  a  bar  to  the  defendant's  distress ;  secondly,  if  it  did, 
whether  it  should  have  been  pleaded  specially.  On  the  first  point ; 
the  statute  did  not  operate  as  a  bar.  It  will  be  contended  that,  as 
the  last  payment  of  rent  took  place  on  15th  January,  1825,  when 
the  arrear  due  at  Michaelmas,  1824,  was  paid  off,  the  distress 
made  on  ISth  May,  1845,  for  six  years'  rent  due  at  Michaelmas, 
1844,  was  made  more  than  twenty  years  after  the  right  to  make  a 
distress  accrued,  viz.  after  the  "  last  time  "  at  which  the  rent  was 
"received,"  those  being  the  terms  of  sect.  8.  It  will  thus  be 
sought,  not  to  read  sect.  8  as  ancillary  to  sect.  2,  in  cases  not 
absolutely  provided  for  by  it,  but  to  make  sect.  8  override  the  second 
section.  If  that  is  so,  the  defendant's  ^'  right  to  make  a  distress," 
for  the  freehold  rent  must  have  accrued  at  some  time  before  the 
rent  due  at  Michaelmas,  1825,  had  become  due,  though  his  first 
right  to  distrain  could  have  only  then  arisen.  That  argument  would 
enure  to  the  disinherison  of  the  owner  of  the  rent,  and  to  a  Par- 
liamentary conveyance  of  it  to  the  tenant,  under  sect.  84.  But, 
unless  such  an  ^absurdity  in  terms  is  inevitable  from  the  wording 
of  the  Act,  those  consequences  will  not  be  permitted  to  follow. 
The  real  question  is,  when  did  the  right  to  make  a  distress  for 
any  arrear  of  rent  "  first  accrue  "  to  the  avowant  ?  The  answer  is, 
at  Michaelmas,  1825,  and  not  before;  for  this  being  an  ancient 
rent  service,  payable  at  the  end  of  each  year  (a),  no  rent  whatever 

264  ;    Bac.    Ab., 


(1)  42  E.  a.  698  (2  Bing.  N.  C.  679). 

(2)  60  E.  E.  694  (9  M.  &  W.  113). 


(3)  See    Latch. 
Eents,  (E.). 
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was  dae  till  that  day.  To  make  the  distress  of  18th  May,  1845, 
out  of  time  for  more  than  twenty  years  after  the  right  to  make 
distress  ''first  accrued/'  the  plaintiff  must  say  that  that  right 
''  first  accrued/'  before  18th  May,  1825  ;  but  the  rent  then  in  course 
of  accruing  due,  for  the  first  of  the  twenty  years,  reckoned  from 
Michaelmas,  1824,  could  not  be  distrained  for  till  the  Michaelmas 
of  1825.  On  sect.  2  standing  alone,  this  case  is  clear  in  favour 
of  the  avowant ;  the  difficulty  is  set  up  on  sect.  8,  which  is  read 
as  controlling  *the  plain  enactment  of  sect.  2.  On  the  relation  of 
these  two  sections  to  each  other,  Tindal,  Ch.J.,  makes  the  follow- 
ing observations,  in  delivering  the  judgment  of  the  Court  of 
Common  Pleas  in  James  v.  Salter  {i).  "  That  this  case  must  have 
been  governed  by  the  2nd  section,  had  that  section  stood  alone, 
cannot  be  doubted ;  and  on  a  more  close  examination  of  the  8rd 
section,  the  object  and  intent  of  it  seem  to  us  to  be  no  more 
than  this — to  explain  and  give  a  construction  to  the  enactment 
contained  in  the  second  clause,  as  to  'the  time  at  which  the 
right  to  make  a  distress  for  any  rent  shall  be  deemed  to  have 
first  accrued'  in  those  cases  only  in  which  doubt  or  difficulty 
might  occur,  leaving  every  case  which  plainly  falls  within  the 
general  words  of  the  2nd  section,  but  is  not  included  among  the 
instances  given  by  the  8rd,  to  be  governed  by  the  operation  of 
the  2nd.*'  He  adds,  "Many  reasons  concur  to  show  that  such 
must  be  the  just  construction  of  the  Act.  In  the  first  place,  if 
it  had  been  intended  that  the  8rd  section  should  limit  the  applica- 
tion of  the  second  to  those  cases,  and  those  only,  which  are 
enumerated  in  the  third,  it  might  justly  have  been  expected  that 
words  would  have  been  employed  to  express  clearly  *and  distinctly 
such  an  intention.  But  in  this  section  there  are  no  words  that  can 
be  said  directly  to  exclude  all  instances,  except  those  enumerated 
in  the  8rd  section."  In  a  latter  part  of  the  judgment  the  Ghibf 
Justice  distinctly  says,  "  the  claim  and  title  of  the  defendant  to  the 
annuity  is  barred  by  the  lapse  of  twenty  years  since  his  right  to 


(1)  43  R  E.  741  (3  Bing.  N.  C.  544. 
553,  555).  Distress  in  1835,  for  870^, 
part  of  and  arrears  of  the  annuity  of 
30^  (for  above  twenty-five  years), 
beginning  to  accrue  at  testator's  death, 
April,  1805.  No  distress  was  made 
for  twenty-nine  years  after  the  right 
to  distrain  first  accrued,  and  that  fact 
appeared  on  the  record  (see  per  Tin- 
dal, Ch.  J.,  43  R  R  p.  744) :    and 


there  was  a  plea  in  bar,  that  it  was  not 
made  within  six  years  after  the  said 
arrears  in  respect  of  said  annuity 
became  due;  but  the  defendant  was 
held  entitled  to  judgment,  because  the 
question  only  respected  the  amount  of 
arrears,  and  not  the  title  to  the  an- 
nuity, and  the  distress  was  in  time 
for  the  last  ax  years.  (Per  Cub., 
43  R  R  747.) 
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Owen        distrain  'first  accrued.'"     In  Grant  v.  EUis(i),  this  Court  says: 

Pg  ''In  the  8rd  and  some  other  sections,  the  Act  proceeds  to  define  the 

Beadvoib,    tijjjQ  jjj  mogt^  though  (as  is  noticed  by  Tindal,  Ch.  J.,  in  James  v. 

Salter')  y  not  in  all,  possible  cases  at  which  the  right  to  make  a 

distress  for  the  purpose  of  recovering  any  rent  shall  be  deemed  to 

have  '  first  accrued '  to  the  party  making  the  same." 

It  is  contended,  that  where  the  meaning  of  a  section  is  clear,  a 
Court  is  not  at  liberty  to  create  doubts  by  referring  to  other  sections. 
Now  sect.  2  contemplates  the  case  where  the  right  or  title  to  the 
rent  itself  is  disputed ;  but  if  sect.  8  has  operation  in  this  case,  the 
defendant  could  not  have  "  discontinued  '*  receipt  of  this  rent  before 
bis  right  to  its  possession  accrued  at  Michaelmas,  1825,  viz.  before, 
in  the  words  of  sect.  8,  he  was  "  entitled  thereto." 

(Pabke,  B.  :  Those  words  only  apply  to  the  estate  in  the  rent.) 

The  avowant  did  not  "  discontinue  "  its  receipt  till  it  fell  first  in 
arrear  at  that  date.  If  the  defendant  "  discontinued  "  its  receipt 
at  the  last  payment  of  it  in  January,  1825,  then,  though  no  one  else 
has  received  it  since  adversely  to  him,  the  not  distraining  for  it 
before  it  was  due,  viz.  18th  May,  1825,  will,  under  sect.  84,  extin- 
guish the  avowant's  estate  in  it,  and  transfer  it  to  the  tenant.  To 
be  "dispossessed"  of  a  rent,  some  one  must  have  successfully 
disputed  your  title,  and  the  rent  must  have  been  received  by  another 
by  paramount  title,  or  withheld  by  hostile  resolution  of  the  rent- 
[  'sss  ]  payer.  The  word  "  dispossession  "  *in  sect.  3  may  more  properly 
apply  to  "  land,"  but  is  the  key  to  the  meaning  of "  discontinuance  ** 
of  receipt  of  rent ;  for  it  means  hostile  dispossession,  and  is  quite 
different  from  mere  omission  to  receive.  To  bring  this  case  within 
sect.  8,  the  defendant  must  have  voluntarily  discontinued  the  receipt 
of  the  rent,  or,  as  observed  by  Aldbrson,  B.,  in  Doe  d.  Davy  v. 
Oxenham  (2),  "  a  party  might  lose  his  estate  by  having  an  insolvent 
tenant,"  or,  as  might  be  added,  by  indulgence,  or  reluctance  to 
enforce  a  small  right  by  distress,  though  constantly,  as  in  this  case, 
applied  for  during  the  twenty  years.  Another  absurdity  results 
from  the  argument  on  the  other  side.  If  sect.  8  overrides  sect.  2 
in  this  particular,  so  as  to  make  the  statute  begin  to  run  from 
Michaelmas,  1824,  the  rent  was  lost  and  barred  at  Michaelmas, 
1844,  viz.  in  nineteen  years  after  the  first  payment  of  it  which  fell 

(1)  60  E.  E.  694  (9  M.  *  W.  113  (2)  56  li.  E,  662  (7  M.  &  W.  131). 

and  124). 
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in  arrear,  viz.  at  Michaelmas,  1825,  could  be  enforced  by  distress 
or  action.  But  if  the  plaintiff  only  contends  that  the  twenty  years 
count  from  the  "  last  time  "  the  rent  was  in  fact  **  received,"  then, 
if  it  was  not  paid  till  a  year  or  ten  years  after  due,  it  would  follow 
that  the  twenty  years  would  begin  to  run  from  the  time,  whatever 
it  might  be,  of  the  rent  being  "  received  "  in  point  of  fact,  which 
would  make  the  operation  of  the  rule  depend  in  every  case  on  an 
uncertain  event,  and  the  time  of  limitation,  instead  of  depending 
on  the  day  when  the  rent  wliich  was  paid  became  due,  might  be 
indefinitely  extended.  Nothing  is  provided  by  sect.  84  as  to  extin- 
guishing any  arrear  of  a  freehold  rent  (i).  Then  what  is  to  become 
of  the  twentieth  year's  rent,  where  the  last  previous  payment  of 
rent  was  at  a  date  more  than  twenty  years  before  the  end  of  the 
twentieth  year,  before  which  *time  the  rent  of  that  year  was  not 
due  ?  For  if  the  argument  on  the  other  side  is  to  prevail,  as  no 
payment  had  been  made  within  those  twenty  years,  the  twentieth 
year's  rent  would  no  sooner  be  due  than  it  would  be  extinguished 
by  sect.  84.  But  an  adherence  to  the  clear  words  of  sect.  2  prevents 
that  absurdity.  Copses  of  underwood,  grown  for  hop-poles,  might 
well  be  held  at  an  ancient  freehold  rent,  payable  in  the  year  of 
cutting  them,  be  that  the  tenth  or  twentieth  year  of  their  growth. 
Again,  supposing  nineteen  years'  rent  not  paid  till  five  years  after 
the  lapse  of  the  twentieth  year  from  the  previous  payment — is  the 
statute  to  run  from  the  end  of  the  five  years,  that  being  ''  the  last 
time  at  which  the  rent  was  received  "  in  fact?  If  it  is,  the  time  of 
limitation  will  be  indefinitely  extended,  instead  of  remaining  capable 
of  being  accurately  fixed  by  the  day  on  which  the  right  to  the  rent 
and  the  remedy  for  recovering  it  first  accrued. 

Secondly,  if  the  Statute  of  Limitations,  8  &  4  Will.  IV.  c.  27, 
constitutes  a  defence  in  this  case,  it  should  have  been  pleaded 
specially  in  bar,  and  cannot  be  taken  advantage  of  on  non  tenuit. 
*  *  So  far  as  the  course  of  pleading  since  8  &  4  Will.  IV.  c.  27, 
has  weight,  it  has  been  always  considered  right  to  plead  that  statute 
in  bar  in  replevin,  by  analogy  to  the  old  law :  James  v.  Salter  (2) ; 
Grant  v.  EUis  (3).  So,  it  has  been  replied  specially  in  trespass,  to 
a  plea  of  entry  by  the  defendant :  Holmes  v.  Newland  (4). 
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(Pabkb,  B.  :  In  James  v.  Salter  it  had  become  necessary  to  plead 

B.   741   (3  Bing.  N.  C. 


(1)  Sect.  42  seems  to  provide  for 
arrears  of  rent  reserved  by  demise; 
see  60  B.  B.  698  (9  M.  &  W.  118), 
arguendo. 


(2)  43  E. 
554). 

(3)  60  B.  E.  694  (9  M.  &  W.  113). 

(4)  11  Ad.  &  EI.  44. 
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specially  in  bar,  as  the  avowry  set  out  a  will  and  relied  on  it. 
plaintiff's  counsel  need  not  answer  this  point.) 


The 


[  '660  ] 


Whateley  and  Cairington,  contrd  : 

No  case  has  yet  occurred  which  is  exactly  in  point ;  but  it  is  clear 
that  sections  2  and  8  are  to  be  read  together. 

(Alderson,  B.  :  Their  terms  differ  in  some  degree.  There  is  no 
difficulty  in  construing  sect.  2  adversely  to  you ;  but  there  certainly 
is  a  difficulty  arising  on  sect.  8,  though  it  is  not  easy  to  see  that  the 
defendant,  by  having  omitted  to  bring  an  action,  or  make  a  distre^, 
for  more  than  twenty  years,  has  been  dispossessed,  or  discontinned 
his  receipt  of  the  rent.) 

The  plaintiff  contends,  upon  sect.  8,  that  the  defendant  discon- 
tinued *the  receipt  of  this  rent  from  the  time  at  which  it  was  last 
received,  viz.  18th  January,  1825,  so  as  to  make  the  distress  in 
May,  1845,  too  late.  That  section  is  not  a  mere  interpretation 
clause,  but  governs  sect.  2,  and  decides  this  case.  The  case  of 
Lessee,  Mannon  v.  Bingham  (i)  is  strongly  in  point  for  the  plaintiff! 
It  is  thus  stated  in  Mr.  Shelford's  "  Real  Property  Statutes,'* 
4th  edit.,  p.  140:  **  In  a  recent  case  in  Ireland,  of  a  lease  for  lives, 
at  a  rent  above  208.  (see  sect.  9),  with  the  common  condition  of 
re-entry,  it  was  held,  that  the  landlord  could  not  maintain  eject- 
ment for  non-payment  of  rent  after  the  tenant  had  been  more  than 
twenty  years  in  possession  without  paying  rent  to  the  landlord  or 
any  other  person,  a  right  of  entry  having  accrued  more  than  twenty 
years  before.  The  case  of  Doe  d.  Dai^y  v.  Oxenham  (2)  was  cited, 
and  the  Court  was  strongly  pressed  with  the  anomaly  of  the  land- 
lord's being  entitled  to  recover  the  possession  at  the  end  of  the  term, 
or  within  twenty  years  after,  and  yet  being  unable  to  avail  himself 
of  the  condition  of  re-entry  in  the  subsisting  lease.  The  (3ourt, 
however,  after  much  deliberation,  while  they  recognised  the  pro- 
priety of  the  above  decision  of  the  English  Exchequer,  and  admitted 
the  existence  of  the  anomaly,  yet  stated  that  they  felt  bound  by  the 
language  of  the  enactments,  which  they  thought  clear  on  the 
subject."  As  to  rents  payable  every  twentieth  year,  no  such  case* 
are  known  in  practice. 

(Alderson,  B.  :  An  old  forfeiture  of  twenty  years'  standing  would 


(1)  Trin.     1841,     C.    B,,    Ireland;      in  Ireland,  676. 
Smythe's  Law  of  Landlord  and  Tenant  (2)  56  B.  B.  662  (7  M.  &  W.  131). 
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be  within  the  Act.     The  forfeiture  in  question  sprung,  originally,        Owkn 
out  of  the  non-payment  of  rent ;  but  whether  it  had  arisen  more  db 

than  twenty  years  before  does  not  appear.)  Bkauvoir. 

The  case  cited  shows  that  the  Irish  Court  of  Common  Pleas  must 
have  held  the  rent  to  be  extinguished. 

(Aldbrson,  B.  :  They  in  fact  controverted  Doe  d.  Davy  v.  Oxen- 
ham,  *though  they  are  reported  to  have  stated  otherwise.    What       [  'sei  ] 
becomes  of  the  last,  or  twentieth,  year's  rent  ?) 

Grant  v.  Ellis  and  Doe  v.  Oxenham  both  turned  on  the  meaning  of 
the  word  "  rent." 

(Parke,  B.  :  You  say  that  the  defendant  "  discontinued  *'  the 
receipt,  and,  if  so,  that  the  statute  is  to  run  from  the  last  time  of 
any  actual  payment.  That  construction,  if  it  clears  the  question 
of  grammatical  embarrassments,  introduces  all  those  of  another 
kind. 

BoLFE,  B. :  Had  the  owner  of  the  rent  died  between  Michaelmas, 
1824,  and  Michaelmas,  1825,  you  would  have  stated  him,  in 
pleading,  as  having  been  in  receipt  of  the  rent  when  he  died ;  for 
he  had  received  the  rent  due  at  Michaelmas,  1824.  Suppose  he 
died  after  Michaelmas,  1825,  no  other  person  but  his  heir  could 
have  the  rent.  Your  argument  excludes  all  the  savings  for  dis- 
abilities; so  that,  supposing  the  owner  to  have  been  a  feme  sole  on 
the  day  the  last  payment  was  made,  and  to  have  married,  or 
become  lunatic,  the  rent  would  be  equally  extinguished,  either  at 
Michaelmas,  1844,  or  on  the  15th  of  January,  1845,  whether  she 
was  guilty  of  any  laches  or  not. 

Parke,  B.  :  If  the  Statute  of  Limitations  once  began  to  run,  it 
would  continue  to  do  so,  notwithstanding  an  intervening  dis- 
ability (1),  which  may  be  an  answer  to  that  difficulty. 

Bolfe,  B.  :  Your  calculation  of  the  period  at  which  the  statute 

begins  to  run,  from  Michaelmas,  1825,  throws  out  of  the  case  all 

the  enactments  in  sect.  16,  respecting  disabilities,  an  inconvenience 

which  does  not  arise  if  the  statute  is  held  to  begin  to  run  from 

Michaelmas,  1824. 

(1)  See  Doe  d.  Duroure  v.  Jones,  2  R  E.  390  (4  T.  B.  311);  Ist  Sel. 
N.  P.  145 ;  2nd  vol.  733,  10th  ed.). 
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Alderson,  B.  :  If  we  take  the  literal  and  plain  constraction  of 
sect.  2,  we  shall  escape  from  the  difficalties  in  which  sect.  3  would 
plunge  the  case  with  reference  to  the  savings  for  disabilities.  By 
sect.  8,  the  right  of  the  person  entitled  to  make  entry  or  distress  is 
to  be  deemed  to  have  first  accrued  at  the  determination  of  the  first 
of  such  years,  or  other  periods,  or  at  the  last  time  when  any  *rent 
payable  in  respect  of  such  tenancy  shall  have  been  received,  which 
shall  first  happen.) 

That  is  in  the  plaintiff's  favour,  for  no  such  words  are  foond  in 
sect.  8.  The  rule  of  acting  on  modem  statutes  is,  to  adhere  to 
their  words  as  far  as  possible.  As  to  the  meaning  of  discontinuancf 
to  receive  rent,  it  is  the  reverse  of  continuing  to  do  so.  If  the 
owner  does  discontinue  receipt  of  rent,  the  last  time  he  receives  it 
is  the  time  of  discontinuance  from  which  the  statute  runs. 

(Alderson,  B.  :  The  right  to  distrain,  by  sect.  8,  first  accrues  at 
the  time  of  dispossession,  (as  it  seems,  of  the  land),  or  at  the  last 
time  at  which  any  such  rent  was  received.  We  must  try  to  make 
sense  of  these  enactments,  and  to  give  effect  to  the  spirit  of  them, 
as  far  as  their  words  will  admit.) 


Banks  v.  Angel  (i)  was  also  mentioned. 


Cur.  adv.  vtUt. 


In  Easter  Term  (April  20)  the  judgment  of  the  Court  was 
delivered  by 

Parke,  B.  : 

The  question  in  this  case  turns  entirely  on  the  construction  to  be 
put  on  the  2nd  and  8rd  sections  of  the  Beal  Property  Limitation 
Act,  8  it  4  Will.  IV.  c.  27. 

The  facts  of  the  case  are  very  short.  The  defendant  was 
entitled  to  an  ancient  quit  rent,  payable  annually  at  Michaelmas, 
out  of  certain  land  held  of  his  manor.  All  the  rent  which  accrued 
due  up  to  Michaelmas,  1824,  was  duly  paid,  the  last  payment 
having  been  made  on  the  15th  of  January,  1825.  No  rent  was 
paid  after  that  date,  and  on  the  15th  of  May,  1846,  the  defendant 
distrained  for  six  years'  arrears  of  rent  accrued  due  up  to  Michael- 
mas, 1844;  and  the  question  is,  whether,  at  the  time  of  the 
distress,  his  title  to  this  rent  had  been  extinguished  by  lapse  of 
time. 

(1)  7  Ad.  &  £1.  843. 
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The  GouBT  has  already  given  its  opinion,  that,  if  it  was,  the 
pleadings  are  proper. 

The  second  section  of  the  Act,  so  far  as  it  applies  to  the  ^present 
case,  enacts,  that  no  person  shall  make  an  entry  or  distress,  or 
bring  any  action  to  recover  any  land  or  rent,  but  within  twenty 
years  next  after  the  time  at  which  the  right  to  make  such  entry  or 
distress,  or  to  bring  such  action,  first  accrued  to  the  person  making 
or  bringing  the  same.    In  this  case,  as  all  rent  was  paid  up  to 
Michaelmas,   1824,  no  distress  could  have  been  made  prior  to 
Michaelmas,  1825.    Therefore,  if  the  question  depended  entirely 
on  this  2nd  section,  the  distress  made  in  May,  1845,  i.e.,  within 
twenty  years  from  Michaelmas,  1825,  would  seem  to  have  been 
made  in  due  time.     But  the  question  does  not  turn  exclusively  on 
this  section ;  for,  in  the  8rd  section,  the  Legislature,  apparently 
considering  that  difficulties  might  exist  as  to  the  exact  point  of 
time  from  whence  the  twenty  years  should  begin  to  date,  has  pro- 
ceeded to  fix  that  point  in  many,  if  not  in  all,  possible  cases.    The 
language  of  the  third  clause,  so  far  as  it  is  applicable  to  this  case, 
is  as  follows:     ''And  be  it  further  enacted,  that,  in  the   con- 
struction of  this  Act,  the  right  to  make  an  entry  or  distress,  or  to 
bring  an  action  to  recover  any  land  or  rent,  shall  be  deemed  to 
have  first  accrued  at  such  time  as  hereinafter  mentioned,  that  is  to 
say,  when  the  person  claiming  such  land  or  rent  shall  have  been  in 
possession  or  in  receipt  of  the  profits  of  such  land,  or  in  receipt  of 
such  rent,  and  shall,  while  entitled  thereto,  have  been  dispossessed 
or  have  discontinued  such  possession  or  receipt,  then  such  right 
shall  be  deemed  to  have  first  accrued  at  the  time  of  such  dis- 
possession, or  discontinuance  of  possession,  or  at  the  last  time  at 
which  any  such  profits  or  rent  were  or  was  so  received."    Here  the 
defendant  was,  up  to  1826,  in  receipt  of  the  rent  in  question,  and 
afterwards  discontinued  such  receipt ;  so  that  he  comes  precisely 
within  the  description  of  the  persons  referred  to  in  the  first  branch 
of  the  statute ;  and  the  question  is,  whether,  in  such  a  case,  the 
statute  meant  absolutely  to  fix  the  point  from  which  the  twenty 
years  are  to  date,  at  the  day  on  which  the  last  payment  of  rent  was 
*made,  or  to  enable  the  party  claiming  to  calculate  from  that  date, 
or,  at  his  option,  from  the  time  when  he  discontinued  the  receipt 
of  the  rents.    We  think  the  former  is  the  true  construction,  and 
that,  in  the  case  of  rent,  the  calculation  must  always  be  made  from 
the  last  actual  receipt.    Although  the  clause  in  this  branch  of  it  seems 
to  present  an  alternative,  viz.  either  the  discontinuance  of  possession 
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or  the  last  actual  receipt ;  yet  we  think  that,  in  trath,  no  alternative 
is  contemplated. 

The  statute,  it  will  be  observed,  provides,  in  the  same  sentence, 
both  for  the  case  of  land  of  which  a  party  has  been  dispossessed, 
and  for  that  of  rent  which  he  has  ceased  to  receive ;  and  the 
sentence  must  be  read,  not  as  giving  in  either  case  a  choice,  but 
reddendo  singula  singulis^  i.e.,  fixing  the  actual  moment  of  dis- 
possession, or  discontinuance  of  possession,  as  the  point  from 
which  the  twenty  years  are  to  run,  in  the  case  of  land  of  which  a 
party  has,  at  some  moment  of  time,  ceased  to  be  in  actual  posses- 
sion, and  the  last  actual  payment  of  rent,  as  the  point  from  which 
the  twenty  years  are  to  run  in  the  case  of  a  party  ceasing  to  receive 
rent.  The  object  of  the  Legislature  seems  to  have  been  to  fix  a 
point,  the  exact  position  of  which  should  be  perfectly  clear, 
rather  than  one  which  should,  abstractedly  considered,  be  the 
most  just. 

The  last  payment,  in  the  case  of  rent,  is  a  point  of  time  which 
could  admit  of  no  doubt ;  whereas  the  time  at  which  a  party  has 
discontinued  the  receipt  of  rent  is  obviously  a  point  of  time  very 
difficult  to  ascertain.  When  does  a  party  entitled  to  rent 
"  discontinue  "  its  receipt  ?  Does  he  do  so  by  not  receiving  it 
on  the  day  on  which  it  is  due  ?  Or,  if  not,  how  soon  afterwards  ? 
There  would  be  very  great  difficulty  in  fixing  any  such  point.  Add 
to  which,  the  expression,  in  this  part  of  the  clause,  is  not  dis- 
continuance of  receipt,  but  discontinuance  of  possession ;  language 
which  appears  to  us  to  apply  to  the  case  not  of  rent  but  of  land. 

It  must  not,  however,  be  overlooked,  that  there  are  difficulties 
*in  this  construction.  In  the  first  place,  the  twenty  years  are 
thus  made  to  comprise  a  space  of  time  during  which  the  party 
could  not  have  instituted  any  proceedings,  and  during  which, 
therefore,  he  is  guilty  of  no  laches  in  not  instituting  legal  pro- 
ceedings. The  general  principle  of  the  Statutes  of  Limitations  has 
been  to  fix  the  period  during  which  a  party  having  a  right  to  insti- 
tute legal  proceedings  may  exercise  that  right,  and  that  principle, 
in  the  clause  now  under  consideration,  is  fully  adhered  to  in  the 
case  of  land.  A  person  dispossessed  of  land  is  allowed  twenty 
years  from  the  time  of  his  being  dispossessed,  and  during  all  that 
period  he  may  bring  his  ejectment.  But  a  person  disseised  of  rent 
has  (according  to  the  construction  we  adopt)  only  twenty  years 
from  the  last  payment ;  and  so  if  an  annual  rent  has  been  paid  on 
the  day  on  which  it  is  due,  and  afterwards  unjustly  withheld,  the 
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party  aggrieved  has  only  nineteen  years  instead  of  twenty,  daring 
which  he  can  bring  his  action  or  distrain;  for  during  the  first 
year  of  the  twenty  it  is  plain  that  he  has  no  right  of  distress  or 
action  at  all.  This  is  undoubtedly  an  anomaly,  but  it  must  still 
exist  in  many  cases,  whatever  construction  we  put  on  the  branch 
of  the  third  section  now  under  consideration ;  for  the  second 
branch  of  the  same  section  provides  for  the  case  of  a  party  dying 
seised  of  a  rent,  and  enacts  that  in  such  case  the  right  of  the 
heir  or  devisee  to  make  a  distress,  or  bring  an  action,  shall  be 
deemed  to  have  first  occurred  at  the  time  of  the  death  of  the  party 
dying ;  and  it  is  plain  that  the  period  of  twenty  years  may  thus 
include  time  during  which  no  right  of  action  or  distress  will  have 
existed ;  and  the  same  objection  applies  to  the  other  branches  of 
the  third  section,  which  provide  for  the  cases  of  parties  claiming 
by  purchase,  parties  claiming  reversionary  interests,  and  persons 
claiming  under  breaches  of  condition.  It  applies  also  to  the  very 
common  case  of  tenancies  from  year  to  year,  provided  for  by  the 
eighth  section,  where  the  end  of  the  first  year  of  the  tenancy,  or  the 
last  ^payment  of  rent,  is  declared  to  be  the  time  when  the  right 
first  accrues ;  and  yet  there  is  not  necessarily  any  right  to  enter 
at  either  period. 

Another  difficulty  was  pointed  out  and  much  insisted  on  at  the 
Bar,  namely,  that,  on  the  construction  which  we  adopt,  great 
injustice  would  necessarily  result  in  the  ordinary  case  of  heriots 
and  other  similar  rights,  which  become  due  at  uncertain  intervals ; 
and  also  the  possible,  though  not  very  probable  case  of  a  rent 
reserved  payable  every  twenty  years,  or  at  a  longer  interval.  In 
such  cases,  if  the  twenty  years  are  to  be  calculated  from  the  last 
payment,  a  party,  it  was  argued,  will  lose  his  right  without  any 
default  or  laches  whatever,  when  the  rent  is  payable  at  intervals 
greater  than  twenty  years,  and  it  is  shortened  to  less  than  a  year 
where  it  is  payable  every  twenty  years ;  and  no  doubt  great  diffi- 
culty may  exist  in  dealing  with  such  cases.  But  as  to  heriots, 
probably  the  answer  to  this  objection  may  be,  that  in  a  case  similar 
to  that  now  before  us,  the  word  "  rent  "  would  not  include  heriots 
— for  though  by  the  interpretation  clause  the  word  "  rent  *'  is  made 
to  include  heriots,  yet  that  is  only  where  the  nature  of  the  pro- 
vision or  the  context  does  not  exclude  such  a  construction ;  and  it 
may  be  that  the  injustice  pointed  out  would  afford  grounds  for 
holding  that  in  the  clause  now  under  consideration  the  word 
**  rent "  does  not  include  heriots.    A  similar  observation  may  be 
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made  upon  the  ease  of  rents  payable  at  greater  intervals  than 
twenty  years,  and  this  may  be  considered  either  as  falling  under 
the  general  enactment  in  the  second  section,  so  that  each  particular 
heriot  or  amount  of  rent  due  may  be  recovered  within  twenty 
years,  or  is  not  provided  for  by  the  statute  at  all,  and  is  left  in  the 
same  condition  as  if  the  Act  had  not  passed. 

The  same  answer  certainly  cannot  be  given  to  the  case  of  rents 
reserved  payable  at  intervals  of  twenty  years,  or  less,  in  which  the 
time,  upon  our  construction,  must  be  much  shortened.  It  may, 
however,  be  very  doubtful,  whether  in  *fact  any  rents  payable  at 
such  large  intervals  do  exist,  and  even  if  there  are  any  soch,  we 
do  not  think  the  argument  derived  from  their  existence  can  affect 
the  question,  considering  that,  whatever  interpretation  we  pat  on 
the  first  branch  of  the  section,  it  is  quite  certain  that,  in  all  the  other 
branches  of  it,  the  anomalies  and  difficulties  pointed  out  must  exist. 

The  last  objection  insisted  on  was  founded  on  the  16th  section, 
which  saves  the  rights  of  infants,  feniet  covert^  lunatics,  and  other 
persons  under  disabilities.  The  clause,  it  will  be  observed,  is  made 
to  operate  only  where  the  party  intended  to  be  protected  is  nnder 
disability  at  the  time  when  the  right  to  make  the  distress  or  bring 
the  action  first  accrued ;  and  if  this  be  held  to  be  the  time  when 
the  last  payment  was  made,  the  protection  will,  in  many  cases,  be 
wholly  illusory.  Put  the  case,  for  instance,  of  a  party  regularly 
receiving  his  rent  up  to  a  given  day,  and  becoming  lunatic  before 
the  next  day  of  payment  arrives ;  if  he  should,  by  reason  of  his 
lunacy,  omit  to  enforce  payment  of  his  rent  for  twenty  years,  it 
would  seem,  on  all  principle,  that  he  must  have  been  intended  to 
be  protected ;  but,  certainly,  as  he  was  not  under  disability  at  the 
last  time  of  payment,  he  would  not  come  within  the  protection  of 
the  16th  section.  Many  other  similar  cases  may  be  pointed  out. 
This  is,  no  doubt,  a  very  serious  defect,  and  would  afford  strong 
grounds  for  adopting  any  reasonable  construction  of  the  third 
section  by  which  it  might  be  remedied.  But  no  construction 
would  have  that  result ;  for,  even  if  by  a  forced  and  difficult  con- 
struction of  the  sixth  branch  of  the  section,  we  were  to  hold  that  the 
point  of  time  there  designated  was  not  the  last  actual  payment, 
but  the  time  when  the  rent  first  fell  into  arrear ;  yet  the  very  same 
difficulty  would  exist  in  all  the  other  cases  pointed  out  by  the 
statute,  namely,  the  case  of  a  person  dying  seised  and  leaving  an 
heir  not  under  ^disabilities,  but  who  should  become  disabled  before 
any  rent  has  accrued  due,  and  the  case  of  a  person  claiming  under 
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a  settlement,  who  may  be  &feme  soU  when  her  title  accrues,  but 
may  be  under  coverture  before  she  has  any  title  to  distrain  or  sue 
for  rent ;  and  so  as  to  the  other  cases  provided  for  by  the  third 
section.  The  same  thing  may  be  said  of  the  eighth  section.  For 
these  reasons,  though  we  are  fully  sensible  of  the  incongruities  of 
the  case,  yet  we  feel  bound  to  act  on  the  plain  and  natural  con- 
struction of  the  language  of  the  third  section,  and  to  hold  that  the 
right  of  the  defendant  in  this  case  to  distrain  must  be  taken  to 
have  first  accrued  on  the  16th  day  of  January,  1825,  when  the  last 
payment  was  made,  and  so  that  the  distress  made  in  May,  1845, 
was  unlawful,  all  right  to  the  rent  having  been  extinguished  before 
that  time.     The  rule  must  therefore  be  made  absolute. 

(It  being  stated  for  the  defendant,  that,  as  the  learned  Judge  at 
the  trial  was  of  opinion  in  favour  of  the  defendant,  he  had  had  no 
opportunity  of  tendering  a  bill  of  exceptions,  so  that,  as  he  could 
not  distrain  again,  he  would  be  altogether  concluded  by  the  above 
judgment  from  carrying  the  question  into  a  court  of  error,  the 
Court  inclined  to  grant  a  new  trial  on  payment  of  costs,  but 
intimated  that  the  best  course  would  be  for  both  parties  to  consent 
to  a  special  verdict,  which  was  afterwards  agreed  to  on  terms.) 
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IN    THE    EXCHEQUER    CHAMBER. 


DE  BEAUVOIR  v.   OWEN  (I). 

(5  Ex.  166—182;  S.  0.  19  L.  J.  Ex.  177.) 
A  defendant  in  replevin  avowed  the  taking  of  the  goods  for  arrears  of  an 
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ancient  quit-rent  issuing  out  of  a  tenement  held  of  him  as  lord  of  a  certain 

manor  by  fealty  and  9«.  rent.     The  plaintiff  pleaded  {inter  alia)  non  tenuit,    [  5  Ex.  166  ] 

The  last  payment  was  made  on  the  25 th  of  January,  1825,  for  rent  due  on 

the  11th  of  October,  1824.    The  distress  was  made  on  the  13th  of  May, 

1845:  Held,  (on  error  in  the  Exchequer  Chamber,  affirming  the  judgment 

of  the  Court  of  Exchequer),  that,  by  the  operation  of  the  2  &  3  Will.  IV. 

c.  27,  BS.  2,  3,  and  34  (2),  the  rent  was  extinguished  by  the  lapse  of  twenty 

years  from  the  day  on  which  the  last  payment  was  made  ;  and  that  the 

limitation  need  not  be  pleaded  specially,  but  was  available  under  the  plea 

of  non  tenuit. 

In  this  case,  a  special  verdict  having  been  agreed  to  (a),  and 

judgment  entered  up,  the  defendant  below  brought  a  writ  of  error 

thereon. 

(1)  See  LordZouchey.  Dalbiac{lS1o)         (2)  See  now  37  &  38  Vict,  c.57,  s.  1. 
L.  E.  10  Ex.  172,  44  L.  J.  Ex.  109,  and  (3)  See  Owen  v.  De  Beauvoir,  supra, 

othercasescited,  p. 612,  above.— J.G.P.      p.  612  (16  M.  &  W.  647). 
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Db  The  declaration  was  in  replevin,  for  a  cart  distrained  in  a  certain 

9.  bam,  in  the  parish  of  West  Ilsley,  in  the  coanty  of  Berkshire. 

Ow.BH.  jfpjjg  avowry  and  pleas  in  bar  are  set  out  in  the  report  of  Owen 

V.  De  Beauvoir,  supra,  pp.  618,  614.] 

[  167  ]  The  special  verdict  stated  the  following  facts :  That  long  before 

and  on  the  18th  of  May,  1845,  the  bam  in  the  declaration  men- 
tioned was  parcel  of  a  certain  tenement  called  Hodcott  Farm, 
with  the  appurtenances,  situate  and  being  in  the  county  of  Berk- 
shire ;  and  that  the  same  tenement  was  before  and  on  the  11th  of 
October,  1824,  holden  of  the  manor  of  Stratfield  Mortimer  within 
the  said  county,  by  fealty  and  the  rent  of  9$.  yearly,  to  be  paid  at 
the  Feast-day  of  St.  Michael  in  every  year,  according  to  the  Old 
Style  and  computation  of  time  formerly  used  in  this  kingdom.  The 
bam  in  the  declaration  mentioned  was  parcel  of  the  same  tenement 
during  all  the  time  last  aforesaid,  and  holden  of  the  said  manor, 
by  reason  of  being  such  parcel  as  aforesaid,  during  all  the  time  last 

[  *168  ]  aforesaid,  and  the  *8aid  barn  continued  to  be  and  was  parcel  of 
the  same  tenement  and  holden  of  the  same  manor  as  aforesaid,  on 
and  from  the  said  11th  of  October,  1824,  until  and  on  the  18th  of 
May,  1845,  and  thence  afterwards;  unless  by  reason  of  no  rent 
having  been  paid  subsequent  to  the  payment  of  9L  128.  hereinafter 
mentioned,  and  of  the  statute  8  &  4  Will.  lY.  c.  27,  the  said  bam 
ceased  to  be  so  holden  as  aforesaid.  On  the  15th  of  January,  1825, 
the  sum  of  QL  128.  was  paid  by  Edward  TuU,  the  then  possessor 
and  occupier  of  the  said  tenement,  to  the  defendant,  as  and  for  the 
arrears  of  quit-rent  due  up  to  the  11th  of  October,  being  the  Feast- 
day  of  St.  Michael,  according  to  the  Old  Style  and  computation  of 
time  formerly  used  in  this  kingdom,  in  the  year  of  our  Lord  1824, 
in  respect  of  the  said  tenement,  to  the  defendant  as  lord  of  the  said 
manor.  The  defendant,  before  and  at  the  time  last  aforesaid,  and 
at  the  time  of  the  making  of  the  distress,  was  the  lord  and  owner 
and  possessed  of  the  said  manor  ;  by  reason  of  which  payment,  all 
arrears  of  the  said  rent  due  in  respect  of  the  said  tenement  up  to 
the  said  11th  of  October,  1824,  were  fully  paid  and  satisfied  ;  and 
nothing  was  paid  in  respect  of  any  part  of  the  said  rent  after  the 
said  15th  of  January,  1825 ;  and  on  the  18th  of  May,  1845,  the 
defendant,  then  being  such  owner  and  possessed  of  the  said  manor 
as  aforesaid,  took  the  said  carts,  goods,  and  chattels  in  the  declara- 
tion mentioned,  in  the  said  barn,  as  a  distress  for  six  years'  arrear 
of  the  said  rent  alleged  to  have  accrued  due  to  him  on  and  up  to 
the   11th  of  October,  1844,  being  the  Feast-day  of  St.  Michael, 


VOL.  Lxxxii.]     1850.    EX.  CH.    5  EX.  168—172.  629 

according  to  the  Old  Style  and  computation  of  time  formerly  used  in         Dk 
this  kingdom.    The  said  barn  in  which  &c.,  was  parcel  of  the  said       k^^^oik 
tenement  called  Hodcott  Farm,  in  manner  and  form  as  in  the       Owek. 
avowry  alleged,  and  the  defendant  was  the  owner,  and  possessed 
of  the  said  manor,  in  manner  and  form  as  in  the  avowry  alleged. 

Errors  having  been  assigned  thereon,  the  case  was  argued,       [  i^^  ] 
February  6,  1849  (i),  by 

Cowling,  for  the  plaintiff  in  error : 

The  first  question  is,  whether  the  period  of  twenty  years,  men- 
tioned in  the  8  &  4  Will.  lY.  c.  27,  commenced  running  from  the 
time  of  the  last  payment  of  rent,  viz.  the  15th  of  January,  1885,  or 
from  the  time  when  the  first  arrear  of  rent  accrued  due,  viz.  on  the 
11th  of  October,  1825.  That  depends  upon  the  construction  of 
the  2nd  and  8rd  sections  of  the  8  &  4  Will.  IV.  c.  27.  That 
Act  does  not  profess  to  repeal  any  former  ^statute,  or  to  introduce  [  *170  ] 
a  new  system,  but  only  modifies  the  prior  law.  In  order,  there- 
fore, to  understand  its  provisions,  *it  is  necessary  to  refer  to  the  \  *^7^  ] 
21  Jac.  I.  c.  16,  s.  1.  The  earliest  case  which  arose  on  that  statute 
is  Reculing  v.  Royston  (2),  where  it  was  construed  to  mean  that  the 
entry  must  be  within  twenty  years  after  the  claimant  is  actually 
disseised  or  ousted.  Such  has  been  considered  the  true  construc- 
tion from  that  period  up  to  the  time  of  the  passing  of  the  8  &  4 
Will.  IV.  Therefore,  in  order  to  bar  the  claimant,  he  must  not 
only  have  been  out  of  possession  and  another  in,  but  the  posses- 
sion of  that  other  must  have  been  adverse.  The  language  of  the 
21  Jac.  I.  c.  16,  s.  1,  is  substantially  the  same  as  that  of  the  8  &  4 
Will.  IV.  c.  27,  8.  2,  the  latter  statute  merely  extending  to  the  case 
of  rent,  the  provisions  of  the  former  as  to  lands.  If,  then,  the  2nd 
section  of  the  latter  Act  had  stood  alone,  the  same  construction 
must  have  been  put  upon  it  as  on  the  former  Act,  and  the  same 
ingredients  would  have  been  requisite  to  bar  the  claimant.  But  the 
8rd  section  shows  that  some  alteration  was  intended  to  be  intro- 
duced; and  it  is  submitted  that  the  intention  was  not  to  do  away  with 
♦adverse  possession,  but  with  the  difficulty  of  proving  whether  the  [  •172  ] 
possession  was  adverse  or  not.  That  such  was  the  remedy  intended 
is  clear  from  a  passage  in  the  "  First  Beport  of  the  Commissioners 
on  the  Law  of  Beal  Property,"  p.  47,  where  it  is  said,  **  Great  practical 
difficulty  has  arisen  in  determining  what  is  adverse  possession,  and 

(1)  Before  Patteson,  J.,  Coleridge,      Williams,  J. 
J.,  Goltman,  J.,  Maule,  J.,  Oresswell,  (2)  2  Salk.  423. 

J.,    Erie,    J.,    Wightman,    J.,   and 
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db  when  it  shall  have  been  considered  to  have  begun.     This  must 
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r.  generally  be  left  as  a  question  of  fact  for  a  jury ;    but  there  are 

OwBN.        some  rules  of  law,  praaumptiones  juris  et  de  jure,  which  absolutely 
prevent  the  possession  from  being  considered  adverse,  and  the 
expediency  of  which  is  very  questionable,  as  they  do  not  seem 
necessary  for  preserving  rightful  claims,  and  they  greatly  impair 
the  healing  tendency  of  the  Statute  of  Limitations."    To  obviate 
that  difficulty,  the  3rd  section  of  the  8  &  4  Will.  IV.  c.  27,  renders 
the  mere  circumstance  of  the  claimant  being  out  of  possession  and 
another  in,  evidence  of  adverse  possession,  unless  the  legal  presump- 
tion is  rebutted  in  some  of  the  modes  pointed  out  by  the  statute. 
So  that  it  is  not  enough  to  bar  the  claimant,  that  he  is  out  of 
possession  for  a  prescribed  period,  but  another  must  be  in.    In 
this  case  no  person  could  be  in  possession  until  the  11th  October, 
1825,  therefore  the  statute  would  not  run  until  after  that  time. 
That  the  statute  was  never  intended  to  do  away  with  adverse  posses- 
sion also  appears  from  the  following  passage  in  the  Report  of  the 
same  Commissioners,  p.  40 :  '*  We  propose  that  the  law  should  be 
rendered  simple  and  consistent — by  giving  a  uniform  and  certain 
effect  to  adverse  enjoyment — by  giving  all  persons  alleging  that 
they  are  unjustly  deprived  of  their  estates  the  same  time  for  enforc- 
ing their  claims,  with  a  certain  indulgence  to  claimants  under 
disabilities — and  by  giving  one  remedy  at  law  with  regard  to  lands 
instead  of  the  existing  variety  of  remedies  to  which  the  different 
periods  of  limitation  are  attached."     So  far  from  doing  away  with 
[  *173  ]      adverse  possession,  ^the  statute  treats  the  mere  continuance  of 
another  party  in  possession  as    adverse.    It  was    observed    by 
Pattbson,  J.,  in   Doe  d.  Jones  v.  WiUiains  (i),  that,  "from   the 
language  of  the  15  th  section,  it  plainly  appears  that  something  or 
other  was,  after  the  Act  passed,  to  be  considered  as  adverse  posses- 
sion, which  was  not  so  before  the  Act  passed ;  for  in  that  section  it 
seemed  to  be  considered  that  the  possession,  which,  up  to  the 
passing  of  the  Act,  was  not  adverse  as  the  law  then  stood,  would, 
by  the  operation  of  the  Act,  become  so  on  the  very  day  after  the 
Act  passed,  and  that  by  relation ;  otherwise  the  provision  as  to  the 
five  years  was  not  needed  to  protect  the  right  of  the  party  against 
whom  such  adverse  possession  might  be  set  up."     The  14th  section, 
which  renders  an  acknowledgment  in  writing  given  to  the  person 
entitled,  or  his  agent,  equivalent  to  possession  or  receipt  of  rent, 
also  supports  the  construction  contended  for. 

(1)  44  B.  B.  421  (5  Ad.  &  El.  296). 
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(Patteson,  J. :  That  section  goes  farther ;  it  says  that  "  such         Db 
possession  or  receipt,  of  or  by  the  person  by  whom  such  acknow-  «. 

lodgment  shall  have  been  given,  shall  be  deemed  to  have  been  the       ^^^n. 
possession  or  receipt  of  or  by  the  person  to  whom  or  to  whose  agent 
such  acknowledgment  shall  have  been  given.") 

The  effect  of  the  2nd  and  8rd  sections  of  the  statute  is  to  bar  the 
claimant,  where  twenty  years  have  elapsed  since  his  right  accrued, 
whatever  be  the  nature  of  the  possession,  except  in  cases  falling 
within  the  15th  section :  Nepean  v.  Doe  d.  Knight  (i).  But  there 
must  be  some  possession  to  affect  the  interesfc,  for  the  statute  will 
not  run  until  it  is  possible  to  be  dispossessed  of  what  is  claimed. 
The  former  part  of  the  Srd  section  applies  to  persons  entitled  to 
estates  in  possession,  whether  in  fee  or  otherwise,  the  latter  to 
those  entitled  in  reversion  or  remainder.  That  section  was  not 
intended  to  explain,  in  every  instance,  the  ^enactment  contained  in  [  *^74  ] 
the  2nd  section  as  to  ''the  time  at  which  the  right  to  make  a 
distress  for  any  rent  shall  be  deemed  to  have  first  accrued,"  but 
those  cases  only  in  which  doubt  or  difficulty  might  occur :  James 
V.  Salter  (2) ;  as,  for  instance,  whether  the  possession  was  to  be 
considered  as  adverse,  and  when  the  adverse  possession  was  to 
begin.  As  respects  "  land,"  the  meaning  of  the  section  is  clear, 
viz.  that  where  the  person  in  actual  occupation,  or  in  virtual 
occupation  by  receipt  of  the  profits  (and  a  person  who  lets  from 
year  to  year  is  considered  as  such,  sect.  35),  shall  be  dispossessed 
or  discontinue  such  possession  or  receipt,  the  period  of  limitation 
shall  run  from  such  dispossession  or  discontinuance,  unless  in 
either  case  there  appears  to  have  been  a  subsequent  receipt  of 
**  any  such  profits ; "  that  is,  unless  proof  can  be  given  of  the 
receipt  of  any  portion  of  the  profits,  in  which  case  the  time  is  not 
to  run  till  such  receipt ;  so  that  part  payment  has  a  similar  effect 
to  an  acknowledgment  in  writing  under  the  1st  sect,  of  the 
9  Geo.  IV.  c.  14.  The  same  construction  ought  to  apply  to  the 
case  of  rent,  otherwise  there  would  be  this  incongruity,  that  the  right 
to  bring  an  action  or  make  a  distress  would  accrue  before  the  rent 
was  due.  And,  further,  a  person  who  came  under  disability  between 
the  time  when  the  right  to  bring  an  action  or  make  a  distress  is  to 
be  deemed  to  have  first  accrued,  and  when  it  did  actually  accrue, 
could  not  avail  himself  of  the  provisions  of  the  16th  section.    The 

(1)  46  B.  B.  789  (2  M.  &  W.  894).  (2)  43  B.  B.  741  (3  Bing.  N.  C.  544  ; 

a.  C.  4  Scott,  168). 
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Db  phrase  ''  while  entitled  thereto/'  means  while  entitled  to  the  posses- 

^  sion  of  the  land  or  receipt  of  the  profits ;  and,  in  this  case,  the 

OwKN.  plaintiff  in  error  could  not  be  entitled  to  the  rent  until  the  11th  of 
October,  1826.  If  the  plaintiff  in  error  had  claimed  as  heir  to  his 
father,  who  had  received  the  rent  in  January,  1825,  and  had  died 

[  *17^  J  after  the  13th  of  May,  he  would  have  had  twenty  years  *from  his 
father's  death  before  his  right  was  barred.  So  also,  if  the  rent 
had  been  conveyed  to  the  plaintiff  in  error  by  any  instrument, 
except  a  will,  at  any  time  after  January,  1825 :  Sugd.  Vend.  &  Par. 
617,  11th  ed.  If  the  words  *'  or  at  the  last  time  at  which  any  sach 
profits  or  rent  were  or  was  so  received  "  be  read  literally,  and  as 
applicable  to  a  virtual  possession,  it  would  follow  that,  in  the  case 
of  a  long  lease,  the  lessor  would  be  barred  by  the  non-receipt  of 
rent  for  twenty  years,  although  the  lease  was  running,  which  is 
inconsistent  with  the  decision  in  Grant  v.  Ellis  (i).  But  the  7th, 
8th,  and  9th  sections  show  that  the  right  is  not,  in  all  cases  of 
virtual  possession,  to  be  deemed  to  accrue  on  the  last  paymenu 
Therefore,  in  order  to  make  those  sections  consistent  with  the  Srd, 
the  latter  must  be  construed  as  meaning  that  the  discontinuance  of 
the  receipt  of  the  profits  shall  commence  only  from  the  time  when 
the  rent  was  payable.  (He  also  referred  to  Owen  v.  De  Beauvoir  (2).) 
Then  with  respect  to  the  other  point.  The  fourth  plea  admits 
that  the  defendant  in  error  held  the  premises  of  the  plaintiff  at  the 
rent  in  the  avowry  alleged,  and  the  only  issue  raised  is,  whether 
that  rent  was  in  arrear.  He  was,  therefore,  not  entitled  to  show 
that  the  right  to  recover  the  rent  was  barred  by  the  statute. 

Carrington,  for  the  defendant  in  error : 

The  8  &  4  Will.  IV.  c.  27,  cannot  be  explained  by  the  21  Jac.  L 
c.  16  ;  for,  as  Lord  Chancellor  Sugdbn  observed,  in  The  Incorporated 
Society  v.  Richards  (8),  "  There  is  a  marked  distinction  between  the 
old  Statutes  of  Limitation  and  the  present  one.  The  former  statutes 
only  bar  the  remedy,  but  did  not  touch  the  right — ^possession  at 
all  times  gave  a  certain  right ;  but,  under  the  new  Act,  where  the 
remedy  is  barred,  the  right  and  title  of  the  real  owner  are  extin- 
[  *176  ]  guished,  *and  are,  in  effect,  transferred  to  the  person  whose 
possession  is  a  bar."  The  8rd  section  includes  this  case.  That 
and  the  2nd  section  must  be  read  together,  as  explaining  one 
another.    The  right  to  make  a  distress  is,  by  the  terms  of  the 

(1)  60  B.  R.  694  (9  M.  &  W.  1 13).  (3)  68  E.  B.  266  (1  Dr.  &  War.  289). 

(2)  Supra,  p.  612. 
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Srd  section,  to  be  deemed  to  have  first  accrued,  not  from  the  time         Db 
when  the  rent  was  payable,  but  from  the  time  of  its  last  receipt.        '  ^^ 
Wherever  the  Legislature  intended  the  statute  to  run  from  the  last       Owen. 
payment  they  have  expressly  said  so,  as  in  the  8th  section.     The 
words  ''  disposition  or  discontinuance  of  possession,"  in  sect.  8,  do 
not  apply  to  rent,  which  is  provided  for  by  the  last  branch  of  the 
section.     (He  then  referred  to  the  judgment  of  the  Court  in  Owen 
V.  De  Beauvoir  (i).) 

Cur,  adv.  vidL 

The  judgment  of  the  Goubt  was  now  delivered  by 

Pattbson,  J.: 

This  was  the  case  of  a  distress,  made  by  the  plaintiff  in  error, 
for  arrears  of  an  ancient  quit-rent,  issuing  out  of  a  tenement  held 
of  him  as  lord  of  the  manor  of  Stratfield  Mortimer,  by  fealty  and  9«. 
rent.  Such  a  rent  is  clearly  within  the  2nd,  Srd,  and  84th  sections 
of  the  statute  8  &  4  Will.  IV.  c.  27,  and  the  question  turns  entirely 
upon  the  construction  to  be  put  upon  those  sections.  The  last 
payment  was  made  on  the  25th  of  January,  1825,  for  rent  due  on 
the  11th  of  October,  1824.  The  distress,  in  respect  of  which  this 
action  is  brought,  was  made  on  the  18th  of  May,  1845.  If  the 
twenty  years  mentioned  in  the  2nd  and  8rd  sections  had  then 
expired,  the  right  and  title  of  the  plaintiff  in  error  to  the  rent  had 
become  extinguished  by  sect.  84,  and  the  tenement  was  no  longer 
held  of  the  manor  by  the  rent  of  ds.  per  annum.  The  question  was 
therefore  properly  raised  on  the  issue  of  non  tenuity  without  plead- 
ing the  lapse  of  twenty  years  specially,  notwithstanding  *the  saving  [  *177  ] 
for  disabilities  in  sect.  16.  The  necessity  to  plead  a  Statute  of 
Limitations  applies  to  cases  where  the  remedy  only  is  taken  away, 
and  in  which  the  defence  is  by  way  of  confession  and  avoidance ; 
not  where  the  right  and  title  to  the  thing  is  extinguished  and  gone, 
and  the  defence  is  by  denial  of  that  right. 

With  respect  to  the  argument,  that  the  case  falls  within  the 
reason  which  has  been  sometimes  given  for  requiring  the  Statute 
of  Limitations  to  be  pleaded ;  that  is,  that  the  exceptions  in  favour 
of  persons  under  disability  might  not  be  rendered  useless,  and  they 
taken  by  surprise  at  the  trial,  by  finding  the  Statute  of  Limitations 
then  first  relied  on,  it  is  to  be  observed,  that  the  true  reason  for 
requiring  the  statute  to  be  pleaded  is,  that  it  confesses  and  avoids 

(1)  /Supra,  p.  622. 
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db  the  declaration,  and  therefore  is  not  comprehended  within  any  plea, 

y,  which  merely  denies  the  whole  or  part  of  the  declaration :  Gale  v. 

OwBN.  Capern  (i),  MargetU  v.  Bays  (2).  The  general  rule,  that  matter  in 
confession  and  avoidance  could  not  be  given  in  evidence  under  a 
plea  merely  negative,  was  subject  to  an  exception,  real  or  apparent, 
in  actions  of  assumpsit,  in  which  many  matters,  which  might  have 
been  pleaded  in  confession  and  avoidance,  were,  before  the  New 
Rules,  allowed  to  be  shown  under  the  general  issue ;  and  probably 
the  reason  for  requiring  the  Statute  of  Limitations  to  be  pleaded  in 
assumpsit,  and  not  allowing  it  to  be  comprehended  among  those 
matters  in  confession  and  avoidance,  which  might  be  shown  under 
the  general  issue,  may  have  been  the  inconvenience  suggested  in 
this  argument.  But  in  the  present  case,  the  defence  is  not  that  the 
cause  of  action  did  indeed  accrue,  but  not  within  the  time  of  limita- 
tion, but  that  the  tenure  alleged  in  the  avowry  was  extinguished  and 
put  an  end  to  before  the  time  of  the  distress. 

[  *178  ]  Great  difficulties  undoubtedly  present  themselves  to  our  *minds 

in  endeavouring  to  ascertain  the  meaning  of  the  Legislature  in 
sects.  2  and  8 ;  and  those  difficulties  have  been  pressed  upon  us  by 
the  learned  counsel  with  great  force  and  ability,  and  we  feel  that  it 
is  impossible  by  any  construction  to  avoid  some  apparent  incon- 
gruity :  but  upon  the  best  consideration  which  we  can  give  to  the 
case,  we  are  compelled,  by  the  express  words  of  the  8rd  section,  to 
hold,  that  the  construction  put  upon  them  by  the  Goubt  below  is 
correct. 

The  plaintiff  in  error  was  himself  the  person  who  received  the 
last  rent,  and  who  remained  entitled  thereto.  Taking  such  of  the 
words  of  the  2nd  and  drd  sections  as  are  applicable  to  this  case,  we 
find  it  enacted,  "  that  no  person  shall  make  a  distress  to  recover 
any  rent,  but  within  twenty  years  next  after  the  time  at  which  the 
right  to  make  such  distress  shall  have  first  accrued  to  the  person 
making  the  same ;  that  the  right  to  make  such  distress  shall  be 
deemed  to  have  first  accrued  at  such  time  as  thereinafter  men- 
tioned ;  that  is  to  say,  when  the  person  claiming  such  rent  shall 
have  been  in  receipt  of  such  rent,  and  shall,  while  entitled  thereto, 
have  discontinued  such  receipt,  then  such  right  shall  be  deemed  to 
have  first  accrued  at  the  last  time  at  which  such  rent  was  so 
received.*'  In  this  case,  that  last  time  was  on  the  25th  of  January, 
1825,  more  than  twenty  years  before  the  distress  in  question  was 
made.    It  is  obvious,  that,  as  the  rent  due  11th  of  October,  1824, 

(1)  1  Ad.  &  El.  102.  (2)  4  Ad.  &  El.  4B9. 
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had  been  paid,  and  as  no  further  rent  was  due  till  the  11th  of         Dr 
October,  1825,  the  right  to  make  a  distress  is,  by  the  express  words  r. 

of  the  statute,  deemed  to  have  first  accrued,  and  the  twenty  years       Owen. 
therefore  to  have  commenced  many  months  before  any  rent  which 
could  be  distrained  for  was  due ;  and  we  are  asked  to  put  some 
construction   upon   the    words,  which    shall  avoid  this  apparent 
absurdity. 

We  cannot  derive  any  assistance  from  the  other  words  of  the 
section,  ''at  the  time  of  such  dispossession  or  discontinuance  of 
possession ;  "  for  they  are  not  applicable  to  *rent,  but  to  land  only;  [*n9] 
and,  therefore,  unless  we  give  to  the  words  *'  at  the  last  time  at 
which  such  rent  was  so  received  "  their  plain  and  direct  meaning, 
we  must  read  them  as  if  they  were  *'  at  the  first  time  at  which  rent 
being  due  has  not  been  received," — a  meaning  of  which  the 
words  as  they  stand  in  the  statute  are  not  capable.  One  of 
the  arguments  adduced  to  lead  us  to  some  such  construction 
was,  that,  by  adhering  to  the  literal  meaning  of  the  words  of 
the  statute,  we  should  be  obliged  to  hold,  that  if  a  lease  for 
fifty  years  rendering  rent  were  made,  and  no  rent  received  for 
twenty  years,  all  right  to  rent  for  the  remaining  thirty  years 
would  be  extinguished,  and  yet  the  right  to  have  the  land  at 
the  end  of  fifty  years  would  remain.  But  that  is  not  so ;  for 
these  sections  do  not  apply  to  leases  on  which  a  conventional 
rent  is  reserved,  as  was  held  by  the  Court  of  Exchequer,  in 
Grant  v.  Ellis  (i).  But  the  two  main  objections  to  the  construc- 
tion adopted  by  the  Court  below  are,  first,  that  it  requires  the 
limitation  of  twenty  years  against  a  right  of  action  or  distress 
to  begin,  in  the  case  of  rent,  from  the  time  before  the  right  to 
bring  an  action  or  to  distrain  had  accrued,  which  it  was  urged  was 
something  so  anomalous  and  unreasonable,  that  it  raised  a  pre- 
sumption against  such  being  the  real  intention  of  the  Act ;  and, 
secondly,  that  a  person  coming  under  disability  between  the  time 
when  the  right  of  action,  &c.,  is  to  be  deemed  to  have  first  accrued, 
and  the  time  when  it  actually  did  first  accrue,  would  not  be 
protected  by  the  saving  in  sect.  16.  It  may  be  convenient,  with  a 
view  to  those  objections,  to  consider  what  was  the  law  respecting 
limitations  of  claims  of  real  property,  particularly  of  rents,  before 
the  passing  of  the  Act  in  question.  Those  limitations  depended 
on  the  Stat.  82  Hen.  VIII.  c.  2,  and  21  Jac.  I.  c.  16.  The  latter 
statute  limited  entries,  and  consequently  ejectments,  to  twenty 
(1)  60  B.  B.  694  (9  M.  &  W.  US). 
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Db  *  years  after  the  right   and  title  of  entry  accrued,  and  limited 

r,         farmedons  in  descender,  remainder,  or  reverter,   to  twenty  years 

OwBN.       j^{|.Qj,  ijJj^  ^jjjq  ^^^  cause  of  action  first  descended  or  fallen.     This 

[  *180  ] 

statute  had  no  application  to  distresses,  or  to  any  action  for  rent, 
except  actions  of  farmedon.  Real  actions  in  general,  and  distresses 
for  rent,  were  limited,  at  the  time  of  the  passing  of  the  8  <&  4 
Will.  lY.  as  far  as  they  were  subject  to  limitation  by  the 
82  Hen.  YIII.,  c.  2.  The  1st,  2nd,  and  8rd  sections  of  this  Act 
limited  the  time  for  bringing  writs  of  right  on  the  seisin  of  an 
ancestor  to  sixty  years,  possessory  actions  on  the  seisin  of  the 
ancestor  to  fifty  years,  and  all  actions  on  the  seisin  of  the 
demandant  to  thirty  years,  respectively.  Each  of  these  terms 
began  from  the  time  of  seisin  of  the  ancestor  or  the  demandant, 
not  from  the  time  of  the  first  accruing  of  the  action ;  and  in  the 
case  of  rent,  the  seisin  to  maintain  such  action  must  be  actual 
seisin  by  receipt  of  rent  (i) ;  so  that,  under  this  statute,  the  limita- 
tion for  real  actions  for  the  recovery  of  rents  ran  from  the  last 
receipt,  not  from  the  accruing  of  the  cause  of  action.  By  sect.  4 
of  this  Act  of  Hen.  YIIL,  it  is  provided,  **  that  no  person  shall 
make  any  avowry  or  cognisance  for  any  rent,  &c.,  and  allege  any 
seisin  of  any  rent,  &c.,  in  the  same  avowry  or  cognisance,  in  the 
possession  of  his  or  their  ancestor  or  predecessor,  or  in  his  own 
possession,  or  in  the  possession  of  any  other  whose  estate  he  shall 
pretend  or  claim  to  have  above  fifty  years  next  before  the  making 
of  the  said  avowry  or  cognisance."  And  by  sect.  6,  if  the  avowrant, 
&c.,  could  not  prove  the  seisin  within  the  time  appointed,  if  the 
same  seisin  were  traversed,  he  was  barred.  It  was  by  these  sections 
only  that  the  time  for  making  distresses  for  rent  was  limited,  down 
to  the  time  of  the  3  &  4  Will.  lY.  c.  27.  Upon  these  sections  it 
was  held,  that  they  did  not  extend  to  a  rent  created  by  deed,  or 
[  *i8i  ]  reserved  on  a  gift  in  *tail,  as  to  which  there  was  no  term  of 
limitation:  Sir  W,  Foster's  case  (2).  It  was  also  determined, 
that  these  sections  did  not  require  seisin  in  fact,  but  would  be 
satisfied  by  seisin  in  law,  which,  before  the  statute,  was  sufficient 
to  enable  the  person  so  seised  to  distrain,  though  not  to  maintain 
an  assize,  for  which  seisin  in  fact  by  payment  was  necessary. 
But  whether  the  seisin  were  one  in  fact,  as  by  payment  of  rent, 
or  in  law,  as  by  attornment,  or  by  actual  seisin  of  some  other 
service  than  the  rent,  as  fealty,  &c.,  or  by  the  acquisition  of  an 
estate  which  authorised  a  distress  without  attornment,  as  by 
1)  littleton,  88.  236,  465.  (2)  8  Co.  £ep.  64  b. 
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devise,  &c.,  the  time  of  limitation  ran,  not  from  the  accruing  of  db 
the  right  to  distrain,  but  from  the  time  of  the  seisin,  in  fact  or  ^"^^^J^'* 
in  law,  which  time  might  be  before  the  right  to  distrain  accrued  :  Owen. 
BeviVs  case  (i) ;  Litt.  ss.  565,  585  ;  and  see  the  stat.  4  Anne,  c.  16, 
ss.  9  and  10.  It  may  also  be  remarked,  that,  in  appointing  the 
seisin  as  the  point  at  which  limitation  should  begin,  the  statute  of 
32  Hen.  YIII.  followed  the  still  older  Statutes  of  Limitations ;  the 
Statute  of  Merton,  20  Hen.  III.  e.  8,  and  that  of  Westminster  Ist, 
8  Edw.  I.  c.  89,  fixing  a  limitation  from  the  time  of  seisin  in  real 
actions,  and  that  of  Westminster  2nd,  18  Edw.  I.  stat.  1,  c.  2, 
limiting  the  time  for  distresses  for  services  in  like  manner.  The 
present  Act,  therefore,  in  directing  the  limitation  to  run  from  a  time 
before  the  right  accrues,  would  not  be  adopting  any  new  principle, 
but  would  be  conformable  to  the  law  which  prevailed  from  the 
time  of  Hen.  III.  till  8  Will.  lY.  The  form,  indeed,  in  which  this 
intention  is  expressed,  is  somewhat  strange  and  paradoxical,  in 
directing  a  right  of  action  to  be  deemed  to  have  first  accrued, 
when  none  has  accrued  at  all ;  but  the  words  of  the  Act  are 
certainly  capable  of  this  sense,  which  is,  indeed,  the  most  obvious 
one;  and  a  similar  arbitrary  use  of  language  is  not  without  example 
in  recent  ^legislation ;  and  the  substance  and  effect  of  the  provision,  [  *^^^  ] 
in  pointing  out  the  time  from  which  limitation  is  to  run,  is  nothing 
more  than  might  be  expected,  looking  to  the  law  as  it  had  long 
existed,  and  at  the  precedents  of  legislation  on  the  subject.  There 
does  not  therefore  seem  to  be,  in  this  respect,  such  a  contradiction 
between  the  probable  intent  of  the  Legislature  and  the  construction 
of  the  words  of  the  Act,  adopted  by  the  Court  of  Exchequer,  as 
makes  it  necessary  to  have  recourse  to  a  forced  construction  to 
reconcile  the  words  and  the  intent.  The  inconvenience  of  a  person 
coming  under  disability  after  the  receipt  of  rent,  and  before  the 
right  of  action,  &c.  accrued,  was  strongly  pressed,  and  is  indeed 
more  substantial ;  but  it  is  to  be  observed,  that  the  Legislature,  in 
passing  this  Act,  has  in  a  much  more  important  instance  left  the 
rights  of  persons  under  disability  unprotected,  inasmuch  as  sect.  42, 
which  bars  the  recovery  of  arrears  after  six  years,  has  no  proviso 
in  favour  of  such  persons.  The  circumstance,  therefore,  of  their 
not  being  perfectly  protected  by  the  16th  section,  does  not  afford  a 
ground  for  presuming  against  a  construction  which  involves  that 
consequence. 

We  do  not  think  it  necessary  to  review  some  other  arguments 
(1)  4  Co.  Eep.  8. 
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Db  and  possible  cases  which  were  put  at  the  Bar,  nor  to  pursae  the 

r,  reasonings  apon  them,  which  will  be  found  in  the  report  of  this 

OwEH.       ^^Q  jjj  iQ  jj   4  ^  54y  (jj      ^g  proceed  upon  the  words  of  the 

2nd  and  8rd  sections  of  the  statute,  which  are  plain,  and  to  which 
we  do  not  feel  ourselves  justified  in  giving  any  other  meaning  than 
that  which  was  given  to  them  by  the  Court  below. 

Judgment  affirmed. 


IN    THE    COURT    OF    EXCHEQUER. 


1850.  GOULD  V.  The  STAFFORDSHIRE  POTTERIES 

Apriijii,  WATERWORKS  COMPANY. 

[  2'*  ]         (5  Ex.  214—226;  S.  0.   19  L.  J.  Ex.  281;  U  Jur.  528 ;  1  L.  M.  A  P.  2«; 

6  Ban.  Ca8.  568.) 

Under  the  34th  section  of  the  Lands  Clauses  Consolidation  Act,  8  &  9 
Yict.  0.  18,  which  provides  that  all  the  costs  of  arbitration  on  the  amount 
of  compensation  to  be  given  for  lands  required  to  be  taken  by  a  public 
Company  are  to  be  settled  by  the  arbitrators,  such  costs  need  not  be  incor- 
porated in  the  award,  but  may  be  ascertained  at  a  subsequent  time  by  the 
persons  who  made  the  award  (2). 

Such  adjudication  of  the  costs  need  not  be  within  three  months  after  the 
time  of  the  reference. 

The  term  *'the  arbitrators'*  in  that  section  may  mean  either  the 
arbitrators  or  umpire,  according  as  the  compensation  shall  have  been 
determined  by  the  arbitrators  or  umpire. 

Debt.  The  declaration,  after  reeiting,  that  before  the  passing 
of  the  Act  of  Parliament  whereby  the  defendants  were  incorporated, 
i.e.  the  Staffordshire  Potteries  Waterworks  Act,  1847,  to  wit,  on 
&c.,  the  plaintiff  was,  and  hitherto  hath  been  and  still  is,  seised  of 
certain  lands,  situate,  to  wit,  at  &c.,  in  the  coanty  of  Stafford, 
distinguished  as  &c.,  in  a  certain  plan  and  book  of  reference  which, 
prior  to  the  application  for  the  said  Act  of  incorporation,  to  wit,  on 
&c.,  was  and  still  is  deposited  in  the  office  of  the  clerk  of  the  peace 
for  the  said  county  of  Stafford,  and  which  said  book  of  reference 
then  and  still  contains  the  name  of  the  plaintiff  as  owner  of  the 
said  lands ;  and  that  the  defendants,  after  the  making  of  the  said 
Act,  to  wit,  on  &c.,  by  virtue  of  the  authority  thereof,  determined 
upon  taking  a  part  of  the  said  lands,  and  an  easement  over  other 
parts  of  the  said  lands,  for  the  purposes  of  the  said  undertaking ; 
and  thereupon,  to  wit,  on  &c.,  by  virtue  of  the  said  Act  and  the 

(1)  Supra,  p.  612.  (Taxation  of  Costs)  Act,  1895  (68  Vict 

(2)  See    now    the   Lands    Clauses      c.  11).— J.  Q.  P. 
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Lands  OlauseB  Consolidation  Act,  184S,  incorporated  therewith,  by 
writing,  &c.,  to  wit,  on  &c.,  gave  notice  to  the  plaintiff  that  the 
defendants  required  to  purchase  and  take  for  their  purposes  the 
said  land  particularly  described  in  the  said  notice  and  on  a  plan 
thereto  annexed,  and  the  said  easement,  which  was  also  therein 
particularly  described;  and  that  they  were  willing  to  treat  with 
the  plaintiff  for  the  purchase  of  the  same  from  him,  and  as  to  the 
compensation  to  be  made  to  him  for  any  damage  that  might  be 
sustained  by  him  by  reason  of  the  execution  of  certain  works  then 
about  to  be  undertaken  and  done  by  them,  by  virtue  of  the  said 
last-mentioned  Act."  The  "^declaration,  after  averring  that  the 
defendants  were  then  duly  authorised  and  empowered  by  the 
statute  to  purchase  and  take  the  land,  &c.,  proceeded  to  recite,  that 
whereas  the  defendants,  &c.,  to  wit,  on  &c.,  offered  to  the  plaintiff 
a  certain  sum,  to  wit,  the  sum  of  859Z.  Qs.  ll^d.,  for  the  purchase 
of  the  fee  simple  of  the  said  land  and  the  said  easement,  and  for 
the  damages  to  be  sustained  by  the  plaintiff  by  the  execution  of 
the  said  works  and  undertaking,  and  no  further  and  greater  sum 
was  ever  at  any  time  offered  by  the  defendants  to  the  plaintiff  for 
the  purchase  thereof,  or  for  the  said  damages.  And  after  reciting 
that  no  agreement  was  come  to  between  the  defendants  and  the 
plaintiff  as  to  the  amount  of  compensation  to  be  paid  by  the 
defendants  for  the  interest  of  the  plaintiff  in  the  said  lands  and  the 
said  easement,  or  for  the  damage  to  be  sustained  by  him  as  afore- 
said ;  and  the  compensation  then  claimed  by  him  from  the  defen- 
dants then  far  exceeded  the  sum  of  501. ,  to  wit,  &c.,  and  the 
plaintiff  was  then  desirous  of  having  the  same  settled  by  arbitra- 
tion, under  the  Lands  Glauses  Consolidation  Act ;  and  thereupon 
the  plaintiff,  to  wit,  on  the  26th  of  August,  1848,  and  before  the 
defendants  had  issued  any  warrant  to  the  plaintiff  to  summon  a 
jury  in  respect  of  the  said  lands  and  easement,  &c.,  signified  such 
bis  desire  by  notice  in  writing  to  the  defendants,  &c. ;  and  there- 
upon afterwards,  to  wit,  on  &c.,  the  defendants,  in  pursuance  of 
the  statute,  that  is  to  say,  by  a  notice  signed  by  two  of  the  directors 
of  the  said  Company,  to  wit,  &c.,  duly  nominated  and  appointed 
one  J.  Leach,  of  &c.,  to  be  an  arbitrator,  to  settle  and  determine, 
in  conjunction  with  an  arbitrator  to  be  appointed  by  the  plaintiff, 
the  amount  of  purchase-money  and  compensation  to  be  paid  by  the 
defendants  for  the  purchase  and  taking  the  said  part  of  the  said 
lands  and  the  said  easement ;  and  afterwards,  on  &c.,  the  plaintiff, 
to  wit,  in  pursuance  of  the  said  Lands  Glauses  Consolidation  Act, 
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by  writing,  &c.,  bearing  date,  &c.,  duly  nominated  and  appointed 
one  T.  Heaton,  of  &c.,  to  be  one  of  the  arbitrators,  *on  his  the 
plaintiff's  part,  to  settle  and  determine  the  amoant  of  the  said 
purchase-money  and  compensation,  in  conjunction  with  one 
J.  Leach,  the  other  arbitrator  so  appointed,  &c.,  and  which  said 
appointments  and  nominations  were  then,  to  wit,  on  &c.,  duly 
delivered  by  the  plaintiff  and  defendants  respectively  to  their 
respective  arbitrators,  and  thereby,  by  virtue  of  the  said  Lands 
Glauses  Consolidation  Act,  became  and  were  submissions  to  arbi- 
tration on  their  respective  parts.  The  declaration,  after  stating 
that  the  arbitrators,  before  entering  on  the  consideration  of  the 
matters  referred  to  them,  subscribed  the  declaration  required  by 
the  said  Act,  and  by  writing  under  their  hands,  bearing  date,  to 
wit,  &c.,  in  due  form  of  law,  pursuant  to  the  provisions  of  the  said 
Act,  before  entering  on  the  before-mentioned  reference,  duly 
nominated  and  appointed  B.  S.  Ford  to  be  the  umpire,  to  decide 
on  any  such  matters  as  to  which  they  should  differ,  or  which 
should  be  referred  to  the  said  umpire,  under  the  provisions  of  the 
said  Acts  or  either  of  them,  proceeded :  "  And  the  plaintiff  further 
saith,  that  the  said  J.  Leach  and  T.  Heaton,  by  writing  under  both 
their  hands,  twice,  to  wit,  on  the  29th  of  September  and  on  the 
28rd  of  October,  in  the  year  aforesaid  respectively,  duly  enlarged 
the  time  for  making  their  award,  first,  to  the  28rd  of  October,  1848, 
and  again,  to  the  20th  of  November,  1848,  and,  to  wit,  on  the 
1st  of  October,  took  upon  themselves  the  burthen  of  the  said 
reference,  and  heard  and  examined  witnesses  of  both  parties,  but 
did  not  and  could  not  agree,  nor  did  they  make  any  award  con- 
cerning the  premises,  within  the  said  extended  time  or  times,  or  at 
any  time  whatsoever,  but  on  the  contrary  thereof,  by  writing  under 
their  hands,  bearing  date,  to  wit,  on  the  16th  of  November,  1848, 
then  submitted  to  him  the  said  R.  8.  Ford,  as  such  umpire  as 
aforesaid,  the  matters  of  the  said  arbitration,  and  the  said  matters 
then  referred  devolved  upon  the  said  umpire,  to  be  determined  by 
him.'*  (Then  followed  an  averment  that  the  umpire,  before 
entering  upon  the  consideration  of  the  matters  referred  to  him, 
duly  made  *and  subscribed  the  declaration  required  by  the  Lands 
Glauses  Gonsolidation  Act,  1846.)  ''  And  the  plaintiff  in  fact  says, 
that  afterwards,  and  within  three  calendar  months  after  the  expira- 
tion of  the  said  enlarged  time,  and  within  three  months  after  it 
devolved  upon  the  said  B.  S.  Ford  to  determine  the  said  matters 
referred,  to  wit,  on  the   18th   of  February,  1849,  he    the    said 
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B.  S.  Ford  took  upon  himself  the  barthen  of  the  said  umpirage, 
and  having  deliberately  and  at  large  heard,  examined,  and  con- 
sidered the  allegations,  witnesses,  and  evidences  of  both  the  said 
parties  concerning  the  premises,  within  the  said  three  months  as 
aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid,  made  and 
published  his  award,  umpirage,  and  final  determination,  in  writing 
under  his  hand  and  seal,  bearing  date  the  day  and  year  last 
aforesaid,  between  the  said  parties,  of  and  concerning  the  premises, 
in  manner  and  form  following,  that  is  to  say."  The  declaration 
then  stated  the  award,  which  found  the  amount  of  purchase-money 
to  be  paid  by  the  defendants  to  the  plaintiff  to  amount  to  the  sum 
of  820/. ;  and  then  averred  that  "  the  said  sum  of  359Z.  Ss.  ll^d., 
hereinbefore  mentioned,  was  and  is  a  much  smaller  sum  than  the 
said  sum  so  awarded  to  the  plaintiff  by  the  said  B.  S.  Ford, 
whereof  the  said  B.  8.  Ford  afterwards,  to  wit,  on  the  23rd  of  June, 
1849,  had  notice,  and  was  then  required  by  the  plaintiff  to  settle 
and  determine  the  costs  to  be  paid  by  the  defendants  to  him  the 
plaintiff,  under  and  by  virtue  of  the  said  Lands  Glauses  Consolida- 
tion Act ;  and  thereupon  the  said  B.  S.  Ford,  to  wit,  on  the  day 
and  year  last  aforesaid,  by  an  instrument  in  writing  under  his  hand 
and  seal,  bearing  date,  to  wit,  the  day  and  year  last  aforesaid,  duly 
settled  the  costs  of  the  plaintiff  of  the  said  arbitration,  and  thereby 
ascertained  and  settled  the  same  to  be,  and  they  in  fact  were,  the  sum 
of  260Z.,  and  did  thereby  direct  the  same  to  be  paid  by  the  defendants 
to  the  plaintiff;  which  said  award  and  which  said  last-mentioned 
instrument  in  writing  were  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  *duly  delivered  by  the  said  umpire  to  the  defendants,  and 
they  then  had  notice  thereof."  The  declaration  concluded  by  averring 
that  the  plaintiff  was  ready  and  willing  and  offered  to  convey  to  the 
defendants  a  good  and  valid  estate  in  fee  simple  in  the  said  lands,  &c., 
and  to  perform  all  things  by  him  to  be  performed,  &c.,  and  requested 
the  defendants  to  pay  him  the  said  several  sums  of  820/.,  4/.  88.  7d.9 
and  260/. ;  but  that  the  defendants  would  not  pay,  &c. 

Special  demurrer  as  to  so  much  of  the  declaration  as  related  to 
the  sum  of  260/.,  that  it  did  not  appear  that  the  said  umpire  had 
power  to  settle  the  costs  at  all ;  that  he  had  no  power  to  settle 
them  by  a  separate  and  distinct  instrument,  subsequent  to  the 
making  of  his  said  award ;  that  it  did  not  appear  that  he  had 
settled  the  costs  within  three  months  after  the  matters  were 
referred  to  him,  nor  that  the  instrument  in  writing  was  an 
umpirage  or  award.    Joinder  in  demurrer. 

R.R. — ^VOL.  LXXXII.  41 
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Watson^  in  support  of  the  demurrer : 

There  are  foar  objections  to  this  declaration.  In  the  first  place, 
assuming  the  umpire  to  be  the  proper  person  to  ascertain  the  costs 
of  the  reference,  those  costs  ought  to  have  appeared  in  the  award 
itself.  This  award,  however,  makes  no  mention  of  costs.  The 
arbitrator  is  functus  officio  upon  the  award  being  made,  and  cannot 
by  a  subsequent  act  settle  these  costs.  The  power  to  refer  the 
matter  in  dispute  here  is  given  by  the  Lands  Glauses  Consolidation 
Act,  8  &  9  Vict.  c.  18.  By  the  28rd  section,  if  the  compensation 
claimed  or  offered  exceeds  50/.,  the  party  claiming  may  signify  by 
notice  in  writing  to  the  promoters  of  the  undertaking  his  desire  to 
have  the  question  settled  by  arbitration.  The  25th  section  provides 
for  the  appointment  of  an  arbitrator  by  each  of  the  parties,  and 
the  S4th  section,  which  has  reference  to  the  costs,  provides  that 
"  all  the  costs  of  any  such  arbitration,  and  incident  thereto,  to  be 
settled  by  the  arbitrators,  shall  be  borne  by  the  promoters  *of  the 
undertaking,  unless  the  arbitrators  shall  award  the  same  or  a  l^s 
sum  than  shall  have  been  offered  by  the  promoters  of  the  under- 
taking, in  which  case  each  party  shall  bear  his  own  costs  incident 
to  the  arbitration,  and  the  costs  of  the  arbitrators  shall  be  borne 
by  the  parties  in  equal  proportions."  The  costs,  therefore,  as  in 
the  ordinary  case,  ought  to  be  ascertained  by  the  award.  In  The 
London  and  North  Westeim  Railway  Company  and  Quick  (i),  £rlb,  J., 
held  that  the  S4th  section  imposes  on  an  umpire  the  duty  of  ascer- 
taining whether  the  right  of  the  claimant  to  costs  under  that  section 
arises,  and  if  it  does,  of  settling  their  amount  in  his  award,  and 
that  he  cannot,  by  a  subsequent  certificate,  entitle  the  claimant  to 
obtain  payment  of  them.  Where  the  arbitrator  has  to  ascertain 
the  costs,  they  cannot  be  ascertained  by  the  officer  of  the  Court: 
Morgan  v.  Smith  (2). 

In  the  second  place,  these  costs  ought  to  have  been  ascertained 
by  the  arbitrators,  and  not  by  the  umpire.  The  84th  section 
expressly  provides,  that  the  costs  are  to  be  settled  by  the  arbi- 
trators. The  2Srd,  82nd,  and  83rd  sections,  speak  of  *'  arbitrator 
or  umpire,"  and  by  the  27th  and  28th  sections,  the  appointment  of 
the  umpire  is  only  to  take  place  in  case  the  arbitrators  differ. 

Thirdly,  the  declaration  is  insufficient,  as  it  does  not  contain 
any  statement  that  the  costs  were  ascertained  within  three  months 
after  the  reference.  It  never  could  have  been  intended  that  the 
assessment  of  costs  might  be  postponed  to  an  indefinite  period. 

(1)  6  Dowl.  &  L.  685.  (2)  9  M.  A  W.  427. 
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Lastly,  the  Btatement  that  the  umpire  was  required  by  the 
plaintiff  to  settle  and  determine  the  costs,  does  not  sufficiently 
show  that  he  had  been  required  to  adjudicate  upon  their  account 
as  arbitrator. 

Martin^  contra,  was  not  called  upon. 

Pollock,  C.  B.  : 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  the  judgment  of 
the  Court.  The  questions  raised  by  this  demurrer  are  four.  The 
third  and  fourth  are  not  entitled  to  much  consideration,  and  may 
therefore  be  readily  disposed  of.  The  third  is,  that  the  declaration 
does  not  show  that  the  costs  to  which  the  plaintiff  claims  to  be 
entitled  were  settled  by  the  umpire  within  three  months  after  he 
had  taken  upon  himself  the  umpirage;  and  that  so  much  of  the 
decision  of  the  referee,  whether  arbitrator  or  umpire,  as  has  rela- 
tion to  those  costs,  is  no  award  at  all  within  the  statute.  It 
appears  to  me,  that  it  is  merely  a  taxation  or  settlement  of  costs, 
which,  when  settled,  become  a  debt  due  from  the  party  who  ought 
to  pay  it.  So  the  fourth  objection,  that  it  does  not  appear  from 
the  declaration  that  the  umpire  was  duly  called  on  to  determine 
the  costs  according  to  the  statute,  or  had  duly  taken  upon  himself 
to  do  so,  also  fails  entirely,  for  it  is  stated  in  the  declaration,  that 
he  was  required  by  the  plaintiff  ''  to  settle  the  costs,'*  which  is  all 
that  he  is  authorised  to  do  under  the  84th  section  of  the  Act  in 
question. 

The  other  two  points  made  were  these :  Mr.  Watson  says,  in  the 
first  place,  that  these  costs  ought  to  have  been  settled  by  the 
umpire  in  his  award,  he  the  umpire  being  the  person  who  had  to 
award;  and  he  says,  secondly,  if  they  may  be  assessed  by  a 
separate  instrument,  it  ought  not  to  be  by  the  umpire,  but  by  the 
arbitrators,  because  the  34th  section  mentions  arbitrators  only  as 
the  persons  by  whom  such  costs  are  to  be  settled.  It  may  be 
observed,  that  these  objections  are  inconsistent  with  each  other. 
The  second  can  only  be  taken  on  the  supposition  that  the  first  is 
without  foundation ;  for  if  it  be  true  that  these  costs  ought  to  be 
settled  in  the  award  itself,  then  the  other  objection  never  could 
have  arisen.  It  appears  to  me,  however,  that  neither  objection 
ought  to  prevail.  I  think  that  the  costs,  in  cases  like  the  present, 
were  intended  to  be  settled  by  a  separate  instrument,  and  not  by 
the  award  itself.    That  appears  to  be  the  result  of  the  84th  section, 
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*  which  is,  that  '*  all  the  costs  of  any  such  arbitration,  and  incident 
thereto,  to  he  settled  *' — not  awarded — "  by  the  arbitrators,  shall 
be  borne  by  the  promoters  of  the  undertaking,  unless  the  arbi- 
trators shall  award  the  same  or  a  less  sum  than  shall  have  been 
offered  by  the  promoters  of  the  undertaking,  in  which  case  each 
party  shall  bear  his  own  costs  incident  to  the  arbitration,  and  the 
costs  of  the  arbitrators  shall  be  borne  by  the  parties  in  equal  pro- 
portions." It  seems  to  me  that  the  object  of  this  Act  of  Parliament 
was,  that  the  compensation  for  the  land  taken  should  be  awarded 
in  the  first  instance,  and  awarded  wholly  irrespective  of  any  ques- 
tion as  to  what  offer  had  been  made  for  it,  or  what  costs  had  been 
incurred,  and  the  arbitrators  or  the  umpire  were  by  their  award  or 
umpirage  simply  to  determine  the  amount  of  compensation.  That 
having  been  decided,  the  question  of  the  payment  of  costs  will 
arise  afterwards,  and  must  be  determined  by  the  rule  laid  down  in 
the  34th  section,  the  amount  being  to  be  settled  by  the  persona  or 
person  who  made  the  award,  namely,  the  two  arbitrators,  if  they 
agreed  to  make  one,  and  if  not,  then  the  umpire.  That  disposes 
of  both  those  objections. 

With  respect  to  the  first  objection,  the  case  has  been  cited  of 
The  London  and  North  Western  Railway  dmipany  and  Quick,  in 
which  case  my  brother  Erlb  discharged  the  rule  on  grounds  which 
seem  inconsistent  with  the  present  decision.  But,  on  examining 
the  facts  of  that  case,  it  appears  that  the  rule  there  was  very  pro- 
perly discharged,  since  it  was  better  that  the  question  raised  by  it 
should  be  discussed  in  an  action  to  be  brought  between  the  parties. 
The  34th  section  says,  "  All  the  costs  of  any  such  arbitration,  and 
incident  thereto,  to  be  settled  by  the  arbitrators,  shall  be  borne  by 
the  promoters,  &c.,  unless  the  arbitrators  shall  award,"  &c.  Now, 
it  is  plain,  from  the  construction  of  the  sentence,  that  the  term 
"  to  be  settled  by  the  arbitrators,"  must  mean  the  same  person  or 
persons  by  whom  the  first  award  was  made  ;  and,  on  referring  *to 
the  interpretation  clause,  sect.  3,  the  expression  "  arbitrators " 
may  mean  one  arbitrator  or  umpire,  or  two  or  more  arbitrators. 
It  however  clearly  means  that  the  same  person  who  makes  the 
award  shall  be  the  person  to  settle  the  costs.  To  my  mind  it  is 
perfectly  plain  that  the  umpire  who  made  the  award  is  the  person 
to  determine  the  amount  of  these  costs,  and  the  amount  is  to 
depend  on  whether  the  award  of  compensation  is  for  the  same  or  a 
less  sum  than  was  offered  in  the  first  instance  by  the  promoters  of 
the  undertaking.     The  sum  so  actually  offered  forms  no  element  al 
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all  in  the  award.  When,  however,  the  sum  for  compensation  has 
been  awarded,  it  will  then  appear,  by  comparing  it  with  the  sum 
offered,  which  of  the  two  parties  is  entitled  to  costs ;  and  if  the 
sum  offered  by  the  promoters  was  the  same  or  a  greater  sum  than 
that  awarded,  then  each  party  is  to  pay  his  own  ;  but  if  not,  then 
the  person  who  has  made  the  award  is  to  settle  the  costs,  that  is, 
tax  the  amount  of  the  claim  for  costs,  and  settle  the  amount  so 
claimed  ;  and  when  that  settlement  has  been  made,  the  promoters 
are  to  bear  the  costs  of  the  arbitration  so  settled  by  the  person  who 
made  the  award.  It  appears  to  me,  therefore,  that  this  declaration 
contains  everything  necessary  to  entitle  the  plaintiff  to  the  judgment 
of  the  Court. 
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Parke,  B.  : 

I  agree  with  my  Lord  Chief  Baron  in  this  case,  that  our  judg- 
ment ought  to  be  for  the  plaintiff.  I  think  that  all  four  objections 
which  have  been  relied  upon  by  the  defendant  are  untenable.  The 
first,  and  most  important,  is,  that  the  arbitrator  or  umpire,  as  the 
case  may  be,  must  include  the  taxation  of  costs  like  these  in  his 
award  or  umpirage ;  and  this  was  contended  for  by  analogy  to  the 
ordinary  practice  on  submissions  to  arbitration,  where  everything 
to  be  inquired  into  must  be  included  in  the  award.  But  the  ground 
for  that  rule  is  to  be  found  in  the  agreement  of  the  parties  to  the 
submission,  in  which  it  is  usually  one  of  the  terms  that  the  arbi- 
trator ^is  to  make  but  one  award.  That  condition  is  implied  in  all 
cases,  unless  something  to  the  contrary  is  either  expressed  in  or 
may  be  inferred  from  the  submission.  Here,  however,  the  sole 
question  is,  whether,  looking  at  the  several  clauses  of  this  statute, 
the  Legislature  meant  that  all  to  be  done  by  the  arbitrator  or 
umpire  was  to  be  included  in  a  single  award  or  umpirage  which  he 
was  empowered  to  make ;  and  I  think  it  quite  clear  that  the  Legis- 
lature did  not  intend  every  matter  of  dispute  to  be  comprised  in  a 
single  award.  By  the  2Srd  section,  the  only  matter  referred  to  the 
arbitrators  is  the  compensation  to  be  paid  for  the  lands  required  to 
be  taken  for  the  purposes  of  the  undertaking — all  they  have  to  do 
is  to  ascertain  the  amount  that  ought  to  be  so  paid.  Then  we 
come  to  the  84th  section,  which  directs  that  all  the  costs  of  any 
arbitration  are  to  be  borne  by  the  promoters  of  the  undertaking, 
unless  the  arbitrators  award  the  same  or  a  less  sum  than  shall 
have  been  offered  by  the  promoters  of  the  undertaking ;  in  which 
case,  each  party  shall  bear  his'own  costs  incident  to  the  arbitration. 
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and  those  of  the  arbitrators  shall  be  borne  by  the  parties  in 
equal  proportions ;  so  that  the  necessity  for  making  the  taxation  of 
costs  depends  entirely  on  the  result  of  the  award,  whether  a  larger 
sum  has  been  awarded  than  was  offered  by  the  promoters  of  the 
undertaking.  Now,  as  my  brother  Rolfb  observed  daring  the 
argument,  the  arbitrators  or  umpire  have  no  power  in  the  first 
instance  to  inquire  into  the  costs,  or  anything  beyond  the  com- 
pensation to  be  made;  they  are  to  determine  each  of  the  qaestions 
separately,  the  intention  of  the  Legislature  being  that,  so  soon  as 
it  becomes  necessary  that  the  costs  of  the  arbitration  shoald  be 
determined  by  the  arbitrators,  they  shall  have  the  power  to  tax 
them  by  an  instrument  other  than  the  award. 

The  next  objection  was,  that  the  S4th  section  of  the   statute 
requires  the  costs  to  be  settled  by  the  arbitrators,  *not  the  umpire. 
The  rule  we  have  always  followed  in  construing  statutes  is  to  take 
the  words  in  their  grammatical  sense,  unless  some  inconvenience 
or  incongruity  would  result  from  so  doing ;  and  if  we  are  to  read 
the  clause,  **  all  the  costs  of  any  such  arbitration  and  incident 
thereto  to  be  settled  by  the  arbitrators,*'  according  to  its  gram- 
matical construction,  the  inconvenience  would  follow,  that  unless 
the  arbitrators  have  made  an  award  for  the  sum  to  be  paid  by  way 
of  compensation,  there  could  be  no  taxation  of  the  costs  at  all ;  for 
the  words  are,  that  the  costs  are  to  be  settled  by  the  arbitrators, 
and  ''  unless  they  award  the  same  or  a  less  sum  than  was  offered  by 
the  promoters  of  the  undertaking,"  &c. ;  so  that,  if  we  were  to  confine 
the  second  part  of  this  section  to  the  case  of  arbitrators,  it  would 
be  inapplicable  where  the  umpire  is  called  upon  to  award  compen- 
sation.    To  avoid  such  an  absurdity,  we  must  read  that  latter  part 
of  the  section  as  if  the  words  were  **  unless  the  arbitrators  or  umpire 
shall  award  the  same  or  a  less  sum  than  that  offered ;  "  and  the 
word  **  arbitrators  "  in  the  former  part  of  the  clause  must  be  read  in 
the  same  way.    An  additional  reason  for  this  construction  is,  that 
the  Legislature  were  more  likely  to  leave  the  arrangements  as  to 
the  amount  of  these  costs  to  the  same  person  who  had  adjudicated 
on  the  transaction  in  its  former  stage. 

With  respect  to  the  decision  of  my  brother  Erlb,  in  The  Tjondon 
and  North  Western  Railway  Company  and  Quick,  which  has  been 
relied  upon,  no  one  has  a  higher  respect  for  that  learned  Judge  than 
myself ;  but  the  Court  is  not  so  much  bound  by  the  decision  of  a 
single  Judge  as  if  the  matter  had  been  adjudicated  on  by  the  full 
Court.     I  own  that  the  reasons  which  are  there  given  for  allowing 
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the  second  objection  in  that  case  are  not  satisfactory  to  my  mind, 
and  I  think  that  the  learned  Judge  was  misled  by  a  supposed 
analogy  to  the  ordinary  cases  of  reference  to  arbitration,  where  the 
powers  of  the  arbitrators  are  determined  by  the  *language  of  the 
submission.  No  such  inference  can  be  drawn  from  the  different 
clauses  in  this  Act  of  Parliament ;  the  inference  from  them  is  more 
in  favour  of  the  contrary  construction,  namely,  that  the  award 
and  settlement  of  costs  are  to  be  by  two  instruments  rather  than 
by  one. 

As  to  the  two  last  objections,  it  will  not  be  necessary  to  say 
much.  The  first  of  them  is,  that  it  does  not  appear  that  the  umpire 
settled  these  costs  within  three  months  after  the  matter  was  referred 
to  him.  By  the  Act  of  Parliament,  the  award  as  to  the  amount  of 
compensation  is  to  be  made  within  three  months  after  the  reference, 
but  not  a  word  is  said  about  the  costs  being  settled  within  any 
particular  time.  It  was  urged,  that  delay  in  settling  the  costs 
might  be  productive  of  inconvenience;  but  the  party  entitled  to 
them  can  at  any  time  call  on  the  arbitrators  or  umpire  to  settle 
them.  It  is  not  likely  that  any  reasonable  time  would  be  allowed 
to  elapse ;  but  whenever  the  party  does  so' call  on  them,  they,  having 
accepted  the  office  of  referees,  would,  I  think,  be  bound  to  perform 
the  whole  of  the  trust  reposed  in  them. 

The  last  objection  is,  that  there  is  no  averment  in  this  declaration 
that  the  parties  called  on  the  umpire  to  adjudicate  on  these  costs  ; 
but  this  fails  also,  as  it  alleges  that  he  was  called  on  to  settle  the 
amount  of  costs,  and  that  he  did  so ;  and  consequently  they  are 
bound  by  the  statute  to  pay  them. 

BoLFE,  B. : 

I  am  entirely  of  the  same  opinion.  With  respect  to  the  first 
objection,  were  it  not  for  the  judgment  of  my  brother  Erlb,  in  7'he 
London  and  North  Westei'n  Railway  Comjmny  and  Quick,  I  should 
have  thought  the  matter  entirely  free  from  doubt ;  for  these  costs 
are  not  to  be  taxed  at  all  until  by  a  matter  extrinsic,  that  is  to  say, 
by  looking  at  the  amount  awarded,  and  other  explanatory  matter 
to  which  the  award  has  no  reference,  we  see  the  relation  between 
the  sum  awarded  and  that  originally  ^offered  by  the  promoters. 
However,  in  the  case  which  came  before  my  brother  Erie,  there 
was  good  ground  for  discharging  the  rule,  namely,  that  the  question 
was  one  which  ought  not  to  be  disposed  of  on  a  rule,  and  ought  to 
be  made  the  subject  of  an  action.     In  the  above  construction  of 
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Gould       this  84th   section,  I  adopt  the  able  argument  of  Mr.  WatMon  in 
Stafpobi>.    *^**  ^^»  which  does  not  appear  to  have  had  its  due  weight  with 

8HIRB       the  Court. 
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Judgment  for  the  plaintiff. 


IPSO.       CHAMBRE8   v.   EDWARD  JONES,  JOHN    FOULKES, 
Apriii^.  WILLIAM  MORRIS,  and   ROBERT   JONES. 

[  22»  ]  (5  Ex.  229—231 ;  S.  C.  19  L.  J.  Ex.  239.) 

The  Ut  and  2nd  sections  of  the  Poor  Law  Audit  Act,  1848  (11  &  12  Viet. 
c.  91),  do  not  transfer  the  personal  liability  of  overseers,  for  debts  contrw te<i 
for  legal  proceedings  relating  to  parish  business,  to  their  sucoeasors  in  ofBoe. 

Assumpsit  for  work  done  as  an  attorney,  for  money  paid,  and  on 
an  account  stated.  The  defendants  Morris  and  Robert  Jones 
pleaded  {inter  alia)  non  assnmpsenuit ;  the  other  defendants  suffered 
judgment  by  default.  At  the  trial  of  the  cause,  before  Cresswell,J-, 
at  the  last  Assizes  for  Flintshire,  the  following  facts  appeared: 
The  plaintiff  was  an  attorney,  and  the  defendants  were  the  church- 
wardens and  overseers  of  Tryddyn,  in  the  county  of  Flint;  and 
the  action  was  brought  for  business  done  by  the  plaintiff  as  an 
attorney,  in  the  matter  of  an  appeal  against  an  order  for  the 
removal  of  certain  paupers  from  EUesmere  to  Tryddyn,  made  in 
January,  1847,  the  plaintiff  conducting  the  business  under  the 
verbal  instructions  of  the  then  parish  oflficers  of  Tryddyn.  The 
plaintiff,  in  1848,  made  out  his  bill  against  the  parish  for  the 
business  done,  and  had  it  taxed ;  but  it  was  arranged  that,  as  a 
case  granted  by  the  Quarter  Sessions,  on  the  trial  of  the  appeal 
then  stood  for  the  opinion  of  the  Court  of  Queen's  Bench,  the 
payment  of  his  bill  should  be  deferred.  On  May  30,  1849,  the  case 
was  decided  by  that  Court,  and  the  plaintiff  delivered  his  bill  to 
the  defendants.  The  defendants  came  into  office  in  April,  1849. 
The  defendant  Foulkes  was  also  in  oflfice  in  1847,  and  was  one  of 
the  parties  who  authorised  the  business.  The  defendants  Morris 
and  Robert  Jones  were  also  in  ofi&ce  in  the  year  1848-9.  During 
their  term  of  office,  a  vestry  was  held,  and  a  resolution  was  come 
to,  and  entered  in  the  vestry-book,  authorising  the  payment  of  tlie 
plaintiff's  demand.  Upon  this  state  of  facts,  it  was  contended,  on 
the  part  of  the  defendants  Morris  and  Robert  Jones,  that  the 
defendants  were  not  all  jointly  liable,  inasmuch,''as  they  had  not 
[  •230  ]       jointly  retained  the  plaintiff  or  authorised  the  *busines8  done  hv 
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him,  and  churchwardens  and  overseers  could  not,  by  such  a  con-    Chambbkb 
tract,  bind  their   successors.     For  the  plaintiff,  the  stat.  11  &  12       jonbs. 
Vict.  c.  91,  was  referred  to.     The  learned  Judge  directed  a  non- 
suit, leave  being  reserved  to  the  plaintiff  to  move  to  enter  a  verdict 
for  himself  on  the  general  issue. 

Townsend  now  moved  accordingly  :     * 

The  present  case  at  first  sight  appears  not  to  be  distinguishable 
from  that  of  Marsh  v.  Davies  (i),  and  the  plaintiff  would  not  con- 
tend that  it  is,  were  it  not  for  the  stat.  11  &  12  Vict.  c.  91.  By 
sect.  2,  it  is  enacted,  that  where  any  proceedings  have  been  com- 
menced, or  shall  be  hereafter  carried  on,  for  or  on  behalf  of  any 
parish  in  a  court  of  law,  regarding  any  matter  affecting  the  poor 
rates  of  such  parish,  it  shall  not  be  necessary  that  the  bill  of  costs 
of  the  solicitor  or  attorney  engaged  therein  shall  be  paid  before 
the  termination  of  the  proceedings,  but  in  any  such  case,  the 
amount  of  the  bill,  when  duly  taxed,  when  otherwise  chargeable 
against  the  parish,  shall  be  payable  out  of  the  poor  rates,  within  the 
space  of  one  year  next  following  the  termination  of  the  proceedings, 
but  not  afterwards,  unless  the  Commissioners  aforesaid  shall  by 
their  order  authorise  the  payment  of  the  costs  and  expenses  attend- 
ing any  such  proceeding,  by  annual  instalments  not  exceeding  five, 
to  commence  from  such  termination."  By  the  1st  section  it  is 
enacted,  that  if  overseers  contract  debts  within  three  months  of  the 
termination  of  their  year  of  ofSce,  their  immediate  successors 
shall  discharge  the  same.  The  words  of  that  section  are  general — 
if  they  ''contract  any  debt."  It  is  submitted  that,  upon  these 
sections,  the  defendants  are  liable. 

(Parkb,  B.  :  The  statute  merely  empowers  the  successors  to  levy 
a  rate  for  the  payment  of  the  amount,  but  it  does  not  transfer  the 
♦contract  from  one  overseer  to  another.)  [  '^si  ] 

The  plaintiff's  remedy  therefore,  would,  as  it  seems,  be  by  maw 
damuB  to  compel  the  rate. 

Pollock,  C.  B.  : 

There  will  be  no  rule.  The  statute  does  not  make  these  officers 
personally  responsible,  by  transferring  the  contracts  of  their  prede- 
cessors to  them.     The  ruling  of  the  learned  Judge  was  quite  correct. 

Parkb,  B.,  Rolpb,  B.,  and  Platt,  B.,  concurred. 

Rule  refused. 
(1>  1  Ex.  668. 


[237  ] 
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1850.  The  eastern  UNION  RAILWAY  COMPANY  v. 

""S^Jt"'  symonds. 

(5  Ex.  237—239 ;  S.  C.  19  L.  J.  Ex.  287.) 

In  an  action  for  railway  calls,  the  plaintiff  proved  that  it  was  the  coime 
of  business  for  C,  a  clerk,  to  fill  up  printed  notices  of  the  calls  and  direct 
them  to  the  shareholders,  and  then  to  put  the  notices  into  a  basket ;  and 
it  was  the  practice  for  another  clerk  to  post  the  letters  which  were  in  the 
basket,  which  he  had  done  on  this  occasion.  0.  was  dead,  but  a  list  of 
shareholders,  containing  the  name  of  the  defendant,  was  produced  in  his 
handwriting,  and  indorsed  by  him,  '*  Letters  sent  out."  C.  had  receiTed 
instructions  to  make  out  the  list,  and  had  been  seen  filling  up  and  directing 
the  notices,  with  such  a  list  before  him :  Held,  that  the  list  so  indorsed  was 
admissible  as  evidence  that  notice  of  the  call  had  been  sent  to  the  defen- 
dant, notwithstanding  it  was  not  distinctly  shown  when  the  indorsement 
was  made. 

This  was  an  action  for  railway  calls.  The  declaration  con- 
tained a  count  upon  the  deed  of  settlement,  stating  specially 
the  facts  of  the  defendant  being  the  holder  of  shares,  the  reso- 
lution for  a  call,  &c.,  and  averring  notice  thereof  to  the 
defendant.  There  was  a  plea  denying  the  notice,  upon  which 
issue  was  joined. 

At  the  trial,  before  Wightman,  J.,  at  the  last  Assizes  for  Suffolk, 
it  appeared  that,  when  a  call  was  made,  the  course  of  business  at 
the  office  of  the  Company  was  for  a  clerk,  of  the  name  of  Chapman, 
to  fill  up  printed  notices  of  calls,  and  direct  them,  according  to  a 
list  made  out  from  the  address  book,  in  which  the  shareholders 
were  arranged  in  Classes  A,  B,  and  C,  and  then  to  put  the  notices 
into  a  basket ;  and  it  was  the  practice  of  another  clerk  to  post  the 
letters  which  were  in  the  basket ;  and  it  was  proved  that  he  had 
posted  all  that  were  in  the  basket  on  this  occasion,  which  were 
addressed  to  shareholders  in  Glass  G.  Chapman  was  dead,  but  a 
list  of  shareholders,  containing  the  name  of  the  defendant,  was 
produced,  which  bore  an  indorsement  in  his  handwriting,  "  Letters 
sent  out."  It  was  also  proved  that  he  had  received  instructions  to 
make  out  such  list,  and  that  he  had  been  seen  in  the  act  of  filling 
up  and  directing  the  notices,  with  such  a  list  before  him.  It  did 
did  not  appear  in  which  class  the  defendant's  name  was.  The 
defendant's  counsel  objected,  that  the  list  produced  and  indorse- 
ment thereon  were  not  admissible  as  evidence  of  the  notice  having 
been  sent,  inasmuch  as  it  did  not  appear  when  the  indorsement  was 
made.  The  learned  Judge  received  the  document  in  evidence,  and 
a  verdict  was  found  for  the  plaintiffs,  leave  being  reserved  for  the 
defendant  to  move  to  enter  a  nonsuit. 
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O'MaUey  moved  accordingly  (April  16).  Eastern 

Union 
There  was  no  proof  when  the  indorsement  was  made  on  the  list,  Railway  co. 

and  therefore  it  was  not  admissible  as  evidence  of  the  notice  having     Stmokds. 

been  sent.    It  should  have  been  proved  to  have  been  a  contem-       [  328  ] 

poraneous  indorsement. 

(Parke,  B.  :  The  Judge  must  be  satisfied  by  reasonable  evidence 
that  the  indorsement  was  contemporaneous.) 

The  authorities  collected  in  1  Smith's  Lead.  Gas.  140,  and  Taylor 

on  Evidence,  s.  406,  show  that  the  entry  of  a  deceased  clerk  is  not 

admissible  unless  made  at  the  time  of  the  transaction.     Besides, 

the  shareholders  were  divided  into  three  classes,  and  it  did  not 

appear  that  the  defendant  belonged  to  that  class  to  which   the 

notices  were  given. 

Cur,  adv.  vult 

Pollock,  C.  B.,  now  said : 

In  this  case  we  think  that  there  ought  to  be  no  rule.  The  ground 
of  the  application,  and  which  the  Court  has  taken  time  to  consider, 
is,  whether  there  was  sufiScient  evidence  to  justify  the  learned  Judge 
in  receiving  a  list  of  shareholders  in  the  handwriting  and  indorsed 
by  a  clerk  of  the  name  of  Chapman,  who  was  dead.  The  question 
was,  whether  notice  of  the  call  had  been  given  to  the  defendant ; 
and  it  appeared  that  a  list  was  made  out  of  persons  to  whom  notice 
was  to  be  given,  and  that  a  list  was  found  indorsed  by  Chapman 
as  containing  the  names  of  the  persons  to  whom  he  had  sent 
notices ;  and  if  that  were  written  contemporaneously  with  the 
transaction,  there  could  be  no  doubt  that  it  was  correctly  received, 
according  to  a  class  of  cases  so  well  known  in  the  profession  that 
it  is  unnecessary  to  repeat  them.  It  was  contended,  for  the  defen- 
dant, that  there  was  a  total  absence  of  all  evidence  that  the  paper 
was  written  within  such  a  period  as  to  be  receivable  in  evidence ; 
but,  on  looking  at  the  learned  Judge's  notes,  it  is  clear  that,  at 
the  time  when  Chapman  was  actually  engaged  in  the  business  of 
making  out  the  notices,  a  list  was  seen  in  his  possession,  *such  a  [  •239  j 
list  as,  according  to  the  mode  of  conducting  business,  ought  to  have 
existed.  Subsequently  a  list  was  found,  corresponding  with  that, 
and  indorsed  by  him  ;  and  it  appears  to  us,  that  the  learned  Judge 
was  perfectly  correct  in  receiving  that  as  evidence.  It  was  for  him 
to  decide  whether,  under  the  circumstances,  the  list  was  receivable 
in  evidence ;  and  we  think  he  correctly  decided  that  it  was  receivable 
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on  the  ground  that  a  list  was  proved  to  have  existed  contem- 
poraneously, and  a  list  was  produced  at  the  trial  corresponding 
with  that  which  ought  to  have  existed,  and  indorsed  by  the  deceased. 
We  think  the  evidence  reasonably  sufficient  to  satisfy  the  mind  of 
any  one  that  the  list  produced  was  the  same  list  that  Chapman, 
the  deceased,  had  in  his  possession  at  the  time  he  made  out  the 
notices.  It  was  objected,  that  these  notices  were  given  to  Class  C, 
and  it  was  uncertain  whether  the  defendant  was  in  Class  A»  B,  or 
G.  It  appears  to  us  that  that  is  a  matter  of  indifference,  because 
it  was  not  suggested  that  there  was  a  different  call  for  the  different 
classes.  There  was  only  one  call,  though,  in  giving  the  notices,  the 
shareholders  were  divided  into  classes.  On  these  grounds,  it 
appears  to  us  that  the  proof  was  properly  received,  and  that  the 
verdict  was  right.    Therefore,  there  will  be  no  rule. 

m  Rule  refused. 


1850. 

April  18. 

Ntiy  8. 

[2^0] 


RIGBY  V.  HEWrrT(l). 

(5  Ex.  240—243;  S.  C.  19  L.  J.  Ex.  291.) 

In  an  action  for  negligence,  it  appeared  that  the  plaintiff  was  a  passenger 
on  an  omnibus  which  was  racing  with  the  defendant's  omnibus,  and.  in 
trying  to  avoid  a  cart,  a  wheel  of  the  defendant's  omnibus  came  in  contact 
with  the  step  of  the  omnibus  on  which  the  plaintiff  was  riding,  which 
caused  the  latter  to  swing  towards  the  kerbstone,  and  the  speed  rendering 
it  impossible  to  pull  up,  the  seat  on  which  the  plaintiff  sat  struck  against 
a  lamp-post,  and  he  was  thrown  off:  Held,  that  the  jury  were  properly 
directed,  that  the  plaintiff  was  not  disentitled  to  recover  merely  becau^ 
the  omnibus  on  which  he  sat  was  driving  ut  a  furious  rate ;  and  that,  if 
the  jury  thought  that  the  collision  took  place  from  the  negligence  of  the 
defendant's  omnibus,  so  that  the  other  omnibus  was  not  in  fault  in  not 
endeavouring  to  avoid  the  accident,  the  defendant  was  liable. 

Case  for  negligence  in  driving  the  defendant's  omnibus,  whereby 
it  came  in  contact  with  another  omnibus  on  which  the  plaintiff  was 
sitting,  and  the  plaintiff  was  thrown  off  and  injured.  Plea,  Not 
guilty. 

At  the  trial,  before  Bolfe,  B.,  at  the  last  Liverpool  Assizes,  it 
appeared  that  the  plaintiff  was  a  passenger  outside  an  omnibus 
which,  just  before  the  accident,  had  started  from  Market  Street, 
Manchester,  at  the  same  time  as  the  defendant's  omnibus.  The 
drivers  were  competing  for  passengers,  each  endeavouring  to  get 
first ;  and,  while  the  omnibuses  were  going  at  great  speed,  in  trying 


(1 }  Considered  in  The  Bemina  (1887) 
12  P.  D.  58, 71,  56  L.  J.  P.  38  (affirmed, 
sub  nom.  MHh  v.   ArmBirong  (1888) 


13   App.   Cas.  1,  57   L.  J.  P.   38.— 
J.  G.  P. 
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to  avoid  a  cart  which  was  in  the  way,  the  wheel  of  the  defendant's  Riobt 
omnibus  come  in  contact  with  a  projecting  step  of  the  omnibus  on  hbwitt. 
which  the  plaintiff  was  riding,  which  caused  the  latter  to  swing 
towards  the  kerbstone.  The  speed  with  which  it  was  going  rendered 
it  impossible  for  the  driver  to  pull  up,  and  the  seat  on  which  the 
plaintiff  sat  struck  against  a  lamp-post,  and  he  was  thrown  off. 
The  learned  Judge  told  the  jury,  that  the  plaintiff  was  not  disentitled 
to  recover  merely  because  the  omnibus  on  which  he  sat  was  driven 
at  a  furious  rate ;  and  that,  if  the  jury  thought  that  the  collision 
took  place  from  the  negligence  of  the  driver  of  the  defendant's 
omnibus,  and  that  the  other  omnibus  was  not  in  fault  in  not 
endeavouring  to  avoid  the  accident,  then  the  defendant  was  liable. 
The  jury  having  found  a  verdict  for  the  plaintiff,  with  501.  damages. 

Bliss  moved  for  a  new  trial,  on  the  ground  of  misdirection 
(April  18) : 

The  plaintiff  is  in  the  same  situation  as  the  owner  of  the 
omnibus  on  which  he  was  a  passenger  ;  and,  if  the  conduct  of  the 
driver  was  such  as  to  disentitle  *the  owner  to  sue,  the  plaintiff  [  '241  ] 
cannot  recover  :  Thorogood  v.  Bryan  (i).  Now,  the  speed  at  which 
that  omnibus  was  driven  rendered  it  impossible  to  use  ordinary 
precaution  in  order  to  avoid  the  collision  or  its  consequences.  But 
for  this  circumstance  the  injury  would  not  have  happened,  and  it 
was  the  result  of  the  joint  negligence  of  both  parties.  The  omnibus 
on  which  the  plaintiff  sat  would  not  have  been  forced  against  the 
lamp-post  if  it  had  travelled  at  a  proper  pace.  There  was,  therefore, 
an  absence  of  ordinary  care  on  the  part  of  the  driver.  Butterjield 
V.  Forrester  (2)  decided  that  a  person  who  is  injured  by  an  obstruc- 
tion in  a  highway,  against  which  he  fell,  cannot  maintain  an 
action  if  it  appear  that  he  was  riding  with  great  violence  and  want 
of  ordinary  care,  without  which  he  might  have  seen  and  avoided 
the  obstruction.  Lord  Ellenborough,  Ch.  J.,  there  says,  "A 
party  is  not  to  cast  himself  upon  an  obstruction  which  has  been 
made  by  the  fault  of  another,  and  avail  himself  of  it,  if  he  do  not 
himself  use  common  and  ordinary  caution  to  be  in  the  right.''  In 
Lack  V.  Seward  (8),  which  was  an  action  for  the  negligence  of  the 
defendant's  servants  in  managing  a  barge,  so  that  the  plaintiff's 
barge  was  run  down,  Lord  Tentekdbn,  Gh.  J.,  ruled  that  the 
plaintiff  was  not  entitled  to  recover  if  the  accident  could  have  been 

(1)  8  C.  B.  115.  (3)  4  Car.  &  P.  106. 

(2)  lOB.  IL4a;](llEaj9t,  60). 
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RiQBT  avoided  but  for  the  negligence  of  the  plaintiff's  own  men,  in  not 
Hewitt.  being  on  board  his  barge  at  a  time  when  it  was  lying  in  a  dangerous 
place.  In  Luxford  v.  Large  (i),  which  was  an  action  against  tbe 
captain  of  a  steam  vessel  for  swamping  a  loaded  wherry  on  the 
river  by  a  swell  produced  by  a  too  rapid  rate  of  passage,  Lord 
Denman,  Ch.  J.,  told  the  jury,  that  if  they  thought  that  the  plaintiff 
contributed  to  the  injury  by  his  own  improper  conduct,  either  in 
mismanaging  or  overloading  the  boat,  they  must  find  their  verdict 

[  *242  ]  for  the  defendant.  *A  person  driving  on  the  wrong  side  of  the  road 
is  bound  to  use  more  care  to  avoid  any  concussion  than  would  be 
requisite  if  he  were  on  the  proper  side  of  the  road :  Pluckurell  v. 
WiUon  (2).  In  Woolfv.  Beard  (3),  Coleridge,  J.,  ruled  that,  if  tbe 
plaintiff  by  his  own  negligence  contributed  to  the  accident,  he  could 
not  recover,  even  though  the  jury  should  think  that  the  defendant 
was  guilty  of  negligence.  The  law  was  laid  down  in  similar  terms 
by  TiNDAL,  Ch.  J.,  in  Hawkins  v.  Cooper  (4),  and  the  principle  was 
recognised  in  Smith  v.  Dobson  (6). 

Cur.  adv.  rult 

Pollock,  C.  B.,  now  said : 

This  was  an  action  tried  before  my  brother  Bolfe,  at  Liverpool, 
when  there  was  a  verdict  for  the  plaintiff,  damages  50Z.  It  appeared 
that  the  plaintiff  was  a  passenger  on  the  top  of  an  omnibas,  which 
was  struck  by  the  defendant's  omnibus,  and  the  consequence  was, 
that  the  omnibus  on  which  the  plaintiff  was,  continuing  its  career, 
ran  against  some  obstacle,  and  the  plaintiff  was  thrown  off  with 
considerable  violence.  My  brother  Bolfb  directed  the  jury  to 
ascertain  whether  the  mischief  arose  from  the  negligence  of  the 
driver  of  the  defendant's  omnibus,  and  the  jury  found  that  the 
collision  did  arise  from  that  negligence.  Mr.  Bliss  moved  for  a 
new  trial,  on  the  ground  that  my  brother  Bolfe  had  not  directed 
the  jury,  that,  if  the  mischief  was  in  part  occasioned  by  the  mis- 
conduct of  the  person  driving  the  omnibus  on  which  the  plaintiff 
was,  the  defendant  would  not  be  responsible,  the  facts  being,  that 
the  two  omnibuses  were  going  at  a  great  rate,  and  the  omnibus  on 
which  the  plaintiff  sat  was  driven  at  such  a  rate  that,  after  the 
collision,  it  could  not  pull  up  so  as  to  avoid  the  accident.  We  are 
[  •243  ]  all  of  opinion  that  there  ought  to  be  no  rule,  and  that  *there  is  no 
fault  to  be  found  with  the  direction  of  my  brother  Bolfe.    The 

(1)  6  Car.  &  p.  421.  (4)  8  Car.  &  P.  473. 

(2)  5  Car.  A  P.  376.  (5)  60  B.  B.  451  (3  Man.  &  G.  59 ; 

(3)  8  Oar.  &  P.  373.  8.  V.  8  Scott,  N.  B,  336). 
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rest  of  the  Court  are  entirely  of  opinion,  that,  generally  speaking,  Kiobt 
where  an  injury  arises  from  the  misconduct  of  another,  the  hbwitt. 
party  who  is  injured  has  a  right  to  recover  from  the  injuring 
party  for  all  the  consequences  of  that  injury.  On  the  present 
occasion  I  entirely  concur  with  the  Court  that  there  ought  to  be 
no  rule,  and  that  the  direction  was  perfectly  right.  I  am,  how- 
ever, disposed  not  quite  to  acquiesce  to  the  full  extent  in  the 
proposition,  that  a  person  is  responsible  for  all  the  possible  con- 
sequences of  his  negligence.  I  wish  to  guard  against  laying 
down  the  proposition  so  universally;  but  of  this  I  am  quite 
clear,  that  every  person  who  does  a  wrong,  is  at  least  responsible 
for  all  the  mischievous  consequences  that  may  reasonably  be 
expected  to  result,  under  ordinary  circumstances,  from  such 
misconduct;  and  I  think  that,  in  the  situation  of  these  parties, 
any  distinction  which  I  might  be  disposed  to  draw  in  an  extreme 
case,  does  not  arise  in  the  one  which  is  now  before  the  Court. 
We  are  all  of  opinion  that,  in  this  case,  there  should  be  no  rule. 

•  Ride  refused. 


GKEENLAND  v.   CHAPLIN  (1).  isso. 

tfril  27 


(6  Ex.  243—248 ;  S.  0.  19  L.  J.  Ex.  293.)  ^^f  ^^• 


A  person  who  is  guilty  of  negligence,  and  thereby  produces  injury  to 
another,  cannot  set  up  as  a  defence,  that  part  of  the  mischief  would  not         l  ^43  J 
have  arisen  if  the  person  injured  had  not  himself  been  guilty  of  some 
negligence. 

Therefore,  where  the  plaintiff,  a  passenger  on  board  a  steam-boat,  was 
injured  by  the  falling  of  an  anchor,  caused  by  the  defendant's  steam-boat 
striking  the  other  steam-boat:  Held,  that  it  was  improper  to  direct  the 
jury,  that,  if  they  thought  the  collision  was  owing  to  the  bad  navigation 
of  the  defendant's  steam-boat,  they  should  find  for  the  plaintiff,  unless 
there  was  negligence,  either  in  the  stowage  of  the  anchor  or  in  the  plaintiff 
putting  himself  in  the  place  where  he  was,  so  as  to  lead  or  contribute  to  the 
mischief ;  in  which  case  the  plaintiff  could  not  recover. 

Qucere,  per  Pollock,  C.  B.,  whether  a  person  guilty  of  negligence  is 
..responsible  for  all  possible  consequences  of  it,  although  they  could  not 
have  been  reasonably  foreseen  or  expected. 

Cabb  for  negligence  in  navigating  the  defendant's  steam-boat, 
whereby  it  struck  against  another  steam-boat,  on  which  the  plaintifif 
was  a  passenger,  and,  in  consequence,  his  leg  was  broken.  Plea, 
Not  guilty. 

At  the  trial,  before  Pollock,  G.  B.,  at  the  Middlesex  sittings  after       L  ^44  ] 

(1)  Discussed  in  The  Bermna  {ISSl)      13  App.  Oas.  1,  67  L.   J.  P.  38).— 
12  P.  D.  68,  70, 66  L.  J.  P.  38  (affirmed,      J.  O.  P. 
sub  nom.  MiiU  v.  Arnuirong  (1888) 
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GKEENr^ND    last  Michaelmas  Term,  it  appeared  that  the  plaintiff  was  a  passenger 
Chafus,     ^^  board  a  steam-boat  called  the  Sons  of  the  Thames^  which  was 
going  from   Westminster  to   London   Bridge.      The   defendants 
steam-boat,  called  the  Bachelor^  was  going  the  same   way,   and. 
as  the  vessels  approached  the  Adelphi  Pier,  the  Bachelor  sirack 
the  Sofis  of  the  Thames  on  the  bow,  where  the  anchor  was  carried, 
and,  in  consequence,  it  fell   upon   and  broke  the  plaintiff's  leg. 
There   was   conflicting  evidence  as  to  the  degree  of  negligence 
attributable  to  the  respective  steam-boats,  and  especially  as  to  the 
propriety  of  the  mode  in  which  the  anchor  on  board  the  Sons  of  th^ 
Thames  was  carried  in  the  bow  of  the  vessel.     The  learned  Jud^^e 
told  the  jury,  that  if  they  were  of  opinion  that  the  collision  was 
owing  to  the  bad  navigation  of  the  Bachelor^  they  should  find  a 
verdict  for  the  plaintiff;  but  if  they  thought  that  there  was  aiiv 
negligence,  either  in  the  stowage  of  the  anchor,  or  in  the  plaintiff 
putting  himself  in  the  place  where  he  was,  on  board  the  Sons  of  the 
Thames,  they  should  find  for   the  defendant.     The  jury  having 
found  a  verdict  for  the  plaintiff,  with  200{.  damages, 

Shee,  Serjt.,  in  last  Hilary  Term  obtained  a  rule  nisi  to  set 
aside  the  verdict,  as  against  evidence,  no  objection  being  taken  as 
to  the  mode  in  which  the  question  was  left  to  the  jury. 

Humfrey  and  A.  Fi-y  showed  cause  (April  27th)  : 

The  question  of  negligence  was  one  peculiarly  for  the  jury,  and 
their  finding  ought  not  to  be  disturbed  unless  it  is  manifestly  wrong. 
The  case  was  left  to  the  jury  too  favourably  for  the  defendant,  for, 
as  the  collision  arose  from  the  negligent  navigation  of  the  defen- 
dant's vessel,  it  was  immaterial  in  what  way  the  anchor  was  placed 
[  *246  ]  on  board  the  ^other  vessel.  The  general  rule  of  law,  as  laid  down 
in  Davies  v.  Mann  (i),  is,  that  although  there  may  have  been  negh- 
gence  on  the  part  of  the  plaintiff  yet,  unless  he  might,  by  the  exercise 
of  ordinary  care,  have  avoided  the  consequences  of  the  defendant's 
negligence,  he  is  entitled  to  recover.  Parke,  B.,  there  says,  '*  This 
subject  was  fully  considered  by  this  Court  in  the  case  of  Bridge  v. 
The  Grand  Junction  Railivay  Company  (2),  where,  as  appears  to  me, 
the  correct  rule  is  laid  down  concerning  negligence,  namely,  that 
the  negligence  which  is  to  preclude  a  plaintiff  from  recovering  in 
an  action  of  this  nature,  must  be  such  as  that  he  could  by  ordinary 
care  have  avoided  the  consequences  of  the  defendant's  negligence." 

(1)  62  E.  E.  698  (10  M.  &  W.  646).  (2)  49  E.  E.  690  (3  M.  &  W.  244). 
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Even  if  the  jury  had  thought  that  the  mode  of  carrying  the  anchor   gbbisnland 

was  improper,  the  defendant  would  nevertheless  be  liable  for  injury     chaplin. 

caused  by  his  negligent  conduct  in  striking  the  anchor :  Sills  v. 

Brown  (i).    A  trespasser  is  entitled  to  compensation  for  injury  done 

to  him  by  a  spring-gun  placed  without  notice  on  the  land  on  which 

he  trespasses:  Bii-d  v.  Holbrook(2).     In  Cattlin  v.  Hills  (z)^  where 

the  facts  of  the  case  were  similar  to  the  present,  Gresswell,  J., 

told  the  jury  that  they  must  dismiss  from  their  minds  all  that  had 

been  said  about  the  stowing  of  the  anchor,  for  that  the  plaintiff 

would  be  entitled  to  a  verdict,  even  though  they  should  think  the 

anchor  had  been  improperly  left  unfastened.     It  is  not  necessary 

in  this  case  to  dispute  the  authority  of  Thorogood  v.  Bti/an  (4). 

Shee,  Serjt.,  Braniwell,  and  A.  W.  Simpson^  in  support  of 
the  rule : 
The  plaintiff  cannot  recover  if  the  injury  in  part  arose  from  the 
negligent  stowage  of  the  anchor,  Thorogood  v.  Bryan  decided  that 
a  passenger  in  a  carriage,  or  on  board  a  vessel,  is  so  far  identified 
-with  the  owner,  *that  negligence  on  the  part  of  the  owner  or  his  [  'S^e  ] 
servant  is  to  be  considered  negligence  of  the  passenger  himself. 
The  persons  navigating  the  Bachelor  had  a  right  to  expect  that  the 
anchor  of  the  Sons  of  the  Thames  would  be  safely  stowed,  or,  at  all 
events,  that  passengers  would  be  kept  out  of  the  way  of  injury. 
The  true  principle  is,  that  the  person  injured  cannot  recover  if 
negligence  on  his  part  conduced  to  the  accident.  Here  three  things 
concurred  to  cause  the  injury,  viz.  the  plaintiff  placing  himself  in 
a  dangerous  situation,  the  anchor  being  improperly  stowed,  and  the 
defendant's  vessel  striking  the  other.  This  case  is  governed  by 
Butterjieldv.  Forrester  (s),  where  Lord  Ellbnborough  said,  "  One 
person  being  in  fault  will  not  dispense  with  another's  using 
ordinary  care  for  himself."  That  rule  was  recognised  and  adopted 
in  Bridge  v.  The  Grand  Junction  Railway  Company. 

(Pollock,  G.  B.  :  Can  it  be  said  that  a  person  guilty  of  negligence 
is  responsible  for  all  the  possible  consequences,  which  he  could 
never  have  foreseen,  and  which  no  one  would  have  anticipated? 
For  instance,  if  a  person  chooses  to  walk  in  a  crowded  street  with 

(1)  9  Car.  &  P.  601.  (1887)  12  P.  D.  68,  56  L.  J.  P.  38 ; 

(2)  29  B.  R.  657  (4  Bing.  628  ;  8.  C,  affirmed,    nom.   Milh    v.    Armstrong 
1  Moo.  &  P.  607).  (1888)  13  App.  Oaa.  1,  57  L.  J.  P.  65]. 

(3)  8  0.  B.  123.  (5)  10  R.  B.  43  (11  East,  60). 

(4)  8  0.   B.    115  [see  The  Berm'na 
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Gbbbnlakd   an  open  knife  under  his  coat,  and  another  person  negligently  runs 
CuAPLiK.     against  him,  is  that  other  person  to  be  responsible  for  all  the  injary 
which  the  knife  may  inflict  on  the  person  who  carries  it  ?) 

Flower  v.  Adam  (i)  is  an  express  authority  that,  if  the  proximate 
cause  of  damage  be  the  plaintiff's  unskilfalness,  althoagh  the 
primary  cause  be  the  misfeasance  of  the  defendant,  the  former 
cannot  recover. 

Cur,  adv.  xulu 

Pollock,  C.  B.,  now  said : 

In  this  case,  which  is  very  analogous  to  Righy  v.  Hewitt  (2),  and 
where  the  same  question  might  have  arisen,  the  plaintiff  recovered 
a  verdict,  with  2002.  damages.  The  foundation  of  the  action  was, 
[  *247  ]  that  a  steam-boat  ^belonging  to  the  defendant,  had  been  so  negli- 
gently conducted  that  it  ran  against  a  steam-boat  on  board  of  which 
the  plaintiff  was  a  passenger,  in  consequence  of  which  an  anchor, 
which  was  displaced,  fell  over  and  broke  the  plaintiff's  leg.  At  the 
trial,  the  jury  found  that  the  management  of  the  vessel  on  board 
which  the  plaintiff  was,  was  right,  and  that  the  conduct  of  the 
defendant's  vessel  was  negligent  and  wrong.  I  must  say,  though 
there  was  evidence  on  both  sides,  and  it  would  have  been  equally 
satisfactory  to  me  if  the  verdict  had  been  the  other  way,  that  it  was 
a  question  proper  to  be  disposed  of  by  a  jury,  and  that  their  verdict 
ought  not  now  to  be  disturbed.  My  brother  Shee  contended,  that 
the  accident  in  part  arose  from  the  negligent  stowage  of  the  anchor, 
and  from  the  plaintiff  being  in  a  part  of  the  vessel  where  he  ought 
not  to  have  been.  But  the  jury  negatived  both  these  propositions, 
and  found  a  verdict  for  the  plaintiff,  notwithstanding  I  told  them, 
no  doubt  incorrectly,  that,  if  they  thought  either  that  there  was 
negligence  in  the  stowage  of  the  anchor,  or  that  the  accident  arose 
from  the  plaintiff  being  in  a  part  of  the  vessel  where  he  ought  not 
to  have  been,  they  ought  to  find  for  the  defendant.  The  jury, 
however,  found  as  a  fact,  that  neither  the  one  nor  the  other  of  those 
matters  in  reality  existed ;  and  the  motion  for  a  new  trial  was  made 
on  this  ground, — that  the  law,  as  laid  down  by  me,  was  correct, 
and  that  the  verdict  of  the  jury  was  wrong,  it  being  against  the 
evidence.  I  must  own  that,  on  the  fullest  consideration  which 
I  can  give  to  the  result  of  the  evidence,  I  am  not  prepared  to  say 
that  I  am  dissatisfied  with  the  verdict ;  the  rule  will  therefore  be 

(1)  11  B.  H.  591  (2  Taunt.  314).  (2)  Supra,  p.  652  (5  Ex.  240). 
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discharged.  But  I  may  add  that,  on  consideration,  I  am  of  opinion  Gbbbnlatid 
that  the  law,  as  laid  down  by  me  in  this  respect,  was  not  correct,  ohaplin. 
I  entirely  concur  with  the  rest  of  the  Court,  that  a  person  who  is 
guilty  of  negligence,  and  thereby  produces  injury  to  another,  has 
no  right  to  say,  "  Part  of  that  mischief  would  not  have  arisen  if  you 
yourself  had  not  been  *guilty  of  some  negligence."  I  think  that  [  •248  ] 
where  the  negligence  of  the  party  injured  did  not  in  any  degree 
contribute  to  the  immediate  cause  of  the  accident,  such  negligence 
ought  not  to  be  set  up  as  an  answer  to  the  action  ;  and  certainly  I 
am  not  aware  that,  according  to  any  decision  which  has  ever 
occurred,  the  jury  are  to  take  the  consequences  and  divide  them  in 
proportion  according  to  the  negligence  of  the  one  or  the  other  party. 
But  here  I  may  again  state,  that  it  occurs  to  me  there  is  con- 
siderable doubt, — and  at  present  I  guard  myself  against  being 
supposed  to  decide  with  reference  to  any  case  which  may  hereafter 
arise ;  but,  at  the  same  time,  I  am  desirous  that  it  may  be  under- 
stood that  I  entertain  considerable  doubt,  whether  a  person  who  is 
guilty  of  negligence  is  responsible  for  all  the  consequences  which 
may  under  any  circumstances  arise,  and  in  respect  of  mischief  which 
could  by  no  possibility  have  been  foreseen,  and  which  no  reasonable 
person  would  have  anticipated.  Whenever  that  case  shall  arise, 
I  shall  certainly  desire  to  hear  it  argued,  and  to  consider  whether 
the  rule  of  law  be  not  this :  that  a  person  is  expected  to  anticipate 
and  guard  against  all  reasonable  consequences,  but  that  he  is  not, 
by  the  law  of  England,  expected  to  anticipate  and  guard  against 
that  which  no  reasonable  man  would  expect  to  occur.  I  beg  to  say 
that,  in  expressing  this  doubt  whether  the  responsibility  for  conse- 
quential damage  extends  to  the  extreme  case  to  which  I  have 
adverted,  I  am  expressing  my  own  opinion  only,  and  not  that  of  the 

rest  of  the  Court. 

Rule  discharged. 


KAYE    V.   BRETT  and  Another.  isso. 

(5  Ex.  269—274 ;  S.  0.  19  L.  J.  Ex.  346.)  May% 

Goods  were  left  by  the  plaintiff  in  the  warehouse  of  B.  &  Co.,  at        ,        , 
Huddersfield,  for  sale.    The  defendant,  who  resided  in  London,  purchased  -' 

a  parcel  of  the  goods,  and  remitted  the  price  to  the  plaintiff.  The  defen- 
dants having  afterwards  purchased  some  more  of  the  goods,  received  a 
letter  from  T.,  the  clerk  of  E.  &  Co.,  inclosing  an  invoice  and  purporting 
to  be  written  by  E.  &  Co.,  by  the  procuration  of  the  plaintiff,  stating  that 
they  were  authorised  by  the  plaintiff  to  receive  payment  for  him,  and 
requesting  the  defendant  to  remit  the  money  to  them.     The  defendant 

42—2 
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Kate  accordingly  remitted  tlie  amount  by  cheque,  indoeed  in  a  letter  addreaeed 

V.  to  E.  &  Co.,  and  which  was  delivered  at  their  counting-houae ;   but  T. 

Bbett.  intercepted  the  letter,  and  appropriated  the  money  to  his  own  uae.     T.  had 

authority  from  the  plaintiff  to  receive  money  paid  over  the  counter  for 
goods  sold  in  the  warehouse,  but  in  no  other  way  :  Held,  that  the  receipt 
by  T.  was  no  payment  to  the  plaintiff. 

Debt  for  goods  sold  and  delivered.  Plea,  payment  in  satisfaction. 
At  the  trial,  before  Patteson,  J.,  at  the  Yorkshire  Summer  Assises, 
1849,  it  appeared  that  the  action  was  brought  to  recover  94L  3«.  for 
goods  sold  by  the  plaintiff  to  the  defendants,  under  the  following 
circumstances  :  W.  Kaye,  the  plaintiff's  son,  carried  on  the  business 
of  a  woollen  cloth  merchant  at  Huddersfield  until  the  month  of 
October,  1847,  when  he  compounded  with  his  creditors.     On  the 
SOth  of  October,  1847,  the  plaintiff,  who  had  made  advances  to 
W.  Kaye  upon  the  security  of  a  warrant  of  attorney,  issaed  execu- 
tion thereon,  and  took  possession  of  W.  Kaye*s  stock  in  trade,  &c. 
[  *270  ]      in  *his  warehouse.     Shortly  afterwards,  the  plaintiff  let  the  ware- 
house to  Earnsbaw,  Hinchliffe  &  Co.,   and  arranged  with   their 
salesman  to  sell  his  goods.     One  H.  Tozer,  who  had  been  in  the 
employ  of  the  plaintiff's  son  as  a  book-keeper,  remained  in  the 
warehouse  as  book-keeper  to  Earnshaw  &  Go.     The  plaintiff,  who 
was  a  builder,  very  seldom  came  to  the  warehouse ;  but  a  book  was 
kept  by  Tozer,  in  which  he  entered  the  sale  of  the  plaintiff's  goods; 
he  also  made  out  invoices,  and  was  accustomed  to  receive  money 
paid  over  the  counter  for  goods  sold  in  the  warehouse.     The  defen- 
dants  carried  on  business  as  woollen  warehousemen  in  London; 
and  in  December,  1848,  H.  Brett,  one  of  the  defendants,  being  at 
Huddersfield,  called  at  the  warehouse  of  Earnshaw  &  Co.,  and  pur- 
chased some  of  the  plaintiff's  goods,  to  the  amount  of  30/.  7«.  3d. 
On  the  1st  of  February,  1849,  the  defendants  received  the  following 
letter,  containing  a  statement  in  reference  to  these  goods : 

''  Gentlemen, — I  beg  to  hand  the  above  small  account,  which  I 
trust  you  will  find  correct.  A  cheque  for  amount  in  course  will 
oblige,  gentlemen,  your  most  obedient  servant, 

"  Joseph  Eate,  pro.  H.  Tozer. 

**  P.S. — Please  address,  care  of  Earnshaw,  Hinchliffe  &  Co." 

The  amount  was  accordingly  remitted  by  letter  addressed  to  the 
plaintiff,  and  inclosing  a  cheque  having  a  blank  for  the  name  of 
the  person  to  whom  it  was  payable.  The  receipt  of  the  cheque 
was  acknowledged  by  a  letter,  of  which  the  following  is  a  copy,  the 
initials  ''  H.  T."  being  those  of  Tozer : 
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"  HuDDBRSFiELD,  10th  February,  1849.  kay« 

*'  Gentlemen, — I  beg  to  acknowledge  the  receipt  of  cheque,  value       bkstt. 
291.  12«.,  for  which  am  obliged. — Gentlemen,  your  most  obedient 
servant,  "  Pro.  Joseph  Eaye,  H.  T." 

In  the  nionth  of  February  H.  Brett  again  called  at  the  warehouse       [  271  ] 
of  Earnshaw  &  Co.,  and  purchased  goods  belonging  to  the  plaintiff, 
to  the  amount  of  942.  S«.    On  the  22nd  of  February  the  defendants 
received  an  invoice  of  the  last-mentioned  goods,  and  a  letter,  of 
which  the  following  is  a  copy : 

"  Gentlemen, — The  goods  herewith  are  forwarded  this  morning, 
and  trust  will  open  to  your  satisfaction.  Your  further  favours  will 
oblige,  gentlemen,  your  most  obedient  servant, 

"  Pro.  Joseph  Kate,  H.  Tozer." 

On  the  15th  of  March,  1849,  the  defendants  received  a  statement 
and  letter,  of  which  the  following  is  a  copy : 

"  Gentlemen, — Mr.  Eaye  wishes  us  to  say,  that  he  should  not 
have  written  for  payment,  but  that  he  understood  from  Mr.  Atkin- 
son that  he  could  have  the  money  whenever  he  applied  for  it ;  and 
as  he  is  now  much  pressed  for  some  large  payments,  he  would 
allow  you  an  extra  discount,  say  8  per  cent,  instead  of  2^,  if  you 
would  be  kind  enough  to  send  us  a  cheque  for  him.  We  are, 
gentlemen,  your  most  obedient  servants, 

"  Pro.  Earnshaw,  Hinchliffe  &  Co.,  H.  Tozbr." 

The  defendants  wrote  in  reply  a  letter  addressed  to  Earnshaw, 
Hinchlifife  &  Co.,  offering  to  pay  the  sum  due  to  the  plaintiff  on 
being  allowed  an  additional  2^,  say  5  per  cent,  on  the  amount  of 
the  statement;  and  at  the  bottom  of  that  letter  was  the  follow- 
ing memorandum  in  the  handwriting  of  the  defendants'  clerk: 
**  Goods,  941.  9s. ;  claims,  7«.  6d. ;  5  per  cent.  4Z.  14«. — 61.  U.  6d. 
891.  U.  6d." 

The  defendants  received  in  answer  the  following  letter  : 

"  HuDDERSFiELD,  16th  March,  1849. 
"  Gentlemen, — In  reply  to  your  favour  of  the  15th  inst.,  Mr.  Kaye 
desires  us  to  say,  that  he  thinks  you  are  very  *hard  upon  him  ;  [  *272  ] 
but,  as  stated  in  our  last,  he  is  in  want  of  the  money.  You  will 
therefore  please  to  hand  us  a  cheque  per  return  of  post.  We 
cannot  say  anything  about  the  returns  until  we  see  Mr.  B.  We  are, 
gentlemen,  your  most  obedient  servants, 

"  Pro.  Earnshaw,  Hinchlifee  &  Co..  H.  Tozbr. 
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Kays  On  the  17th  of  March,  the  defendants  remitted  a  cheque  for 

Bkbtt.  991.  l8.,  in  a  letter  addressed  to  Messrs.  Earnshaw,  Hinchliffe  &  Co,, 
Huddersfield,  and  which  was  delivered  at  their  counting-house. 
This  letter  was  intercepted  by  Tozer,  who  took  the  cheque  to  a 
Bank  in  Huddersfield,  and  having  obtained  cash  for  it  absconded. 
The  learned  Judge  told  the  jury,  that  the  only  question  was, 
whether  the  payment  to  Tozer  was  payment  to  the  plaintiff,  and 
that  depended  upon  whether  Tozer  was  authorised  to  receive  pay- 
ment in  cheques,  and  if  so,  they  should  find  for  the  defendants.  A 
verdict  having  been  found  for  the  defendants,  in  last  Michaelmas 
Term  a  rule  nisi  was  obtained  to  set  aside  the  verdict,  and  for  a 
new  trial,  on  the  ground  of  misdirection,  against  which 

Cleashy    showed    cause    in    the    following    Hilary    Vacation 
(February  8) : 

This  case  falls  within  the  principle  laid  down  in  Story  on  Agency, 
s.  127,  note  2,  viz.,  that ''  the  principal  is  bound  by  all  acts  of  his 
agent  within  the  scope  of  the  authority  which  be  holds  him  out 
to  the  world  to  possess,  although  he  may  have  given  him  more 
limited  private  instructions  unknown  to  the  persons  dealing  with 
him."  That  doctrine  is  founded  on  the  public  policy  of  preventing 
frauds  on  innocent  persons,  and  the  encouragement  of  confidence 
in  dealings  with  agents.  In  this  case,  if  the  cheque  had  been  sent 
to  Tozer,  that  would  have  been  a  valid  payment ;  so  that  the  money 
has  in  fact  come  to  the  hands  of  a  person  authorised  to  give  a  dis- 
[  *27d  ]       charge ;  and  it  is  immaterial  in  what  way  he  got  possession  *of  it. 

(Parke,  B.  :  If  a  shopman  is  accustomed  to  receive  money  over 
the  counter,  payment  to  him  binds  the  principal,  for  there  is  a 
representation  to  all  the  world  that  the  agent  is  authorised  to 
receive  money  in  the  shop ;  but  that  does  not  import  an  authority 
to  receive  money  in  any  other  way. 

Alderson,  B.  :  If  the  plaintiff  had  directed  the  defendants  to  pay 
the  money  to  a  banker,  and  the  defendants  had  done  so,  that  would 
have  been  a  good  payment ;  but  here  the  plaintiff  gave  no  direction 
that  the  money  should  be  paid  to  Earnshaw  k  Co.  on  his  account.) 

The  defendants  paid  the  money  in  the  ordinary  course  of  business, 
and  Tozer,  as  the  agent  of  Earnshaw  &  Co.,  was  as  much  authorised 
to  receive  it,  as  if  the  defendants  had  gone  to  the  warehouse  and 
paid  him. 
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(Pabke,  B.  :  It  is  as  if  the  money  had  been  sent  by  a  messenger        eatb 
to  Earnshaw  &  Co.,  and  Tozer  had  robbed  the  messenger.)  bbbtt. 

If  the  defendants  had  gone  to  the  warehouse  and  asked  for  Tozer 
in  order  to  pay  him,  and  a  person  had  come  forward  and  repre- 
sented himself  as  Tozer,  payment  to  such  person  would  have  been 
good:  Barrett  v.  Deere  (i).  There  was  no  negligence  on  the  part 
of  the  defendants,  for  it  is  the  universal  practice  of  men  in  business 
to  trust  to  letters  written  by  clerks. 

Watson  and  Htigh  Hilly  in  support  of  the  rule : 

This  was  a  payment,  in  fact,  to  Earnshaw  &  Co.  on  behalf  of 
the  plaintiff.  The  defendants  could  not  sue  Tozer  for  this  money 
as  received  to  their  use,  because  he  was  only  the  agent  of  Earnshaw 
&  Co.  The  defendants  never  intended  to  pay  Tozer,  and  he  is  in 
the  same  situation  as  any  third  person  who  might  have  stolen  the 
letter.  The  circumstance  of  his  letters  being  signed  ''  per  procura- 
tion/' was  sufficient  notice  to  the  defendants,  and  imposed  upon 
them  the  duty  of  ascertaining  the  extent  of  Tozer's  authority: 
*Attwood  V.  Munnings  (2),  Alexander  v.  Mackenzie  (8).  It  does  not  [  ♦274  ] 
appear  from  the  correspondence  that  there  was  any  implied  authority 
to  Tozer  to  receive  the  money ;  but  the  defendants  treat  him  as 

merely  representing  Earnshaw  &  Co. 

Cur.  adv.  wit. 

Parks,  B.,  now  said  (after  stating  the  facts) : 

The  question  is,  whether  on  these  facts  the  receipt  of  the  money 
by  Tozer  discharged  the  defendants.  We  are  clearly  of  opinion 
that  it  did  not.  Earnshaw  &  Co.  were  not  authorised  to  receive  the 
money,  and  the  statement  of  Tozer  to  that  effect,  in  the  name  of 
Kaye,  was  false,  and  therefore  the  remittance  of  the  money  to  and 
the  receipt  at  the  counting-house  of  Earnshaw  &  Co.  was  no  pay- 
ment ;  nor  did  the  defendants  mean  to  pay  the  money  to  Tozer, 
nor  was  Tozer  authorised  to  receive  it  in  the  way  in  which  it  was 
remitted.  The  receipt,  therefore,  by  Tozer  was  not  a  good  payment 
by  the  defendants  to  Kaye.  If  a  shopman,  who  is  authorised  to 
receive  payment  over  the  counter  only,  receives  money  elsewhere 
than  in  the  shop,  that  payment  is  not  good.  The  principal  might 
be  willing  to  trust  the  agent  to  receive  money  in  the  regular  course 
of  business  in  the  shop,  when  the  latter  was  under  his  own  eye,  or 

(1)  33  H.  R  487  (Moo.  &  Mai.  200).  (3)  6  C.  B.  766. 

(2)  31  E.  E.  194  (7  B.  &  C.  278). 
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Katb        under  the  eyes  of  those  in  whom  he  had  confidence,  but  he  might 

Bbe'tt.       not  wish  to  trust  the  agent  with  the  receipt  of  money  elsewhere. 

We  think  that  in  this  case  the  payment  was  not  good,  and  that  the 

defendants  must  suffer  from  the  fraud  of  Tozer ;  and  consequently, 

the  rule  will  be  absolute. 

^  Rule  absolute. 


1850.  BRISTOW  V.  8EQUEVILLE. 

^!^'  (5  Ex.  275—279 ;  S.  C.  19  L.  J.  Ex.  289 ;  14  Jur.  674.) 

[  276  ]  ^  witness,  whose  knowledge  of  the  law  of  a  foreign  country  is  deiired 

solely  from  his  having  studied  it  at  an  University  in  another  coon  try,  is 
incompetent  to  prove  what  the  law  of  that  foreign  country  is. 

A  document  which,  by  the  law  of  a  foreign  country,  is  not  admiBsible  in 
evidence,  for  want  of  a  stamp,  may,  nevertheless,  be  admitted  in  this 
country.  But  where,  by  the  foreign  law,  the  want  of  a  stamp  renders  the 
contract  void,  it  eannot  be  enforced  here. 

In  oi*der  to  prove  that  a  certain  Company  for  working  mines  in 
Westphalia  had  never  been  finally  constituted,  the  plaintiff  proved  by  the 
solicitor  of  the  Company  in  this  country,  that  nothing  had  been  done  here 
towards  its  final  constitution :  Held,  that  in  the  absence  of  any  evidence 
on  the  part  of  the  defendant,  the  jury  were  warranted  in  finding  that  the 
Company  never  was  finally  constituted. 

Assumpsit  to  recover  back  2002.  paid  by  the  plaintiff  to  the  defen- 
dant, for  certain  shares  in  a  projected  Company  for  working  mines 
in  Westphalia,  called  "The  Daisburg  Iron  Company."  The 
declaration  set  out  an  agreement,  whereby  the  purchase-money  was 
to  be  paid  by  three  instalments ;  and  in  case  the  Company  should 
not  be  finally  constituted  within  six  months,  or,  having  been  con- 
stituted,  should  be  afterwards  abandoned,  the  purchase-money  was 
to  be  refunded,  and  the  plaintiff  to  deliver  up  the  stamped  receipts 
to  be  given  by  the  defendant,  on  payment  of  the  instalments.  It 
then  averred  the  payment  of  the  instalments,  and  giving  of  the 
receipts,  and  that  the  Company  was  not  finally  constituted  within 
six  months ;  and  alleged  as  a  breach,  that  the  defendant  refused  to 
refund  the  purchase-money. 

The  defendant  pleaded  (inter  alia)  a  denial  of  the  payment  of  the 
purchase-money,  and  also  that  the  Company  was  finally  constituted 
within  six  months.    Issues  thereon. 

At  the  trial,  before  Alderson,  B.,  at  the  London  sittings  in  the 
present  Term,  the  plaintiff  proposed  to  prove  the  payment  of  the 
purchase-money  by  certain  receipts,  which  had  been  given  at 
Cologne,  in  Prussia,  and  bore  no  stamp.  It  was  objected,  on 
behalf  of  the  defendant,  that,  by  the  law  in  force  at  Cologne,  these 
receipts  would  be  inadmissible  in  the  Courts  of  that  countryi  for 
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want  of  a  stamp,  and  consequently  could  not  be  admitted  here.    The      bristow 
learned  Judge  ruled,  that  the  onua  was  on  the  defendant  to  prove  sequbVille. 
that  by  the  foreign  law  the  receipts  required  a  stamp ;  and  for  that 
purpose,  a  Dr.  *Boch  was  called  as  a  witness,  who  stated  that  he       [  •276  ] 
was  a  jurisconsult,  and  adviser  to  the  Prussian  consul  in  England ; 
that  he  knew  the  Code  Napoleon,  which  was  produced,  was  in  force 
at  Cologne ;    and  that,  by  that  Code,  these  receipts  would  be 
inadmissible  in  the  foreign  Courts,  because  unstamped ;  that  he  had 
studied  law  at  the  University  of  Leipsic,  and  from  his  studies  there 
was  able  to  speak  as  to  the  Code  Napoleon  being  the  law  of  Cologne. 
The  learned  Judge  admitted  the  receipts  in  evidence,  expressing  his 
opinion,  that  the  foreign  law  was  not  sujfficiently  proved,  and  that, 
even  if  proved,  it  would  not  render  the  receipts  inadmissible  in 
England.     In  support  of  the  allegation,  that  the  Company  was  not 
finally  constituted,  the  plaintiff  called  a  person  who  acted  as  solicitor 
of  the  Company  in  this  country,  who  proved  that  nothing  had  been 
done  in  England  towards  its  final  constitution.    No  evidence  in 
answer  was  given  by  the  defendant.    The  learned  Judge  left  it  to 
the  jury  to  say  whether,  in  the  absence  of  such  evidence,  they  were 
satisfied,  from  the  evidence  on  the  part  of  the  plaintiff,  that  the 
Company  was  not  finally  constituted ;  and  the  jury  having  found  a 
verdict  for  the  plaintiff, 

Scotland  now  moved  for  a  new  trial,  on  the  ground  of  the 
improper  reception  of  evidence,  and  also  of  misdirection  : 

First,  the  witness  was  competent  to  prove  the  law  of  Prussia,  for 
he  bad  studied  at  the  Leipsic  University,  and  thus  had  the  means 
of  obtaining  a  knowledge  of  it ;  and  whether  that  knowledge  was 
acquired  by  study  or  practice  is  only  a  ground  for  observation  on 
the  value  of  his  evidence. 

(Platt,  B.  :  According  to  that  argument,  a  Dutchman,  who  had 
studied  law  at  an  English  University,  would  be  competent  to  give 
evidence  of  the  law  of  England. 

Aldebson,  B.  :  If  a  man  who  has  studied  law  in  Saxony,  and 
never  practised  in  Prussia,  is  a  competent  witness  to  prove  the  law 
of  Prussia,  why  may  not  a  Frenchman,  *who   has  read  books       [  *277  ] 
relating  to  Chinese  law,  prove  what  the  law  of  China  is  ?) 

In  Baron  de  Bode' 8  case  (i)  the  testimony  of  a  French  advocate, 
(I)  70  ii.  B.  448  (8  Q.  B.  208). 
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bristow     practising  in  Strasbarg,  was  admitted  to  prove  the  law  of  Alsace, 
SEQUB^'iLLE.   although  he  had  acquired  his  knowledge  by  legal  study. 

(Alderson,  B.  :  Would  a  person  who  had  never  been  in  England, 
but  had  studied  the  law  of  England  at  a  foreign  University,  be 
competent  to  prove  what  the  law  of  England  is  ?) 

His  evidence  would  be  admissible,  although  it  might  be  of  iitUe 
value. 

(Pollock,  C.  B.  :  In  a  case  depending  on  medical  testimony, 
would  the  evidence  of  a  person  be  admissible  who  had  studied 
medicine  at  one  of  the  Universities,  but  had  never  practised  it  ?) 

If  the  science  had  been  the  avowed  object  of  his  study,  his 
testimony  would  be  admissible,  and  that  is  analogous  to  this  case ; 
for  here  the  witness  had  expressly  studied  the  law  of  Prussia  at  the 
University  of  Leipsio. 

(BoLFE,  B. :  If  you  are  correct,  it  would  be  sufficient  to  call  any 
person  as  a  witness  who  had  studied  the  law  of  Prussia  at  the 
University  of  Oxford.) 

According  to  the  case  of  Vanderdonckt  v.  TheUusson  (i),  any  person 
conversant  with  foreign  law,  though  not  a  professor  of  it,  or 
connected  with  the  profession,  is  a  competent  witness  to  prove  it. 

Secondly,  assuming  that  the  foreign  law  was  sufficiently  proved, 
the  receipts  were  not  admissible  in  evidence.  By  the  comity  of 
nations,  the  Courts  of  this  country  notice  the  revenue  laws  of 
foreign  States.  In  Alves  v.  Hodgson  (2),  it  was  held,  that  a 
promissory  note  not  stamped  as  required  by  the  law  of  Jamaica 
was  not  receivable  in  evidence  here.  Lord  Eenyon  there  says,  '*  It 
is  said  that  we  cannot  take  notice  of  the  revenue  laws  of  a  foreign 
country ;  but  I  think  we  must  resort  to  the  laws  of  the  country  in 
[  *278  ]  which  the  note  was  made,  and  unless  it  be  good  *there,  it  is  not 
obligatory  in  a  court  of  law  here." 

(Pollock,  G.  B.  :  That  decision  proceeded  on  this  ground,  that, 
if  it  be  not  a  contract  at  the  place  where  it  is  alleged  to  be  made, 
it  is  no  contract  at  all. 

Aldbrson,  B.  :  It  is  very  different,  whether  the  law  makes  a 
stamp  necessary    to    the    validity    of    an    instrument,  or  to  its 
(1)  79  E.  B.  761  (8  0.  B.  812).  (2)  4  R.  E.  433  (7  T.  B.  241). 
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admissibility  in  evidence.     An  anstamped  deed  is  a  valid  contract      Brtstow 
here,  although  it  cannot  be  given  in  evidence.     If,  by  the  law  of  a  sequeville. 
foreign  country,  a  document  is  only  inadmissible  for  want  of  a 
stamp,  it  is  a  valid  contract,  and  receivable  in  evidence  in  another 
country. 

Pollock,  G.  B.  :  James  v.  Catherwood  (i)  is  an  authority  in 
point ;  there  the  defendant's  counsel  objected,  that  certain  receipts 
for  money  lent  in  France  were  inadmissible,  and  offered  to  show 
that,  by  the  law  of  France,  such  receipts  required  a  stamp ;  but 
Abbott,  Gh.  J.,  admitted  them ;  and,  on  motion  for  a  new  trial, 
said,  '*  Tbis  point  is  too  plain  for  argument.  It  has  been  settled, 
or  at  least  considered  as  settled,  ever  since  the  time  of  Lord 
Hardwicke,  that,  in  a  British  Court,  we  cannot  take  notice  of  the 
revenue  laws  of  a  foreign  State.  It  would  be  productive  of  pro- 
digious inconvenience,  if,  in  every  case  in  which  an  instrument  was 
executed  in  a  foreign  country,  we  were  to  receive  in  evidence  what 
the  law  of  tliat  country  was,  in  order  to  ascertain  whether  the 
instrument  was  or  was  not  valid."  Also,  in  Holman  v.  Johnson  (2), 
Lord  Mansfield  says,  "  No  country  ever  takes  notice  of  the  revenue 
laws  of  another.") 

Thirdly,  the  onus  was  on  the  plaintiff  to  prove  that  the  Gompany 
was  not  finally  constituted ;  and,  upon  the  evidence,  the  jury  ought 
to  have  been  directed  to  find  for  the  defendant.  It  was  a  Gompany 
to  be  put  in  operation  abroad,  and  there  was  no  evidence  that 
nothing  had  been  done  towards  its  final  constitution  there.  / 

Pollock,  C.  B.  : 

There  ought  to  be  no  rule.  The  questions  *as  to  the  stamp,  [  *279  ] 
and  the  evidence  of  the  foreign  law,  have  been  disposed  of  during 
the  argument.  With  respect  to  the  remaining  point,  I  think  the 
learned  Judge  was  quite  right  in  leaving  it  to  the  jury,  and  they 
were  right  in  deciding  the  matter  in  the  negative.  It  is  said  that 
there  ought  to  have  been  some  distinct  evidence  that  the  Gompany 
was  not  finally  constituted  abroad  ;  but  it  appears  to  me  sufficient 
to  give  such  evidence  as  raises  a  reasonable  doubt  as  to  the  fact  of  the 
constitution  of  the  Gompany  ;  and  the  plaintiff  having  given  evidence 
prima  facie  inconsistent  with  the  existence  of  the  Gompany,  and 
the  defendant  having  given  no  evidence  at  all,  the  jury  were  well 
warranted  in  finding  that  the  Gompany  was  not  finally  constituted. 
(1)  3  Dowl.  &  By.  190.  (2)  Cowp.  343. 
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Bristow      Bolfe,  B.  : 
r. 

sequeville.  The  marginal  note  of  Alves  v.  Hodgson  is  perfectly  correct, 
although  I  cannot  help  thinking  that  there  must  be  some  mistake 
in  the  report  of  the  case.  The  marginal  note  is  in  these  terms : 
''  The  plaintiff  cannot  recover  upon  a  written  contract  made  in 
Jamaica,  which,  by  the  laws  of  that  island,  was  void  for  want  of  a 
stamp."  I  agree  that  if  for  want  of  a  stamp  a  contract  made  in  a 
foreign  country  is  void,  it  cannot  be  enforced  here.  But  if  that 
case  meant  to  decide,  that  where  a  stamp  is  required  by  the 
revenue  laws  of  a  foreign  State  before  a  document  can  be  received 
in  evidence  there,  it  is  inadmissible  in  this  country,  I  entirely 
disagree.  If  that  were  so,  it  would  be  impossible  to  get  out  of  this 
dilemma,  that  if  a  document  were  properly  stamped  according  to 
the  law  of  this  country,  it  could  not  be  given  in  evidence  here, 
because  it  was  improperly  stamped  according  to  the  law  of  a  foreign 
country  where  it  was  given. 

Aldersom,  B.,  and  Platt,  B.,  concurred. 

Rule  refused. 


1850.  VEETUE  V.  The  EAST  ANGLIAN  EAILWAYS 

^^^'  COMPANY. 

[  2«0  ]         (5  Ex.  280—286 ;  8.  0.  19  L.  J.  Ex.  235 ;  1  L.  M.  &  P.  802 ;  6  Eail.  Cas.  252.) 

The  transferee  of  a  bond,  transferred  to  him  under  the  provisions  of  the 
Companies  Clauses  Consolidation  Act,  (8  &  9  Vict  c.  16,)  is  the  party  in 
whose  name  an  action  upon  the  bond  must  be  brought. 

Debt  on  bond.  The  defendant  craved  oyer  of  the  bond,  which 
was  as  follows:  "The  East  Anglian  Railways  Company.  Bond, 
No.  68.  1,000{.  By  virtae  of  the  East  Anglian  Railways  Act, 
1847,  we,  the  East  Anglian  Railways  Company,  in  consideration 
of  the  sum  of  1,000Z.  to  us  in  hand  paid  by  George  Yertue,  of  &c., 
do  bind  ourselves  and  our  successors  unto  the  said  George  Yertue, 
his  executors,  administrators,  and  assigns,  in  the  penal  sum  of 
2,000Z.  The  condition  of  the  above  obligation  is  such,  that,  if  the 
said  Company  shall  pay  to  the  said  George  Yertue,  his  executors, 
administrators,  or  assigns,  on  the  81st  of  December,  1860,  the 
principal  sum  of  1,0002.,  together  with  interest  for  the  same,  at  the 
rate  of  61.  per  cent,  per  annum,  payable  half-yearly  on  the  SOth  of 
June  and  81st  of  December,  then  the  above-written  obligation  is  to 
become  void,  otherwise,  &c.  Given  under  our  common  seal,  &o. 
Every    transfer  of  this  bond  must,  in  order   to  its  validity,  be 
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produced  to  the  Secretary  of  the  Company,  that  it  may  be  registered 
Note. — The  interest  on  this  bond  will  be  paid  half-yearly  by 
Messrs.  B.  &  Co.,  on  production  of  the  interest  coupons,  and  no 
interest  will  be  paid  except  upon  production  of  such  coupons." 

The  defendants  pleaded,  secondly,  that,  after  the  passing  of  the 
said  Act,  and  after  it  came  into  operation,  and  before  the  com- 
mencement of  the  suit,  to  wit,  at  the  time  of  the  making  of  the 
said  supposed  writing  obligatory,  the  defendants,  being  the  East 
Anglian  Railways  Company  mentioned  in  and  incorporated  by  the 
said  Act,  and  by  virtue  of  its  powers,  borrowed  and  took  up  at 
interest  of  the  plaintiff  a  certain  sum  of  money,  to  wit,  the  sum  of 
1,000Z.,  upon  security  of  the  said  supposed  bond,  which  they  then 
gave  to  the  plaintiff,  sealed  with  their  common  seal,  and  subject  to 
the  said  condition,  &c. ;  and  further,  that,  after  the  ^making  of  the 
said  supposed  writing  obligatory,  and  within  fourteen  days  after 
the  date  thereof,  and  before  the  making  of  the  transfer  hereinafter 
mentioned,  to  wit,  on  &c.,  an  entry  and  memorial  of  the  said  bond, 
specifying  the  number  of  the  said  bond,  to  wit  &c.,  also  its  date,  to 
wit  &c.,  also  the  sum  of  money  secured  thereby,  to  wit  &c.,  also 
the  names  of  the  parties  to  the  said  bond,  with  their  proper  addi- 
tions, to  wit  &c.,  were  duly  and  in  pursuance  of  the  said  Act  made 
in  the  register  of  mortgages  and  bonds  then,  to  wit,  on  &c.,  kept 
by  W.  W.,  the  then  secretary  of  the  defendants ;  and  further,  that 
afterwards,  and  before  the  commencement  of  the  suit,  to  wit,  on 
&c.,  the  plaintiff  was  the  party  entitled  to  the  said  bond  and  to  the 
said  sum  of  money,  to  wit  &c.,  and  to  the  interest  so  secured 
thereby;  and  being  the  party  so  entitled,  he  the  plaintiff  then  by 
deed  sealed  with  his  seal,  and  which,  being  in  the  possession  of  Sir 
Charles  William  Taylor,  Bart.,  hereinafter  mentioned,  the  proper 
owner  thereof,  the  defendants  cannot  produce  to  the  Court  here, 
the  date  whereof  is  &c. ;  the  said  last-mentioned  deed  then  being  a 
deed  duly  stamped,  and  wherein  the  consideration  for  the  transfer 
thereby  made  was  truly  stated,  the  plaintiff,  by  virtue  and  in  pur- 
suance of  the  provisions  of  the  said  Act,  transferred  the  said  bond, 
and  all  his  right  and  interest  in  and  to  the  said  money  thereby 
secured,  to  the  said  Sir  C.  W.  Taylor,  Bart.,  of  &c. ;  and  further, 
that,  after  the  making  of  the  said  last-mentioned  deed  and  of  the 
said  transfer  thereby  made,  and  within  thirty  days  thereof,  and 
before  the  commencement  of  the  suit,  to  wit,  on  &c.,  the  said  deed 
and  transfer  were  duly  produced  to  the  said  W.  W.,  the  secretary  of 
the  defendants,  and  who,  as  such  secretary,  then,  to  wit,  on  &c.. 
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acted  as  and  was  such  secretary,  and  who,  as  sach  secretary,  then, 
to  wit,  on  &c.,  kept  the  said  register  of  mortgages  and  bonds;  and 
the  said  W.  W.,  so  being  such  secretary  as  aforesaid,  thereapon 
forthwith,  and  before  the  commencement  of  the  suit,  to  wit  on,  <&c., 
and  according  *to  the  provisions  of  the  said  Act,  caused  an  entry  and 
memorial  of  the  said  last-mentioned  deed  and  transfer  to  be  duly 
made  in  the  said  register  of  mortgages  and  bonds,  in  the  same 
manner  in  all  respects  as  had  been  done  in  the  case  of  the  said 
bonds  (specifying  the  date,  amount,  <&c.,  as  before) ;  and  farther, 
that  the  said  transfer,  and  the  said  entry  and  memorial  of  the  said 
transfer,  &c.,  being  so  made  as  aforesaid,  and  immediately  after 
the  making  of  the  said  last-mentioned  entry  and  memorial,  and 
before  the  commencement  of  the  suit,  to  wit,  on  &c.,  the  plaintiff 
ceased  to  be  entitled  to  any  right  or  interest  in  respect  of  the  said 
supposed  writing  obligatory  in  the  declaration  mentioned,  or  to  the 
money  thereby  secured ;  and  further,  that  the  said  transfer,  and 
that  the  said  entry  and  memorial  thereof,  having  been  so  made  as 
aforesaid,  thereupon  and  immediately  after  the  making  thereof,  to 
wit,  on  &c.,  the  said  transfer,  by  virtue  of  the  said  Act,  entitled  the 
said  Sir  C.  W.  Taylor,  Bart.,  to  the  full  benefit  of  the  said  bond  in 
all  respects ;  and  that  he  hath  been  and  still  is  so  entitled  thereto, 
&c.     Verification. 

Special  demurrer,  assigning  for  causes,  that  the  plea  was  bad, 
and  that  action  was  correctly  brought  in  the  name  of  the  plaintiff; 
that  the  plea  did  not  state  that  the  plaintiff  was  suing  in  his  own 
right,  and  not  as  trustee  of  Sir  C.  W.  Taylor ;  that  it  did  not  show 
that  the  bond  was  one  which  could  be  assigned  under  the  East 
Anglian  Bailways  Act  and  the  8  &  9  Vict.  c.  16 ;  and  that  it  did  not 
suf&ciently  allege  that  the  bond  was  duly  registered,  or  that  a 
proper  entry  was  made,  so  as  to  entitle  Sir  C.  W.  Taylor  to  the 
benefit  of  it,  or  that  he  had  ever  had  notice  of  the  deed  of  transfer, 
or  that  he  accepted  it.     Joinder  in  demurrer. 


Prenticef  in  support  of  the  demurrer : 

The  substantial  question  for  the  opinion  of  the  Court  is,  whether 
[  •283  ]  the  action  is  properly  brought  by  the  plaintiff,  or  whether  it  *ought 
to  have  been  brought  by  the  alleged  assignee  of  the  bond.  The 
Companies  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  16,  is  incor- 
porated by  the  East  Anglian  Railways  Act,  10  &  11  Vict.  c.  cclxxv. 
s.  5,  and  by  the  28th  section  of  the  latter  Act  the  Company  are 
authorised  to  borrow  money  on  mortgage  or  bond.    By  the  4l8t 
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section  of  the  8  &  9  Vict.  c.  16,  '*  Every  mortgage  and  bond  for 
securing  money  borrowed  by  the  Company  shall  be  by  deed  under 
the  common  seal  of  the  Company,  duly  stamped,  and  wherein  the 
consideration  shall  be  truly  stated ;  and  every  such  mortgage  deed 
or  bond  may  be  according  to  the  form  in  the  schedule  (C)  or  (D)  to 
this  Act  annexed,  or  to  the  like  effect."  And  by  the  46th  section : 
''  Any  party  entitled  to  any  such  mortgage  or  bond  may  from  time  to 
time  transfer  his  right  and  interest  therein  to  any  other  person ; 
and  every  such  transfer  shall  be  by  deed,  duly  stamped,  wherein 
the  consideration  shall  be  duly  stated;  and  every  such  transfer 
may  be  according  to  the  form  in  the  schedule  (E)  to  this  Act 
annexed,  or  to  the  like  effect."  By  the  47th  section  it  is  enacted, 
that,  '*  Within  thirty  days  after  the  date  of  every  such  transfer,  if 
executed  within  thet  United  Kingdom,  or  otherwise  within  thirty 
days  after  the  arrival  thereof  in  the  United  Kingdom,  it  shall  be 
produced  to  the  secretary,  and  thereupon  the  secretary  shall  cause 
an  entry  or  memorial  thereof  to  be  made  in  the  same  manner  as  in 
the  case  of  the  original  mortgage ;  and,  after  such  entry,  every  such 
transfer  shall  entitle  the  transferee  to  the  full  benefit  of  the  original 
mortgage  or  bond  in  all  respects ;  and  no  party  having  made  such 
transfer  shall  have  power  to  make  void,  release,  or  discharge  the 
mortgage  or  bond  so  transferred,  or  any  money  thereby  secured," 
&c.  The  defendant  will  contend  that,  after  the  transfer  of  the 
bond,  not  only  the  transferor's  right  and  interest  in  the  bond  is 
transferred,  but  also  the  right  of  bringing  an  action  upon  it.  At 
common  law,  the  right  of  action  is  not  assignable;  and  there- 
fore, *  unless  the  right  of  action  is  expressly  transferred  by  Act  of 
Parliament,  the  action  ought  to  be  brought  in  the  name  of  the 
transferor.    [He  cited  Jefery  v.  M'Taggart  (i).] 


Vbbtue 

t. 

East 

Anoliav 

Railways 

Co. 


[  ♦284  ] 


(BoLFB,  B. :  There  is  this  distinction  to  be  observed  between  this 
case  and  the  one  you  rely  upon :  there  the  property  is  only  once 
assigned,  but  here  the  bond  may  be  frequently  transferred.) 


The  right  to  sue  ought  to  be  expressly  given.  This  is  done  in 
several  Acts.  Thus,  the  Bankrupt  Act,  6  Geo.  IV.  c.  16,  s.  63, 
enacts,  that  the  "  assignees  shall  have  like  remedy  to  recover  the 
same  in  their  own  names,  as  the  bankrupt  himself  might  have 
had  if  he  had  not  been  adjudged  bankrupt."  And  the  same  is  *the 
case  in  the  4  Anne,  c.  16,  s.  20,  relating  to  bonds,  and  the  11  Geo.  II. 


[  •285  ] 


(1)  6  M.  &  S.  126. 
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Vebtue      c.  19,  which  relates  to  replevin  bonds.     (He  also  relied  npon  the 

eIbt        objections  raised  by  the  special  grounds  of  demurrer.) 
Amolian 
Railways  BramweU,  contrd,  was  stopped  by  the  Court. 

Pollock,  C.  B.  : 

I  am  of  opinion  that  the  defendants  are  entitled  to  judgment  in 
this  case.  Under  the  terms  of  the  general  Act  of  Parliament,  the 
property  in  the  bond  is  transferred,  with  all  the  transferor's  right 
and  interest  and  benefit  therein.  These  are  the  three  expressions 
in  the  46th  and  47th  sections  of  the  Act ;  and  as  it  contains  a 
special  power  of  transfer,  and  as  a  mere  assignment  of  a  chose  in 
action  did  not  require  an  Act  of  Parliament,  it  must  therefore  be 
inferred  that  it  was  intended  that  the  statute  should  give  all  the 
legal  interest,  and  that  a  legal  transfer  for  all  intents  and  purposes 
should  be  made.  And  how  can  it  be  said,  that  a  party  has  the 
entire  legal  right,  interest,  and  benefit  in  the  instrument,  unless  he 
also  has  the  power  of  suing  upon  it  in  his  own  name  ?  It  there- 
fore becomes  unnecessary  to  distinguish  this  case  from  that  of 
Jeffery  v.  M'Taggart,  for  neither  are  the  words  of  the  statute  upon 
which  that  decision  turned  the  same  as  those  in  the  present  Act, 
nor  are  the  objects  for  which  it  was  passed  the  same.  The  object 
of  this  Act  is  clearly  to  make  these  bonds  in  a  way  negotiable  :  not 
generally  negotiable,  but  to  the  extent  that  all  the  transferor's 
right,  interest,  and  benefit  in  the  instrument  should  be  transferred 
to  his  transferee  as  soon  as  the  required  form  shall  have  been  gone 
through.  I  therefore  must  say,  that  I  entertain  no  doubt  whatever 
that  the  action  ought  to  have  been  brought  in  the  name  of  the 
transferee  of  the  bond,  and  not  in  that  of  the  original  obligee.  With 
respect  to  the  objections  raised  by  the  special  demurrer,  I  do  not 
[  •286  ]  think  that  any  of  *them  are  tenable.  The  defendants,  therefore, 
are  entitled  to  judgment. 

BoLFE,  B. : 

I  am  of  the  same  opinion.  The  only  substantial  question  is, 
whether  the  assignor  or  the  assignee  of  the  bond  is  the  proper  party 
to  sue  upon  it ;  and  I  think  that  it  is  abundantly  clear,  from  the 
different  sections  of  the  Act,  that  the  assignee  is  that  party.  If  it 
were  not  so,  the  power  given  by  the  Act  would  become  almost 
nugatory.  Where  is  the  use  of  all  the  machinery  relating  to  the 
transfer  of  these  bonds,  if  the  transferees  are  not  to  be  the  legal 
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bondholders  for  all  intents  and  purposes?  By  reference  to  the 
45th  clause  of  the  Companies  Glauses  Act,  it  appears  that  the 
book  of  the  transfer  of  these  bonds  is  to  be  open  to  the  members 
and  to  the  creditors.  Who  are  these  parties  ?  Clearly  not  they 
who,  twenty  years  before,  had  been  bondholders,  but  those  parties 
whose  names  would  at  that  time  appear  upon  the  books.  The 
parties  who  are  registered  are  the  bond  creditors,  and  are  entitled 
to  sue  like  other  creditors. 

Platt,  B.  : 

It  seems  to  me  that  the  46th  section  gives  the  power  to  a  bond- 
holder to  transfer  all  his  legal  title  in  the  bond  to  the  transferee. 
It  was  no  doubt  considered  that  a  very  great  advantage  would  be 
conferred  upon  both  the  borrowers  and  lenders  of  money  in  these 
trans8U)tions  by  giving  a  quasi  negotiability  of  character  to 
these  instruments.  Thus,  a  party  who  has  lent  money  may  dis- 
pose of  his  interest  in  his  bond  as  he  might  of  any  property  he 

possesses  in  the  funds. 

Judgment  Jor  the  defendants. 


Vbrtuk 
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EENNIE  AND  Another  v.  CLAKKE. 

(5  Ex.  292—293;  S.  C.  19  L.  J.  Ex.  278.) 

In  an  action  by  the  plaintiffs  for  work  done  as  engineers  for  a  Railway 
Company,  of  which  the  defendant  was  a  member  of  the  provisional  com- 
mittee, the  plaintiffs  gave  in  evidence  certain  resolutions  of  the  committee, 
made  at  meetings,  at  which  the  defendant  was  present.  The  defendant 
offered  in  evidence  a  resolution  to  the  effect  that  engineers  should  be 
employed,  but  that  the  members  of  the  provisional  committee  were  not  to 
incur  any  personal  responsibility ;  but  at  that  meeting  the  plaintiffs  were 
not  present :  Held,  that  the  resolution  was  receivable  in  evidence. 

Assumpsit  for  work  and  labour.  Plea  (inter  alia).  Non  assumpsit  ; 
upon  which  issue  was  joined. 

At  the  trial  of  the  cause,  before  Pollock,  C.  B.,  at  the  London 
sittings  after  last  Term,  it  appeared  that  the  action  was  brought  by 
the  plaintiffs,  as  joint  engineers,  for  work  done  by  them,  against 
the  defendant,  a  member  of  the  provisional  committee  of  the  Direct 
East  and  West  Junction  Bailway  Company.  In  order  to  prove  the 
joint  employment  of  the  plaintiffs  by  the  defendant,  the  plaintiffs 
put  in  evidence  all  the  resolutions  of  the  provisional  committee  at 
meetings  when  the  defendant  was  present,  and  in  which  he  took 
part.  The  case  set  up  by  the  defendant  was,  that  the  plaintiffs,  or 
one  of  them,  were  to  hold  him  harmless,  and  that  he  was  to  be 
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Bennie  free  from  all  personal  liability.  In  order  to  establish  this  defence, 
Clabkb.  the  defendant  offered  in  evidence  a  resolution  to  the  effect  that  the 
engineers  were  to  be  employed,  and  that  they  were  to  give  the 
usual  bond  of  indemnity  to  the  members  of  the  provisional  com- 
mittee, and  that  such  bond  should  be  immediately  ready  for 
execution,  so  as  to  free  them  from  all  responsibility.  Neither  the 
plaintiffs  nor  the  defendant  were  present  at  the  meeting  at  which 
this  resolution  was  passed,  nor  had  the  plaintiffs  notice  of  it.  The 
plaintiffs  thereupon  objected  to  the  admission  of  this  evidence,  but 
the  Lord  Chief  Babon  overruled  the  objection,  and  admitted  it. 
The  defendant  obtained  a  verdict. 
[  29»  ]  In  the  present  Term  (April  22), 

Bovill  moved  for  a  new  trial,  on  the  ground  {inter  alia)  that 
this  evidence  was  improperly  admitted,  and  contended  that,  as  the 
acts  of  the  members  of  a  provisional  committee  are  not  binding 
upon  other  members,  unless  it  be  shown  that  they  have  assented 
to  them,  the  evidence  ought  not  to  have  been  received.  The  Court 
intimated  that  they  were  of  opinion  that  the  evidence  was  admis- 
sible, but  took  time  to  consider  whether,  upon  the  whole  case,  the 
plaintiffs  were  entitled  to  a  rule. 

Cur.  adv.  vult. 

Parke,  B.,  now  said : 

There  is  no  doubt  that  the  Lord  Chief  Baron  was  perfectly  right 
in  receiving  in  evidence  the  resolution,  to  the  admissibility  of  which 
the  plaintiffs  objected.  It  would  not  appear  until  the  conclusion 
of  the  cause,  whether  the  case  was  to  rest  upon  the  actual  authority 
given  by  the  defendant  to  the  other  members  of  the  provisional 
committee,  or  to  persons  acting  by  their  authority,  or  whether  the 
defendant  himself  had  personally  employed  the  plaintiffs.  That 
being  so,  the  defendant  had  a  perfect  right  to  show,  that  by  the 
terms  under  which  he  and  the  other  members  of  the  provisional 
committee  had  entered  into  the  undertaking,  they  were  not  to  incur 
any  personal  responsibility,  and  that  each  member  was  not  to  have 
the  power  of  binding  the  rest.  There  can  be  no  question,  therefore, 
that  this  evidence  was  receivable.  His  Lordship,  after  proceeding 
10  dispose  of  the  other  objections,  said, — We  all  agree  that  there 
ought  to  be  no  rule. 

Rule  refyuedn 
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DOE  D.   ELIZABETH  WILLIAMS  v.  HOWELL.  i860. 

(5  Ex.  299—301  ;  S.  C.  19  L.  J.  Ex.  232.)  Aprinh, 

An  action  haying,  by  an  order  of  Nisi  Prius,  been  referred  to  an  arbitrator  [  ^99  1 
who  was  to  settle  all  matters  in  difference  between  the  parties,  and  to  order 
and  direct  as  to  the  proper  distribution  of  certain  property,  as  to  him  should 
seem  fit,  he  accordingly  made  his  award,  and  awarded  {inter  alia)  that  the 
plaintiff  **  do,  on  or  before  the  23rd  of  March  next,  duly  execute  an  inden- 
ture to  be  prepared  by  H.  H.  (the  defendant),  in  words  and  figures  following," 
(setting  it  out).  No  demand  of  the  execution  of  the  instrument  was  made 
upon  the  plaintiff  before  or  on  the  day  mentioned  in  the  award  :  Held,  that 
the  plaintiff  was  not  liable  to  an  attachment  for  refusing  to  execute  the 
deed  on  demand  made  after  the  23rd  of  March. 

Sir  F.  Thesioer  had  obtained  a  rule  calling  upon  the  lessor 
of  the  plaintiff,  Elizabeth  Williams,  to  show  cause  why  an  attach- 
ment should  not  issue  against  her  for  contempt  in  not  executing  a 
certain  indenture,  pursuant  to  the  directions  contained  in  an 
award.  It  appeared  by  the  affidavits,  that  an  action  of  ejectment 
had  by  an  order  of  Nisi  Prius  been  referred  to  an  arbitrator,  who 
was  thereby  empowered  to  settle  all  matters  in  difference  between 
the  parties ;  and  to  make  what  should  be  a  proper  distribution  of 
certain  property,  in  accordance  with  the  statement  made  by  the 
lessor  of  the  plaintiff,  immediately  after  the  funeral  of  the  testator 
John  Howell,  deceased;  and  how  such  distribution  should  be 
enforced  ;  and  to  order  and  determine  what  he  should  think  fit  to 
be  done  by  the  parties  respecting  the  matter  in  dispute.  The 
arbitrator  by  his  award,  dated  the  28rd  of  February,  1848,  awarded, 
"  that  the  said  E.  Williams  do,  on  or  before  the  23rd  day  of  March 
next,  duly  execute  an  indenture,  to  be  prepared  by  and  at  the 
expense  of  the  said  Howell  Howell,  and  to  be  in  the  words  or  to  the 
tenor  and  effect  following."  The  indenture  was  then  set  out  in  the 
award.  No  demand  of  the  execution  of  the  indenture  was  made  on 
or  before  the  28rd  of  March  ;  but  upon  three  subsequent  occasions 
an  engrossment  of  the  above-mentioned  indenture  was  tendered 
to  the  lessor  of  the  plaintiff  for  execution,  which  she  refused  to 
execute. 

Martin  and  Hance  showed  cause : 

The  lessor  of  the  plaintiff  has  not  rendered  herself  liable  to  an 
attachment  by  her  refusal  to  execute  the  deed,  as  it  appears  that  a 
condition  precedent  to  such  obligation  has  not  been  observed  by  the 
party  who  seeks  this  form  of  remedy  against  her.  There  was  not 
any  execution  by  Howell  Howell  of  the  *deed,  nor  any  tender  of  it  [  *300  ] 
to  her  for  her  execution  before  the  day  specified  in  the  award.    If 
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Dob  d.       an  action  had  been  brought  for  the  non-performance  by  her  of  this 

^^r.  award,  the  declaration  would  have  been  bad  in  arrest  of  judgment, 

HowicLL.      j{  ^YiQ  allegation  of  the  performance  of  this  condition  precedent  had 

been  omitted  in  it.     And  it  is  perfectly  clear  that  an  attachment 

will  not  be  granted  where  an  action  could  not  be  maintained  for  the 

same  matter. 

Watson  and  Lydekker,  in  support  of  the  rule : 

Time  is  not  of  the  essence  of  this  contract.  The  party  would  be 
bound  to  execute  the  deed  at  any  time.  The  substance  of  the  con- 
tract is,  that  she  is  to  execute  the  deed.  This  is  analogous  to  the 
ordinary  case  where  it  is  the  duty  of  the  arbitrator  to  find  whether 
a  sum  of  money  is  due,  and  by  whom  it  is  to  be  paid ;  and  in  such 
case,  if  he  directs  the  money  to  be  paid  on  a  particular  day,  and  it 
is  not  paid  on  or  before  the  time,  an  attachment  will  be  granted, 
although  a  previous  demand  had  not  been  made  :  In  re  Craike  (i). 

(Parke,  B.  :  In  such  case  a  demand  is  not  necessary ;  but  here 
there  has  been  no  disobedience  of  the  rule  of  Court,  unless  she  was 
bound  to  execute  the  deed  at  any  time.) 

The  duty  imposed  is  of  a  continuing  character. 

Parke,  B.  :  There  is  good  reason  why  a  particular  time  should 
be  fixed  for  the  execution  of  the  instrument,  for  that  act  might 
be  of  much  importance  to  her  with  reference  to  subsequent 
arrangements. 

BoLFE,  B. :  It  does  not  appear  from  the  affidavits  that  the  deed 
was  ready  at  the  time  mentioned  in  the  award.) 

Pollock,  C.  B.  : 

This  rule  must  be  discharged.  Whether  the  defendant  has  any 
remedy  or  not  against  the  lessor  of  the  plaintiff,  is  a  matter  which 
it  is  not  necessary  now  to  consider.  I  am  inclined  to  think  that  he 
[  •301  ]  has  not ;  but  it  ^is  clear  that  the  refusal  to  execute  the  deed  after 
the  day  mentioned  in  the  award  has  not  rendered  this  party  liable 
to  an  attachment  for  disobedience  to  the  order.  The  view  I  take  of 
an  attachment  is  even  stronger  than  that  in  which  it  was  placed  by 
Mr.  Martin  in  his  argument ;  for  I  consider  that  it  by  no  means 
follows  that,  where  the  non-performance  of  an  award  would  support 
un  action,  in  every  such  case  an  attachment  would  be  granted.    By 

(1)  7  Dowl.  P.  C.  603. 
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the  terms  of  thib  award,  the  deed  was  to  be  executed  before  or  upon  dob  d. 

a  certain  day  therein  specified.     That  day  has  elapsed  without  any  ,,. 

previous  application  having  been  made  to  the  party  for  the  due  execu-  ^owbll. 
tion  of  it.     There  is  therefore  no  sufficient  ground  for  an  attachment. 

Parke,  B.  : 

I  am  of  the  same  opinion.  I  very  much  doubt  whether  the 
defendant  has  any  remedy  in  any  shape  in  this  case ;  for  I  cannot 
say  that  time  is  clearly  not  of  the  essence  of  this  contract.  But  the 
matter  ought  to  be  free  from  doubt,  to  induce  us  to  grant  an  attach- 
ment. I  am  inclined  to  be  of  opinion  that  the  party,  having  let 
slip  the  day  for  the  execution  of  the  deed,  has  lost  all  remedy; 
but  it  it  is  not  necessary  to  decide  that  matter  now.  The  propriety 
of  our  decision  cannot  be  questioned  on  a  motion  for  an  attachment, 
as  it  might  be  in  an  action. 

RoLFE,  B. : 

I  am  of  the  same  opinion.  The  case  suggested  by  Mr.  Watson, 
of  the  payment  of  money  under  an  award,  fails  altogether  of  having 
any  application  to  the  present  case ;  for  there  nothing  is  to  be  done 
besides  the  mere  payment  of  the  money.  But  here  the  party,  in 
order  to  obtain  an  attachment,  ought  to  show  that  a  condition  pre- 
cedent has  been  performed.  That  has  not  been  done  here,  and 
therefore  this  application  must  fail. 

Rule  discharged. 

SHIELD   V.  WILKINS  (1).  mo. 

(5  Ex.  304  ;  S.  0.  19  L.  J.  Ex.  238.)  ^—  ' 

Under  the  terms  of  a  charter-party,  the  plaiutiff 's  ship  was  to  proceed  ^  ^ 
to  B.,  or  as  near  thereto  as  she  could  safely  get,  and  to  load  from  the 
defendant's  agent  a  full  cargo  of  timber.  The  vessel  proceeded  within  the 
harbour  at  B.,  and  there  received  a  portion  of  the  cargo,  but  owing  to  want 
of  watiOr  she  was  then  taken  without  the  bar,  but  as  near  as  she  could  safely 
get,  where  it  was  requested  that  the  rest  of  the  cargo  should  be  delivered, 
which  was  refused :  Held,  that  the  plaintiff  had  complied  with  the  charter- 
party,  and  that  the  defendant  was  liable  for  such  refusal. 

Assumpsit  on  a  charter-party,  to  recover  662Z.  17^.  6d.  for  dead 
freight,  in  respect  of  the  defendant's  not  having  loaded  a  full  cargo, 
according  to  the  charter-party.  The  defendant  pleaded  several 
pleas,  and,  after  issue  joined,  by  an  order  of  Alderson,  B.,  the 
following  case  was  stated  for  the  opinion  of  this  Court : 

(1)  See  The  Alhambra  (1881)  6  P.  D.  68,  50  L.  J.  Ad.  36.— J.  G.  P. 
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Shield  The  charter-party  provided  that  the  plaintifif's  ship  should  pro- 

WiLKiMs.  c^<l  to  Biga  via  Bolderaa,  or  as  near  thereto  as  she  conid  safely 
get,  and  there  load  from  the  agents  of  the  affreightor  a  fall  cargo 
of  fir  timber.  At  the  time  of  signing  the  charter,  both  parties 
knew  that  a  full  cargo  could  not  be  loaded  inside  the  bar  at  Bolderaa, 
and  the  vessel  proceed  therewith  to  sea.  The  vessel  arrived  at 
Bolderaa,  which  is  inside  a  bar,  it  being  a  bar  harbour.  The 
defendant's  agents  having  loaded  the  ship  inside  the  bar  to  the  full 
extent  to  which  she  was  capable  of  being  loaded  consistently 
with  her  being  able  to  get  out  of  the  harbour  over  the  bar,  the 
vessel  left  the  harbour,  and  came  to  anchor  as  near  to  Bolderaa 
as  she  could  safely  get  outside  the  bar,  for  the  purpose  of  taking 
in  the  remainder  of  a  full  cargo.  The  defendant's  agents  refused 
to  give  cargo  outside  the  bar  at  the  charterer's  expense,  contend- 
ing that  the  charterer  was  not  liable  under  the  charter-party 
to  give  cargo  outside  the  bar.  The  ship  thereupon  sailed  and 
returned  to  Liverpool. 

The  question  for  the  opinion  of  the  Court  was,  whether,  under 
the  above  circumstances,  the  plaintiff  was  entitled  to  recover  for 
dead  freight  in  respect  of  the  defendant's  not  having  loaded  a  full 
cargo,  according  to  the  terms  of  the  charter-party. 

The  Attorney-General^  for  the  plaintiff : 

It  is  difficult  to  conceive  any  sound  argument  that  can  be 
[  *306  ]  advanced  in  "i^favour  of  the  defendant's  case.  The  parties  knew  the 
draught  of  the  vessel,  and  the  depth  of  water  within  the  bar,  and 
that  the  vessel  could  not  load  a  full  cargo  within  the  bar ;  and  for 
that  reason,  no  doubt,  the  term  was  inserted,  that  the  vessel 
should  be  taken  as  near  thereto  as  she  could  safely  get,  so  as  to 
enable  her  to  get  away  in  safety  with  a  full  cargo. 

Martin,  contra : 
The  defendant  contends  that  he  has  complied  with  the  charter- 
party  by  offering  to  deliver  a  full  and  complete  cargo  at  the  place 
where  the  vessel  had  elected  to  go.  It  was  not  in  the  contemplation 
of  the  parties  that  the  vessel  was  to  be  loaded  at  two  different 
places. 

Pollock,  C.  B.  : 

Upon  the  facts  of  the  present  case,  I  am  clearly  of  opinion  that 
the  plaintiff  is  entitled  to   our  judgment;    for,  according  to  the 
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terms  of  the  charter-party,  the  vessel  need  not  have  crossed  the  bar      Shield 
at  all,  as  she  was  only  called  upon  to  go  as  near  to  Bolderaa  as  she     wilkins. 
could  safely  go,  and  she  went  inside  solely  for  the  defendant's 
accommodation  and  to  save  him  expense. 

BoLFB, B. : 

It  is  perfectly  clear  what  the  meaning  of  this  contract  is, — that 
the  vessel  cannot  be  said  to  get  safely  to  that  place  from  which  she 
cannot  safely  get  away  with  a  full  cargo.  The  word  ''  safely  " 
means  safely  as  a  loaded  vessel.  Suppose  the  place  to  have  been 
such  that  she  could  not  have  taken  in  with  safety  to  herself  a  single 
deal,  that  would  not  have  been  a  place  whereto  she  could  safely 
get;  and,  consequently,  as  she  could  not  safely  get  away  from 
within  the  bar  with  a  full  cargo,  that  was  not  such  a  place  within 
the  terms  of  this  charter-party. 

Platt,  B.,  concurred. 

Judgment  for  the  plaintiff. 

SELLERS  V.  DICKINSON  (1).  i860. 

(5  Ex.  312—330 ;  S.  C.  20  L.  J.  Ex.  417.)  ^^' 

In  the  specification  of  a  patent  for  •*  improvements  in  looms  for  weaving,'*  [  ^^^  ] 
the  plaintiff  declared  that  his  improvements  applied  to  that  class  of  machinery 
called  power-looms,  and  consisted  *'  in  a  novel  arrangement  of  mechanism, 
designed  for  the  purpose  of  instantly  stopping  the  whole  of  the  working 
parts  of  the  loom  whenever  the  shuttle  stops  in  the  shed."  He  then 
described  the  manner  in  which  that  was  done  in  ordinary  looms,  and  pro- 
ceeded thus:  *'The  principal  defect  in  this  arrangement,  and  which  my 
improvement  is  intended  to  obviate,  is  the  frequent  breakage  of  the 
different  parts  of  the  loom,  occasioned  by  the  shock  of  the  lathe  or  slay 
striking  against  the  '  frog/  (which  is  fixed  to  the  framing).  In  my 
improved  arrangement  the  loom  is  stopped  in  the  following  manner:  I 
make  use  of  the  *  swell '  and  the  *  stop-rod  finger '  as  usual ;  the  construc- 
tion of  the  latter,  however,  is  somewhat  modified,  being  of  one  piece  with 
the  small  lever  which  bears  against  the  swell ;  but  instead  of  its  striking 
against  a  stop  or  '  frog '  fixed  to  the  framing  of  the  loom,  it  strikes  against 
a  stop  or  notch  upon  the  upper  end  of  a  vertical  lever,  vibrating  upon  a  pin 
or  stud.  The  lever  is  furnished  with  a  small  roller  or  bowl,  which  acts 
against  a  projection  on  a  horizontal  lever,  causing  it  to  vibrate  upon  its 
centre,  and  throw  a  clutch-box  (which  connects  the  main  driving-pulley  to 
the  driving-shaft)  out  of  gear,  and  allows  the  main  driving-pulley  to  revolve 
loosely  upon  the  driving-shaft  at  the  same  time  that  a  projection  on  the 
lever  strikes  against  the  '  spring  handle,'  and  shifts  the  strap ;  simultaneously 
with  these  two  movements  the  lower  end  of  the  vertical  beam  causes  a  break 
to  be  brought  in  contact  with  the  fly-wheel  of  the  loom,  thus  instantaneously 

(1)  Cited  in  Wrm  v.  Wtild  (1869)  L.  E.  4  Q.  B.  730,  38  L.  J.  Q.  B.  327.— 
J.  G.  P. 
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SxLLBBs  stopping  e?ery  motion  of  the  loom  without  the  slightest  shook."    After 

V.  the  date  of  the  plaintiff's  patent,  the  defendant  obtained  a  patent  for 

Dickinson.  **  improvements  in  and  applicable  to  looms  for  weaving ; "  and  amongst 

them  he  claimed  a  novel  arrangement  of  apparatus  for  throwing  the  lo<Hn 
out  of  gear  when  the  shuttle  failed  to  complete  its  coutBe.  In  the  defen- 
dant's apparatus,  the  dutch-box  was  not  used,  but,  instead  of  it,  the 
stop-rod  finger  acted  on  a  loose  piece  or  sliding  frog;  and  instead  of  a 
rigid  vertical  lever,  as  in  the  plaintiff's  machine,  the  defendant  used  an 
elastic  horizontal  lever,  and  by  reason  of  the  pin  travelling  on  an  inclined 
plane,  the  break  was  applied  to  the  wheel  gradually,  and  not  simultaneously. 
The  jury  found  that  the  plaintiff's  arrangement  of  machinery  for  stopping 
looms  by  means  of  the  action  of  the  clutch-box,  in  combination  with  the 
action  of  the  break,  was  new  and  useful ;  also,  that  the  plaintiff's  arrange- 
ment of  machinery  for  bringing  the  break  into  connection  with  the  fly- 
wheel was  new  and  useful;  and  that  the  defendant's  arrangement  of 
machinery  for  the  latter  purpose  was  substantially  the  same  as  the 
plaintiff's:  Held,  upon  these  findings,  first,  that  the  specification  was 
good  ;  secondly,  that  the  defendant  had  iafriuged  the  patent. 

Case  for  the  infringement  of  a  patent  for  "  an  invention  of  certain 
improvements  in  looms  for  weaving."  The  declaration,  which  was 
in  the  usual  form,  assigned  the  following  breaches:  That  the 
defendant  put  in  practice  a  part  of  the  invention,  and  also  did 
counterfeit,  imitate,  and  resemble  the  invention ;  and  also  did  make 
and  cause  to  be  made  divers  additions  to  the  invention  and  sub- 
tractions from  the  same,  whereby  to  pretend  himself  the  inventor 
or  deviser  of  such  invention. 

Fleas :  First,  Not  guilty ;  secondly,  that  the  plaintiff  was  not  the 
true  and  first  inventor ;  thirdly,  that  the  invention  was  not  new  as 
to  the  public  knowledge,  use,  and  exercise  thereof ;  fourthly,  that 
the  plaintiff  did  not  by  the  specification  particularly  describe  and 
ascertain  the  nature  of  the  invention  ;  fifthly,  that  the  plaintiff  did 
not,  within  six  calendar  months  next  after  the  date  of  the  letters 
[  •SIS  ]  *patent,  cause  a  specification  to  be  inroUed  in  the  Court  of  Chancery; 
sixthly,  that  the  plaintiff  by  his  petition  represented  to  her  Majesty 
that  the  invention  was  an  invention  of  improvements  in  looms  for 
weaving ;  that  her  Majesty,  confiding  in  such  representation,  and 
in  consideration  thereof,  granted  the  letters  patent,  and  that  the 
representation  so  made  was  false  and  untrue ;  seventhly,  that  the 
invention  was  not  of  any  use,  benefit,  or  advantage  whatsoever  to 
the  public.  The  plaintiff  joined  issue  on  the  first,  second,  fourth, 
and  fifth  pleas,  and  replied  to  the  third,  sixth,  and  seventh  by 
traversing  the  allegations  contained  therein  respectively. 

The  defendant's  notice  of  objections  was  in  terms  similar  to  the 
pleas. 

At  the  trial,  before  Wightman,  J.,  at  the  Liverpool  Summer 
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AssizeB,  1849,  it  appeared  that  the  patent  in  question  was  granted      Sbllebs 
to  the  plaintiff  in  March,  1845,  and  that  the  specification,  after    diokI'msok. 
reciting  the  letters  patent,  proceeded  as  follows : 

**  My  improvements  in  looms  for  weaving  apply  to  that  class  of 
such  machinery  now  commonly  called  or  known  as  *  power-looms,' 
and  consists  in  a  novel  arrangement  of  mechanism,  designed  for 
the  purpose  of  instantly  stopping  the  whole  of  the  working  parts  of 
the  loom,  whenever  the  shuttle  *  stops  in  the  shed ; '  that  is  to  say, 
whenever  it  does  not  complete  its  course  from  one  shuttle-box  to 
the  other.  In  ordinary  power-looms  this  object  is  effected  in  the 
following  manner:  Each  shuttle-box  is  provided  with  what  is 
called  a  '  swell,'  (which  projects  from  the  outside  of  the  shuttle-box 
whenever  the  shuttle  is  in  the  box,)  against  which  a  small  lever 
fixed  upon  the  '  stop-rod '  bears ;  upon  the  stop-rod  is  also  fixed 
another  small  lever  or  finger,  which  (whenever  the  shuttle  is  absent 
from  both  boxes  at  once,  and  consequently  the  '  swell '  does  not 
project),  falls  down  and  comes  in  contact  with  a  stock- piece  called 
the  *'  frog,'  which  is  fixed  to  the  framing,  thus  preventing  the  lathe  [  •su  ] 
or  slay  beating  up  any  further  and  injuring  the  cloth.  At  the  same 
time,  a  small  apparatus  fixed  to  the  slay  strikes  against  the  *  spring 
handle  '  of  the  loom,  and  causes  it  to  shift  the  driving-strap  from 
the  fast  pulley  on  to  the  loose  one,  and  thus  stop  the  action  of 
the  loom.  The  principal  defect  in  this  arrangement,  and  which 
my  improvement  is  intended  to  obviate,  is  the  frequent  breakage  of 
the  different  parts  of  the  loom,  occasioned  by  the  shock  of  the  lathe 
or  slay  striking  against  the  '  frog  '  (which  is  fixed  to  the  framing), 
especially  if  the  loom  is  working  rather  fast.  In  my  improved 
arrangement  the  loom  is  stopped  in  the  following  manner :  I  make 
use  of  the  'swell'  and  the  'stop-rod  finger'  as  usual;  the  con- 
struction of  the  latter,  however,  is  somewhat  modified,  being  of 
one  piece  with  the  small  lever,  which  bears  against  the  '  swell ; ' 
but  instead  of  its  striking  against  a  stop  or  '  frog  '  fixed  to  the 
framing  of  the  loom,  it  strikes  against  a  stop  or  notch  upon  the 
upper  end  of  a  vertical  lever,  vibrating  upon  a  pin  or  stud.  This 
lever  is  furnished  with  a  small  roller  or  bowl,  which  acts  against  a 
projection  on  a  horizontal  lever,  causing  it  to  vibrate  upon  its 
centre,  and  throw  a  clutch-box  (which  connects  the  main  driving- 
pulley  to  the  driving-shaft)  out  of  gear,  and  allows  the  main 
driving-pulley  to  revolve  loosely  upon  the  driving-shaft,  at  the 
same  time  that  a  projection  on  the  lever  strikes  against  the 
*  spring  handle,'  and  shifts  the  strap.     Simultaneously  with  these 
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Skllbbs  two  movements,  the  lower  end  of  the  vertical  lever  causes  a 
Dickinson,  break  to  be  brought  in  contact  with  the  fly-wheel  of  the  loom,  thus 
instantaneously  stopping  every  motion  of  the  loom  without  the 
slightest  shock,  at  whatever  speed  the  loom  may  be  working." 
[The  specification  then  proceeds  to  describe  the  invention  in 
[316]  detail,  by  reference  to  a  drawing.]  "Having  now  described  the 
nature  and  object  of  my  said  invention,  together  with  the  manner 
of  carrying  the  same  into  practical  effect,  I  would  observe,  that  I 
claim  as  my  invention  the  above-described  novel  arrangement  of 
mechanism  for  stopping  the  loom  whenever  the  shuttle  does  not 
complete  its  course  from  one  shuttle-box  to  the  other,  by  discon- 
necting the  main  driving-pulley  from  the  driving-shaft ;  and  also 
the  method  of  bringing  a  break  into  connection  with  the  fly-wheel, 
for  the  purpose  of  preventing  the  lathe  or  slay  from  '  beating  up ' 
any  further,  and  injuring  the  cloth  by  the  shuttle  stopping  in  the 
shed,  or  between  the  warp  threads." 

It  was  proved,  that  in  power-loom  weaving  it  sometimes  happened 
that  the  shuttle  failed  to  travel  from  one  box  to  the  other,  in  which 
case  it  became  important  to  stop  the  action  of  the  machine.  In 
the  original  power-loom,  when  the  shuttle  was  absent  from  the  box, 
and  was  trapped  in  its  course,  the  stop-rod  finger,  not  being  elevated, 
came  in  contact  with  a  ''  frog  "  fixed  to  the  frame  of  the  loom,  and 
arrested  the  progress  of  the  slay  at  such  a  point  as  to  prevent  the 
shuttle  breaking  the  warp  threads,  at  the  same  time  throwing  the 
spring-lever  handle  out  of  its  place,  and  passing  the  strap  from  the 
fast  on  to  the  loose  pulley.  That  was  attended  with  so  violent  a 
concussion  as  frequently  to  break  various  parts  of  the  machinery. 
By  the  plaintiff  *s  invention,  the  whole  of  the  momentum  imparted 
to  the  slay,  and  consequently  to  the  stop-rod  finger,  is  received  on 
the  notch  at  the  upper  part  of  the  vertical  lever,  and,  by  that 
means,  is  transmitted  to  the  break,  which,  being  suspended  on  a 
point,  is  brought  in  contact  with  the  periphery  of  the  fly-wheel,  and 
immediately  stops  the  machinery  without  the  slightest  shock.  The 
arrangement  has  this  peculiar  property:  that,  the  higher  the 
[  *8i7  ]  velocity,  *the  intensity  of  the  momentum  increasing,  the  greater 
is  the  action  of  the  break  on  the  wheel.  The  clutch-box  is  a  well- 
known  mechanical  operation  for  stopping  and  setting  on  the  power, 
but  its  application  as  combined  with  the  break  is  new.  Before  the 
plaintiff's  invention,  breaks  of  various  kinds  had  been  used 
to  stop  the  fly-wheel,  but  no  break  had  been  applied  in 
the  manner  the  plaintiff  applied  it ;   namely,   by  employing  the 
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momentum  of  the  slay,  through  the  medium  of  the  finger  of  the      Sbllbbs 
stop-rod,  to  put  a  break  on  the  fly-wheel.  Dioki'vbon. 

In  September,  1848,  the  defendant  obtained  a  patent  for 
"  certain  improvements  in  and  applicable  to  looms  for  weaving,** 
and,  amongst  them,  he  claimed  a  novel  arrangement  of  apparatus 
for  throwing  the  loom  out  of  gear  when  the  shuttle  failed  to  complete 
its  course.  In  the  defendant's  apparatus  the  clutch-box  was  not 
used,  but  instead  of  it,  the  stop-rod  finger  acted  on  a  sliding-piece, 
or  loose  frog ;  and  instead  of  a  rigid  vertical  lever,  as  in  the  plain- 
tiff's machine,  the  defendant  used  an  elastic  horizontal  lever;  and, 
by  reason  of  the  pin  travelling  on  an  inclined  plane,  the  break  was 
applied  on  the  wheel  gradually,  and  not  simultaneously.  The  defen- 
dant's specification  relating  to  this  part  of  the  claim  was  as  follows : 

"  My  improvements  consist  of  a  certain  novel  construction  and 
arrangement  of  apparatus,  whereby  the  loom  is  thrown  out  of  gear 
and  its  motions  suspended  when  the  shuttle  fails  to  complete  its 
traverse  from  one  shuttle-box  to  the  other,  and  remains  in  the  shed 
while  the  reed  is  beating  up.  In  ordinary  power-looms  this  is 
effected  by  the  contact  of  the  '  finger '  of  the  '  stop-rod  '  with  the 
*  frog,'  a  rod  or  projection  from  the  latter  striking  the  *  spring 
handle '  and  traversing  the  driving-strap  from  the  fast  to  the  loose 
pulley,  or  by  allowing  the  reed  to  swivel  in  the  top  rail  or  slay-cap, 
and  making  a  spring  joint  in  the  back-board  of  the  shuttle-race, 
the  combined  action  of  which  *operate  by  the  intervention  of  levers  [  *318  ] 
upon  a  stop-rod,  and  placed  beneath  the  bed  of  the  slay,  the  finger 
of  which,  when  the  shuttle  is  caught  in  the  shed,  acts  upon  the 
spring  handle,  and  effects  the  stoppage  of  the  loom.  The  charac- 
teristic features  of  this  part  of  my  invention  are — that,  by  a  simple 
arrangement,  the  advantages  of  the  '  fast '  and  *  loose '  reed-looms 
are  combined;  that  it  is  suited  to  the  manufacture  of  light  or  heavy 
fabrics,  from  the  circumstance  that  the  reed  is  fast  or  immoveable 
80  long  as  the  shuttle  performs  its  duty  (and  is  therefore  equal  to 
beat  up  cloth  of  any  strength) ;  but  that,  when  the  shuttle  traps,  or 
is  caught  in  the  shed,  the  reed,  yielding  to  the  pressure  of  the 
shuttle,  swivels  in  the  slay-cap,  and  the  loom  is  immediately 
stopped,  without  injury  to  the  warp  or  weft.  The  absence  of  the 
shuttle  from  the  shuttle-box  while  the  reed  is  beating  up  permits  a 
small  finger  or  detector  to  act  upon  the  spring  handle  of  the  loom, 
and,  simultaneously  with  the  traverse  of  the  driving-strap  from  the 
fast  to  the  loose  pulley,  applies  a  break  to  the  periphery  of  the  fly- 
wheel.   These  operations  are  effected  with  a  fast  back-board  to  the 
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Sellers  shuttle-box,  and  an  ordinary  swell  therein,  which  latter  is  acted 
DioKiNsoH.  ^Pon  by  the  shuttle  at  every  prick,  while  the  slay-sword  is  neither 
recessed  or  cranked,  and  the  stop-rod  fixed  beneath  the  slay  is  dis- 
pensed with.  As  the  brake  levers  which  I  make  use  of  are  elastic 
in  their  action,  it  will  be  found,  that,  so  soon  as  the  frog  is  liberated 
from  contact  with  the  stop-rod,  or  the  spring  handle  is  placed  in  the 
working  position,  the  fly-wheel  is  also  relieved  from  the  pressure  of 
the  brake,  and  the  loom  is  prepared  to  resume  its  operations." 

It  was  objected,  on  the  part  of  the  defendant,  that  the  plaintiff's 
specification  did  not  sufficiently  state  the  nature  of  his  invention ; 
that,  if  the  claim  was  for  the  combined  action  of  the  clutch-box  and 
the  break,  there  was  no  infringement  of  that  combination ;  if  the 
claim  was  for  the  several  parts  of  the  machinery,  then,  the  clutch- 
[  *819  ]       box,  being  old,  the  ^patent  was  too  large.    The  learned  Judge  told 
the  jury  that  the  claim  of  the  plaintiff  was  not  for  the  principle 
either  of  stopping  power-looms  by  means  of  the  clutch-box,  or  of 
stopping  them  by  means  of  a  break  upon  the  fly-wheel,  but  it  was  for 
a  novel  arrangement  of  mechanism  designed  for  the  purpose  of 
instantly  stopping  the  whole  of  the  working  parts  of  the  loom 
whenever  the  shuttle  stops  in  the  shed,  without  such  a  concussion 
as  would  endanger  or  damage  the  machinery ;  that,  if  the  ques- 
tion were  whether  the  defendant  had  imitated  the  combined  action 
of  the  clutch-box  and  the  break,  undoubtedly  he  had  not  infringed 
the  plaintiff's  patent,  for  he  had  left  out  the  clutch-box ;  and  his 
Lordship  left  to  the  jury  the  following  questions :  ''  Is  the  plain- 
tiff's arrangement  of  machinery  for  stopping  looms,  by  means  of  the 
action  of  the  clutch- box  in  combination  with  the  action  of  the  break, 
as  described  by  the  plaintiff,  new ?    Is  it  useful?    Is  the  plaintiff's 
arrangement  of  machinery  for  bringing  the  break  into  connection 
with  the  fly-wheel  new  ?    Is  it  useful  ? .  Is  the  arrangement  of 
machinery  for  bringing  a  break  into  connection  with  the  fly-wheel 
in  the  machines  made  by  the  defendant  the  same  substantially  as 
the  plaintiff's  arrangement  of  machinery  for  that  purpose? "     The 
jury  answered  all  these  questions  in  the  affirmative;  whereupon  his 
Lordship  directed  a  verdict  for  the  plaintiff,  reserving  leave  for  the 
defendant  to  move  to  enter  a  verdict  for  him,  if  the  Court  should 
be  of  opinion  that  the  plaintiff  was  not  entitled  to  recover. 

Watson,  in  the  following  Michaelmas  Term,  obtained  a  rule 
nisi  accordingly,  and  also  for  a  new  trial,  on  the  ground  of 
misdirection ;  against  which 
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Martin,  Atherton,  and  Webster  now  showed  cause:  selleks 

r. 
First,  the  specification  is  good.     *     *     Secondly,  the  defendant     Dickinson. 

has  infringed  the  plaintiff's  patent.    It  is  clear  that  a  new  comhina-        t  ^20  ] 

tion  of  old  mechanism,  so  as  to  produce  a  new  effect,  may  be  the 

subject  of  a  patent,  and  whilst  it  is  in  force,  another  person  cannot 

use  any  part  of  that  combination  which  is  new.     *     *    Newton  v.        [  321  ] 

The  Gi'and  Junction  liailivay  Company  (i)  is  an  express  authority 

to  show  that  there  may  be  an  infringement  of  part  of  a  combination 

of  old  materials,  that  part  being  new  and  useful. 

Watson,  Crompton,  and  Cotding,  in  support  of  the  rule : 

The  main  question  depends  on  the  construction  to  be  put  upon 
the  specification.  If  the  claim  is  for  an  arrangement  or  combina-  . 
tion  of  known  materials,  there  has  been  no  infringement  of  that 
combination ;  but  if  the  claim  is  for  the  several  parts  described  in 
the  specification,  then,  one  of  those  parts  not  being  new,  the  patent 
is  void.  The  presumption  is,  that  the  claim  extends  to  the  whole 
and  to  each  part.     *     *     * 

Pollock,  C.B.:  [322] 

The  rule  ought  to  be  discharged.  The  question  resolves  itself 
into  two  points :  First,  whether  there  *is  any  objection  to  the  [  *323  ] 
specificatfon :  Secondly,  whether  the  patent  has  been  infringed. 
In  deciding  those  points,  we  must  bear  in  mind  that  the  jury  have 
found  that  the  plaintiff's  arrangement  of  machinery  for  stopping 
looms  by  means  of  the  action  of  the  clutch-box  in  combination  with 
the  action  of  the  break,  is  new  and  is  useful ;  also  that  so  much  of 
the  plaintiff's  arrangement  of  machinery  as  the  defendant  has  used, 
namely,  that  for  bringing  a  break  into  connection  with  the  fly- 
wheel, is  substantially  the  same  as  the  plaintiff's  arrangement  of 
machinery  for  that  purpose,  and,  in  addition,  is  of  itself  new  and 
useful.  Upon  those  findings,  and  referring  also  to  the  specifica- 
tion, I  have  no  difficulty  in  coming  to  the  conclusion  that  the 
verdict  ought  to  stand.  Whether  upon  the  evidence  the  jury  were 
justified  in  so  finding,  it  is  not  necessary  to  express  an  opinion, 
because  the  rule  was  not  obtained  on  the  ground  of  the  verdict 
being  against  evidence.  All  that  we  have  to  consider  is  the  con- 
clusion which  in  point  of  law  we  ought  to  arrive  at,  with  those 
facts  so  found  before  us. 

The  point  to  which  I  shall  first  address  myself  is,  whether  the 
(1)  See^wtf^  p.  691  (5  Ex.  331,  w.) 
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Skllcbs  specification  is  good.  With  the  facts  so  found,  I  am  of  opinion 
DioHMsoii.  ^^^^  ^^^  specification  is  perfectly  good.  The  first  finding  of  the 
jury  is,  that  the  arrangement  of  machinery  for  stopping  looms  by 
means  of  the  action  of  the  clutch-box  in  combination  with  the 
action  of  the  break,  is  new  and  useful.  Then,  is  that  sufficiently 
specified  ?  It  seems  to  me  it  is.  The  invention  of  the  plaintiff  is 
in  one  point  of  view  single.  He  calls  it  "  my  invention  of  certain 
improvements  in  looms  for  weaving; "  but  he  says  the  improvements 
apply  to  that  class  of  machinery  known  as  power-looms,  and  con- 
sist in  ''a  novel  arrangement  of  mechanism,  designed  for  the 
purpose  of  instantly  stopping  the  whole  of  the  working  parts  of 
the  loom  whenever  the  shuttle  stops  in  the  shed."  He  then 
describes  the  way  in  which  he  does  it.  He  says  that  the  common 
mode  is  performed  in  a  certain  manner ;  and  he  then  goes  on  to 
[  *324  ]  describe  *his  mode  of  separating  the  machine  from  the  moving 
power  by  means  of  a  clutch-box;  and  he  associates  with  that  a 
break,  the  effect  of  which  he  thus  expresses :  "  Simultaneously 
with  these  two  movements,  the  lower  end  of  the  vertical  lever 
causes  a  break  to  be  brought  in  contact  with  the  fly-wheel  of  the 
loom,  thus  instantaneously  stopping  every  motion  of  the  loom 
without  the  slightest  shock,  at  whatever  speed  the  loom  may  be 
working."  Then  comes  his  claim ;  and  I  must  say,  that  though  at 
first  I  doubted  whether  the  claim  consisted  of  two  parts  or  of  one 
only,  yet,  on  reading  the  specification  with  that  candour  and 
indulgence  with  which  a  specification  should  be  read,  it  appears  to 
me  to  consist  of  one  only.  He  says,  "  I  claim  as  my  invention 
the  above-described  novel  arrangement  of  mechanism ; "  and  we 
must  understand  the  expression  **  novel  arrangement "  to  mean  the 
same  thing  in  the  latter  part  of  the  specification  as  in  the  former  ; 
and  it  is  clear  that  in  the  former  it  means  one  thing  only.  He 
says,  my  invention  ''  consists  in  a  novel  arrangement  of  mechanism 
for  instantly  stopping  the  loom."  Then  he  mentions  the  occasion 
when  that  would  be  required,  viz.  "  whenever  the  shuttle  does  not 
complete  its  course  from  one  shuttle-box  to  the  other,"  by  discon- 
necting the  main  driving-pulley  from  the  driving- shaft ;  "and 
also,"  (which  ought  to  be  read  "  and  by  ")  the  method  of  bringing  a 
break  into  connection  with  the  fly-wheel,  for  the  purpose  of  prevent- 
ing the  lathe  or  slay  from  beating  up  any  further  and  injuring  the 
cloth  by  the  shuttle  stopping  in  the  shed  or  between  the  warp 
threads."  That  being  the  case,  the  specification  is  free  from  objection. 
The  next  point  is,  whether  there  has  been  any  infringement  of 
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the  patent.  The  argument  addressed  to  us  was,  that  this  is  a  Sbllebb 
patent  for  a  combination  of  old  and  new  mechanism,  and  the  diokinson. 
defendant  not  having  used  the  combination,  there  can  be  no 
infringement.  But  that  is  not  so.  There  may  be  an  infringe- 
ment by  using  so  much  of  a  combination  *as  is  material,  and  it  [  *S25  ] 
would  be  a  question  for  the  jury  whether  that  used  was  not  sub- 
stantially the  same  thing.  I  recollect  a  case  in  which  a  patent  was 
taken  out  for  an  invention,  a  part  of  which,  though  supposed  in 
the  first  instance  to  be  useful,  was  soon  found  to  be  prejudicial, 
and  was  afterwards  left  out;  but  the  patent  was  nevertheless 
sustained  (i).  Now,  suppose  that  had  been  a  mere  combination  of 
matters  entirely  new  as  a  combination,  but  all  of  them  old  singly, 
I  cannot  help  thinking  that  if  the  jury  had  found  that  the  sub- 
stantial parts  of  the  combination  were  used,  that  would  have  been 
an  infringement  of  the  patent.  Looking  at  this  in  the  spirit  with 
which  we  ought  to  view  a  patent  for  the  purpose  of  deciding  the 
rights  of  the  parties,  what  is  this  patent  for  ?  It  is  for  a  mode  by 
which  the  inventor  seeks  to  separate  the  machine  from  the  source 
of  power,  and  at  the  same  time  to  stop  the  momentum  which  has 
already  accumulated,  and  to  do  that  by  one  and  the  same  operation: 
in  fact,  to  make  the  machine  itself  do  it.  Whenever  the  occasion 
arises,  by  the  shuttle  remaining  among  the  sheds,  and  not  arriving 
at  the  shuttle-box,  the  machine  is  so  constructed  that  one  and  the 
same  operation  throws  it  out  of  gear  and  at  the  same  time  applies 
a  break  to  the  fly-wheel,  so  as  to  stop  the  momentum.  The  defen- 
dant has  substituted  for  the  clutch-box  the  old  plan  of  the  '  frog,' 
and  instead  of  separating  the  power  and  the  machine  by  a  clutch- 
box,  and  so  throwing  the  machine  out  of  gear,  he  has  followed  the 
old  mode  of  throwing  ofif  the  strap,  but  he  has  adopted  the  more 
important  and  substantial  improvement  of  the  break,  which  the 
jury  have  found  is  in  itself  an  arrangement  of  machinery  new  and 
useful.  What  would  have  been  the  effect  if  the  clutch-box  had  been 
entirely  new,  and  the  plaintiff  had  complained  of  its  use  only,  we 
are  not  now  called  upon  to  say  ;  but  I  think  it  may  be  laid  down  as  a 
general  proposition,  "^(if  a  general  proposition  can  be  laid  on  a  sub-  [  *326  ] 
ject  applicable  to  such  a  variety  of  matters  as  patent  law, — matters, 
indeed,  incommensurable  with  each  other,  for  the  same  doctrine 
which  would  apply  to  a  medicine  would  scarcely  apply  to  a  new 
material  or  a  new  metal,)  that  if  a  portion  of  a  patent  for  a  new 
arrangement  of  machinery  is  in  itself  new  and  useful,  and  another 
(1)  Probably  Letm's  ▼.  Marling,  34  B.  B.  313  (4  Car.  &  P.  52;  10  B.  &  G.  22.) 
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SBLLBR8  person,  for  the  purpose  of  producing  the  same  e£fect,  uses  that  portion 
DioKiNsoN.  ot  the  arrangement,  and  substitutes,  for  the  other  matters  combined 
with  it,  another  mechanical  equivalent,  that  would  be  an  infringe- 
ment of  the  patent.  Such  is  the  case  in  the  present  instance.  It 
appears  to  me,  with  reference  to  the  facts  found  by  the  jury,  that  the 
specification  is  good,  and  that  the  defendant  has  infringed  the  patent 

BoLFB,  B. : 

I  am  also  of  opinion  that  the  rule  ought  to  be  discharged.  The 
first  question  is,  what  is  the  construction  of  the  specification; 
because  when  that  is  once  ascertained,  the  rest  follows  as  of  course. 
In  my  opinion,  what  the  patentee  claims  is  a  matter  entirely  new, 
subject  to  a  qualification  which  I  shall  presently  mention.  I  come 
to  that  conclusion  on  reading  the  specification  as  a  person  of 
ordinary  understanding  would  do,  not  loosely  conjecturing  any- 
thing, but,  at  the  same  time,  not  scanning  it  as  if  it  were  a  special 
plea.  I  must  farther  say,  that  in  my  experience  I  never  saw  a 
fairer  specification,  or  one  more  calculated  fully  and  clearly  to 
express  what  the  invention  is.  The  plaintiff  begins  by  saying,  that 
his  improvements  **  consist  in  a  novel  arrangement  of  mechanism, 
designed  for  the  purpose  of  instantly  stopping  the  whole  of  the  work- 
ing parts  of  the  loom  whenever  the  shuttle  stops  in  the  shed."  It  is 
well  known,  that,  in  working  the  power-loom,  it  occasionally  happens 
that  the  shuttle  gets  entangled  in  the  warp,  and  if  the  machine  be  not 
instantly  stopped,  the  whole  fabric  is  liable  to  be  damaged.  The 
plaintiff  then  proceeds  to  tell  in  what  mode  that  has  hitherto  been 
[  •327  ]  *effect€d ;  and  for  this  purpose  it  is  not  necessary  to  consider 
whether  he  has  in  point  of  fact  correctly  stated  the  mode,  but  in 
construing  what  his  improvements  are,  we  must  consider  them  with 
reference  to  that  which  he  describes  as  the  present  mode,  and 
which  he  says  is  this.  (His  Lordship  read  that  part  of  the  speci- 
fication.) In  plain  language,  formerly  there  was  such  a  contriv- 
ance of  machinery,  that  whenever  the  shuttle  got  entangled,  in  an 
instant,  a  certain  part  of  the  machine,  which  he  calls  the  "finger," 
struck  against  a  thing  called  the  "  frog,"  which  was  fixed  to  the 
frame- work  of  the  machine,  the  effect  of  which  was  to  throw  the 
work  out  of  gear,  by  throwing  the  strap  off  the  fast  pulley  on  to  the 
loose  pulley.  Having  thus  stated  what  he  considered  the  old  mode, 
he  next  states  what  he  conceives  to  be  the  defects  of  that  mode. 
(His  Lordship  read  that  portion  of  the  specification.)  Then, 
having  stated  that  his  object  is  to  introduce  some  improvements 
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which  shall  have  the  same  effect  of  stopping  the  machine,  but  sellbbs 
without  the  violent  shock,  he  says  the  mode  he  proposes  is  this,  dioki'kbon. 
(His  Lordship  read  that  part  of  the  specification.)  That  is  to  say, 
whereas  heretofore  the  strap  has  been  thrown  ofif  by  the  finger 
striking  against  the  frame-work,  and  by  a  certain  apparatus  which 
shifted  it  from  the  fast  pulley  on  to  the  loose  pulley,  now  I  contrive 
to  avoid  that  shock,  by  making  the  finger  strike  on  a  vertical  lever* 
vibrating  on  a  pin  or  stud,  and  not  on  a  part  of  the  frame- work ; 
the  result  of  which  is,  that  by  a  certain  arrangement,  afterwarde 
described,  the  strap  is  thrown  ofif.  I  do  not  see  that  the  clutch-box 
is  claimed  as  an  invention.  He  conceives  that  the  best  mode  of 
fixing  on  the  machinery  is  with  a  clutch-box ;  and  in  substance  he 
says,  my  improvement,  which  mainly  consists  in  striking  the  vertical 
lever,  whether  in  connection  with  a  clutch-box  or  not,  has  the  efiTect 
of  throwing  the  machine  out  of  gear,  as  was  done  before,  but  with- 
out the  violence  of  the  shock.  And  he  then  adds,  ''  Simultaneously 
with  these  two  movements,  the  break  is  *brought  in  contact  with  [  •828  ] 
the  wheel."  (His  Lordship  read  that  part  of  the  specification.)  It 
is  wrong  to  suppose  that  in  this  specification  the  words  "  stopping 
every  motion  of  the  loom ''  necessarily  mean  the  moving  power. 
They  are  used  very  generally  for  ''  stopping  the  momentum  which 
the  machine  has  acquired."  Then,  what  is  it  the  plaintiff  has 
claimed?  Why,  whereas  formerly  the  mode  of  stopping  the 
machine  was  by  throwing  ofif  the  strap  by  means  which  caused  a 
violent  jar,  I  have  introduced  an  arrangement  of  machinery  which 
shall  have  the  same  efifect  of  throwing  ofif  the  strap  as  before,  but 
without  that  jar ;  and  I  mention  a  clutch-box  because  I  consider 
that  the  best  mode  of  fixing  on  the  wheels ;  and  simultaneously  I 
introduce  that  which  the  jury  have  found  to  be  a  complete  novelty. 
I  check  the  momentum  already  acquired,  by  making  the  same 
machinery  apply  the  break  to  the  fly-wheel.  Can  anything  be 
more  clear?  It  seems  to  me  wholly  a  new  invention;  except, 
indeed,  if  the  plaintifif  had  proceeded  against  any  person  for  using 
the  clutch-box,  or  for  throwing  the  strap  ofif  the  pulley,  he  could 
only  have  succeeded  by  showing  that  they  had  done  so  by  means 
of  the  vertical  lever.  The  whole  of  the  application  of  the  break  is 
a  novelty ;  as  to  the  other  part,  he  does  not  profess  it  to  be  a 
novelty :  on  the  contrary,  he  states  exactly  how  it  was  done  before, 
and  points  out  what  his  distinctions  are,  and  then,  after  having 
described  in  detail  the  mode  of  making  the  machinery  operate,  he 
says,  ''  I  claim  as  my  invention,"  &c.  (His  Lordship  read  that 
E.B. — VOL.  Lxxxir.  44 
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BELhMBB      portion  of  the  specification.)     It  seems  to  me,  therefore,  that,  look- 
DicKiMsoK.    ing  ftt  the  construction  of  this  specification,  what  the  plaintiff  claxnis 
is  a  new  invention  altogether,  by  making  the  stoppage  consist  in 
the  striking  of  a  finger  (nearly,  but  not  quite,  in  the  same  position 
as  in  the  old  machine),  not  against  the  frame- work,  but  against  a 
lever  arranged  in  the  mode  which  he  has  detailed  in  that  part  of  the 
specification  which  I  have  referred  to,  and  which  has  the  same 
[  *3S9  ]       effect  that  the  former  ^machine  had,  of  throwing  the  strap  off, 
whether  there  be  a  dutch-box  or  not ;  and  then  there  is  introduced 
a  new  element  altogether,  namely,  a  break,  which  at  the  same  time 
that  the  machinery  is  put  out  of  gear,  has  the  effect  of  stopping  the 
fly-wheel.    That  is  the  construction  of  the  specification.     Then  I 
think,  that  when  the  complaint  is,  that  the  infringement  has  been 
of  that  which  is  found  to  be  entirely  new,  the  learned  Judge  was 
perfectly  right  in  his  direction  to  the  jury.     The  question  was  not 
whether  there  had  been  any  infringement  of  the  combined  action 
of  the  clutch-box  and  the  break,  but  whether  the  defendant  imitated 
that  one  thing,  namely,  the  application  of  the  break  to  the  fly- 
wheel through  the  momentum  of  the  slay.     For  that  reason,  there 
having  been  no  misdirection,  there  can  be  no  new  trial,  and  the 
specification  being  good,  the  rule  must  be  discharged. 

Platt,  B.  : 

I  am  of  the  same  opinion.  Until  the  year  1845  there  was  no 
means  of  stopping  the  power-loom  when  the  shuttle  failed  to  per- 
form its  course,  without  causing  a  violent  shock.  The  plaintiff 
applied  his  ingenuity  to  the  subject,  and  elaborated  a  mechanical 
contrivance  for  stopping  the  loom  instantaneously,  and  without  any 
shock.  That  is  effected  by  a  combination  of  machinery  which  the 
jury  have  found  to  be  new  and  useful,  and  by  which  at  the  same 
moment  the  loom  is  put  out  of  gear  and  the  fly-wheel  is  instan- 
taneously stopped  by  a  pressure  equivalent  to  the  velocity  of  the 
machine  at  the  time ;  because  we  all  know  that  the  momentum  of 
the  machine  depends  on  the  quantity  of  matter  multiplied  into  the 
velocity,  and  the  quantity  of  matter  being  always  the  same,  of 
course  the  pressure  would  be  in  proportion  to  the  velocity  of  the 
machine.  The  counteracting  force  which  would  be  used  for  des^y- 
ing  its  momentum,  would  always  be  in  proportion,  and  therefore  it 
would  create  an  absolute  stability, — or  rather,  it  would  produce 
[  •380  ]  actual  quiet ;  because  two  forces  *of  the  same  amount,  opposed  to 
each  other  in  opposite  directions,  destroy  each  other.     Certainly  a 
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most  ingenious  invention.  Then  the  next  question  is,  whether  the  Bbllbrs 
plaintiff,  having  made  this  invention,  has  properly  described  it  in  diokinboit. 
his  specification.  He  first  points  out  the  object  of  his  improve- 
ments, namely,  ''instantly  stopping"  the  whole  of  the  working 
parts  of  the  loom  whenever  the  shuttle  stops  in  the  shed.  Then, 
after  giving  an  account  of  the  mode  in  which  looms  were  stopped 
up  to  that  time,  he  states  the  manner  in  which  he  proposes  to  do 
it;  and  then  he  concludes  by  stating  that,  simultaneously  with 
these  two  movements,  the  break  is  brought  in  contact  with  the  fly- 
wheel. Surely  any  one  who  reads  that  specification  must  under- 
stand what  the  object  of  the  invention  was ;  and  the  mode  by  which 
it  is  to  be  effected  is  most  minutely  described.  Then  what  does  the 
plaintiff  claim  ?  He  says,  "  I  claim  as  my  invention  the  above- 
described  novel  arrangement  of  mechanism."  What  for  ?  ''  For 
stopping  the  loom  whenever  the  shuttle  does  not  complete  its  course 
from  one  box  to  the  other."  Then  he  shows  how  that  is  done :  ''  by 
disconnecting  the  main  driving-pulley  from  the  driving-shaft ;  and 
also  by  the  method" — which  the  context  requires  to  be  read,  "  and 
by  the  method  of  bringing  a  break  into  connection  with  the  fly- 
wheel, for  the  purpose  of  preventing  the  lathe  or  slay  from  beating 
up  any  further,"  &c.  Therefore,  it  seems  to  me  that  the  specification 
most  distinctly  describes  the  invention  ;  and  the  jury  having  found 
that  it  is  new  and  useful,  and  that  the  act  of  the  defendant  was 
substantially  an  infringement  of  it,  the  rule  ought  to  be  discharged. 

RtUe  discharged. 


[  831.  n.  ] 


NEWTON  V.   The    GRAND  JUNCTION  RAILWAY        /^^t; 

Jan.  29. 

COMPANY  (1). 

(6  Ex.  331,  «.— 335,  n. ;  S.  0.  20  L.  J.  Ex.  427,  n.) 

Where  a  patent  is  granted  for  a  combination  of  several  things,  some  of 
which  are  old  and  some  new,  the  question  of  novelty  depends  upon  whether 
that  which  is  claimed  in  the  specification  as  a  whole  is  new. 

And  a  person  who,  by  some  chemical  or  mechanical  equivalent,  imitates 
a  part  of  such  combination  which  is  new  and  useful,  is  guilty  of  an 
infringement  of  the  patent. 

Case  for  the  infringement  of  a  patent  for  "certain  improvements 

in  the  construction  of  boxes  for  axles  or  axletrees  of  locomotive 

engines  and  carriages,  and  for  the  bearings  or  journals  of  machinery 

in  general/'     Pleas  (inter  cdia),  Not  guilty  ;  that  the  invention  was 

not  new ;  and  that  no  sufficient  specification  was  inroUed. 

(1)  Cited  in  Clark  v.  Adie  (1875)  L.  E.  10  Oh.  667,  673 ;  8.  C.  2  App.  Gas.  423, 
46  L.  J.  Oh.  698.— J.  G.  P. 

44— a 
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Nbwtoit  At  the  trial,   before  Cresswell,  J.,   at  the  Liverpool  Sammer 

Gband       Assizes,  1845,  it  appeared  that  the  patent  in  question  was  granted 
RailwIy^Co.  ^  *^®  plaintiff  in  May,  1848,  and  that  the  specification  (so  far  as 
material)  was  as  follows  :    ''  This  invention  consists   of  certain 
improvements  in  the  manner  of  making  or  constructing  the  boxes 
within  which  the  gudgeons  or  journals  of  machinery  of  various 
kinds,  and  particularly  the  axles  of  railroad  cars,  of  locomotive 
engines,  and  of  other  cars  and  carriages  are  to  run ;  and  those 
improvements  are  applicable  not  only  to  boxes  for  axles  or  gudgeons, 
which  are  divided  so  as  to  form  semi-cylinders,  but  also  to  boxes, 
bearings,  or  sockets  that  are  not  divided,  and  which  form  a  con- 
tinuous circle,  and«also  to  sockets  which  are  square,  or  of  any  other 
desired  form,  and  within  which  a  rod  or  bar  is  to  slide,  as,  for 
example, the  guide-rods  used  in  locomotive  and  other  steam  engines. 
The  boxes  in  which  the  gudgeons  or  axles  are  to  run  are  to  be 
formed  and  prepared  in  the  ordinary  way  of  those  which  are  to  be 
received  into  the  housings  or  plummer-blocks  of  locomotive  engines, 
cars,  and  other  machinery,  they  being  made  of  brass,  bell  metal, 
or  any  other  metal  or  metallic  compound  which  has  sufficient 
strength  and  is  capable  of  receiving  a  coating  of  tin.     The  inner 
parts  of  these  boxes  are  to  be  lined  with  any  of  the  harder  kinds  of 
metallic  compounds  or  alloys,  known  under  the  names  of  britannia 
metal  or  pewter,  and  of  which  compounds  or  alloys  block  tin  is  the 
basis.    An  excellent  compound  or  alloy  for  this  purpose  may  be 
prepared  by  taking  about  fifty  parts  of  tin,  five  of  antimony,  and 
one  of  copper ;  but  other  compounds  or  alloys  analogous  in  cha- 
racter may  be  used.    To  prepare  the  boxes  for  this  composition, 
they  are  to  be  cast  with  projecting  rims  or  fillets  along  their  interior 
edges,  and  on  their  ends  within  their  semi-cylindrical  parts,  or  on 
the  ends  only  of  the  boxes  or  sockets  when  they  are  not  divided. 
The  interior  of  these  boxes,  and  the  ledges,  fillets,  or  rims  above 
named  are  then  to  be  cleaned  and  tinned  in  the  usual  way  of  per- 
forming that  operation.    A  cylindrical  or  semi-cylindrical  core  of 
the  exact  size  (in  its  cylindrical  part)  of  the  gudgeon  or  axle  which 
is  to  run  within  the  bearing,  or  of  such  shape  and  dimensions  as 
may  be  necessary  for  the  sockets  of  a  slide,  or  of  the  stem  of  a  valve, 
is  then  to  be  taken,  and  upon  such  core  the  box  to  be  lined  is  to  be 
placed  in  such  manner  as  that  the  core  shall  coincide  within  the 
situation  that  the  axle  or  gudgeon,  slide  or  stem  is  to  occupy  within 
such  box  when  in  use.     The  boxes  are  to  be  of  such  size  as  that, 
when  the  core  is  so  placed,  it  shall  not  touch,  but  shall  be  nearly  in 
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contact  *with  the  projecting  rims  or  fillets ;  its  distance  therefrom      Newtok 
may  be  about  the  thirty-second  part  of  an  inch,  more  or  less.     The       grind 
ends  of  the  boxes  are  then  to  be  closed  by  any  suitable  means ;  so  i^^j'^^co 
that'  the  interior  shall  form  a  mould  to  receive  the  lining  of  com-     [  *S32,  n.  ] 
position,  metal,  or  alloy,  which  is  to  be  fused  and  poured  into  it,  a 
proper  aperture  being  prepared  for  that  purpose.     This  aperture, 
in  the  boxes  for  railroad  cars  and  locomotive  engines,  may  consist 
of  a  hole  an  inch  or  more  in  diameter,  left  through  their  middles  in 
the  act  of  casting  them,  and  in  all  cases  the  opening  may  be  so 
proportioned  as  to  suit  the  size  of  the  box  that  is  to  be  lined.    The 
metallic  composition,  when  melted  and  poured  into  the  box,  which 
has  been  prepared  by  being  tinned,   will  unite  firmly  with  its 
interior,  and  will  cover  the  edges  of  the  rims  or  fillets,  so  as  to 
prevent  contact  between  them  and  the  gudgeons,  axle,  slides,  or 
stems,  which  they  are  to  receive,  whilst  the  ledges  will,  at  the  same 
time,  effectually  prevent  any  tendency  in  the  composition,  metal, 
or  alloy  to  spread  from  the  weight  or  friction  of  the  load,  or  the 
motion  of  a  slide  or  stem.    In  boxes  thus  prepared,  the  heating 
and  abrasion,  which  are  so  apt  to  occur  in  boxes  so  ordinarily  con- 
structed, do  not  take  place,  and  their  durability  is  consequently 
increased.    By  the  employment  of  the  metallic  alloy  in  sheaves, 
and  other  articles  of  this  description,  and  the  substitution  of  a  hard 
compound  metal  of  copper  and  tin  for  the  iron  boxes  and  for  the 
iron  pins  or  axles  upon  which  the  sheaves  are  to  run,  the  injurious 
consequences  frequently  resulting  from  the  oxidation  of  the  iron 
are  obviated,  such  sheaves  always  turning  freely  on  their  pins  or 
axles,  whilst,  when  made  of  iron,  they  are  often  obstructed,  and 
sometimes  set  fast,  from  the  cause  above  named.    I  claim  as  the 
invention,   making  or  constructing  the  boxes  within  which  the 
journals  or  axles  of  machinery  are  to  run,  or  within  which  the  rods 
of  slides,  or  the  stems  of  valves,  and  other  analogous  parts  of 
naachinery  are  to  slide,  by  providing  them  with  rims  or  fillets  along 
their  edges  and  at  their  ends,  or  at  their  ends  only,  according  to  the 
nature  and  form  of  the  box,  in  the  manner  and  for  the  purpose 
herein  set  forth;  and  lining  such  boxes,  prepared  in  such  or  a 
similar  manner,  with  a  metallic  composition  or  alloy,  of  which  tin 
is  the  basis,  for  the  purpose  herein  fully  made  known  and  described. 
Instead  of  employing  rims  or  fillets  for  the  purpose  of  holding  or 
retaining  the  metallic  compound  or  alloy,  other  methods,  such  as 
knobs,  projections,  or  holes  may  be  adopted.      I  do  not  there- 
fore intend  to  confine  myself  to  the  precise  manner  in  which  the 
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Nbwtok      invention  is  carried  into  effect ;  it  ie  evident  that  the  mode  may  be 
Qrasv       varied  without  departing  from  the  nature  of  the  invention.'* 

Raili^t^Co.  Formerly,  the  boxes  in  which  the  axle-trees  of  locomotive  engine 
ran  were  made  of  hard  metal,  chiefly  brass,  and  consequently  heat- 
ing and  abrasion  existed  to  a  great  degree.  That  was  obviated  by 
the  plaintiff's  invention.  The  defendants,  after  the  date  of  the 
patent,  made  boxes  with  a  lining  of  tin  for  their  locomotive  engines ; 

[  •333,11.]  they  *did  not,  however,  make  their  boxes  with  rims  or  fillets,  or 
any  equivalent,  nor  did  they  use  any  alloy,  but  in  the  middle  of  the 
box,  while  the  brass  was  hot,  they  rubbed  a  stick  of  tin,  working  it, 
not  by  a  mould,  but  by  a  soldering-iron,  so  that  it  was  thick  in  the 
middle  and  fined  off  to  the  edges.  The  learned  Judge  told  the 
jury,  that  they  must  take  the  whole  of  that  for  which  the  patent 
was  granted,  including  the  fillets  within  the  outer  case,  as  well  as 
the  lining  with  tin  and  the  soft  metal,  and  say  whether  the  inven- 
tion was  new.  Also,  that  if  a  patent  was  granted  for  a  new 
combination  of  several  things  known  before,  that  did  not  prevent 
any  one  from  using  those  parts  which  were  old.  That  it  was  for 
the  jury  to  say,  whether  the  part  here  used  by  the  defendants  was 
substantially  the  same  thing  as  the  plaintiff's  invention.  They 
having  found  a  verdict  for  the  plaintiff,  in  the  following  Michaelnias 
Term  a  rule  nisi  was  obtained  to  set  aside  the  verdict,  and  for  a 
new  trial,  on  the  ground  (amongst  others)  of  misdirection,  against 
which, 

Baines,  Martin^  Adolphus^    and    Webster^  showed   caose  (l), 
(Jan.  29,  1846)  : 

With  respect  to  the  question  of  novelty,  they  argued,  that  the 
patent  was  for  a  combination  only,  and  therefore  the  jury  were 
properly  told  to  take  the  whole  of  that  for  which  the  patent  was 
granted,  and  say  whether  it  was  new.  As  to  the  question  of 
infringement,  they  argued  that  the  invention  consisted  in  the 
application  of  the  soft  metal  to  the  hard  metal,  for  the  purpose  of 
lessening  friction  ;  and  that  the  rims  or  fillets  were  not  an  essential 
part  of  the  patent,  but  merely  the  best  mode  of  carrying  out  the 
invention ;  and  that,  according  to  the  principle  laid  down  in  Heath 
V.  Unwin  (2),  if  a  person  substituted  an  equivalent,  whether  chemical 
or  mechanical,  for  a  part  of  an  invention  which  was  new  and  useful, 
that  was  an  infringement. 

(1)  Before  PoUook,  C.  B.,  Aldewon,  (2)  67  B.  R.  742  (13  M.  &  W.  583). 

B.,  and  Bolfe,  B. 
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Jervis,  Crompton,  and  Cowling^  in  support  of  the  rule,  argued,      Newton 
First,  That,  upon  the  true  construction  of  the  specification,  the       grI'nd 
claim  was  tot  lining  the  hard  metal  by  means  of  rims  or  fillets,  or  j^^J^^^^qq 
by  other  mechanical  means,  so  that  the  alloy  might  adhere ;  and 
that  the  learned  Judge  ought  to  have  left  it  to  the  jury  to  say 
whether  the  application  of  the  alloy,  combined  with  the  rims  and 
fillets,  was  new.     Secondly,  That  the  plaintiff's  was  a  mechanical, 
and  the  defendants'  a  chemical  process ;  and  that  the  use  of  a 
chemical  equivalent  was  no  infringement  of  a  mechanical  mode  of 
producing  a  certain  effect.    At  all  events,  the  learned  Judge  should 
have  left  it  to  the  jury  to  say  whether  the  defendants  had  infringed 
the  combination. 

Pollock,  C.  B,  : 

The  rule  ought  to  be  discharged.  The  criterion  to  be  applied  on 
inquiring  whether  the  subject-matter  of  a  patent  is  novel,  *is  to  [  *334,  n.  ] 
look  at  the  whole  specification,  and  see  what  is  there  claimed. 
Now,  referring  to  the  language  of  this  specification,  it  appears  to 
me,  that  in  substance  what  the  patentee  claims  is  the  lining  of 
these  boxes  with  an  alloy  of  tin,  having  certain  provisions,  partly 
mechanical  and  partly  chemical,  for  keeping  the  lining  in  its  place. 
That  the  mode  adopted  by  the  plaintiff  is  partly  chemical,  it  is 
impossible  to  doubt,  because  he  first  tins  the  inside  before  the  alloy 
is  introduced  ;  and  the  evidence  was,  that  by  means  of  that  tinning, 
the  alloy  is  made  to  unite  with  the  hard  metal,  which  it  would  not 
otherwise  do.  Therefore,  I  think  the  jury  were  correctly  told  that 
they  were  to  consider  whether  the  invention  was  new  as  a  whole, — 
not  whether  it  was  new  as  to  every  part ;  because  in  modern  times 
that  is  a  novelty  very  rarely  met  with  :  the  more  general  subject  of 
a  patent  now  is,  some  new  combination  or  new  application. 

With  respect  to  the  question  of  infringement,  it  appears  to  me 
that  the  direction  of  the  learned  Judge  was  perfectly  correct.  If  a 
Judge,  when  a  patent  case  is  before  him,  is  to  read  a  lecture  on  the 
natural  philosophy  which  belongs  to  the  patent,  and  to  be  strictly 
correct  in  every  remark  he  makes,  I  am  afraid  that  few  verdicts  in 
patent  cases  would  stand.  No  doubt  he  is  to  construe  the  specifica- 
tion, and  tell  the  jury  what  the  patent  is  for ;  but  it  is  for  them  to 
say  whether  the  facts  brought  before  them  do  or  do  not  amount  to 
an  infringement.  It  was  argued,  that  the  same  criterion  is  to  be 
applied  to  the  question  of  infringement  as  to  that  of  novelty.  But 
that  is  not  so.    In  order  to  ascertain  the  novelty,  you  take  the 
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entire  invention,  and  if,  in  all  its  parts  combined  together,  it 
answers  the  purpose  by  the  introduction  of  any  new  matter,  by  any 
new  combination,  or  by  a  new  application,  it  is  a  novelty  entitled  to 
a  patent.  But  in  considering  the  question  of  infringement,  all  that 
is  to  be  looked  at  is,  whether  the  defendant  has  pirated  a  part  of 
that  to  which  the  patent  applies ;  and  if  he  has  used  that  part  for 
the  purposes  for  which  the  patentee  adapted  his  invention,  and  for 
which  he  has  taken  out  his  patent,  and  the  jury  are  of  opinion  that 
the  difference  is  merely  colourable,  it  is  an  infringement.  For  these 
reasons  it  appears  to  me  that  there  was  no  misdirection. 


Aldebson,  B.  : 

I  am  of  the  same  opinion.    In  considering  whether  the  invention 
is  new,  the  proper  mode  is  to  take  the  specification  altogether,  and 
see  whether  the  matter  claimed  as  a  whole  is  new.    Now,  the  whole 
which  may  be  new  as  claimed,  may  consist  in  some  degree  of  old 
parts,  and  in  some  degree  of  new  parts.    The  question  of  novelty, 
however,  will  depend  on  whether  the  whole  taken  together  is  new, 
though  it  may  in  part  consist  of  old  parts,  provided  the  patentee 
does  not  claim  the  old  parts,  but  only  the  combination  of  them  and 
the  new.     If  that  be  so,  the  learned  Judge  was  perfectly  correct  in 
telling  the  jury  that  they  were  to  take  the  whole  of  the  specification 
into  their  consideration,  for  the  purpose  of  determining  whether 
the  invention  was  a  novelty. 
[  835,  n.  ]         Then,  as  to  the  infringement.    There,  undoubtedly,  the  question 
is  altogether  altered,  because,  where  the  invention  consists  partly  of 
what  is  old  and  partly  of  what  is  new,  the  combination  is  the  subject 
of  the  patent.    Therefore,  a  person  cannot  infringe  that  part  of  the 
patent  which  is  old,  because  the  public  cannot  be  prevented  from 
using  that  which  they  had  before  used  in  that  state.    If  the  inven- 
tion consists  of  something  new,  and  a  combination  of  that  with 
what  is  old,  then,  if  an  individual  takes  for  his  own  and  uses  that 
which  is  the  new  part  of  the  patent,  that  is  an  infringement  of  it 
The  question  left  to  the  jury  was,  whether  the  part  which  the 
defendants  had  infringed  was  or  was  not  a  new  part  of  the  invention. 
That  raises  the  question,  whether  the  soft  metallic  lining,  as  applied 
to  these  boxes,  was  or  was  not  a  new  invention.    If  the  defendants  had 
shown  that  that  part  of  the  invention  had  been  used  before,  that 
would  have  been  an  answer  to  the  infringement,  even  though  it  might 
not  have  been  a  sufficient  answer  to  the  question  of  novelty ;  but,  in 
Tuy  opinion,  the  evidence  was  materially  in  favour  of  the  plaintiff. 
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I  shall  add  very  few  observations ;  indeed  I  should  have  added       Grand 

Junction 
none,  had  it  not  been  for  the  way  in  which  the  matter  was  pressed  railway  Co. 

by  the  defendant's  counsel,  as  if,  in  construing  the  specification, 
the  invention  consisted  of  the  rims  or  fillets,  and  the  rest  was  a 
mere  adjunct.  They  discussed  and  scanned  the  language  of  the 
specification  in  the  same  sort  of  spirit  as  if  it  were  a  plea  or  repli- 
cation specially  demurred  to.  That  is  not  the  spirit  in  which  a 
specification  should  be  inspected.  The  proper  mode  is  to  construe 
it,  and  see  what  is  the  good  sense  of  it,  and  whether  that  which 
the  patentee  claims  as  his  invention  is  there  distinctly  and  clearly 
explained.  It  is  true  that  here  the  plaintiff  begins  by  describing 
the  form  of  the  boxes  in  which  this  lining  is  to  be  introduced  ;  but, 
on  looking  to  the  whole  specification,  it  is  evident  that  what  he 
means  by  *'  improved  boxes  "  is  boxes  having  a  linmg  of  soft  metal, 
that  lining  being  held  in  its  place  in  the  best  manner,  which  he 
points  out.  The  learned  Judge  told  the  jury,  that,  in  order  to  find 
the  infringement,  they  must  find  that  some  part  of  the  patent  (which 
means  some  material  part,  and  which  was  new),  had  been  used  by 
the  defendants.  There  was  no  evidence  of  the  defendants  having 
used  anything  but  the  lining  of  alloy ;  therefore,  when  the  jury  found 
infringement,  of  necessity  they  found  that  it  was  a  new  invention. 

Eule  discharged. 


1849. 
Dec.  7. 


HUTCHINSON  v.  The  YOEK,  NEWCASTLE,  and 

BERWICK  RAILWAY  COMPANY  (1).  i85o. 

(5  Ex.  343—363;  S.  C.  19  L.  J.  Ex.  296 ;  14  Jur.  837  ;  6  Bail.  Cas.  580.)  MayJ2. 

A  master  is  not  responsible  to  his  servant  for  injury  occasioned  by  the         [  843  ] 
negligence  of  a  fellow-servant  in  the  course  of  their  common  employment, 
provided  the  latter  be  a  person  of  competent  care  and  skill  (2). 

Therefore,  where  a  servant  of  a  Railway  Company,  in  discharge  of  his 
duty  as  such,  was  proceeding  in  a  train  under  the  guidance  of  others  of 
their  servants,  through  whose  negligence  a  collision  took  place,  and  he 
was  killed:  Held,  that  his  representative  could  not  maintain  an  action 
against  the  Company  under  Lord  Campbell's  Act,  9  &  10  Vict.  c.  93 ;  and 
that  it  made  no  difference  in  this  respect  whether  the  accident  was  occa- 
sioned by  the  negligence  of  the  servants  guiding  the  train  in  which  the 
deceased  was,  or  of  those  guiding  the  other  train,  or  of  both. 

A  declaration  in  an  action  imder  Lord  Campbell's  Act,  stated  that  H. 
was  in  the  employ  and  service  of  the  defendants,  and  that,  in  the  discharge 
of  his  duty  as  such  servant,  he  became  a  passenger  in  a  railway  carriage 

(1)  Cited  in   The  Petrel  [1893]  P.      (1866)  L.  E.  1  C.  P.  291,296,  per  Erlb, 
320,  324.  Ch.  J.,  and  Farwell  v.  Bt^ston  aiid  Wor- 

(2)  See  Tunney  v.  Midland  Bail,  Co,      ceeter  Eailroad  Corporation ^  4  Met.  49. 
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of  the  defendants,  drawn  by  a  steam-engine  under  the  g:uidanoe  of  the 
defendants,  to  wit,  by  their  servants ;  that  the  defendants  were  possessed 
of  another  steam-engine,  which  then  was  drawing  other  railway  carriages, 
and  which  was  under  the  guidance  of  the  defendants,  to  wit,  by  their 
seiTants ;  yet  the  defendants  conducted  themselves  so  negligently  in  and 
about  the  guidance  of  the  first-mentioned  engine  and  carriage,  and  also  in 
and  about  the  guidance  of  the  other  engine  and  carriages,  that  a  ooUiaioii 
took  place,  and  H.  was  thereby  killed.  Plea,  that  the  collision  took  place 
solely  thi-ough  the  negligence  of  the  servants  of  the  defendants ;  and  that 
the  engines  and  carriage,  at  the  time  when  &c.,  were  respectively  under 
the  guidance  of  the  servants  of  the  defendants,  who  were  fit  and  competent 
persons  to  have  the  guidance  of  the  same ;  and  that  the  negligence  was 
wholly  unauthorised  by  the  defendants,  and  without  their  leave,  licence, 
or  knowledge :  Held,  on  special  demurrer,  that  the  plea  did  not  amount  to 
the  general  issue. 


[  *344  ] 


Case  upon  the  statute  9  &  10  Vict.  c.  98.  The  declaratdon 
stated,  that  whereas  before  and  at  the  time  of  the  committing  of 
the  grievances  hereinafter  mentioned,  and  in  the  lifetime  of  Joseph 
Hutchinson,  the  said  Joseph  Hutchinson  was  in  the  employ  and 
service  of  the  defendants ;  and  while  in  such  service  and  employ, 
the  said  Joseph  Hutchinson,  at  the  request  of  the  defendants,  and 
in  the  discharge  of  his  duty  as  their  servant,  became  and  was 
a  passenger  in  a  certain  railway  carriage  of  the  defendants,  in 
and  upon  a  certain  railway  of  which  the  defendants  were  then 
possessed,  to  go  in  and  by  the  said  railway  carriage  from  a  certain 
place,  to  wit,  Yiego  Bank  Foot,  to  a  certain  other  place,  to  wit, 
South  Shields,  which  said  railway  carriage  then  was  drawn  in  and 
upon  the  said  railway  by  a  certain  locomotive  steam-engine,  and 
the  said  steam-engine  and  railway  carriage  then  were  under  the 
guidance,  government,  and  direction  of  the  defendants,  to  wit,  by 
certain  then  servants  of  the  defendants  in  that  behalf.  And  whereas 
also,  before  and  at  the  time  of  the  committing  of  the  grievances 
hereinafter  mentioned,  and  in  the  lifetime  of  the  said  Joseph 
Hutchinson,  the  defendants  were  possessed  of  a  certain  other 
locomotive  *  steam-engine,  which  was  then  drawing  divers,  to  wit, 
ten  other  railway  carriages,  in  and  upon  the  said  railway,  and  the 
said  last-mentioned  locomotive  steam-engine  and  railway  carriages 
then  were  under  the  guidance,  government,  and  direction  of  the 
defendants,  to  wit,  by  certain  then  servants  of  the  defendants  in 
that  behalf ;  yet  the  defendants,  well  knowing  the  premises,  hereto- 
fore and  in  the  lifetime  of  the  said  Joseph  Hutchinson,  and  after 
the  passing  of  a  certain  Act  of  Parliament  made  and  passed  in  the 
session  of  Parliament  holden  in  the  ninth  and  tenth  years  of  the 
reign  of  her  Majesty  Queen  Victoria,  ''  for  compensating  the  familiea 
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of  persons  killed  by  accidents,"  to  wit,  on  &c.,  behaved  and  con-  HuTOHnreoy 
ducted  themselves  in  so  negligent,  careless,  unskilful,  and  improper  tobk\ew- 
manner  in  and  about  the  guidance,  government,  and  direction  of  ^^^^^10^^ 
the  said  first-mentioned  locomotive    steam-engine    and    railway  BailwatOo. 
carriage  in  which  the  said  Joseph  Hutchinson  was  such  passenger 
as  aforesaid,  and  also  in  and  about  the  guidance,  government,  and 
direction  of  the  said  other  locomotive  steam-engine,  and  of  the 
said  other  railway  carriages  hereinbefore  mentioned,  that  by  and 
through  the  carelessness,  negligence,  unskilfulness,  and  default  of 
the  defendants  and  their  servants  in  that  behalf,  and  for  want  of 
due  care  and  attention,  the  said  last-mentioned  locomotive  steam- 
engine  so  drawing  the  said  last-mentioned  railway  carriages  as 
aforesaid,  to  wit,  on  &c.,  was  violently  driven  upon  and  against 
and  came  into  collision  with  the  said  railway  carriage  in  which 
the  said  Joseph  Hutchinson  was  such   passenger  as  aforesaid, 
by  means  whereof  the  said  Joseph  Hutchinson  then  was  greatly 
cut,  crushed,  and  wounded,   and  of  the  said  cuts,  crushes,  and 
wounds  died,  leaving  him  surviving  the  plaintiff,  who  before  and 
at  the  time  of  his  death  was  his  wife,  and^  Balph  Hutchinson, 
Elizabeth  Hutchinson,  &c.,  who  before  and  at  the  time  of  his 
death  were  his  children,  to  the  damage  of  the  plaintiff  as  such 
administratrix,  (fee. ;  and  thereupon  the  plaintiff,  as  such  adminis- 
tratrix, *and  for  the  benefit  of  herself  and  of  the  said  children  of      [  *346  ] 
the  said  Joseph  Hutchinson,  according  to  the  provisions  of  the  said 
statute,  brings  her  suit,  <fec. 

Plea,  that,  at  the  said  time  when  &c.,  the  locomotive  steam- 
engine  in  the  declaration  secondly  mentioned  was  driven  upon  and 
against  and  came  in  collision  with  the  said  railway  carriage  in 
which  the  said  Joseph  Hutchinson  was  such  passenger  as  in  the 
declaration  mentioned,  in  manner  and  form  as  in  the  declara- 
tion is  alleged,  solely  by  and  through  the  carelessness,  negligence, 
unskilfulness,  and  default  of  the  said  servants  of  the  defendants  in 
the  declaration  in  that  behalf  mentioned,  and  for  want  of  due  care 
and  attention  by  them,  and  not  by  or  through  any  other  negligence, 
unskilfulness,  default,  or  want  of  due  care  and  attention ;  and  that 
the  said  engines  and  carriages  in  the  declaration  in  that  behalf 
mentioned,  at  the  said  time  when  &c.,  were  respectively  under  the 
guidance,  government,  and  direction  of  the  said  several  servants  of 
the  defendants  in  the  declaration  mentioned,  and  of  no  other  person 
or  persons ;  and  that  the  said  several  servants  were  then  severally 
fit  and  competent  persons  to  have  the  guidance,  government,  and 
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HuTOHiMsoN  direction  of  such  engines  and  carriages  as  aforesaid  respectively,  as 
YoBK,  Nbw-   he  the  said  Joseph  Hutchinson  at  the  said  time  when  &c.  well  knew. 
^^KRwicK^  And  the  defendants  further  say,  that  the  said  carelessness,  negli- 
Railway  Co.  gence,  unskilfulness  and  default,  and  want  of  due  care  and  atten- 
tion of  the  said  servants  of  the  defendants  in  the  declaration  in 
that  behalf  mentioned,  at  the  said  time  when  &c.,  and  always,  were 
wholly  unauthorised  by  the  defendants,  and  were  entirely  without 
the  leave  or    licence,   knowledge,  sanction,   or    consent   of    the 
defendants.    Verification. 

Special  demurrer,  -assigning  for  causes  that  the  plea  is  an  argu- 
mentative denial  of  the  cause  of  action,  and  amounts  to  the  general 
issue.    Joinder  therein. 

[  346  ]  Hugh  Hill  argued  in  support  of  the  demurrer  in  last  Michael- 

mas vacation  (Dec.  7) : 

The  first  question  is,  whether  the  declaration  is  good.  It  may  be 
conceded,  that,  unless  the  intestate  could  have  sued,  his  adminis- 
tratrix cannot  maintain  this  action.  It  is  important,  in  the  first 
instance,  to  ascertain  what  is  the  true  principle  of  law  where  a 
servant  has  met  with  injury  through  the  negligence  of  another 
servant  of  the  same  employer.  The  only  reported  case  bearing  on 
the  point  is  that  of  Priestley  v.  Fowler  (i).  There  the  declaration 
stated,  that  the  plaintiff  was  a  servant  of  the  defendant  in  his  trade 
of  a  butcher ;  that  the  defendant  had  desired  and  directed  the 
plaintiff,  so  being  his  servant,  to  go  with  and  take  certain  goods  of 
the  defendant  in  a  certain  van  of  the  defendant's  then  used  by  him, 
and  conducted  by  another  of  his  servants,  in  carrying  goods  for 
hire  upon  a  certain  journey ;  that  the  plaintiff,  in  pursuance  of 
such  desire  and  direction,  accordingly  commenced  and  was  pro- 
ceeding and  being  carried  and  conveyed  by  the  said  van  with  the 
said  goods ;  and  it  became  the  defendant's  duty  to  use  proper  care 
that  the  van  should  be  in  a  proper  state  of  repair  and  should  not 
be  overloaded,  and  that  the  plaintiff  should  be  safely  and  securely 
carried  thereby ;  nevertheless,  that  the  defendant  did  not  use  proper 
care  that  the  van  should  not  be  overloaded  or  that  the  plaintiff 
should  be  safely  or  securely  carried ;  in  consequence  of  the  neglect 
of  which  duties,  the  van  broke  down,  and  the  plaintiff  was  thrown 
to  the  ground  and  his  thigh  fractured  ;  and  it  was  held,  on  motion 
in  arrest  of  judgment,  that  the  action  was  not  maintainable.  That 
case,  however,  depends  on  this  principle,  that,  where  the  common 
(1)  49  R.  E.  496  (3  M.  &  W.  1). 
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prudence  and  caution  of  man  are  sufficient  to  guard  bim,  the  law  Hutchikbon 

will  not  protect  him  in  his  negligence :  2  Smith's  Lead.  Gas.  69.  york**Nbw- 

Many  of  the  instances  there  put  as  illustrations  by  Lord  Abingbr,  ^^^^^^^^^ 

were  not  cases  *of  master  and  servant.  railway  Co. 

[  •347  ] 

(Parkb,  B.,  referred  to  Wigmore  v.  Jay  (i).) 

It  may  be,  that  where  the  damage  is  necessarily  incident  to  the 
employment,  the  servant  cannot  maintain  an  action  against  his 
master  for  an  injury  arising  out  of  it;  but  why  should  a  servant  be 
without  remedy  in  cases  where  a  stranger  may  sue  ?  The  declara- 
tion shows  that  no  care  or  foresight  of  the  deceased  would  have 
protected  him.  There  was  no  personal  negligence  on  his  part.  He 
had  nothing  to  do  with  the  guidance  or  management  of  the  trains. 
If  a  servant  is  sent  on  an  errand,  and,  while  crossing  the  road,  his 
master's  carriage  is,  through  the  negligence  of  the  coachman, 
driven  over  him,  is  he  to  be  without  remedy  because  he  serves  the 
same  master  ?  Or  suppose  a  railway  clerk  is  injured,  while  crossing 
the  line  in  the  performance  of  his  duties  as  clerk.  Where  the  injury 
does  not  result  from  danger  so  connected  with  the  employment  that 
the  servant  would  be  necessarily  exposed  to  it,  the  master  is  liable. 
Here  the  deceased  was  a  passenger  in  another  train.  The  declara- 
tion alleges  that  the  injury  was  caused  by  the  negligence  of  the 
defendants,  and  that  is  admitted  by  the  plea.  It  is  immaterial  that 
there  was  also  negligence  on  the  part  of  the  drivers  of  the  train  in 
which  the  deceased  was :  Biidge  v.  The  Grand  Junction  Railway 
Company  (2),  Davies  v.  Mann  (3). 

(Parkb,  B.,  referred  to  Thorogood  v.  Bryan  (4).) 

Secondly,  the  plea  is  bad  on  special  demurrer.    It  confesses  but 
does  not  avoid  the  cause  of  action.    «    *    ♦ 

J.  Addison f  contra :  [  348  ] 

The  plaintiff  could  not  succeed  at  the  trial,  unless  he  proved  that 
the  injury  was  caused  by  the  joint  negligence  of  the  persons  in 
charge  of  the  two  trains.  But  the  declaration  is  bad  in  substance. 
The  reason  why  a  passenger  may  maintain  an  action  against  the 
Company,  while  a  servant  cannot,  is,  that  the  Company  have  con- 
tracted with  the  former  for  his  safe  conveyance,  while  the  latter,  by 
entering  into  the  service,  virtually  undertakes  all  ordinary  risks 

(1)  Post,  p.  706  (5  Ex.  354).  (4)  8  C.  B.  116  [overruled,  MilU  v. 

(2)  49  B.  11.  690  (3  M.  &  W.  244).  Ai-mstrong  (1888)  13  App.  Cas.  1], 

(3)  62  E.  B.  698  (10  M.  &  W.  646). 
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HuTCHTKsoN  incident  to  it.  The  present  case  is  not  distinguishable  in  principle 
joRi^'^KW'  from  Priestley  v.  Fowler  and  Wifftnore  v.  Jay.  Indeed,  it  is  difficult 
cABTLK,AiiD   f^  qqq  ^jjy  ^  mastor  should  be  responsible  for  the  acts  of  his  ser- 

15EBWICK 

Railway  Co.  vants  inter  se.  There  is  no  duty  or  contract  either  expressed  or 
implied.  If  a  sailor  were  injured  by  the  negligence  of  another 
sailor  in  the  performance  of  his  duty,  could  it  be  argued  that  the 
owner  of  the  vessel  was  liable  ?  Or  suppose  the  case  of  two  grooms 
riding  together,  and  the  one  by  his  negligence  injures  the  other. 
The  Company  might  perhaps  be  responsible  for  gross  negligence, 
if,  for  instance,  they  employed  incompetent  persons ;  but  that  is  not 
the  case  here. 
The  plea  does  not  amount  to  the  general  issue.    *     *    * 

[  349  ]  Hvgh  Hillf  in  reply  : 

If  it  be  necessary,  in  order  to  maintain  the  action,  to  prove  gross 
negligence  on  the  part  of  the  Company,  the  declaration  must  be 
read  as  averring  such  negligence;  and  if  the  plea  be  taken  as 
alleging  that  the  defendants  used  ordinary  care,  that  is  bad  as 
an  argumentative  denial  of  gross  negligence.  The  declaration 
would  be  supported  by  proof  of  negligence  on  the  part  of  the 
drivers  of  the  train  in  which  the  deceased  was  not.  Suppose  the 
case  of  a  collision  between  two  carriages  coming  in  opposite  direc- 
tions, by  which  a  person  in  the  highway  was  injured,  and  he 
brought  an  action  charging  them  with  joint  negligence,  if  it  turned 
out  that  one  only  was  guilty  of  negligence,  he  would,  nevertheless, 
be  entitled  to  recover. 

Cur,  adv.  vtdt. 

The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B.  : 

This  was  an  action  under  Lord  Campbell's  Act,  brought  by  the 
plaintiff  as  administratrix  of  her  deceased  husband  Joseph 
Hutchinson,  to  recover  compensation  from  the  defendants  on  the 
ground  that  he  had  met  with  his  death  by  reason  of  the  negU- 
gence  of  their  servants.  (His  Lordship  stated  the  pleadings.) 
On  this  record  the  question  is,  whether  the  defendants  are  liable 
for  an  injury  occasioned  to  one  of  their  own  servants  by  a  collision, 
while  he  was  travelling  in  one  of  their  carriages,  in  discharge  of 
his  duty  as  their  servant,  in  respect  of  which  injury  they  would 
undoubtedly  have   been   liable,  if  the  party  injured  had  been  a 
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stranger  travelling  as  a  passenger  for  hire.    We  think  they  are   HuTOHnrsoN 

not.    This  case  appears  to  ns  to  be  undistinguishable  in  principle   tobk,  New- 

from  that  of  Priestley  v.  Fowler  (i).     In  that  case  the  plaintiff  was   ^^^^^',0^^ 

*the  servant  of  the  defendant,  and  had  sustained  an  injury  by  the  Railway  Co. 

defendant  having  over-loaded  a  van,  in  which  he  the  plaintiff  was       1^  *f^^  ^ 

travelling  by  direction  of  defendant  in  discharge  of  his  ordinary 

duties.     That  case  was  fully  considered,  and  the  Court,  after  a 

verdict  for  the  plaintiff,  arrested  the  judgment,  on  the  ground  that 

a  master  is  not  in  general  liable  to  one  servant  for  damage  resulting 

from  the  negligence  of  another ;  and  some  of  the  inconveniences, 

not  to  say  absurdities,  which  would  result  from  a  contrary  doctrine, 

were  there  pointed  out.    The  principle  upon  which  a  master  is  in 

general  liable  to  answer  for  accidents  resulting  from  the  negligence 

or  unskilfulness  of  his  servant,  is,  that  the  act  of  his  servant  is  in 

truth  his  own  act.    If  the  master  is  himself  driving  his  carriage, 

and  from  want  of  skill  causes  injury  to  a  passer-by,  he  is  of  course 

responsible  for  that   want   of   skill.      If,   instead  of  driving  the 

carriage  with  his  own  hands,  he  employs  his  servant  to  drive  it,  the 

servant  is  but  an  instrument  set  in  motion  by  the  master.    It  was 

the  master's  will  that  the  servant  should  drive,  and  whatever  the 

servant  does  in  order  to  give  effect   to  his  master's  will  may  be 

treated  by  others  as  the  act  of  the  master :  "  Qui  facit  per  aliunif 

facit  pel'  «e." 

So  far  there  is  no  difficulty.  Equally  clear  is  it,  that  though  a 
stranger  may  treat  the  act  of  the  servant  as  the  act  of  his  master, 
yet  the  servant  himself,  by  whose  negligence  or  want  of  skill  the 
accident  has  occurred,  cannot.  And,  therefore,  he  cannot  defend 
himself  against  the  claim  of  a  third  person ;  nor,  if  by  his  un- 
skilfulness he  is  himself  injured,  can  he  claim  damages  from 
his  master  upon  an  allegation  that  his  own  negligence  was,  in 
point  of  law,  the  negligence  of  his  master.  The  grounds  for  these 
distinctions  are  so  obvious  as  to  need  no  illustration. 

The  difficulty  is  as  to  the  principle  applicable  to  the  case  of 
several  servants  employed  by  the  same  master,  and  injury  resulting 
to  one  of  them  from  the  negligence  of  ^another.  In  such  a  case,  [  *35i  ] 
however,  we  are  of  opinion  that  the  master  is  not  in  general 
responsible,  when  he  has  selected  persons  of  competent  care  and 
skill.  Put  the  case  of  a  master  employing  A.  and  B.,  two  of  his 
servants,  to  drive  his  cattle  to  market.  It  is  admitted,  that  if  by 
the  unskilfulness  of  A.  a  stranger  is  injured,  the  master  is 
(1)  49  R.  B.  496  (3  M.  &  W.  1). 
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HuTOHiKsoN  responsible.    Not   so,  if  A.  by  his   unskilfulness  hurts   himself; 
York,  New-   be  cannot  treat  that  as  the  want  of  skill  of  his  master.     Suppose, 
^'^Bkbwiok^   then,  that  by  the  unskilfulness  of   A.,  B.  the  other  servant    is 
Railway  Co.  injured  while  they  are  jointly  engaged  in  the  same  service,  there  we 
think  B.  has  no  claim  against  the  master.     They  have  both  engaged 
in  a  common  service,  the  duties  of  which  impose  a  certain  risk  on 
each  of  them  ;  and  in  case  of  negligence  on  the  part  of  the  other, 
the  party  injured  knows  that  the  negligence  is  that  of  his  fellow- 
servant  and  not  of  his  master.    He  knew,  when  he  engaged  in  the 
service,  that  he  was  exposed  to  the  risk  of  injury,  not  only  from 
his  own  want  of  skill  or  care,  but  also  from  the  want  of  it  on  the 
part  of  his  fellow- servant ;  and  he  must  be  supposed  to  have  con- 
tracted on  the  terms  that,  as  between  himself  and  his  master,  he 
would  run  this  risk. 

Now,  applying  these  principles  to  the  present  case,  it  follows 
that  the  plaintiff  has  no  title  to  recover.  Hutchinson,  in  the  dis- 
charge of  his  duty  as  one  of  the  servants  of  the  defendants,  had  put 
himself  into  one  of  their  railway  carriages  under  the  guidance  of 
others  of  their  servants,  and  by  the  neglect  of  those  other  servants, 
while  they  were  engaged  together  with  him  in  one  common  service, 
the  accident  occurred.  This  was  a  risk  which  Hutchinson  must 
be  taken  to  have  agreed  to  run  when  he  entered  into  the  defendants' 
service,  and  for  the  consequences  of  which,  therefore,  they  are  not 
responsible.  The  declaration,  indeed,  states  the  accident  to  have 
arisen  from  the  combined  neglect  of  the  servants  who  were 
managing  the  carriages  in  which  the  deceased  was  travelling,  and 
[  *852  ]  of  others  of  their  ^servants  who  were  managing  the  train  with 
which  the  plaintiff's  carriage  came  into  collision.  And  Mr,  Hill 
argued,  that  this  allegation  is  divisible,  and  that,  in  order  to 
sustain  the  declaration,  it  would  not  be  necessary  to  prove  any  negli- 
gence on  the  part  of  the  train  in  which  Hutchinson  was  travelling ; 
that  it  would  be  sufQcient  to  prove  negligence  on  the  part  of  the 
other  train ;  and  so  he  contended  that,  even  admitting  the 
defendants  would  not  be  liable  for  any  neglect  on  the  part  of  those 
who  were  managing  the  train  in  one  of  the  carriages  in  which 
Hutchinson  was  travelling,  yet  there  could  be  no  principle  exempting 
them  from  liability  for  the  acts  of  those  who,  though  equally  with 
Hutchinson  servants  of  the  defendants,  were  not,  at  the  time  of  the 
accident,  engaged  in  any  common  act  of  service  with  him.  But  we 
do  not  think  there  is  any  real  distinction  between  the  two  cases. 
The  principle  is,  that  a  servant,  when  he  engages  to  serve  a  master, 
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undertakes,  as  between  him  and  his  master,  to  ran  all  the  ordinary   Hutchinson 
risks  of  the  service,  and  this  includes  the  risk  of  negligence  on  the    yobk^'new- 
part  of  a  fellow-servant,  whenever  he  is  acting  in  discharge  of   ^^br^',cic° 
his  duty  as  servant  of  him  who  is  the  common  master  of   both.   Railway  Co. 
The    death    of   Hutchinson   appears    on  the  pleadings  to   have 
happened  while  he  was  acting  in  the  discharge  of  his  duties  to  the 
defendants  as  his  master,  and  to  have  been  the  result  of  careless- 
ness on  the  part  of  one  or  more  other  servant  or  servants  of  the 
same  master  while  engaged  in  their  service ;  and  whether  the  death 
resulted  from  the  mismanagement  of  the  one  train  or  of  the  pther, 
or  of  both,  does  not  afifect  the  principle :  in  any  case  it  arose  from 
carelessness  or  want  of  skill,  the  risk  of  which  the  deceased  had,  as 
between  himself  and  the  defendants,  agreed  to  run. 

It  may,  however,  be  proper  with  reference  to  this  point  to  add, 
that  we  do  not  think  a  master  is  exempt  from  responsibility  to  his 
servant  for  an  injury  occasioned  to  him  by  the  act  of  another 
servant,  where  the  servant  injured  *was  not,  at  the  time  of  the  [  *3m  ] 
injury,  acting  in  the  service  of  his  master.  In  such  a  case  the 
servant  injured  is  substantially  a  stranger,  and  entitled  to  all  the 
privileges  he  would  have  had,  if  he  had  not  been  a  servant. 

It  was  contended  that  the  plea  in  this  case  is  bad  on  special 
demurrer,  as  being  but  an  argumentative  denial  of  the  cause  of 
action  stated  in  the  declaration.  But  we  think  Mr.  Addison 
successfully  showed  this  objection  to  be  unfounded.  Though  we 
have  said  that  a  master  is  not  in  general  responsible  to  one  servant 
for  an  injury  occasioned  to  him  by  the  negligence  of  a  fellow-servant 
while  they  are  acting  in  one  common  service,  yet  this  must  be 
taken  with  the  qualification  that  the  master  shall  have  taken  due 
care  not  to  expose  his  servant  to  unreasonable  risks.  The  servant, 
when  he  engages  to  run  the  risks  of  his  service,  including  those 
arising  from  the  negligence  of  fellow-servants,  has  a  right  to  under- 
stand that  the  master  has  taken  reasonable  care  to  protect  him 
from  such  risks  by  associating  him  only  with  persons  of  ordinary 
skill  and  care ;  and  the  object  of  the  plea  in  this  case  is  to  show 
that  the  defendants  had  discharged  this  duty,  the  omission  to 
discharge  which  might  have  made  them  responsible  to  the  deceased. 
The  plea,  therefore,  appears  to  us  not  to  be  open  to  the  objection 
insisted  on.  For  these  reasons  we  are  of  opinion  that  the  plainti£f 
has  shown  no  ground  of  action,  and  so  our  judgment  must  be  for 
the  defendants. 

Judgment  for  the  defendants, 
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I860.  WIGMORE  V.  JAY(l). 

May  22. 
(5  Ex.  ;^54— 358 ;  S.  C.  19  L.  J.  Ex.  300;  14  Jur.  837.) 

The  defendant,  a  master  builder,  having  contracted  to  build  a  certain 
building,  employed  W.  as  a  bricklayer.  The  scaffolding  was  erected  under 
the  superintendence  of  the  defendant's  foreman,  the  defendant  not  being 
present,  and  was  constructed  by  men  in  the  employ  of  the  defendant,  who 
used  an  unsound  ledger  pole,  in  consequence  of  which  the  scaffold  broke 
while  W.  was  at  work  upon  it,  and  he  was  thrown  to  the  ground  and  killed. 
The  unsoundness  of  the  pole  had  been  previously  pointed  out  to  the  foreman : 
Held,  that  no  action  could  be  maintained  against  the  defendant  under  the 
9  &  10  Yict  c.  93,  there  being  no  evidence  that  the  foreman  was  an  improper 
person  to  employ  for  that  purpose. 

Case  upon  the  statute  9  &  10  Yict.  c.  93.  The  declaration  stated, 
that  the  defendant  carried  on  the  business  of  a  builder,  and  was 
employed  in  the  way  of  his  business  to  build  a  certain  building,  to 
wit,  a  wing  to  "  The  London  University ; "  and  thereupon,  the 
defendant,  being  such  builder  and  so  employed,  did  construct  and 
erect,  and  from  thence  until  the  giving  way  and  breaking  down  of 
the  same,  kept  and  continued  erected,  a  certain  scaffold  for  the 
workmen  and  servants  employed  by  him  in  the  building  of  the  said 
building,  and  of  whom  the  said  C.  Wigmore  was  one,  to  carry  on 
thereon  and  by  means  thereof  the  work  of  building  the  wall  and 
other  parts  of  the  building,  and  for  that  purpose,  and  in  the  course 
of  their  employment,  to  be  and  continue  upon  the  scaffolding  with 
their  tools,  and  with  bricks,  mortar,  &c.,  at  great  heights  above  the 
ground  ;  and  thereupon  it  became  and  was  the  duty  of  the  defendant 
to  have  and  keep  the  scaffolding  and  every  part  thereof  constructed 
of  sound,  safe,  and  sufficient  materials  and  poles,  and  to  take  and 
use  due  and  proper  care  and  skill  in  that  behalf,  and  otherwise  in 
and  about  the  constructing,  erecting,  and  keeping  of  the  scaffolding, 
to  prevent  the  workmen  and  servants  of  him  the  defendant,  while 
so  employed  upon  the  scaffolding  at  such  great  heights  above  the 
ground,  from  falling  and  being  cast  and  thrown  therefrom  down  to 
the  ground  by  the  giving  way  and  breaking  down  of  the  scaffolding 
or  any  part  thereof ;  nevertheless  the  defendant,  not  regarding  his 
said  duty,  did  not  nor  would  have  or  keep  the  scaffolding  constructed 
of  sound,  safe,  or  sufficient  materials  or  poles,  or  take  or  use  due  or 
proper  care  or  skill  in  that  behalf  or  otherwise  &c. ;  but,  on  the  con- 
trary thereof,  the  defendant  negligently,  wrongfully,  and  injuriously 
[  *866  ]  used  a  certain  unsound  and  ^decayed  pole,  he  the  defendant  then 
and  at  all  times  afterwards  having  had  notice  that  the  same  was 

(1)  See  cases  noted  on  Hutchinson  v,  York^  &c,  Ry.  Co.,  p.  697,  above. 
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unsound  and  decayed,  to  be  and  form  a  certain  part  of  the  scaffold-     Wigmorb 

ing,  to  wit,  one  of  the  ledger  or  horizontal  poles  thereof,  at  a  great        j*V. 

height,  to  wit,  at  the  height  of  forty-five  feet  above  the  ground  ;  and 

the  defendant  so  having  notice  of  the  premises,  then  negligently, 

wrongfully,  and  injuriously  formed  and  constructed  the  said  part 

of  the  scaffolding  of  such  unsound  and  decayed  pole,  and  negligently 

&c.  kept  and  continued  the  said  part  so  formed  and  constructed, 

and  the  same  was  and  continued  so  formed  and  constructed,  from 

thence  until  the  giving  way  and  breaking  down  of  the  same ;  and 

the  defendant  in  that  respect  and  otherwise  took  and  used  so  little 

and  such  bad  care  and  skill  in  and  about  the  constructing,  erecting, 

and  keeping  of  the  said  part  of  the  scaffolding,  to  prevent  the  said 

workmen  and  servants  of  him  the  defendant,  while  so  employed 

upon  the  scaffolding,  from  falling  and  being  cast  and  thrown  from 

the  said  part  thereof  down  to  the  ground,  by  the  giving  way  and 

breaking  down  of  the  same,  that  G.  Wigmore,  then  being  one  of  the 

workmen  and  servants  of  the  defendant,  then  employed  by  the 

defendant  in  the  building  of  the  said  building,  and  being  then  in 

the   course  of    his   said  employment   on   the   said  part  of    the 

scaffolding,  to  wit,  the   said    ledger   pole   thereof,  at   such  great 

height  above  ground  as  aforesaid,  with  his  tools,  and  with  bricks, 

mortar,  &c.  at  work  there,  and  carrying  on  then  for  the  defendant 

the  work  of  building  a  certain  wall  of  the  said  building,  by  and 

through  the  said  wrongful  act,  neglect,  and  default  of  the  defendant, 

the  said  part  of  the  said  scaffolding,  to  wit,  the  ledger  pole,  so  then 

being  unsound  and  decayed,  and  in  that  respect  and  otherwise 

carelessly,  improperly,  and  unskilfully  constructed  as  aforesaid,  did 

by  reason  thereof  suddenly  give  way  and  break  down,  whereby  the 

said  C.  Wigmore,  so  then  being  at  work  upon  the  said  part  of  the 

scaffolding,  at  such  height  above  the  ground  *a8  aforesaid,  then       [  ♦356  ] 

with  great  force  and  violence  fell  from  such  height  down  to  and 

upon  the  ground,  and  was  thereby  then  grievously  and  mortally 

hurt,  bruised,  &c.,  insomuch  that,  by  reason  of  his  said  hurts, 

bruises,  &c.,  he  the  said  C.  Wigmore,  afterwards  and  within  twelve 

calendar   months  next  before   the   commencement   of    this  suit, 

died,  &c.     The  declaration  then  stated  in   the  usual  form,  that, 

by  means  of  the  grievances,  the  plaintiff  and  her  infant  children 

were  deprived  of  the  maintenance  and  support   of  their  father. 

Plea,  Not  guilty. 

At  the  trial,  before  Pollock,  G.  B.,  at  the  Middlesex  sittings  after 
last  Michaelmas  Term,  it  appeared  that  the  defendant,  who  was  a 

46 --2 
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WiGMOBE  master  builder,  had  contracted  to  baild  the  hall  of  the  London 
Jay.  University,  and  that  the  plaintiff's  husband  was  one  of  the 
bricklayers  employed  by  him  for  that  purpose.  The  scaffold  was 
erected  under  the  superintendence  of  the  defendant's  foreman,  the 
defendant  not  being  present,  and  was  constructed  by  men  in  the 
employ  of  the  defendant,  who  used  an  unsound  ledger  or  horizontal 
pole,  in  consequence  of  which  the  scaffold  broke  while  the  plaintiff's 
husband  was  at  work  upon  it,  and  he  was  thrown  to  the  ground  and 
killed.  The  unsoundness  of  the  pole  had  been  previously  pointed 
out  to  the  foreman,  but  the  deceased  could  not  see  its  defect  on 
account  of  some  planks  being  laid  across  it.  It  was  objected, 
on  behalf  of  the  defendant,  that,  on  the  authority  of  Priestley  v. 
Fowler  (i),  the  action  would  not  lie.  The  learned  Judge  was  of 
opinion,  that,  as  the  defendant  had  not  personally  attended  to  the 
erection  of  the  scaffolding,  the  action  could  not  be  maintained,  and 
he  directed  a  verdict  for  the  defendant. 

Watson  moved  for  a  new  trial,  on  the  ground  of  misdirection, 
in  the  following  Hilary  Term  (January  15) : 

[  857  ]  PHestUy  v.  Fowler  (i)  has  no  application  here ;  for  this  is  not  the 

case  of  an  injury  done  to  a  servant  by  the  negligence  of  his 
fellow-servant.  The  persons  who  erected  the  scaffold  were  not  the 
fellow-labourers  of  the  deceased,  who  was  merely  employed  to  work 
on  the  scaffold  of  the  defendant.  The  declaration  alleges  that  it 
was  the  duty  of  the  defendant  to  construct  the  scaffolding  with  safe 
and  sound  materials. 

(Parke,  B.  :  The  question  is,  whether  that  is  a  substantive  aver- 
ment, or  a  mere  inference  of  law  from  the  preceding  facts.) 

If  a  material  averment,  the  duty  is  admitted,  because  not 
traversed  ;  but  if  the  allegation  is  a  mere  conclusion  of  law,  then 
the  question  arises  on  the  record,  whether  that  conclusion  is 
warranted  by  the  premises.  In  Priestley  v.  Fowler  the  duty 
alleged  was  similar  to  that  of  a  common  carrier;  namely,  that 
the  defendant  should  safely  and  securely  carry  the  plaintiff;  and 
the  Court  decided  that  no  such  duty  arose  out  of  the  relation  of 
master  and  servant.  Here  the  duty  alleged  necessarily  arises  out 
of  the  contract  for  service.  The  notice  to  the  defendant  is  similar 
to  an  averment  of  a  scienter^  and  is  admitted  by  the  plea.     Not 

(1)  49  R.  R.  495  (3  M.  &  W.  1). 
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guilty  only  operates  as  a  denial  of  the  breach  of  duty  or  wrongful     Wiomore 
act ;  so  that  the  plaintiff  is  entitled  to  the  verdict,  and  the  objection,         j^y. 
if  any,  is  only  open  on  motion  in  arrest  of  judgment.     (He  also 
referred  to  Hutchinson  v.  I'he  York,  Newcastle,  and  Benvick  Railway 
Company  (i).) 

Cur.  adv.  vvlt. 

Pollock,  G.  B.,  now  said : 

This  case  involves  the  same  principle  as  that  disposed  of  by  the 
judgment  of  the  Court  in  the  case  of  Hutchinson  v.  The  York,  New- 
castle, and  Berwick  Railway  Company.  The  doctrine  laid  down  in 
Priestley  v.  Fowler,  and  affirmed  in  the  last-mentioned  case,  applies 
to  this.  It  appeared  that  the  husband  of  the  plaintiff  *was  a  [  *358  ] 
workman  employed  by  the  defendant  to  assist  in  the  erection  of  a 
building ;  and  the  cause  of  the  accident  was  the  misconstruction  of 
a  scaffold,  in  consequence  of  which  a  part  of  it  broke,  and  the 
husband  of  the  plaintiff  fell  to  the  ground  and  was  killed.  The 
person  who  had  erected  the  scaffold,  or  assisted  in  the  erection  of 
it,  was  not  suggested  to  have  been  a  person  deficient  in  skill,  or  an 
improper  person  to  be  employed  for  that  purpose ;  and  the  ground 
on  which  the  rule  was  applied  for  was,  that  the  case  of  one  servant 
injured  by  the  negligence  of  another,  in  the  course  of  their  common 
employment,  was  not  a  case  in  which  the  party  or  his  relatives 
were  disentitled  to  recover  damages  against  the  master.  We  are  of 
opinion,  on  a  very  full  consideration  of  the  case  of  Hutchinson  v. 
The  York,  Newcastle,  and  Berwick  Railway  Company,  which  has  been 
delayed  for  some  time  with  a  view  to  give  the  subject  the  fullest 
consideration,  that  no  such  action  lies.  I  need  not  observe  that,  in 
that  case,  the  question  is  on  the  record,  and  therefore  may  be 
carried  to  a  court  of  error.  The  case  of  Priestley  v.  Fowler  acquires 
additional  authority  from  the  same  circumstance ;  for  it  was  a  case 
in  which  the  Court  arrested  the  judgment  after  verdict ;  and  it 
does  not  appear  that  the  plaintiff's  counsel  thought  it  right,  even 
though  a  verdict  had  been  obtained,  to  take  it  to  a  court  of  error. 
Under  these  circumstances,  we  think  there  is  no  occasion  to  grant 
a  rule  in  this  case. 

Rule  refused. 
(1)  AnU,  p.  697  (5  Ex.  343). 
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I860.  BRYAN   V.   CHILD  ajsd  FAEMEE(l). 

Afav  31. 
JL  (5  Ex.  368—378 ;  S.  C.  19  L.  J.  Ex.  264  ;  14  Jur.  510 ;  1  L.  M.  &  P.  429.) 

[  3t>8  ]  rj^Q  13Yj.j^  section  of  the  12  &  13  Vict  c.  106  (2),  which  declflres  that  a 

Judge's  order,  made  by  consent,  given  by  a  trader  defendant  in  any  per- 
sonal action,  unless  filed  as  thereby  required,  and  the  judgment  and 
execution  thereon,  shall  be  **  null  and  void  to  all  intents  and  purposes 
whatever,"  does  not  avoid  such  order,  &c.  as  against  the  trader  himself, 
but  only  as  against  his  assignees  if  he  afterwards  become  bankrupt. 

Trespass  for  breaking  and  entering  the  plaintiff's  dwelling-hoase, 
and  seizing  and  taking  his  goods. 

Plea,  that  the  defendant  Farmer  recovered  against  the  plaintiff 
in  the  Court  of  Common  Pleas  a  certain  debt  of  146Z.  Ids.  and 
21.  168.  damages  and  costs;  whereupon  he,  and  the  defendant 
Child  as  his  attorney,  sued  out  a  writ  of  fieri  faci<is,  by  virtue  of 
which  the  sheriff,  in  order  to  levy  the  said  sums,  seized  and  took 
in  execution  the  goods  and  chattels  in  the  declaration  mentioned. 
Verification. 

Beplication,  that  before  and  at  the  time  of  the  commencing  and 
prosecuting  of  the  said  action  &c.,  and  after  the  passing  of  the 
Bankrupt  Law  Consolidation  Act,  1849,  the  plaintiff  was  and 
from  thence  hitherto  hath  been  and  still  is  a  dealer  and  chapman 
and  a  trader,  to  wit,  a  baker,  within  and  subject  to  the  laws  then 
and  still  in  force  concerning  bankrupts ;  that,  after  the  commence- 
ment of  the  said  action,  a  Judge's  order  was  made  by  consent,  that, 
on  payment  of  debt  and  costs  as  between  attorney  and  client,  all 
further  proceedings  should  be  stayed,  and,  in  default,  judgment 
should  be  signed.  That  judgment  was  signed  in  pursuance  of  the 
said  order,  and  the  fieri  facias  mentioned  in  the  plea  issued  thereon ; 
and  that  no  copy  of  the  Judge's  order,  together  with  an  affidavit  of 
the  time  of  such  consent  being  given,  and  a  description  of  the 
residence  and  occupation  of  the  now  plaintiff,  was  filed  with  the 
officer  acting  as  clerk  of  the  doquets  and  judgments  in  the  Court  of 
Queen's  Bench,  at  any  time  within  twenty-one  days  next  after  the 
making  of  the  said  order,  in  like  manner  as  a  warrant  of  attorney 
in  any  personal  action,  and  a  cognovit  actionem  given  by  any 
defendant  in  any  personal  action,  or  copies  thereof  or  affidavits  of 
the  execution  thereof  respectively  might  or  could  be  filed  with  the 
[  ♦369  ]       said  *clerk  within  twenty-one  days  after  such  warrant  of  attorney 

(1)  Followed  in  Oowan  v.  Wright  s.  20.  Compare  s.  27  of  the  Debtors 
(1886)  18  Q.  B.  D.  201,  66  L.  J.  Q.  B.  Act,  1869  (32  &  33  Vict.  c.  62).— 
131.— J.  G.  P.  J.  G.  P. 

(2)  Bepealed  by  32  &  33  Yict.  c.  83, 
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or  cognovit  actionem  should  have  been  executed,  or  at  any  other       Bbtam 
time  whatever,  as  by  the  statute  in  such  case  is  required ;  whereby       child. 
and  by  reason  of  the  premises,  the  said  Judge's  order,  judgment, 
and  execution  are  null  and  void  to  all  intents  and    purposes 
whatever. 
General  demurrer,  and  joinder  therein. 

Martin,  in  support  of  the  demurrer.     *     ♦     * 

Oi'ay,  contra :  [  372  ] 

Some  e£fect  must  be  given  to  the  words  ''  null  and  void  to  all 
intents  and  purposes  whatever,"  in  the  137th  section  of  the  12  &  18 
Vict.  c.  106,  which  for  the  first  time  required  Judges'  orders  to  be 
filed.  That  section  is  framed  upon  the  8  Geo.  IV.  c.  89,  s.  2,  which 
declares  that  warrants  of  attorney  not  filed  as  thereby  required 
shall  be  **  void  against  the  assignees."  The  alteration  of  language 
in  the  subsequent  statutes  shows  that  the  Legislature  intended  a 
different  result.  The  187th  section  uses  the  words  "  any  such 
trader,"  which  means  **  any  person  liable  as  a  trader  to  become 
bankrupt."  That  such  is  their  meaning  appears  by  the  65th  and 
subsequent  sections  up  to  the  86th,  in  which  the  words  *'  such 
trader  "  are  used  in  that  sense.  In  the  90th  and  98rd  sections  the 
words  are  "any  traders,"  and  in  the  99th  and  100th  "any 
persons."  The  104th  and  126th  sections  relate  to  persons  who 
have  been  adjudicated  bankrupts. 

(Aldbrbon,  B.  :  The  187th  section  of  the  12  &  18  Vict.  c.  106, 
in  express  terms  extends  the  provisions  of  the  8  Geo.  IV.  c.  89,  to 
Judges'  orders.) 

That  has  reference  only  to  the  machinery  for  carrying  out  the 
purposes  of  the  187th  section.  The  186th  section  re-enacts  in 
terms  the  provisions  of  the  2nd  section  of  the  8  Geo.  IV.  c.  89, 
with  respect  to  warrants  of  attorney,  except  that,  instead  of 
declaring  that  such  warrants  not  filed  within  the  time  limited 
shall  be  void  "  as  against  the  assignees,"  it  declares  that  they  shall 
be  void  to  "  all  intents  and  purposes."  If,  therefore,  they  are  still 
only  void  as  against  assignees,  the  re-enactment  is  useless,  for 
that  was  already  provided  for. 

(Pollock,  C.  B.  :  The  18  Eliz.  c.  10,  s.  8,  declares,  that 
ecclesiastical  leases  not  authorised  by  that  Act  shall  "  be  utterly 
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Bryan       void  and  of  none  effect,  to  all  intents,  constructions,  and  pnrposes. 
Child.       ^^J  l^w,  usages,  and   custom  to  the  contrary,  anywise  notwitb- 

standing;"  and  yet  it  has  been  held,  that  they  are  not  void  as 

against  the  persons  who  make  them.) 

[  *S73  ]      The  object  in  requiring  these  orders  to  be  filed  was,  that  *notice 
should  be  given  whenever  a  trader  consented  to  judgment. 

(Pollock,  G.  B.  :  The  preamble  to  this  part  of  the  statute  is, 
''with  respect  to  transactions  with  the  bankrupt  and  executions 
against  his  property  up  to  the  time  of  the  bankruptcy,  or  within  a 
limited  time  previous  thereto ; "  and  that  must  be  read  as  embodied 
in  the  137th  section.) 

That  preamble  relates  only  to  the  sections  under  division  20,  viz. 
the  133rd  and  134th;  the  136th  and  137th  commence  with  the 
words  "Be  it  enacted,"  thus  showing  them  to  be  independent 
enactments.  The  3  Geo.  IV.  c.  39,  has  been  held  to  apply  even 
where  the  petitioning  creditor's  debt  accrued  after  the  twenty-one 
days:  Everett  v.  Wilis  (i). 

(Aldebson,  B.  :  Unless  there  is  a  distinction  between  Judges' 
orders  and  warrants  of  attorney,  your  construction  of  the  statute 
cannot  be  correct ;  for  the  136th  section  declares  that  warrants  of 
attorney,  not  filed  as  thereby  required,  shall  be  deemed  fraudulent 
as  well  as  void ;  but  how.  can  they  be  fraudulent  as  against  the 
trader  himself  ?    It  must  mean  as  against  his  creditors.) 

Martin  was  not  called  upon  to  reply. 

Pollock,  C.  B.  : 

The  question  is,  whether,  under  the  12  &  13  Vict.  c.  106, 
s.  137,  when  a  trader  has  consented  to  a  Judge's  order  to  enter 
up  judgment,  and  judgment  has  been  entered  up,  and  execu- 
tion issued  thereon,  but  the  order  is  not  filed  in  pursuance  of 
that  section,  the  trader  is  at  liberty,  without  reference  to  any  pro- 
ceedings in  bankruptcy,  to  turn  round  and  say  that  the  judgment 
and  execution  is  void,  and  that  his  creditor  is  a  trespasser.  The 
difficulty  in  coming  to  such  a  conclusion  is  not  in  any  view  incon- 
siderable, and,  moreover,  is  increased  by  the  136th  section,  which, 
as  pointed  out  by  my  brother  Aldebson,  enacts,  that  all  warrants  of 
[  'STi  ]  attorney  and  cognovits  not  *filed  as  thereby  required  shall  be 
(1)  2  Man.  &  G.  1?69 ;  S.  C.  2  Scott.  N.  K.  625. 
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deemed  fraudulent,  as  well  as  null  and  void.  In  the  present  case,  Bryan 
to  treat  the  document  as  fraudulent  against  the  party  himself,  who  child. 
has  signed  it  with  full  knowledge  of  its  effect, — a  document  too  by 
which  he  does  a  mere  act  of  justice  by  allowing  his  creditor  to  issue 
execution,  and  that  without  being  himself  put  to  the  costs  of  a  suit, 
— would  be  so  absurd,  that,  unless  we  have  the  positive  expression 
of  the  Legislature  that  such  was  meant  to  be  the  case,  it  is  impos- 
sible for  us  to  assume  any  such  intention.  That,  however,  is  the 
proposition  contended  for  on  the  one  side.  On  the  other,  the  ques- 
tion is,  whether  the  187th  section  may  not  be  construed  differently, 
by  reference  to  the  mode  recently  introduced  in  statutes,  namely, 
by  having  certain  clauses  connected  by  a  sort  of  preamble  to  each 
separate  class  of  clauses,  which  preamble  may  really  operate  as 
part  of  the  statute.  The  question  then  is,  whether  the  introduc- 
tory preamble  to  that  set  of  clauses,  beginning  with  the  lS8rd 
section,  and  terminating  with  the  188th,  is  to  be  read  as  incor- 
porated with  each  of  those  sections.  In  my  opinion  it  must,  in 
order  to  ascertain  what  the  meaning  of  the  Legislature  was ;  and 
so  reading  the  statute,  there  is  no  difficulty  in  construing  it.  The 
introductory  expression  of  the  legislative  intention  or  preamble  is 
this :  **  And  with  respect  to  transactions  with  the  bankrupt,  and 
executions  against  his  property  up  to  the  time  of  the  bankruptcy  or 
within  a  limited  period  previously  thereto,  be  it  enacted."  Then 
the  ld8rd  section  up  to  the  188th  are  all  included  under  that 
general  heading,  so  that  we  must  read  the  187th  section,  looking 
back  to  this  preamble,  and  reading  it  in  that  way  it  would  stand 
thus :  *'  Be  it  enacted,  that  every  Judge's  order  made  by  consent 
'  given  after  the  commencement  of  this  Act,  by  any  such  trader  " 
&c., — ^not  *•  by  any  trader,"  words  which  surely  must  mean  a  trader 
who  shall  afterwards  become  bankrupt,  and  cannot  be  construed  to 
apply  to  any  trader,  whether  he  shall  become  bankrupt  or  not.  *In  [  *376  ] 
the  course  of  the  argument,  it  was  intimated  by  the  Court,  that, 
even  without  the  i)reamble,  the  words  **  null  and  void  to  all  intents 
and  purposes  "  would  not  necessarily  make  this  document  null  and 
void  as  against  the  trader  himself ;  and  the  case  of  ecclesiastical 
leases  was  referred  to.  I  do  not  found  my  judgment  in  any  degree 
on  the  decisions  with  respect  to  ecclesiastical  leases,  but  purely 
upon  the  construction  of  this  statute  taken  altogether.  I  am  of 
opinion  that  we  must  read  the  187th  section  with  the  preamble, 
and  so  reading  it,  this  Judge's  order,  with  the  judgment  and  execu- 
tion on  it,  are  not  null  and  void  to  all  intents  and  purposes,  the 
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Bbtan       party  who  consented  to  that  order  not  having  become  bankrupt, 
CnihD.       ^^^9  ^  ^^  ^B  ^^  know,  liable  to  the  bankrupt  law. 

Aldbbson,  B.  : 

I  am  of  the  same  opinion.  On  looking  to  the  words  of  the 
statute,  there  appears  to  me  no  necessity  for  arriving  at  the 
grievous  absurdity  of  allowing  a  person  to  set  aside  his  own 
deliberate  act.  The  contest  here  is,  that  a  person,  who  may  be  a 
perfectly  solvent  trader,  may  set  aside  the  order  of  a  Judge  made 
by  consent,  after  judgment  signed  and  execution  issued,  simply 
because  that  order  has  not  been  filed  as  required  by  the  statute. 
That  would  be  a  grievous  absurdity.  No  doubt,  if  the  Act  compels  as, 
we  must  come  to  that  conclusion  ;  but  I  do  not  think  it  does.  The 
provision  in  question  is  found  in  that  part  of  the  Act  which  relates  to 
proceedings  with  bankrupts  alone,  and  must  be  read  with  the  light 
thrown  on  it  by  the  preamble,  it  being  one  of  the  clauses  within  the 
ambit  of  that  preamble ;  and  so  reading  it,  it  has  reference  only  to 
such  trader  being  bankrupt,  or  subsequently  becoming  bankrupt. 

EoLFE,  B. : 

I  am  also  of  opinion  that  this  section  must  be  read  in  connection 
[  *376  ]  with  the  preamble  referred  to ;  and  *I  think  that  the  construc- 
tion of  the  statute  also  requires  it  to  be  read  in  connection  widi 
the  preamble  to  the  125th  section,  "with  respect  to  the  power 
of  the  Court  over  certain  descriptions  of  property."  That  the 
section  must  be  read  in  connection  with  the  former  preamble  is 
plain  from  merely  following  the  grammar ;  for  after  the  words  *"  it 
is  enacted,"  comes  the  183rd  section,  and  then  the  134th  begins 
without  the  words  ''  be  it  enacted,"  and  must  therefore  be  con- 
nected with  what  went  before,  otherwise  there  is  no  sense.  It  is 
true  that  the  same  observation  does  not  apply  to  the  136th  and 
137th  sections,  for  they  do  begin,  "  be  it  enacted ; "  but  that  is  a 
mere  difference  of  style ;  and  these  sections  being  in  pan  materia 
with  the  former,  must  be  read  in  the  same  way.  But  indepen- 
dently of  that,  I  should  be  prepared  to  say,  on  authority  as  well  as 
principle,  looking  at  the  object  of  the  Act  as  deduced  from  the 
statute  itself,  that  we  must  confine  the  137th  section  as  operating 
in  favour  of  creditors  only,  and  not  construe  it  as  affecting  the 
rights  of  persons  claiming  under  traders  who  have  given  such 
instruments.  My  Lord  has  adverted  to  the  statutes  of  Elizabeth 
respecting  ecclesiastical  leases.     Nothing  can   be  stronger   than 
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the  words  used  in  those  statutes,  which  declare  that  leases  not  bbtan 
authorised  by  them  **  shall  be  utterly  void  and  of  none  effect,  to  all  child. 
intents,  constructions,  and  purposes,  any  law,  usage,  or  custom  to 
the  contrary  notwithstanding."  Still  the  Courts  early  said,  that 
such  leases  were  not  meant  to  be  null  and  void  as  against  the 
lessors ;  that  the  statute  was  made  for  the  benefit  of  their  suc- 
cessors ;  and  that  the  leases  were  only  void  as  against  them.  Now 
the  8  Geo.  IV.  c.  89,  upon  which  the  187th  section  of  the  12  &  18 
Vict.  c.  106,  is  founded,  has  given  rise  to  discussions  of  a  like 
nature  with  the  present.  (His  Lordship  read  the  title  and 
preamble,  and  the  1st,  2nd,  8rd,  and  4th  sections  of  the  8  Geo.  lY.  c. 
89.)  The  first  case  after  that  statute  was  Morris  v.  Mellin  (i),  *  in  [  ♦377  ] 
which  the  question  was,  whether  the  assignee  of  an  insolvent  could 
insist  on  setting  aside  as  void  a  judgment  founded  on  a  warrant  of 
attorney  subject  to  a  defeasance,  not  written  on  the  same  paper  as 
the  instrument  itself.  A  majority  of  the  Court  of  King's  Bench, 
consisting  of  Lord  Tentebden,  Ch.  J.,  Batlet,  J.,  and  Littledale, 
J.,  held,  that  the  statute  did  not  affect  such  a  warrant  of  attorney 
as  against  the  assignees  of  an  insolvent,  and  that  the  4th  section 
must  be  read  in  conjunction  with  the  2nd,  and  construed  to  apply 
only  to  assignees  of  a  bankrupt.  Holrotd,  J.,  dissented,  and,  I 
must  own,  with  great  appearance  of  justice,  because  in  that  statute 
there  is  something  which  does  not  occur  in  this,  namely,  a  marked 
distinction  in  the  wording  of  the  sections.  There,  if  the  document 
was  not  filed  within  a  certain  time,  it  was  declared  to  be  void  ''  as 
against  assignees,"  but  if  the  defeasance  was  not  on  it  before  it 
was  filed,  it  was  declared  to  be  void  "  to  all  intents  and  purposes," 
so  that  it  was  somewhat  strange  to  say,  that  **  to  all  intents  and 
purposes,"  only  meant  against  assignees  of  bankrupts ;  still  the 
majority  of  the  Court  so  held.  Then  came  the  case  of  Bennett  v. 
Daniel  (2),  where  the  question  arose,  whether  a  warrant  of  attorney, 
on  which  there  was  no  proper  defeasance,  could  be  set  aside  at  the 
instance  of  the  party  who  had  executed  it.  The  majority  of  the 
Court  held  that  it  could  not.  Parke,  J.,  dissented,  adopting  the 
view  taken  by  Holroyd,  J.,  in  the  previous  case,  but  expressly 
saying,  that  if  he  had  found  in  the  statute  tliat  it  was  meant  only 
for  the  protection  of  the  assignees  of  bankrupts,  he  should  have 
concurred.  In  the  subsequent  case  of  Davis  v.  Eyton  (3),  Tindal, 
Ch.  J.,  treated  the  question  as  settled.     Therefore,  notwithstanding 

(1)  6  B.  &  C.  446.  (3)  33  R.  R.  408  (7  Bing.  154). 

(2)  10  B.  &  C.  500. 
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Brtan       there  are  in  this  statute  the  very  strong  words  ''  null  and  void  to 

Child.       aW  intents  and  purposes,"  yet,  even  if  there  had  been  no  preamble, 

[  *378  ]      I  should  have  been  ^disposed  to  adopt  the  construction  consistent 

with   good   sense    and  the    previous  authorities;     for,    although 

HoLBOTD,  J.,  and  Fabkb,  J.,  differed  as  to  the  application  of  the 

principle,  neither  disputed  the  principle  itself. 

Platt,  B.  : 

The  object  of  the  bankrupt  law  is  to  protect  creditors,  not  to 
enable  traders  to  repudiate  their  own  deliberate  acts.  Beading  the 
187th  section  as  it  ought  to  be  read,  in  connection  with  the 
preamble,  it  is  evident  that  it  relates  only  to  such  traders  as  shall 
become  bankrupt.  But  even  if  the  preamble  is  not  to  be  considered 
as  incorporated  with  the  section,  I  should  be  disposed  to  take  the 
same  view  as  my  brother  Bolfe,  and  to  hold,  that,  upon  principle 
and  authority,  the  operation  of  the  187th  section  is  limited  to 
assignees  and  creditors  under  a  bankruptcy. 

Judgment  for  the  defendant 


1850.  BOWDITCn   V.  BALCHIN. 

^^^'  (5  Ex.  378—381 ;  S.  C.  19  L.  J.  Ex.  337.) 

r  ^^^  ]  A  police  constable  of  the  city  of  London  has  no  power,  under  tlie  2  &  3 

Viet.  c.  xciv.  (1),  to  take  a  person  into  custody  without  warrant,  merely  on 
suspicion  that  he  has  committed  a  misdemeanor. 

Tbespabs  for  assaulting  the  plaintiff,  and  conveying  him  to  a 
police-station,  and  there  detaining  him  without  reasonable  or 
probable  cause. 

Plea,  as  to  assaulting  the  plaintiff,  and  conveying  him  to  the 

said  police-station,  that,  before  the  time  when,  &c.,  the  defendant 

was  a  constable  of  the  police  of  the  city  of  London,  appointed 

under  a  certain  Act  of  Parliament  made  and  passed  &c.  (2  &  3 

Vict.  c.  xciv.) ;  and  that,  at  the  time  when  &c.,  he  was  acting  as  such 

constable  within  the  said  city ;  and  that  just  before  the  committing 

of  the   supposed    trespasses,  and   whilst   he  was  acting  as  such 

constable  within  the  said  city,  to  wit,  &c.,  one  John  Miller,  in 

the  presence  and  hearing  of  the  plaintiff,  stated  and  represented 

[  '.H?!*  ]       to  the  *defendant,  then  acting  as  such  constable  of  the  police  force 

as  aforesaid,  that  the  plaintiff  had  committed  a  certain  offence,  to 

(1)  *'An  Act  for  Regulating  the  as  s.  64  of  the  Metropolitan  Police 
Police  in  the  city  of  London,"  s.  8  of  Act,  1839  (2  &  3  Vict.  c.  47).— J.  O.  P. 
which  is   in   nearly   the  same  words 
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wit,  wilful  and  corrupt  perjury,  by  wilfully  and  corruptly  making  a  bowditoh 
false  aflfidavit  in  a  judicial  proceeding  before  the  Hon.  Sir  William  balohin. 
Wightman,  Enight,  one  of  the  justices  of  the  Court  of  our  Lady 
the  Queen,  before  the  Queen  herself,  and  that  the  said  John  Miller 
then  and  there  charged  the  plaintiff  with  the  commission  of  the 
said  offence,  and  then  and  there  required  the  defendant  Thomas 
Balchin  to  take  the  plaintiff  into  custody  upon  the  said  charge- 
wherefore,  and  because  the  plaintiff,  on  being  asked  by  the 
defendant  on  the  said  occasion  if  his  the  plaintiff's  name  was 
Bowditch,  replied  that  it  was  not,  and  that  he  should  not  tell  what 
his  name  was,  he  the  defendant  then  had  good  cause  to  suspect, 
and  did  then  suspect,  the  plaintiff  of  having  committed  the  said 
offence,  and,  as  such  constable  of  the  police,  did  then,  within 
the  said  city,  take  the  plaintiff  into  custody;  and  because  there 
was  no  justice  of  the  peace  for  the  said  city  then  sitting,  before 
whom  the  plaintiff  could  be  taken  upon  the  said  charge,  the 
defendant  caused  the  plaintiff  to  go  in  and  along  divers  public 
streets  and  highways  in  the  said  city  to  a  certain  police-station  in 
the  said  city,  such  station  being  the  station-house  in  and  for  the 
district  or  division  of  the  said  city  within  which  the  plaintiff  was 
so  taken  into  custody  as  aforesaid,  and  did  then  deliver  him  to  one 
J.  Fosberry,  being  the  constable  of  the  said  police  force  in  charge 
of  the  station,  doing  no  unnecessary  damage,  &c.,  quae  sunt  eadem. 
Verification. 
Demurrer,  and  joinder  therein  (i). 

J.  Browriy  in  support  of  the  demurrer : 

The  substantial  question  raised  by  this  demurrer  is,  whether  a 
police  constable  *of  the  city  of  London  can  take  a  person  into  [  *'^^  ] 
custody  on  suspicion  of  perjury.  That  depends  upon  the  2  &  8 
Vict.  c.  xciv.,  "  for  regulating  the  police  in  the  city  of  London.** 
The  9th  section  confers  on  police  constables  appointed  under  that 
Act  all  the  powers  which  any  constables  possess  by  the  common  or 
statute  law.  At  common  law  a  constable  has  no  power  to  arrest  a 
person  without  warrant,  on  suspicion  of  having  committed  a  mis- 
demeanor. The  8th  section  of  the  2  &  3  Vict.  c.  xciv.,  upon  which 
this  plea  is  framed,  empowers  '*  any  man  belonging  to  the  said 
police  force  to  take  into  custody,  without  warrant,  all  loose,  idle, 
and  disorderly  persons,  whom  he  shall  find  disturbing  the  public 

(1)  The  plaintiff  demurred  specially      held  the  plea  bad  in  substance,  it  is 
on  several  grounds ;  but  as  the  Court      unnecessary  to  advert  to  them. 
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BowDTTGH  peace,  or  whom  he  shall  have  good  cause  to  suspect  of  having 
Balchin.  committed  or  intending  to  commit  any  felony,  misdemeanor,  or 
breach  of  the  peace,  and  all  persons  whom  he  shall  find  between 
sunset  and  the  hour  of  eight  in  the  forenoon  lying  in  any  highway, 
yard,  or  other  place,  or  loitering  therein,  and  not  giving  a  satisfac- 
tory account  of  themselves."  The  words  "  loose,  idle,  and  disorderly 
persons,*'  override  and  control  the  words  "  whom  he  shall  have  good 
cause  to  suspect  of  having  committed,  &c.  any  misdemeanor."  Bat 
the  plea  contains  no  averment  that  the  plaintiff  was  a  loose,  idle,  or 
disorderly  person.  The  S5th  section  enumerates  the  offences  for 
which  a  police  constable  may  take  a  person  into  custody  without 
warrant. 

The  GouBT  then  called  on 

Hugh  Hill  to  support  the  plea  : 
Although,  according  to  strict  grammatical  construction,  the  words, 
"loose,  idle,  and  disorderly  persons,"  might  override  the  subse- 
quent part  of  the  clause,  yet  the  plain  intention  of  the  Legislature 
was,  that  whenever  a  constable  had  good  cause  to  suspect  any  person 
of  having  committed,  or  intending  to  commit,  any  felony,  mis- 
demeanor, or  breach  of  the  peace,  he  should  be  justified  in  taking 
such  person  into  custody  without  warrant. 

[  •381  ]  (Alderson,  B.  :  If  the  Legislature  had  so  intended,  *they  would 

have  inserted  the  words,  "  and  all  other  persons." 

Pollock,  C.  B.  :  Suppose  a  person  refused  to  serve  some  public 
office,  or  had  committed  any  breach  of  duty  imposed  by  statute, 
would  a  police  constable  be  justified  in  taking  him  into  custody 
without  a  warrant  ?  In  a  case  in  which  the  liberty  of  the  subject 
is  concerned,  we  cannot  go  beyond  the  natural  construction  of  the 
statute.) 

Per  Curiam  (i) : 

There  must  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

(I)  Pollock,  C.  B.,  Aldbrson,  B.,  Bolfe,  B.,  and  Platt,  B. 


▼OL.  Lxrai.]  1860.     EX,     6  EX.  886—887.  719 

SANG8TEK  v.   KAY(l).  mo. 

May  23. 
(5  Ex.  386—388 ;  S.  C.  19  L.  J.  Ex.  314.)  JL_ 

A  clerk  to  the  Privy  Counoil  is  not  a  person  who  **  carries  on  his  business  "         t        J 
at  the  office  of  the  Privy  Council,  within  the  meaning  of  the  60th  section 
of  the  County  Courts  Act,  9  &  10  Vict.  c.  95  (2). 

This  was  a  rale  calling  upon  the  plaintiff  to  show  cause  why  a 
suggestion  should  not  be  entered  upon  the  roll  to  deprive  him  of 
costs,  under  the  129th  section  of  the  County  Courts  Act,  9  &  10 
Vict.  c.  95.  It  appeared  that  the  plaintiff  had  brought  his  action 
in  the  superior  Court,  and  had  recovered  the  sum  of  9Z.  28.  6d. 
only,  and  the  defendant  had  obtained  the  rule  on  the  ground  that 
the  plaintiff  ought  to  have  brought  his  action  in  the  Westminster 
County  Court,  as  the  defendant  was  a  clerk  to  the  Privy  Council, 
the  office  of  which  was  in  Whitehall. 

Martin  showed  cause  : 

The  main  objection  to  this  application  is,  that  the  defendant  cannot 
be  said  to  have  carried  on  his  business,  at  the  time  of  the  action 
brought,  within  the  district  of  the  county  court  in  which  the 
defendant  contends  the  action  should  have  been  brought,  within 
the  true  meaning  of  the  60th  section  of  the  9  &  10  Vict.  c.  95. 
That  section  enacts,  that  the  summons  may  issue  *'  in  any  district 
in  which  the  defendant  or  one  of  the  defendants  shall  dwell  or  carry 
on  his  business  at  the  time  of  the  action  brought."  This  precise 
point  was  decided  in  Buckley  v.  Hann  (s),  which  turned  upon  the 
words  of  the  London  Small  Debts  Act,  10  &  11  Vict.  c.  Ixzi.  The 
language  of  that  Act  is  identical  with  that  of  the  present.    *    * 


« 


Hawkins,  in  support  of  the  rule :  [  3«7  ] 

''  Business "  is  defined  in  Johnson's  Dictionary  to  mean  ''  em- 
ployment," and  the  defendant  may  clearly  be  said  to  carry  on  his 
''employment"  or  business  within  the  district  of  the  Middlesex 
County  Court,  according  to  the  meaning  of  this  section  of  the  Act. 
Buckley  v.  Hann  is  distinguishable  from  the  present  case ;  for  there 
the  affidavit  merely  stated  that  the  defendant  daily  attended  at  the 
place  in  question. 

(1)  See  Oraham  v.  Lewis  (1888)  22  (2)  See  now  51   A  62  Vict.  c.  43, 

a  B.  D.  1,  58  L.  J.  Q.  B.  117;  Ex  s.  74.— J.  G.  P. 

parte  Breull  (1880)  16   Ch.  D.  484,  50  (3)  AnU,  p.  563  (6  Ex.  43). 
J.  J.  Ch.  384.— J.  Q.  P. 
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Sanostbb     Pollock,  G.  B.  : 

r, 

Kat.  I  am  of  opinion  that  this  rale  ought  to  be  discharged.     The  only 

substantial  question  in  the  case  is,  whether  a  person  who  is  a  clerk 
in  the  Privy  Council  Office  is  a  person  **  carrying  on  his  business  " 
within  the  meaning  of  this  Act  of  Parliament.  I  am  of  opinion 
that  he  is  not.  The  term  **  business  "  may  mean  the  employment 
or  the  occasional  occupation  of  a  person ;  but  the  term  "  carrying 
on  business/'  within  the  meaning  of  this  Act  of  Parliament,  implies 
something  more  than  mere  service,  from  which  the  person  may  be 
discharged  at  a  moment's  notice.  I  therefore  think  that  the 
defendant  cannot  be  said  to  carry  on  business  within  the  meaning 
of  the  Act. 

Aldbbson,  B.  : 

I  am  of  the  same  opinion.     The  defendant  can  ifeither  be  said  to 
[  *H88  ]       carry  on  any  business  nor  to  *carry  on  business  at  any  fixed  place. 
The  affidavit  is,  therefore,  not  sufficient. 

BoLFB,  B. : 

I  agree  with  the  rest  of  the  Court  in  thinking  that  this  defendant 
did  not  carry  on  business  within  the  meaning  of  the  Act.  The 
foreman  at  a  haberdasher's  shop  could  not  be  said  to  carry  on 
business  there,  because  he  attends  to  the  shop  and  does  what  he  is 
employed  to  do  by  his  master. 

Rule  discharged. 


1850.  CEANSTON  V.  MAESHALL  and  Another. 

'^^^'  (5  Ex.  395—403  ;  S.  C.  19  L.  J.  Ex.  340.) 

r  3U5  ]  xhe  plaintiff,  who  resided  in  Ireland,  having  applied  to  the  defendants, 

emigration  agents  in  London,  respecting  a  passage  for  himfielf  and  family 
on  board  their  ships  to  Australia,  receiyed  in  answer  a  letter  in  which  they 
agreed  to  oonyey  him  and  his  family  for  65/.  This  letter  was  written  on 
the  fly-sheet  of  a  printed  circular,  headed  "  Emigration  to  Australia,"  and 
which  {inter  alia)  stated  that  ships  "  will  be  despatched  on  the  appointed 
days  (wind  and  weather  permitting),  for  which  written  guarantees  will  be 
given.  Then  followed  a  list  of  ships,  amongst  which  the  Asiatic  was  named 
as  to  sail  from  Jjondon  on  the  15th  of  August,  and  from  Plymouth  on  the 
2dth.  In  another  part  of  the  circular  it  was  stated,  *'  Passengers  from 
Ireland  can  readily  join  at  Plymouth.  A  deposit  of  one-half  the  passage- 
money  to  be  paid  at  the  time  the  berths  are  engaged,  the  balance  to  be 
paid  prior  to  granting  the  embarkation  order.'*  The  plaintiff  engaged  a 
berth  on  board  the  Aeiaticy  and  paid  the  defendants  32/.  10«.  as  a  deposit, 
but  no  written  guarantee  was  given.  The  Asiatic  did  not  arrive  at  Plymouth 
until  the  3rd  of  September,  although  not  prevented  by  wind  or  weather. 
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The  plaintiff's  berth  was  kept  vacant  from  London  to  Plymouth:  Held,      Cranston 
that  the  statement  in  the  circular  was  not  a  mere  representation,  but  a  v. 

warranty  that  the  Aaiatic  would  sail  on  the  days  appointed,  and  that,     Marshall, 
as  she  did  not,  the  plaintiff  was  justified  in  taking  a  passage  on  board 
another  vessel,   and  was  entitled   to    recover  from  the  defendants  the 
amount  of  the  deposit,  and  the  expenses  he  had  been  put  to  by  the  delay  at 
Plymouth. 

Assumpsit.     The    first  count  of  the  declaration  stated,  that 
heretofore,  to  wit,  on  &c.,  in  consideration  that  the  plaintiff,  at  the 
request  of  the  defendants,  then  paid  to  the  defendants,  a  sum  of 
money,  to  wit,  82Z.  10^.,  being  a  deposit  of  one-half  the  amount  of 
the  passage-money  for  the  passage  of  the   plaintiff  and  his  wife 
and  his  children,  to  wit,  &c.,  from  Plymouth  to  Adelaide,  in  South 
Australia,  in  the  inclosed   steerage  of  a  ship  called    the  Aaiatic, 
which  the  defendants  then  represented  to  the  plaintiff  would  sail 
from  London  on  the  15th  of  August,  1849,  and  from  Plymouth  on 
the  25th  August,  1849,  for  Adelaide,  wind  and  weather  permitting, 
and  then  promised  the  defendants  to  pay  them  the  further  sum  of 
822.  10^.,  being  the  remainder  of  the  passage-money,  prior  to  the 
granting  of  an  embarkation  order  for  the  plaintiff  and  his  wife  and 
children  to  embark  on  board  the  said  ship,  the  defendants  promised 
the  plaintiff  that  the  ship  should  sail  from  London  on  the  15th 
of  August,  1849,  and  from  Plymouth  on  the  25th  of  August,  1849, 
for  Adelaide,  wind  and  weather  permitting,  and  that  they  would 
then  cause  the  plaintiff,  his  wife  and  children,  to  be  carried  and 
conveyed  as  passengers  in  the  inclosed  steerage  of  the  said  ship  from 
Plymouth  to  Adelaide.    Averments,  that  the  plaintiff  and  his  wife 
and  children  were  at  Plymouth  on  the  25th  of  August,  1849,  and  for 
a  reasonable  time  before,  to  wit,  for  *five  days  before,  ready  and       [  «896  ] 
willing  to  become  passengers  in,  and  to  sail  and  be  conveyed  by  the 
said  ship,  and  in  the  inclosed  steerage  thereof,  from  Plymouth  to 
Adelaide ;  and  the  plaintiff  was,  on  the  said  25th  of  August,  ready 
and  willing  to  pay  the  defendants  the  remainder  of  the  passage- 
money,  to  wit,  S2Z.  10«.     Breach,  that  the  ship  did  not  sail  from 
Plymouth  on  the  25th  of  August,  in  the  year  aforesaid,  although 
not  prevented  by  wind  or  weather,  nor  had  the  ship  then  arrived  at 
Plymouth.    Whereby  the  plaintiff  was  put  to  great  expense  of  his 
monies,  to  wit,  60Z.,  in  and  about  providing  food,  lodging,  &c.,  for  him- 
self, his  wife  and  children,  from  the  25th  of  August,  in  the  year  afore- 
said, until  he  obtained  a  passage  on  board  of  another  ship,  and  in  and 
about  obtaining  a  passage  on  board  of  another  ship,  from  Plymouth 
to  Adelaide.    There  was  also  a  count  for  money  had  and  received. 
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Cranston 
Marshall. 


Plea,  that  the  defendants  did  not  promise ;  upon  which  issue  was 
joined. 

At  the  trial  before  Bolfe,  B.,  at  the  London  sittings  in  last  Hilary 
Term,  the  following  facts  appeared :  The  defendants,  who  were 
ship-owners  and  ship-brokers  residing  in  London,  had  for  a  series 
of  years  been  engaged  in  sending  emigrant  ships  to  Adelaide,  in 
South  Australia.  In  July,  1849,  the  plaintiff,  who  resided  in 
Ireland,  having  seen  the  defendants*  advertisements  of  the  ships 
about  to  be  despatched,  applied  through  a  friend  for  particulars  of 
passage-money,  &c.,  in  answer  to  which  a  letter  was  written  by  the 
defendants,  containing  the  following  passage :  "  We  will  agree  to 
give  the  family  a  cabin  to  themselves  for  65Z."  This  letter  was 
written  on  the  fly-sheet  of  a  printed  circular,  the  material  parts  of 
which  are  as  follows  : 


"B  MIGRATION   TO   AUSTRALIA. 

''  Steerage  Passage  (including  provisions)  15Z.  per  adult. 
'*  With  a  view  to  enable  respectable  persons,  who  are  ineligible 
[  *397  ]  to  a  free  passage,  to  proceed  to  the  Australian  colonies  *at  the 
lowest  possible  cost,  it  has  been  arranged  to  despatch  a  line  of 
superior  first  class  ships,  of  large  tonnage,  for  the  especial 
accommodation  of  steerage  and  other  passengers,  at  an  exceedingly 
low  rate  of  passage-money.  These  vessels  will  be  subjected  to  the 
inspection  of  her  Majesty's  emigration  officers,  and  will  be 
despatched  on  the  appointed  days  (wind  and  weather  permitting), 
for  which  written  guarantees  will  be  given. 


SHIPS. 

Tons 
Bur- 
then. 

650 

700 
650 

Commanden. 

Ports  of 
DMtinaUon. 

TO  SAIL. 

Prom 
Ix>ndon. 

From 
Plymoath. 

Olen  Huntley  . 

Asiatic  .     .     . 
Hooyhly      .     . 

R.  Barr    .     . 

A.S.Waddell 
W.  Henry     . 

Adelaide  and 

Port  Philip 

Ditto  .  Ditto 

Port    Philip 

and  Sydney 

let  Aagust 
15th  Ditto 

Ist  Septem-' 
ber 

nth  August 
25th  Ditto. 
11th  Septem- 
ber. 

(Then  followed  a  description  of  the  ships.) 

''Other  equally  fine  ships,  similarly  fitted  &c.,  will  sacceed, 
sailing  on  the  1st  and  15th  of  each  month  from  London,  and  the 
11th  and  25th  from  Plymouth. 

''  Passengers  from  Ireland  can  readily  join  the  line  of  ships  at 
Plymouth  at  a  small  cost,  by  the  Belfast,  Dublin,  and  Cork  Bteair 
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Traders,  and  have  every  assistance  rendered  them  on  their  arrival     Cranston 
at  Plymouth  by  Marshall  and  Edridge's  agent  there.  Mars'^hall. 

(Then  followed  a  statement  as  to  provisions,  luggage,  &c.) 

'^  All  packages  of  baggage  to  be  distinctly  marked  with  the  name 
of  the  passenger,  and  also  with  the  words  '  wanted  on  the  voyage,' 
**  or  not  wanted  on  the  voyage,"  and  must  be  at  the  dock,  ready  for 
shipment,  at  least  three  days  prior  to  the  appointed  day  for  sailing ; 
and  if  sent  addressed  to  the  care  of  Marshall  and  Edridge,  passengers 
*need  not  arrive  in  London  until  the  morning  of  that  day,  thus  [  *^n  ] 
preventing  any  unnecessary  delay  here. 

''  A  deposit  of  one-half  the  amount  of  agreed  passage-money  to  ^ 
be  paid  at  the  time  the  berths  are  engaged  ;  the  balance  to  be  paid 
prior  to  the  granting  of  the  embarkation  order,  and  which,  in  all 
cases,  must  bear  the  signature  of  Marshall  and  Edridge. 

''The  berths  are  appropriated' in  rotation  as  the  deposits  are 
paid. 

**  Persons  engaging  accommodation  for  themselves  or  others,  and 
not  actually  embarking,  will  be  held  responsible  for  one  half  of  the 
amount  of  passage-money,  and  be  required  to  pay  the  same  whether 
they  may  have  made  a  deposit  or  not. 

''  For  further  particulars  apply  to  the  undersigned,  who  are  con- 
stantly despatching  a  succession  of  superior  first  class  ships  (regular 
traders)  to  each  of  the  Australian  colonies. 

"  Mabshall  and  Edbidoe, 
**  84,  Fenchurch  Street,  London.*' 

After  some  correspondence,  the  plaintiff  paid  82Z.  lO^.  to  the 
defendants,  who  acknowledged  the  receipt  of  it  by  the  following 
letter : 

"7th  August,  1849. 
**  Sir, — We  beg  to  acknowledge  the  receipt  of  your  favour  of 
yesterday's  date,  inclosing  822.  10^.,  deposit  for  passage  of  yourself , 
wife,  and  five  children,  per  Asiatic,  inclosed  steerage. 

"  Our  agent  at  Plymouth  is  Mr.  Wilcocks,  Barbican,  who  will 
afford  you  all  needful  assistance  and  information. 

"  Yours  obediently, 

**  Marshall  and  Edridge.'* 

The  plaintiff  and  his  family  arrived  at  Plymouth  from  Ireland  on 
the  20th  of  August,  when,  on  inquiry  at  the  office  of  Mr.  Wilcocks, 
they  were  informed  that  the  Asiatic  would  not  sail  from  London 
until  the  25th  of  August,  *or  from  Plymouth  until  the  8rd  of       [  *39i»  ] 

46 — 2 
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Cranbton  September.  The  Asiatic  left  London  on  the  28th  of  Aagast,  and 
Marshall,  arrived  at  Plymouth  on  the  8rd  of  September,  and  sailed  for 
Adelaide  on  the  4th.  On  the  81st  of  August,  the  plaintiff  took  a 
passage  for  himself  and  family  on  board  another  vessel  called  the 
Constant,  then  lying  at  Plymouth,  which  cleared  out  from  Pljrmouth 
for  sailing  on  the  Ist  of  September,  but  did  not  in  fact  sail  until 
the  9th  of  September.  No  other  guarantee  as  to  the  time  of  sailing 
had  been  asked  for  or  given  except  the  circular  above  mentioned. 
The  berths  engaged  by  the  plaintiff  were  kept  vacant  between 
London  and  Plymouth. 

It  was  objected,  on  behalf  of  the  defendants,  first,  that  the  con- 
tract alleged  in  the  declaration  was  not  proved,  inasmuch  as  the 
circular  referred  to  a  written  guarantee  as  to  the  time  of  sailing,  to 
be  afterwards  given ;  secondly,  that  the  consideration  had  not  wholly 
failed,  because  the  berths  were  kept  vacant  for  the  plaintiff  and  his 
family  from  London  to  Plymouth.  His  Lordship  overruled  these 
objections,  and  a  verdict  was  found  for  the  plaintiff  for  402.,  being 
82Z.  lOs.  for  the  amount  of  deposit,  and  71.  10s.  for  the  expense 
which  the  plaintiff  had  been  put  to  by  the  delay  at  Plymouth,  leave 
being  reserved  for  the  defendant  to  move  to  enter  a  nonsuit,  or  to 
reduce  the  damages  to  82Z.  lOs. 
A  rule  nisi  having  been  obtained  accordingly, 

Humfrey  and  Cleasby  showed  cause : 

The  words  in  the  circular,  **  for  which  written  guarantees  will  be 
given,"  do  not  mean  that  there  shall  be  no  valid  contract  unless 
written  guarantees  are  given,  but  only  that  the  defendants  are 
ready  to  give  them  if  required.  Even  if  a  written  guarantee  were 
necessary,  the  circular  itself  formed  one,  for  the  contract  was  based 
on  the  terms  of  the  circular  and  letter  written  on  the  fly-leaf  of  it. 
This  is  not  a  contract  of  an  ordinary  kind,  but  one  intended  for  the 
benefit  of  emigrants  coming  from  a  distance  with  their  families,  and 
[  *4oo  ]  it  is  important  *that  they  should  have  some  assurance  that  the 
vessel  will  sail  at  the  appointed  time.  Consequently,  time  is  of 
the  essence  of  the  contract.  The  deposit  was  paid  on  the  terms 
that  the  vessel  would  sail  on  the  precise  day,  ''  wind  and  weather 
permitting."  It  would  be  a  fraud,  if  the  defendants  refused  a 
written  guarantee ;  so  that  they  cannot  now  object  that  they  did 
not  give  one.  The  stipulation  in  the  circular,  that  all  baggage 
must  be  at  the  dock  three  days  prior  to  the  appointed  day  for  sail- 
ing, shows  that  the  defendants  considered  the  precise  day  of  sailing 
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a  material  part  of  the  contract.     Then,  with  respect  to  the  damages  :     Ckanstok 

no  allegation  of  special  damage  was  necessary.     The  plaintiff  paid    Marshall. 

82Z.  lOs.y  on  an  undertaking  by  the  defendants  to  convey  him  and 

his  family  from  Portsmouth  to  Adelaide ;  and  the  defendants  having 

failed  to  do  so,  he  is  entitled  to  recover  back  that  amount  under  the 

special  count,  or  at  all  events,  under  the  count  for  money  had  and 

received,  as  upon  a  consideration  which  has  failed.    It  is  said,  that 

the  consideration  has  not  wholly  failed,  because  the  defendants 

have  kept  the  berths  unoccupied  from  London  to  Plymouth  ;  but 

that  is  immaterial,  for  the  berths  were  not  ready  on  the  25th  of 

August. 

Martin  and  J.  WiLdey  in  support  of  the  rule  : 

This  is  not  an  absolute  contract  that  the  ship  shall  sail  on  the 
appointed  days,  wind  and  weather  permitting,  but  a  mere  represen- 
tation. The  defendants  in  effect  say,  "We  bond  fide  intend  the 
vessel  to  proceed  on  certain  days ;  we  will  not,  however,  guarantee 
that  by  this  document,  but  written  guarantees  will  be  given  if 
required."  The  circular  expressly  excludes  a  warranty,  by  thus 
referring  to  a  guarantee  thereafter  to  be  given. 

(Pollock,  G.  B.  :  Was  anything  to  be  paid  by  the  plaintiff  for  a 
written  guarantee  ?) 

Nothing :  he  had  the  option  of  demanding  such  guarantee,  and, 
not  having  done  so,  he  cannot  succeed  in  this  action.  The  plaintiff 
was  not  entitled  to  abandon  the  contract,  but  only  to  recover 
damages  ^commensurate  with  the  expense  he  had  been  put  to  by  [  *40i  ] 
the  non-arrival  of  the  vessel.  It  was  not  a  condition  precedent, 
that  the  ship  should  sail  at  the  precise  time  indicated  :  Ritchie  v. 
Atkinson  (i),  Davidson  v.  Gwynne{2),  Constable  v.  Cloberie(s).  This 
case  is  distinguishable  from  Glaholme  v.  Haijs  (4),  and  Olive  v. 
Booker  (5),  for  in  those  cases  the  language  of  the  charter-party  was 
such  that  the  statement  of  the  time  of  sailing  amounted  to  a  war- 
ranty. Yates  V.  Duff{6)  is  an  authority  to  show  that  the  plaintiff 
cannot  recover,  unless  either  time  was  of  the  essence  of  the  contract, 
or  the  delay  in  sailing  was  unreasonable.  Besides,  there  has  not 
been  an  entire  but  a  partial  failure  of  consideration  only,  for  the 
berths  were  kept  vacant  until  the  arrival  of  the  vessel  at  Plymouth. 

(1)  10  B.  B.  307  (10  Eaat,  295).  (4)  58  B.  B.  399  (2  Man.  t&  G.  257). 

(2)  11  B.  B.  420  (12  East,  381).  (5)  74  B.  B.  G96  (I  Ex.  416). 

(3)  Palm.  397.  (6)  5  Car.  &  P.  369. 
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Cranston     Pollock,  C.  B.  : 

Marshall.  The  rule  ought  to  be  discharged.  The  case  involves  two  questions. 
The  first  is,  whether  this  document  was  a  guarantee  to  sail  on  the 
day  named,  or  a  mere  representation.  It  appears  to  me  that  the 
decision  of  that  question  is  in  reality  the  decision  on  both  points. 
Where  parties  by  advertisement  hold  out  that  they  are  ready  to  give 
a  written  guarantee  that  a  vessel  shall  sail  on  a  particular  day,  and 
a  contract  is  entered  into  specifically  on  that  footing,  in  substance 
that  is  a  warranty  to  sail  on  the  day  named.  I  do  not  mean  to  say 
that  there  is  not  room  for  the  argument  on  behalf  of  the  defendants ; 
but  the  question  being,  what  is  a  reasonable  construction  to  be  put 
on  the  contract  which  the  parties  have  entered  into,  praetdcally  it 
comes  to  this  :  Was  the  offer  of  a  written  guarantee  intended  as  an 
assurance  to  the  parties  who  were  about  to  sail,  or  was  it  given 
merely  to  animate  their  vigilance,  that  they  might  be  ready  to  saD 
on  the  day  named  ?  I  think  that  the  offer  of  the  guarantee  was  for 
I  *402  ]  the  assurance  and  safety  *of  the  passengers,  that  they  might  cal- 
culate their  means,  and  might  not  be  wandering  about  the  streets 
of  Plymouth  as  mendicants,  or  perhaps  sent  back  to  Ireland  to  the 
workhouse.  It  is  admitted  that  nothing  was  to  be  paid  for  a 
written  guarantee,  and  that  shows  that  the  guarantee  was  in  fact 
given  by  the  advertisement  and  circular.  Then  there  being  a 
written  guarantee  to  sail  on  the  days  named,  and  the  contract  being 
broken,  what  is  the  consequence  ?  It  has  been  argued,  that  the 
sailing  on  the  days  named  was  not  a  condition  precedent ;  but  there 
is  a  distinction  between  a  mutual  agreement  containing  covenants 
on  both  sides,  and  an  absolute  warranty.  Where  there  is  a  warranty, 
it  is  always  of  the  essence  of  the  contract.  The  case  of  Yates  v. 
Duff  illustrates  that.  There  there  was  an  agreement  to  sail  on  a 
particular  day  ;  but  that  was  held  not  to  be  of  the  essence  of  the 
contract,  because  there  was  no  warranty.  But  here  there  was  a 
guarantee,  and  its  conditions  not  having  been  complied  with,  the 
plaintiff  was  entitled  to  enter  another  vessel,  if  not  instanter,  at  all 
events  after  waiting  a  day  or  two ;  and  though  the  vessel  did  not 
actually  sail,  he  had  all  reasonable  assurance  that  it  would  sail ; 
and  if  he  was  entitled  to  do  that,  as  1  think  he  was,  without  saying  at 
what  precise  period  the  right  accrued,  he  is  entitled  to  recover  back 
the  money  which  he  paid  on  the  faith  of  the  contract  being  performed. 

Alderson,  B.  : 

I  am  of  the  same  opinion.     It  seems  to  me  that,  in  this  case, 
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time  was  of  the  essence  of  the  contract;  that  the  contract  was     Cranston 
broken  by  the  defendants,  and,  being  broken,  that  the  plaintiff  had    mahshai  l. 
the  option  of  rescinding  it  by  entering  another  vessel,  and  therefore 
entitled  to  recover  back  his  money. 

PiiATT,  B.,  concurred. 

BoLFE,  B. : 

I  am  of  the  same  opinion.     I  will  only  say,  *that  the  diflBculty       [  ♦40s  ] 

made  on  this  latter  point  was  not  exactly  what  has  been  argued 

now.   It  was  that,  by  reserving  the  berths  from  London  to  Plymoutht 

a  part  of  the  contract  was  performed.     That  has  been  very  little 

argued,  and,  indeed,  it  is  not  arguable ;  for  if  I  contract  for  a  berth 

in  a  vessel  to  take  me  up  at  Plymouth,  the  vessel  going  from  France 

to  Australia,  and  the  vessel  fails  to  be  at  Plymouth,  it  would  be 

absurd  for  the  owner  to  say,  "I  have  done  something  which  I  ought 

to  have  done  before  I  got  to  Plymouth." 

Rule  di$charged, 

WASHINGTON   v.  YOUNG  and  Another.  isso. 

Junes. 
(5  Ex.  403—409 ;  S.  0.  19  L,  J.  Ex.  348.)  

Under  the  5  &  6  Will.  IV.  c.  63,  8.  21  (1),  earthen  vessels  are  liable  to         l^^^l 
seizure  if  ordinarily  used  as  measures,  and  if  on  examination  they  are 
found  to  be  unjust. 

Trespass  for  seizing  and  taking  certain  earthenware  mugs,  and 
jugs  of  the  plaintiff's.     Plea,  Not  guilty  (by  statute). 

The  cause  was  tried  at  the  Bedfordshire  Summer  Assizes,  1849, 
when  a  verdict  was  found  for  the  plaintiff,  subject  to  the  following 
case: 

The  plaintiff,  before  and  at  the  time  of  seizure  hereinafter  men- 
tioned, kept  a  beer  shop,  and  sold  beer  to  customers  out  of  the 
house,  and  to  customers  to  drink  the  beer  in  the  house.  The 
plaintiff  used,  for  the  supply  of  his  customers,  pewter  vessels  and 
earthen  vessels,  having  two  sizes  of  each  sort.  When  an  outdoor 
customer  ordered  a  quart  or  a  pint  of  beer,  the  supply  was  given  in 
the  pewter  vessel,  and  when  an  indoor  customer  called  for  a  quart 
or  a  pint  of  beer,  the  supply  was  furnished  in  a  pewter  or  earthen 
vessel  indifferently.  The  charge  for  the  beer  supplied  in  the  larger 
vessel  of  each  kind  was  4d.y  and  the  charge  for  the  supply  in  the 
smaller  vessel  of  each  kind  was  2d.     The  pewter  vessels  were 

(1)  Repealed  by  the  Weights  and  c.  49).  See  now  that  Act,  especially 
Measures  Act,    1878  (41   &  42  Vict.      s.  25.— J.  G.  P, 
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generally  called  measures,  and  the  earthen  vessels  were  called  mugs. 
The  defendants  on  a  certain  day  entered  the  plaintiff's  house,  to 
examine  the  plaintiff's  measures,  being  duly  authorised  for  that 
♦purpose.  The  plaintiff's  wife,  upon  being  requested  to  produce 
her  measures,  produced  the  pewter  vessels,  which  were  found  to  be 
correct  in  their  contents.  The  defendants,  on  seeing  the  earthen 
mugs  upon  the  shelves,  asked  the  plaintiff's  wife  if  she  refused  to 
produce  them,  upon  which  she  took  them  from  the  shelves,  and 
placed  them  on  the  table.  The  defendants  tested  these  earthen 
mugs  by  standard  measures,  and  found  some  of  them  deficient,  and 
seized  two  quarts  and  fourteen  pints,  found  to  be  deficient  upon 
comparison  with  standard  measures.  This  action  was  commenced 
for  such  seizure  on  the  21st  of  April,  1849.  The  defendants  caused 
an  information  to  be  laid  before  magistrates,  to  recover  the  penalties 
alleged  to  have  become  payable  under  the  statute,  by  reason  of  the 
deficiency  of  the  said  earthen  mugs,  and  a  conviction  was  pronounced 
to  the  purport  set  out  in  the  appendix  (i),  the  legal  effect  *of  which 
it  is  open  to  the  plaintiff  to  contest  upon  the  argument.  If  the 
Court  should  be  of  opinion  that  the  plaintiff  was  entitled  to  recover, 
the  verdict  was  to  stand,  otherwise  the  verdict  was  to  be  set  aside, 
and  a  nonsuit  entered. 


O'MaUey,  for  the  plaintiff : 
The  question  turns   upon  the  true   construction  of   the  6  &  6 


(1)  The  conviction  set  out  in  the 
appendix  was  as  follows  :  **  Be  it 
remembered,  that  on  &c.,  John  Wash- 
ington is  convicted  before  us,  Edwai-d 
Orlebar  Smith,  clerk,  and  William 
Dodge  Cooper,  Esq.,  two  of  her 
Majesty's  justices  of  the  peace  in  and 
for  the  county  of  Bedford:  For  that 
the  said  John  Washington,  on  the 
19th  of  March,  1849,  at  the  said  parish 
of  Taddington,  in  the  said  county  of 
Bedford,  unlawfully  had  in  his  posses- 
sion, in  a  certain  shop  there,  being 
the  shop  of  the  said  John  Washington, 
wherein  goods  were  then  kept  for 
sale  by  measure,  fourteen  measures, 
purporting  respectively  to  be  pint 
measures,  and  two  measures,  purport- 
ing respectively  to  be  quart  measures, 
which  said  measures,  so  purporting 
respectively  to  be  quart  measures, 
were,  upon  examination  thereof,  duly 
made  on  the  day  and  year  lust  afore- 


said, accoitling  to  the  statute  in  that 
behalf,  in  the  said  shop,  by  William 
Ralph  Young,  an  inspector  of  weights 
and  measures,  duly  appointed  in  that 
behalf  for  the  district  whei^in  the  said 
shop  is  situate,  and  having  jurisdic- 
tion in  the  premises,  and  being  duly 
authorised  in  writing  for  that  purpose, 
under  the  hand  of  Edward  Orlebar 
Smith,  clerk,  one  of  her  Majesty's 
justices  of  the  peace  in  and  for  the 
said  county,  found  to  be  unjust,  con- 
trary to  an  Act  of  Parliament  passed 
in  the  sixth  year  of  the  reign  of  King 
William  the  Fourth,  intituled  ''An 
Act  to  repeal  an  Act  of  the  fourth  and 
fifth  years  of  his  present  Majesty, 
relating  to  weights  and  measures,  and 
to  make  other  provisions  instead 
thereof.  And  we  do  adjudge  that  the 
said  John  Washington  hath  forfeited 
for  his  said  offence  the  sum  of  one 
pound.     Signed  and  sealed  "  &.c 
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Will.  lY.  c.  68  (0  ;  and  it  is  submitted,  *tbat  these  earthen  mugs 
were  not  measures  liable  to  be  seized  by  the  defendants.    The  12th 


(1)  Sect.  6  enacts,  '*  That  from  and 
after  the  passing  of  this  Act,  the 
measure  called  the  Winchester  bushel, 
and  the  lineal  measure  called  the 
Scotch  ell,  and  all  local  or  customary 
measures,  shall  be  abolished;  and 
every  person  who  shall  sell,  by  any 
denomination  of  measure  other  than 
one  of  the  Imperial  measures,  or  some 
multiple  or  some  aliquot  part,  such  as 
half,  the  quarter,  the  eighth,  the 
sixteenth,  or  the  thirty-second  parts 
thereof,  uhall  on  conviction  be  liable 
to  a  penalty  not  exceeding  the  sum  of 
40$.  for  every  such  sale :  Provided 
always,  that  nothing  herein  contained 
shall  prevent  the  sale  of  any  articles 
in  any  vessel,  where  such  vessel  is  not 
represented  as  containing  any  amount 
of  Imperial  measure,  or  of  any  fixed, 
local,  or  customary  measure  heretofore 
m  use. 

Sect.  12  enacts  {inter  alia),  ''That 
all  measures  of  capacity  which  shall 
be  made  after  the  passing  of  this  Act 
shall  have  their  contents  denominated, 
stamped,  or  marked  on  the  outside  of 
such  measures  in  legible  figures  and 
letters." 

Sect.  21  enacts  (inter  alia),  "That 
every  person  who  shall  use  any  weight 
or  measure  other  than  those  authorised 
by  this  Act,  or  some  aliquot  part 
thereof  as  hereinbefore  described,  or 
which  has  not  been  so  stamped  as 
aforesaid,  except  as  hereinafter  ex- 
cepted, or  which  shall  be  found  light  or 
otherwise  unjust,  shall  on  conviction 
forfeit  a  sum  not  exceeding  5/. ;  and 
any  contract,  bargain,  or  sale  made  by 
any  such  weights  or  measures  shall  be 
wholly  null  and  void ;  and  every  such 
light  or  unjust  weight  and  measure 
so  used  shall  on  being  discovered  by 
any  inspector  so  appointed  as  aforesaid, 
be  seized,  and,  on  conviction  of  the 
person  using  or  possessing  the  same, 
shall  be  forfeited:  Provided  always, 
that  nothing  herein  contained  shall 
extend  to  require  any  wooden  or 
wicker  measure  used  in  the  sale  of 
lime  or  other  articles  of  the  like  nature, 


or  any  glass  or  earthenware  jug  or 
drinking  cup,  though  represented  as 
containing  the  amount  of  any  Imperial 
measure,  or  of  any  multiple  thereof, 
to  be  stamped ;  but  any  person  buying 
by  any  vessel  represented  as  containing 
the  amount  of  any  Imperial  measure, 
or  of  any  multiple  thereof,  is  hereby 
authorised  to  require  the  contents  of 
such  vessel  to  be  ascertained  by  a  com- 
parison ^with  a  stamped  measure,  such 
stamped  measure  to  be  found  and  pro- 
vided by  the  person  who  shall  use  such 
wooden  or  wicker  measure,  glass  jug 
or  drinking  cup  as  aforesaid ;  and  in 
case  the  person  who  shall  use  such 
last-mentioned  measure  or  vessel  shall 
refuse  to  make  such  comparison,  or  if, 
upon  such  comparison  being  made, 
such  wooden  or  wicker  measure,  glass 
jug  or  drinking  cup,  shall  be  found  to 
be  deficient  in  quantity,  the  person 
who  shall  use  the  same  shall,  on  con- 
viction, be  subject  to  the  forfeitures 
and  penalties  hereinbefore  imposed  on 
any  person  using  light  or  unjust 
weights  or  measures.'* 

Sect.  28  enacts,  **  That  in  England 
and  Ireland  it  shaU  be  lawful  for  every 
justice  of  the  peace  of  any  county, 
riding,  or  division,  or  of  any  city  or 
town,  and  in  Scotland  for  every  sheriff, 
justice,  or  magistrate  of  any  borough 
or  town,  or  for  any  inspector  autho- 
rised in  writing  under  the  hand  of  any 
justice  of  the  peace  in  England  and 
Ireland,  or  of  any  sheriff,  justice,  or 
magistrate  in  Scotland,  at  all  season- 
able times  to  enter  any  shop,  store, 
warehouse,  stall,  yard,  or  place  what- 
soever within  his  jurisdiction,  wherein 
goods  shall  be  exposed  or  kept  for  sale, 
or  shall  be  weighed  for  conveyance  or 
carriage,  and  there  to  examine  all 
weights,  measures,  steelyards,  or  other 
weighing  machines,  and  to  compare 
and  try  the  same  with  the  copies  of  the 
Imperial  standard  weights  and  mea- 
sures required  or  authorised  to  be 
provided  under  this  Act ;  and  if,  upon 
such  examination,  it  shall  appear  that 
the  said  weights  or  measures  are  light 
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section  shows,  that  the  measures  contemplated  by  the  statate  are 
such  as  are  required  to  have  their  contents  stamped  on  the  outside 
of  them.  The  21st  section,  however,  expressly  provides  that  nothing 
therein  contained  shall  extend  to  require  any  glass  or  earthenware 
jug  or  drinking  cup  to  be  stamped  ;  but  any  person  buying  by  any 
vessel  represented  as  containing  the  Imperial  measure,  is  authorised 
to  require  the  contents  to  be  ascertained,  and  if  it  be  found  unjust, 
the  person  using  it  is  subjected  to  the  forfeitures  and  penalties 
imposed  on  persons  using  unjust  measures.  The  6th  section, 
*  which  imposes  a  penalty  on  persons  selling  by  any  other  than 
the  Imperial  measure,  excepts  the  case  of  articles  sold  in  a  vessel 
not  represented  as  containing  the  Imperial  measure.  The  effect 
of  those  enactments  is,  that  where  earthen  vessels  are  used,  the 
penalty  does  not  attach,  unless  they  are  found  unjust  after  a 
representation  that  they  contain  the  proper  measure.  There  is 
good  reason  for  the  distinction,  since  metallic  vessels  are  capable 
of  very  nice  adjustment,  which  earthen  vessels  are  not.  This, 
being  a  penal  statute,  ought  to  be  construed  strictly. 

Tozer^  for  the  defendant : 

Assuming  the  plaintiff's  construction  to  be  correct,  the  vessels 
seized  were  used  for  the  sale  of  beer,  and  consequently  were 
represented  as  measures.  But,  under  the  28th  section,  they  were 
liable  to  seizure,  whether  they  were  used  as  measures  or  not. 
The  case  is  not  within  the  proviso  of  the  6th  section ;  for  it  is 
stated  as  a  fact,  "that  when  an  indoor  customer  called  for  a 
quart  or  a  pint  of  beer,  the  supply  was  furnished  in  a  pewter  or 
earthen  vessel  indifferently."  Beading  the  12th  and  21st  sections 
together,  all  vessels,  except  glass  or  earthenware  jugs,  are  liable  to 
be  seized  if  unjust  in  their  contents  or  not  stamped;  those  jugs  do 
not  require  to  be  stamped,  but  may  be  seized  if  represented  to 
contain  the  Imperial  measure,  when  in  fact  they  do  not.  The 
latter  portion  of  the  21st  section  was  not  intended  to  interfere 
with  the  former,  but  only  to  give  the  customer  a  summary 
remedy  by  enabling  him  to  insist  on  beiufj;  supplied  with  the 
just  measure.  Under  the  Beer  Act,  11  Geo.  IV.  &  1  Will.  IV. c.  64, 
s.  12,  none  but  measures  sized  according  to  the  standard  are  allowed 
to  be  used  ;  therefore,  these  are  either  measures  within  the  5  &  6 

or  otherwise  unjust,  the  same  shall  be  sion  the  same  shall  be  found  shall  on 
liable  to  be  seized  and  forfeited ;  and  conviction  forfeit  a  sum  not  exceeding 
the  person  or  persons  in  whose  posses-      5/.,"  Ac. 
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Will.  IV.  c.  63,  or  if  not,  they  are  illegal  measures.  The  conviction, 
not  having  been  appealed  against  under  the  85th  section,  is  a 
decision  in  rem  that  these  were  illegal  measures,  and  that  the 
plaintiff  was  liable  to  the  penalty. 

O'MaUey  replied. 

Pollock,  C.  B.  : 

We  are  all  of  opinion  that  the  plaintiff  ought  to  be  nonsuited. 
It  appears  to  me,  that  the  meaning  of  the  28th  section  is  this : 
that  whatever  is  used  as  a  measure,  if,  when  examined,  it  turns  out 
to  be  unjust,  is  liable  to  be  seized  and  forfeited.  The  plaintiff  was 
in  the  habit  of  using  these  measures  or  pewters  indifferently,  and 
when  the  defendants  came  for  the  purpose  of  examination,  no 
objection  was  made  to  the  production  of  the  earthen  mugs,  and 
they  having  been  found  unjust,  it  was  lawful  for  the  defendants  to 
seize  them. 


Washing- 
ton 
r. 
Young. 


[  408  ] 


Aldebson,  B.  : 

I  am  of  the  same  opinion.  The  28th  section  enables  particular 
persons  to  enter  any  place  whatsoever  wherein  goods  shall  be 
exposed  for  sale, ''  and  there  to  examine  all  weights  and  measures." 
Now,  we  are  to  consider  what  are  the  weights  and  measures  con- 
templated by  that  section.  They  are  certainly  not  stamped 
measures  only,  for  the  language  of  the  section  is  too  large  for 
that.  Then  let  us  see  whether  the  21st  section  will  afford  any 
guide.  That  section  requires  all  weights  and  measures,  except  as 
thereinafter  mentioned,  to  be  stamped ;  it  then  goes  on  to  provide 
that  '*  nothing  therein  contained  shall  extend  to  require  any  glass 
or  earthenware  jug  or  drinking  cup,  though  represented  as  con- 
taining the  amount  of  any  Imperial  measure  or  of  any  multiple 
thereof,  to  be  stamped ; "  and  having  before  said  that  stamped 
measures  which  are  found  unjust  shall  be  seized,  it  goes  on  to 
provide  that  any  person  who  shall  use  such  unstamped  measures, 
if  they  are  found  to  be  unjust,  shall  on  conviction  be  subject  to 
the  forfeitures  and  penalties  imposed  on  persons  using  unjust 
measures.  It  has  been  argued  that  the  latter  part  of  that  section 
is  not  to  be  construed  as  applying  to  measures  within  the  28th 
section,  and  I  was  at  first  struck  with  the  argument ;  but,  on  con- 
sideration, I  am  of  opinion  *that  all  measures  of  capacity  ordinarily 
used  are  to  be  treated  as  measures  within   the  28th  section,  if 
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Washing- 
ton 
f. 
Young. 


represented  to  contain  the  Imperial  measure.  That  is  found  as  a 
fact  in  this  case,  and,  consequently,  these  vessels  were  liable  to 
seizure. 

BoLFE,  B. : 

I  am  of  the  same  opinion.  I  agree  with  my  brother  Ai<dbbsok, 
that  though  the  case  is  loosely  stated,  it  means  that  these  earthen 
vessels  were  ordinarily  represented  as  of  a  given  measure. 

Platt,  B.,  concurred. 

Judgment  of  nonsuit. 


1850. 
May  »0. 
June  5. 
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BURKINSHAW  v.  The   BIRMINGHAM  and  OXFORD 
JUNCTION   RAILWAY   COMPANY  (1). 

(5  Ex.  476—488  ;  S.  C.  20  L.  J.  Ex.  246  ;  6  Bail.  Cas.  600.) 

The  words  ''  lands  which  shall  have  been  taken  for  or  injuriously  affect^ 
by  the  execution  of  the  works,  ^  in  the  68th  section  of  the  I^auds  Clauses 
Consolidation  Act,  1845  (8  Vict.  c.  18),  include  such  lands  only  as  are 
actually  taken  or  actually  af¥ected  by  the  works. 

A.,  the  proprietor  of  certain  houses,  which  were  liable  to  be  taken  for 
making  a  railway,  under  the  provisions  of  the  local  Act  of  the  promoters 
of  the  undertaking,  received  a  notice  under  the  18th  section  of  the  Lands 
Clauses  Consolidation  Act,  1845,  from  the  promoters,  that  the  property 
would  be  required  by  them  for  the  railway,  and  the  notice  demanded  the 
particulars  of  A.'s  interest  therein,  and  stated  their  willingness  to  purchase 
it.  A.  duly  furnished  these  particulars,  and  a  sum  of  4,500^.  was  set  upon 
the  property  by  him,  which  amount  he  claimed  from  the  promoters  as  a 
compensation  for  taking  the  property,  and  he  required  payment  thereof,  or 
that  a  warrant  should  be  issued  by  the  Company,  to  summon  a  jury  to 
assess  the  proper  amount,  under  the  provisions  of  the  Act.  The  Company 
took  no  further  step  in  the  matter :  Held,  that,  under  these  circumstances, 
A.  could  not  maintain  an  action  to  recover  from  them  the  4,500/. 

Debt.  The  declaration  stated,  that,  before  the  commencement 
of  this  suit,  and  before  the  giving  of  the  notice  next  hereinafter 
mentioned,  to  wit,  on  &c.,  to  wit,  under  and  by  virtue  of  the  pro- 
visions of  a  certain  Act  of  Parliament,  (9  &  10  Vict.,  Aug.  3) 
intitled  "  An  Act  for  making  *a  Railway  from  Birmingham  to  join 
the  Lines  of  the  proposed  Oxford  and  Rugby,  and  Oxford,  Wor- 
cester, and  Wolverhampton  Railways,  and  to  be  called  *The 
Birmingham  and  Oxford  Junction  Railway ; '  "  and  of  a  certain 
other  Act  of  Parliament,  (9  &  10  Vict.,  Aug.  3)  intitled  "  An  Act  for 
making  a  Railway  into  Birmingham,  in  extension  of  the  proposed 
Birmingham  and  Oxford  Junction  Railway,"  the  defendants  were 
incorporated,  and  were  thereby  authorised  and  empowered  to  make 

(1)  See  Spencer  v.  Metropolitan  Board  of  Works  (1882)  22  Ch.  D.  142,  173,  52 
L.  J.  Ch.  249.— J.  G.  P. 
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and  maintain  a  railway  therein  described  and  specified,  and  to  Buhkin- 
execute  the  works  necessary  for  the  same,  and  to  take  such  of  the  *"^^ 
lands  therein  mentioned  as  should  be  necessary  for  the  purposes  of  Birmino- 
the  said  Acts  and  the  works  thereby  authorised ;  and  that,  before  Oxfobd 
the  commencement  of  this  suit,  and  before  and  at  the  time  of  Railway  Co. 
the  giving  of  the  said  notice,  the  plaintiff  was  seised  of  certain 
lands,  that  is  to  say,  certain  messuages,  &c.,  in  Birmingham,  and 
described  in  the  books  of  reference  deposited  with  the  clerk  of  the 
peace  for  the  county  of  Warwick,  being  the  plans  and  books  men- 
tioned and  referred  to  in  the  secondly  above-mentioned  Act,  and 
the  said  lands  being  lands  which  the  said  Company  were  authorised 
and  empowered,  by  virtue  of  the  Acts  of  Parliament,  to  take  for 
the  purposes  of  making  and  maintaining  the  said  railway,  that  is 
to  say,  the  Birmingham  and  Oxford  Junction  Bailway.  And  that 
the  plaintiff  being  so  seised  as  aforesaid,  the  defendants,  to  wit,  on 
the  day  and  year  aforesaid,  required  to  take  the  said  lands  of  the 
plaintiff,  for  the  purpose  of  making  and  maintaining  the  said 
railway.  And  that  the  defendants  thereupon,  after  the  passing  of 
the  said  Acts,  to  wit,  on  the  9th  of  January,  1847,  caused  a  certain 
notice  iu  writing  to  be  served  upon  the  plaintiff,  whereby  notice 
was  given  by  the  defendants  to  the  plaintiff,  that  the  said  railway 
would  pass  through  the  said  lands  of  the  plaintiff,  and  that  the 
defendants  required  to  purchase  and  take  the  same,  for  the  purposes 
of  the  said  railway,  and  that  the  defendants  were  willing  to  treat 
for  the  purchase  thereof,  *and  of  all  estates  and  interest  therein,  [  **^'^  I 
and  as  to  the  compensation  to  be  made  to  all  parties  for  the  damage 
that  might  be  sustained  by  reason  of  the  execution  of  the  works  of 
the  said  railway.  And  that  the  defendants,  by  their  said  notice, 
demanded  from  the  plaintiff  the  particulars  of  his  estate  and 
interest  in  the  said  lands,  and  of  the  claims  made  by  him  in  respect 
thereof ;  and  that  the  said  notice  did  state  the  particulars  of  the 
said  lands  so  required  ;  and  that  the  defendants  did,  to  wit,  at  the 
said  time  of  serving  the  said  notice,  take  the  said  lands  of  the 
plaintiff,  for  the  execution  of  the  works  of  the  said  railway ;  and 
the  plaintiff  thereby,  then  being  so  seised  as  aforesaid,  became  and 
was  entitled  to  a  large  sum,  exceeding  50!.,  to  wit,  the  sum  of  4,500^, 
as  compensation  from  the  defendants  in  respect  of  the  said  lands 
and  of  his  interest  therein ;  and  that  the  plaintiff  and  the  defen- 
dants did  not,  within  twenty-one  days  after  the  service  of  the  said 
notice  by  the  said  defendants,  or  at  any  time,  agree  as  to  the  amount 
of  compensation  to  be  paid  by  the  defendants  for  the  said  interest 
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BuRKiN-  of  the  plaintiff  in  the  said  lands,  or  for  any  damage  that  might  be 
r,  sustained  by  him  by  reason  of  the  execution  of  the  works,  or  as  to 

1!a1?'1  v^'     ^^^  amount  of  any  other  compensation ;  and  that  afterwards,  to 

Oxford  ^it,  on  the  17th  of  July,  1849,to  wit,  after  the  expiration  of  the  said 
Railway  Co.  space  of  twenty-one  days,  the  plaintiff  being  so  entitled  to  saeh 
compensation,  and  the  compensation  to  which  he  was  so  entitled 
exceeding  the  sum  of  60L,  and  the  defendants  not  having  made,  and 
no  one  having  made  satisfaction  of  or  for  the  said  compensation,  or 
the  s^id  taking  of  the  said  lands,  and  the  said  compensation,  being 
the  compensation  for  the  said  taking,  still  remaining  wholly  unpaid, 
the  plaintiff,  then  being  seised  as  aforesaid,  claimed  such  com- 
pensation to  an  amount  exceeding  601.,  to  wit,  4,500/.,  and  the 
plaintiff  then  was  desirous  to  have  the  question  of  the  said  com- 
pensation  so  claimed  by  the  plaintiff  as  aforesaid  settled  by  a  joiy, 
and  then  gave  to  the  defendants  a  notice  in  writing,  (according  to 

[  *478  ]  the  provisions  *of  the  statute  in  such  case  made  and  provided,  to 
wit,  the  Lands  Glauses  Consolidation  Act,  (1845),  that  he  was 
desirous  to  have  the  question  of  the  compensation  to  which  he  was  so 
entitled  as  aforesaid,  in  respect  of  his  said  estate  and  interest,  and 
in  respect  of  any  damage  that  might  be  sustained  by  him  by  rea^m 
of  the  execution  of  the  said  railway  works,  settled  by  a  jury;  and 
the  said  last-mentioned  notice  also  stated  the  nature  of  the  intereEt 
in  the  said  premises,  in  respect  of  which  the  plaintiff  claimed  sueh 
compensation  as  aforesaid,  and  the  amount  of  compensation  so 
claimed,  to  wit,  4,500/.  Averment,  that  although  twenty-one  days 
after  the  giving  of  the  said  last-mentioned  notice  elapsed  long 
before  the  commencement  of  this  suit,  yet  the  defendants  did  not, 
within  the  said  period  of  twenty-one  days,  nor  at  any  time  before 
the  commencement  of  this  suit,  pay  to  the  plaintiff  the  amount  oi 
the  said  compensation  so  claimed  by  him  as  aforesaid,  nor  enter 
into  any  written  agreement  for  that  purpose,  nor  did  nor  would  the 
defendants,  within  the  said  period  of  twenty-one  days  after  the 
receipt  of  the  said  last-mentioned  notice,  nor  at  any  time  before 
the  commencement  of  this  suit,  issue  their  warrant  to  the  sheriff  to 
summon  a  jury  for  settling  the  question  of  the  compensation  so 
claimed  by  plaintiff  as  aforesaid,  in  the  manner  provided  by  the  said 
last-mentioned  statute,  or  in  any  other  manner,  but  on  the  contrary 
wholly  neglected  and  refused  so  to  do,  and  until  and  at  the  commence- 
ment of  this  suit  still  neglected  and  refused  so  to  do,  contrary  to  the 
form  and  provisions  of  the  said  last-mentioned  statute;  whereby 
and  by  force  of  the  said  statute,  the  defendants  became  liable  to 
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pay  to   the  plaintifif  the  said   sum  of  4,6001.   in  the  said  last-  burkin- 
mentioned  notice  specified,  being  the  amount  of  compensation  so  ^ 

claimed  by  the  plaintiff  as  aforesaid ;  and  thereby,  and  by  force  of  ham^and 

the  said  last-mentioned  statute,  an   action  hath  accrued   to  the  Oxkokd 

Junction 

plaintiff,  to  demand  from  the  defendants  the  said  sum  of  4,600Z.  railway  Co. 
above  demanded.    Breach,  non-payment  thereof. 

The  defendants  pleaded,  that  they  did  not,  at  the  time  of  serving 
the  said  notice  in  the  said  declaration  first-mentioned,  *or  at  any       I  *ii9  ] 
other  time,  take  the  said  lands  of  the  said  plaintiff  in  the  declaration 
mentioned,  or  any  part  thereof,  modo  et  forma ;  concluding  to  the 
country :  and  upon  that  plea  issue  was  joined. 

At  the  trial  of  the  cause,  before  Pollock,  C.  B.,  at  the  Middlesex 
sittings  after  last  Hilary  Term,  it  appeared  that  the  action  was 
brought  by  the  plaintiff  to  recover  the  sum  of  4,6002.  against  the 
Company,  as  the  value  of  three  dwelling-houses  and  premises 
situated  in  Birmingham,  of  which  the  plaintiff  was  the  owner. 

The  defendants,  in  1846,  obtained  an  Act  of  Parliament,  intituled 
"  An  Act  for  making  a  Railway  from  Birmingham  to  join  the  Lines 
of  the  proposed  Oxford  and  Rugby,  and  Oxford,  Worcester,  and 
Wolverhampton  Railways,  to  be  called  'The  Birmingham  and 
Oxford  Junction  Railway,'  "  by  which  Act  they  were  united  into  a 
Company  for  the  purpose  of  making  and  maintaining  such  railway, 
with  proper  works  and  conveniences,  and  for  those  purposes  were 
incorporated  by  the  name  of  ''  The  Birmingham  and  Oxford 
Junction  Railway  Company,"  and  by  that  name  were  declared  to  be 
a  body  corporate  with  perpetual  succession,  and  power  to  purchase 
and  hold  lands  for  the  purposes  of  the  undertaking  (i).  Another 
Act  passed  on  the  same  day,  intituled  '*  An  Act  for  making  a 
Railway  into  Birmingham  in  extension  of  the  proposed  Birmingham 
and  Oxford  Junction  Railway."  The  latter  Act,  which  was  for  the 
purpose  of  making  a  connecting  line  with  the  former  line,  con- 
tained the  same  powers  of  purchasing  land ;  and  by  it  the  two 
undertakings  were  amalgamated,  under  the  title  of  ''  The  Bir- 
mingham and  Oxford  Junction  Railway  Company."  By  each  of 
the  preceding  Acts,  the  Companies  Clauses  Consolidation  Act, 
8  Vict.  c.  16,  the  Lands  Clauses  Consolidation  Act,  8  Vict.  c.  18, 
and  the  Railways  Clauses  Consolidation  Act,  8  Vict.  c.  20,  were 
incorporated. 

On  the  9th  of  January,  1847,  the  plaintiff  received  a  notice  from       [  ^^o  ] 
the  defendants  in  the  following  form : 

(1)  Sect.  a. 
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Bdrkin-  "  Birmingham  and  Oxford  Janction  Railway." 

BHAW 

9.  "In  pursuance  of  the  Birmingham  and  Oxford  Junction  Railway 

HAM  AND  ^^^*  1846,  and  the  several  Acts  of  Parliament  incorporated  there- 
Oxford  with,  I  do  hereby,  on  behalf  of  the  Birmingham  and  Oxford  Junction 
Railway  Co.  Railway  Company,  give  you  notice,  that  the  said  railway  will  pass 
through  messuages  or  tenements,  workshops,  outbuildings,  yards, 
and  entry,  situated  in  the  parish  of  Birmingham,  in  the  county  of 
Warwick,  and  numbered  140,  141,  142,  and  148,  on  the  plan  and 
in  the  book  of  reference  deposited  in  the  office  of  the  clerk  of  the 
peace  for  the  county  of  Warwick,  and  which  premises  belong  or 
are  reputed  to  belong  to  you  or  some  one  of  you,  or  in  which  you 
or  some  one  of  you  have  or  claim  to  have  some  estate  or  interest. 
And  I  further  give  you  notice,  that  the  Birmingham  and  Oxford 
Junction  Railway  Company  require  to  purchase  and  take  the  said 
premises  for  the  purposes  of  the  said  railway;  and  that  the 
premises  so  required  to  be  purchased  and  taken  are  coloured  red 
upon  the  plan  hereunto  annexed ;  and  that  the  said  Company  are 
willing  to  treat  for  the  purchase  thereof,  and  of  all  subsisting 
leases,  term,  estates,  and  interests  therein,  and  as  to  the  compensa- 
tion to  be  made  to  all  parties  for  the  damage  that  may  be  sustained 
by  them  by  reason  of  the  execution  of  the  said  works.  And  the 
said  Company  do  hereby  demand  from  you  and  each  of  yon  the 
particulars  of  your  estate  and  interest  in  the  premises  so  required 
to  be  purchased  and  taken,  and  of  the  claims  made  by  you  in 
respect  thereof,  such  particulars  to  be  delivered  at  the  office  of  the 
secretary  of  the  said  Company,  No.  84,  Bennett's  Hill,  Birmingham, 
not  later  than  twenty-one  days  from  the  service  of  this  notice. 
And  the  said  Company  do  hereby  demand  and  require  of  you  to 
produce  to  the  said  secretary,  at  his  office  aforesaid,  within  twenty- 
[  *48i  ]  one  days  from  the  service  of  "^this  notice,  any  lease  or  grant  for  a 
longer  period  than  one  year,  under  or  in  respect  of  which  you  have 
or  claim  to  have  any  estate  or  interest  in  the  premises  so  required 
to  be  purchased  and  taken. 

"  Dated  this  7th  day  of  January,  1847. 

**  John  Willum  Eibshaw, 

"  Secretary  to  the  said  Company." 

*'  To  Mr.  Richard  Bates,  Mrs.  Bates,  Mr.  Charles  Burkinshaw,  and 
to  all  and  every  other  person  and  persons  whom  it  may  concern : 

*'  Mr.  Hornblower,  of  Birmingham,  is  the  agent  appointed  by  the 
Birmingham  and  Oxford  Junction  Railway  Company  to  treat  for 
the  purchase  of  the  property  to  which  this  notice  relates." 
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Upon  the  receipt  of  this  notice,  the  plaintiff  delivered  to  the      Burkin- 
defendants  particulars,  as  required  thereby,  stating  the  amount  he        ^^^^ 
claimed,  as  the  value  of  the  houses  to  be  4,500/.,  and  he  required     ^l^*^^" 
the  payment  of  that  sum,  or  that  the  defendants  should  issue  a      Oxford 
warrant  to  summon  a  jury  to  assess  the  amount  under  the  Act.  Railway  Co. 
No  further  step  was  taken  by  the  Company  in  the  matter. 

Upon  this  state  of  facts,  it  was  contended,  on  the  part  of  the 
defendants,  that  the  plaintiff's  land  had  not  been  taken,  within  the 
meaning  of  the  68th  section  of  the  Lands  "^Glauses  Consolidation  [  *^s^  ] 
Act  (8  Vict.  c.  18).  A  verdict  was  thereupon  entered  for  the 
plaintiff  for  the  amount  claimed,  with  leave  to  the  defendants  to 
move  to  set  that  verdict  aside,  and  to  enter  a  verdict  for  them. 

Whateley  obtained  a  rule  nisi  accordingly ;  and  in  the  present 
Term  (May  80) 

Martin,  Aapland,  and  T.  Y  Lee,  showed  cause : 

The  plaintiff  is  entitled  to  recover  the  amount  he  claims  in  this 
action,  for  the  defendants  have  taken  his  land,  according  to  the 
true  construction  of  the  68th  sect,  of  the  8  Vict.  c.  18.  The  effect 
of  the  notice  was  to  entitle  the  defendants  absolutely  to  the  land. 
The  plaintiff  had  lost  all  power  of  disposing  of  it  after  the  notice  ; 
and  as  the  amount  claimed  by  him  as  the  value  of  the  property  was 
not  disputed  by  the  defendants,  (for  they  did  not  take  any  further 
steps  after  giving  the  notice  and  receiving  his  claim,)  they  are 
liable  for  the  full  amount  so  demanded.  By  their  silence  they 
admit  the  amount  to  be  correct.  It  is  in  the  nature  of  a  judg- 
ment by  default.  In  Rex  v.  The  Hungerford  Market  Company  (i), 
♦where  the  defendants  where  empowered  under  their  Act,  11  Geo.  IV.  [  ♦483  ] 
c.  Ixx.,  to  purchase  certain  premises,  and,  by  the  6th  section,  if 
the  person  interested  in  the  premises  should,  for  twenty-one  days 
next  after  the  notice  given  him  by  the  Company,  refuse  to  treat,  or 
not  agree  for  the  sale  of  them,  in  all  such  cases  the  Company  were 
to  cause  the  value  of  and  recompense  to  be  made  for  such  premises 
to  be  ascertained  by  a  jury  ;  and  it  was  there  held,  that  the  notice 
was  binding  upon  the  Company,  and  that  they  were  not  entitled  to 
withdraw  from  it  even  on  payment  of  all  reasonable  costs  incurred 
by  the  occupier  of  the  land  in  consequence  of  the  notice.  And  in  a 
similar  case,  of  Salmon  v.  Randall  (2),  Lord  Cottenham  said,  "  The 
parties,  I  conceive,  are  put  into  the  situation  of  vendor  and  pur- 
chaser by  the  notice ;  and,  like  every  other  vendor  and  purchaser, 

(1)  38  R.  R.  253  (4  B.  &  Ad.  327).  (2)  45  R.  R.  306  (3  My.  &  Cr.  449). 
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they  must  of  course  complete  their  purchase  according  to  the  pro- 
visions, not  of  the  contract,  but  of  those  arrangements  which  the 
Act  of  Parliament  has  substituted  in  lieu  of  the  contract  in  a  case 
where  no  contract  can  take  place."  So,  in  the  present  case,  the 
statute  makes  a  complete  contract  between  the  owner  of  the 
property  and  the  Company  upon  the  giving  of  the  notice.  It  is  not 
necessary  that  there  should  have  been  an  entry  upon  the  land  :  the 
notice,  in  effect,  constitutes  a  taking  within  the  meaning  of  the  68th 
section.  The  statute  does  not  speak  of  a  notice  to  take ;  and  the 
84th  section  uses  the  word  **  enter,"  which  is  an  argument  against 
that  construction  by  which  it  will  be  contended  that  the  taking 
must  be  by  entry  or  some  equivalent  act.  From  the  16th  to  the 
68th  sections  the  enactments  taken  together  constitute  a  code 
under  which  a  compulsory  contract  is  created  by  the  statute.  A 
new  code  commences  with  the  69th  section,  coming  under  a  difTerent 
and  distinct  heading.  In  Stamps  v.  Birmingham  and  Stour  ValUy 
Railway  Company  (i),  Lord  Cottbnham  says,  "  I  have  decided.  *and 
decided  generally  in  all  cases  where  the  question  has  arisen,  that, 
where  a  Company  gives  notice  to  purchase,  and  where  they  have 
described  the  quantity  of  land  that  they  require,  by  that  means  they 
enter  into  a  contract  with  the  landowner  to  make  the  purchase,  and 
that,  therefore,  they  cannot  afterwards  depart  from  it ;  they  cannot 
say,  I  have  agreed  with  you  to  purchase  two  acres  of  your  land, 
but  I  now  find  that  we  do  not  require  it,  and  I  give  you  notice 
that  I  mean  only  to  purchase  one  acre."  And  in  Eaton  v.  Midland 
Great  Western  Railway  Company  (2),  where  the  owner  of  the  pro- 
perty received  a  notice  from  a  Railway  Company,  and  he  replied  to 
the  notice  by  stating  his  title  to  the  lands  and  the  amount  he 
claimed,  and  the  Company  neither  referred  the  matter  to  arbitra- 
tion, nor  summoned  a  jury  to  decide  it — it  was  held  that  the  statute 
in  question  gave  the  owner  of  the  property  a  right  of  action  for  the 
amount  claimed.  They  also  referred  to  Walker  v.  Eastern  Counties 
Railway  Company  (s),  Reg.  v.  The  Commissioners  oj  Woods  and 
Forests  (4),  Corrigal  v.  London  and  Blackwall  Railway  Company  (6), 
Ramsden  v.  Manchester  and  South  Junction  Railway  Company  (6), 
Doe  d.  Hutchinson  v.  Manchester,  Bury,  and  RossendaU  RaUicay 
Compang  (7),  and  iiex  v.  Nottingham  Old  Water  Works  Company  (8). 


(1)  7  Hare,  251 ;  see  78  B.  B.  240. 

(2)  10  Ir.  Eep.  310. 

(3)  5  Bail.  Cas.  469. 

(4)  17L.  J.  Q.  B.  341. 


(5)  5  Man.  &  G.  219. 

(6)  74  B.  B,  830  (1  Ex.  723). 

(7)  69  B.  B.  785  (14  M.  &  W.  687). 

(8)  45  B.  B.  484  (6  Ad.  &  £1.  356). 
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JVhateley  and  F.  Robinson,  in  support  of  the  rule :  Burktk- 

8HAIV 

The  question  is,  whether  the  defendants,  by  the  mere  fact  of  v. 

having  given  the  plaintiff  notice  that  they  will  take  his  land,  are  to  ham  and 
be  considered  as  having  taken  that  land  within  the  true  meaning  of  juNcrfoN 
the  68th  section.  If  the  Act  had. cast  the  duty  upon  the  Company  Railway  Co. 
of  issuing  a  precept  to  summon  the  jury,  and  of  performing  the 
various  matters  in  order  to  ^ascertain  the  value  of  the  land  within  [  *^^^  1 
the  period  of  twenty-one  days,  the  argument  on  the  part  of  the 
plaintiff,  that  the  Company  are  to  be  considered  as  bound  to  pay 
the  price  set  upon  the  property  by  the  plaintiff,  might  have  some 
weight ;  but  there  is  no  provision  in  the  Act  by  which  the  Company 
are  required  to  perform  all  these  matters.  The  68th  section 
requires  that  there  should  be  an  actual  taking  of  possession,  or 
some  other  act  done  by  which  the  land  is  injuriously  affected. 
The  defendants  admit  that  by  the  notice  they  have  rendered  them- 
selves liable  to  take  the  land,  and  perhaps  in  equity  they  may  be 
held  to  have  taken  it ;  and  the  authorities  cited  may  lead  to  that 
conclusion.  There  may  be  a  statutory  contract  to  take,  but  there 
has  not  been  a  taking  within  the  68th  section.  That  section  does 
not  provide  for  the  same  kind  of  compensation  as  has  already  been 
provided  for  by  the  preceding  sections.  The  sections  which  precede 
the  68th  apply  to  the  constructive  taking;  and  then  comes  the 
68th,  which  provides  for  the  actual  taking  of,  or  an  injury  done  to, 
the  land.  According  to  the  plaintiff's  view  of  the  meaning  of  the 
68th  section,  the  actual  construction  of  a  bridge  upon  his  land 
would  not  be  within  that  section.  This  notice  amounts  to  a  mere 
notice  to  take  the  land  within  the  18th  section.  In  Eaton  v.  Mid- 
land Great  Westein  Railway  Company,  it  appeared  upon  the  face  of 
the  declaration  that  there  had  been  an  entry  by  the  Company  upon 
the  land. 

Cur,  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  : 

This  was  a  motion  to  enter  a  verdict  in  this  case  for  the  defendants ; 
and  the  question  raised  at  the  trial,  and  argued  by  Mr.  Martin  for  the 
plaintiff,  and  Mr.  Wliateley  for  the  defendants,  is  a  very  important 
one.  The  plaintiff  is  the  proprietor  of  three  houses,  which  were 
included  in  the  property  liable  to  be  taken  by  the  defendants 
*under  their  Act  for  making  a  railway.     In  pursuance  of  the  powers       [  *488  ] 

47—2 
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BUBKiK-      contained  in  the  Act  8  Vict.  c.  18,  s.  18,  notice  was,  on  the  9th  day 

^"^^        of  January,  1847,  given  by  the  promoters  of  the  undertaking  to  the 

BiRMiHo-     plaintiff,  that    his  property   would  be   required  by   them  for  it; 

OxFouD      and  by  the  notice  they  demanded  of  him  the  particulars  of  his 
Junction 
Railway  Co.  interest  therein,  and  stated  their  willingness  to  treat  with  him  for 

the  purchase  of  the  same.  These  particulars  were  duly  furnished, 
and  a  value,  4,500Z.,  put  on  the  property  by  the  plaintiflF,  which 
amount  he  claimed  from  the  promoters,  as  a  compensation  for 
taking  these  premises.  He  required  payment  of  this  amount,  or 
that  a  warrant  should  be  issued  by  the  Company  to  summon  a 
jury  to  assess  the  proper  amount,  under  the  provisions  of  the  Act. 
The  Company  neglected  for  twenty-one  days  and  upwards  to  do 
either,  and  the  question  is,  whether  the  plaintiff,  upon  these  facts, 
can  maintain  an  action,  and  recover  as  damages  the  amount  of 
4,500{.  so  claimed  by  him.  And  this  depends  upon  the  constme- 
tion  to  be  put  by  the  Court  on  the  68th  section  of  the  8  Vict,  c.  18. 
By  that  section,  when  lands  shall  have  been  taken  for,  or 
injuriously  affected  by,  the  execution  of  the  works,  and  for  which 
the  promoters  shall  not  have  made  any  compensation,  a  party 
claiming  a  compensation  exceeding  502.  may  have  it  settled  bj 
arbitration,  or  by  a  jury  ;  and  if  he  selects,  as  he  has  done  here.t 
jury,  the  promoters  are  bound  to  summon  one  in  twenty -one  days 
and  in  default  thereof  are  made  liable  to  pay  the  party  so  entitled 
the  amount  of  the  compensation  so  claimed,  and  the  same  may  te 
recovered  by  action,  with  costs,  in  any  of  the  superior  Courts. 

Now,  the  question  here  is,  what  is  the  meaning  of  the  words 
**  lands  taken  for  the  execution  of  the  works ;  "  for  it  is  to  such 
lands  alone  that  the  clause  applies.     It  has  been  determined  on 
several  occasions  by  Lord  Cottenham,  and,  independently  of  his 
high  authority,  we  entirely  concur  in  that  opinion,  that  where  a 
[  ♦iS?  ]       Company,  as  here,  give  notice  to  *a  party  that  they  require  his  lands 
for  their  works,  it  amounts  to  an  agreement  by  them  for  the  par- 
chase  of  those  lands,  assented  to  by  the  opposite  party,  on  the  terms 
of  making  the  compensation  in  the  way  appointed  by  the  Act  under 
which  such  notice  is  given,  and  binds  both  parties  finally.     In  some 
sense   therefore,   lands,   upon   such  notice   being  given,  may  be 
described  as  lands  taken  for  the  execution  of  the  works.     And  so, 
in  one  case,  the  Court  of  Queen's  Bench  called  them,  and  we  think 
correctly.     But  the  point  is,  whether  the  "  lands  taken  *'  in  the 
68th  section  mean  lands  actually  taken  into  the  possession  of  the 
Company,  and  those  alone.     And,  after  carefully  considering  the 
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various  clauses  of  the  Act  preceding  the  68th  section,  we  have      Burkin- 

arrived  at  the  conclusion,  that  this  is  the  correct  construction.     The        ^^^^ 

whole  of  this  part  of  the  Act,  beginning  at  the  16th  section  and      ^^^^^^^ 

ending  at  the  68th  inclusive,  seems  to  us  to  form,  so  to  speak,  one      ozfobd 

code  on  this  subject,  and  to  provide  successively  for  all  the  various  railway  Co. 

cases  that  were  likely  to  occur.     It  is  preceded  by  this  preamble — 

''  And,  with  respect  to  the  taking  and  purchase  of  lands  otherwise 

than  by  agreement,  be  it  enacted :  "  then  follow  the  16th  and  17th 

sections,  providing  when  those  powers  may  be  put  in  force.     And 

then  follows  the  18th,  as  to  giving  notice  of  the  lands  required,  and 

the  compulsory  treating  for  the  same  in  case  the  notice  does  not 

lead  to  an  agreement  without  further  dispute ;  the  disputed  claims, 

if  any,  under  501.,  are  settled  by  the  22nd  and  24th  sections,  by  the 

determination  of  two  justices,  in  all  cases.     If  the  compensation 

exceeds  50/.,  then,  by  the  2Brd  section,  an  option  is  given  to  the 

party  claiming  to  have  an  arbitration,  and  if  this  be  adopted  it  is 

to  be  carried  into  effect  by  the  sections  beginning  at  the  25th  and 

ending  at  the  87th  inclusive.     Then  begin  the  clauses  as  to  the 

settlement  of  the  dispute  by  the  verdict  of  a  jury,  where  the  party 

claiming  appears.     Those  end  with  the  57th  section.     The  58th  to 

the  67th  then  follow,  as  to  the  assessment  of  the  value  of  the  land 

comprised  in  the  notice  *in  the  case  of  owners  who  are  absent.       [  *488  ] 

This  is  to  be  done  by  a  surveyor  duly  appointed,  with  a  limited 

power  of  subsequent  arbitration  or  assessment  by  a  jury,  if  required 

by  the  absent  party.     Now,  these  provisions  really  exhaust  the 

whole  of  the  cases  in  which  the  Company  give  notice  of  requiring 

the  lands  of  the  owners  adversely,  where  the  Company  requiring 

those  are  not  in  possession  of  the  lands,  and  can  only  obtain  that 

possession  upon  payment  of  the  ascertained  compensation.    But 

another  class  might  exist,  and  require  to  be  provided  for,  in  which 

the  above  provisions  could  not  be  applied,  and  that  was  the  class 

where  the  Company  had  been  permitted  to  take  possession,  without 

any  distinct  agreement  for  compensation,  or  where,  in  the  execution 

of  their  works,  injury  not  originally  in  the  contemplation  either  of 

the  Company  or  of  the  owners,  was  actually  incurred.     And  the 

literal  meaning  of  the  words,  land  which  shall  have  been  taken, 

or  shall  have  been  injuriously  affected — not  land  which  shall  be 

taken  or  shall  be  injuriously  affected, — clearly,  we  think,  points  to 

this  class  alone.    Independently,  therefore,  of  the  argument,  not 

an  unimportant  one,  that  the  construction  contended  for  by  Mr. 

Martin  would  not  give  full  effect  to  both  the  28rd  and  68th  sections, 
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but  make  tlieui  in  some  degree  inconsistent,  we  have  come  to  tbe 
conclusion,  that,  upon  the  true  construction  of  the  68th  section,  the 
words,  ''  land  taken,  &c.,"  include  lands  only  actually  taken  or 
actually  affected  by  the  Company,  and  consequently  that,  these 
lands  not  having  been  so  taken,  this  action  cannot  be  sustained 
against  the  defendants. 

The  result  is,  therefore,  that  the  rule  must  be  made  absolute. 

Rule  absolute. 


I860. 
May  22. 

[498] 


[  ^499  ] 


DOE  D.  BAKEK  and  Othees  v.  JONES. 

(5  Ex.  498—505 ;  S,  C.  19  L.  J.  Ex.  405.) 

The  receipt  of  rent  is  no  waiyer  of  a  ooiitinuing  breach  of  ooTenanL 
Therefore,  where  a  lessee  was  bound,  under  penalty  of  forfeitore,  to  repair 
within  a  reasonable  time,  and  after  breach  the  leesor  accepted  rent :  Held, 
that  the  reasonable  time  for  reparation  did  not  commence  afresh  after  sndi 
acceptance  of  rent 

This  was  an  action  of  ejectment  to  recover  the  possession  of 
certain  premises,  situate  in  Chapel  Street,  Edgeware  Road,  on  a 
forfeiture  by  breach  of  covenant  in  not  repairing.  The  cause  came 
on  for  trial  before  Pollock,  C.  B.,  at  the  Middlesex  sittings  after 
Michaelmas  Term,  1848  ;  when  a  verdict  was  taken  by  consent  bx 
the  lessors  of  the  plaintiff,  subject  to  the  award  of  an  arbitrator,  to 
whom  the  cause,  and  all  matters  in  difference  between  the  said 
parties  and  one  U.  Darch,  who  agreed  to  become  a  party  to  the 
submission,  were  referred.  The  arbitrator  awarded  (inter  alia)  as 
follows :  **  I  find  that,  by  a  building  lease,  being  an  indenture  dated 
the  Ist  of  July,  1808,  and  made  between  J.  Buck,  of  the  first  part; 
J.  Stephens  and  D.  Bullock,  of  the  second  part ;  J.  Ward,  of  the 
third  part;  J.  Walton,  of  the  fourth  part;  and  E.  Welch,  of  the 
fifth  part ;  the  said  parties  of  the  first,  second,  third,  and  fourth 
parts,  did  demise  to  the  said  E.  Welch  the  land  sought  to  be 
recovered  in  this  action,  for  99  years,  from  Christmas,  1792,  at 
the  rent  therein  mentioned ;  and  if  the  lessees  should  at  any 
time  use  the  premises,  or  any  part  thereof,  for  any  manufactorr 
save  as  a  floorcloth  manufactory  as  then  used,  or  for  any  trade 
*or  business  whatsoever,  without  the  licence  in  writing  under  the 
hands  of  the  lessors,  then  yielding  and  paying,  for  the  residue 
then  to  come  of  the  said  term,  over  and  above  the  rent  therein- 
before reserved,  the  monthly  rent  of  50/.  The  lease  contained 
a  covenant  by  the  lessee,  for  himself  and  his  assigns,  that  he 
and  his  assigns  would,  at  their  own  cost  and  charges,  well  and 
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sufficiently  repair,  aphold,  sapport,  sustain,  maintain,  tile,  slate,  DoEd. 
lead,  paint,  pave,  purge,  scour,  cleanse,  empty,  amend,  and  keep  ^"^ 
the  same  premises,  and  every  part  thereof,  with  all  and  all  manner  Jones. 
of  needful  and  necessary  reparations  and  amendments  whatsoever, 
when  and  so  often  as  need  or  occasion  should  require,  during  all 
the  said  term ;  and  a  proviso,  that  in  case  of  breach  or  non-per- 
formance or  non-observance  of  any  of  the  covenants,  clauses,  or 
agreements  in  the  lease,  the  lessors  might  enter  and  put  an  end  to 
the  term.  I  find  that  the  reversion  in  fee,  expectant  on  the  termina- 
tion of  the  said  term,  became  vested  in  the  lessors  of  the  plaintiff 
prior  to  September,  1846,  and  has  so  continued  vested  to  the  pre- 
sent time.  In  that  month  one  B.  Darch,  who  proposed  to  become 
tenant  of  the  premises,  went  over  them  with  B.  Cantwell,  a 
surveyor,  on  behalf  of  the  lessoi*s  of  the  plaintiff,  and  pointed  out 
to  him  certain  alterations  he  wished  to  make  therein,  which  con- 
sisted in  moving  certain  outbuildings,  and  making  excavations  for 
saw-pits  and  veneer-pits.  On  the  12th  of  October,  1846,  the 
lessors  of  the  plaintiff  signed  a  memorandum,  directed  to  J.  Welch, 
or  other  the  tenants  of  the  premises,  whereby  they  gave  full 
licence  and  authority  to  carry  on  the  trade  or  business  of  a  timber- 
merchant  on  the  premises,  adding  the  words,  *  provided  that  any 
alterations  therein  or  thereto  be  made  to  the  satisfaction  of  our 
surveyor,  Mr.  Bobert  Cantwell,  testified  by  writing  under  his  hand.' 
On  the  18th  of  March,  1847,  the  residue  of  the  term  was  assigned 
to  the  defendant,  D.  Jones,  and  on  the  3rd  of  April  in  that  year  he 
paid  the  rent  due  under  the  lease  up  to  the  25th  of  the  preceding 
^March.  For  a  long  time  before  and  at  the  time  of  this  payment,  [  ^^oo  ] 
the  whole  of  the  premises  were  out  of  repair,  owing  to  the  neglect 
of  the  lessees  to  perform  their  covenant  to  repair.  Part  of  the 
outbuildings,  consisting  of  a  shed,  stable,  and  cow-house,  were  in 
such  a  state  of  dilapidation  that  they  could  not  be  repaired,  and  it 
was  necessary  that  they  should  be  taken  down  and  rebuilt.  Shortly 
after  this  payment  of  the  rent,  B.  Darch,  who  at  that  time  had 
become  tenant  of  the  premises  under  the  defendant,  D.  Jones,  pro- 
ceeded to  (and  in  fact  did)  pull  down  all  the  last-mentioned  out- 
buildings, and  made  certain  excavations  in  a  yard,  part  of  the 
ground  demised.  He  so  acted  with  a  bond  fide  intention  of 
re-erecting  the  out-buildings,  and  also  intended  to  use  part  of  the 
space  excavated  as  saw-pits,  and  the  rest  for  veneer-pits,  both 
required  in  his  trade  of  a  timber-merchant.  On  the  21st  of 
October,  1847,  the  declaration  in  ejectment  was  served.     At  this 
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Dob  d.       time,  the  principal  building,  formerly  used  as  a  floor-cloth  mann- 
^^,"*       factory,  had  not  been  properly  repaired,  part  of  the  out-buildings 

Jokes.  Jjj^j  j^q^  re-erected,  and  part  had  not  been  re-built,  and  the 
excavation  before  mentioned  was  in  progress.  Immediately  after 
the  service  of  the  declaration  in  ejectment,  the  excavation  was 
stayed,  and  the  pit  that  had  been  dug  was  filled  up.  Upon  this 
state  of  facts,  it  was  contended  by  the  lessors  of  the  plaintiff,  that 
a  breach  of  covenant  had  been  committed  in  pulling  down  the  out- 
buildings, in  general  neglect  to  repair,  and  in  making  the  excava- 
tions. On  the  part  of  the  defendant  it  was  contended,  that  the 
lease  was  to  be  considered  as  subsisting  on  the  25th  of  March, 
1847,  in  consequence  of  the  receipt  of  the  rent  up  to  that  day ; 
and  that,  looking  at  the  state  of  the  premises  at  that  time,  the 
lessee  was  to  be  allowed  a  reasonable  time  to  pull  down  and 
rebuild  the  out-buildings,  and  generally  to  repair  the  whole 
premises.  And  as  to  the  excavations,  the  defendant  contended, 
that  he  was  jastified  in  making  them  by  virtue  of  the  lease,  and 

[  *60i  ]  under  the  circumstances  stated.  For  the  *purpose8  of  disposing 
of  the  action  of  ejectment,  I  do  award  and  determine,  that,  looking 
at  the  state  of  the  premises  on  the  26th  of  March,  1847,  if  the 
lessees  were  entitled  by  law  to  a  reasonable  time  from  that  day  to 
put  the  premises  in  repair,  such  reasonable  time  had  not  elapsed 
when  the  declaration  in  ejectment  was  served.  But  I  award  and 
determine,  that  it  was  the  duty  of  the  lessee,  from  time  to  time,  to 
repair  the  premises  pursuant  to  the  covenant,  and  that  any  reason- 
able time  for  so  repairing  must  date  from  the  time  each  particular 
reparation  was  required.  And  I  also  award  and  determine,  that 
the  lessors  of  the  plaintiff  had  a  right  to  re-enter  on  the  day  the 
declaration  in  ejectment  was  served,  and  that  the  verdict  found  by 
the  jury  is  to  stand/' 

A  rule  had  been  obtained,  calling  on  the  lessors  of  the  plaintiff 
to  show  cause  why  the  award  should  not  be  referred  back  to  the 
arbitrator,  as  far  as  it  related  to  the  action  of  ejectment ;  against 
which  rule — 

Martin  and  Cowling  now  showed  cause : 

The  arbitrator  has  rightly  decided  that  there  was  a  breach  of 
the  covenant  to  repair,  and  consequently  the  lessors  of  the  plaintiff 
are  entitled  to  recover  for  a  forfeiture.  The  receipt  of  rent,  no 
doubt,  affirmed  the  tenancy  up  to  the  time  the  rent  became  due, 
but  there  is  no  authority  to  show  that  it  operated  as  an  extension 
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of  the  time  for  repairing.     The  principle  established  in  Arnshy  v.        Doe  d. 
Woodward  (i),    namely,   that  the  receipt  of  rent  by   a  landlord  ^ 

destroys  his  right  to  proceed  for  a  forfeiture  previously  committed,  Jokes. 
does  not  apply  here,  for  the  non-repair  of  the  premises  was  a  con- 
tinuing breach,  which  entitled  the  landlord  to  re-enter:  Doe  d. 
Ambler y.  Woodbridge  (2),  1  Wms.  Saund. 288.  In  Doe  d.  Flowery. 
Peck  (3),  it  was  held,  that  though  a  distress  for  rent,  made  on  the 
30th  September,  was  a  waiver  of  any  forfeiture  up  to  that  time, 
yet  the  lessor  of  the  plaintiflf  was  entitled  to  recover  in  ejectment, 
for  a  continuing  breach  of  *covenant  in  not  insuring  after  the  30th  [  ♦602  ] 
September.  Doe  d.  Muston  v.  Oladwin  (4)  also  shows,  that  a  waiver 
of  forfeiture  by  the  acceptance  of  rent  is  confined  to  the  period 
when  the  rent  was  received.  A  lessor  has  a  right  to  have  the 
premises  kept  in  repair  at  all  times  during  the  term  :  Liixmore  v. 
Kobson  (5) ;  and  a  reasonable  time  for  repairing  does  not  commence 
afresh  after  each  act  of  waiver,  but  the  time  continues  running. 
It  would  have  been  no  answer  to  an  action  of  covenant,  to  plead 
that  the  plaintiff  authorised  the  defendant  to  leave  the  premises 
out  of  repair,  for  a  covenant  cannot  be  discharged  by  a  parol 
licence:  Roe  d.  Oregaon  v.  Harrison  (6). 

Hayes,  in  support  of  the  rule : 

The  receipt  of  rent  operates  as  an  affirmance  of  the  tenancy, 
and  therefore  an  action  of  covenant  may  be  maintained,  though 
ejectment  will  not  lie.  A  tenancy  may  be  affirmed,  not  only  in 
respect  of  past  breaches,  but  also  prospectively.  Thus,  where  a 
lease  contained  covenants  to  keep  the  premises  in  repair,  and  also 
to  repair  within  three  months  after  notice,  and  the  premises  being 
out  of  repair,  the  landlord  gave  a  notice  to  repair  within  three 
months,  that  was  held  a  waiver  of  the  forfeiture  incurred  by  breach 
of  the  general  covenant  to  keep  the  premises  in  repair,  and  that 
the  landlord  could  not  bring  ejectment  until  after  the  expiration  of 
the  three  months:  Doe  d.  Morecraft  v.  Meux{1).  Baylby,  J.,  in 
delivering  judgment,  distinguishes  that  case  from  Roe  d.  Goatly  v. 
Paine  {s),  where  the  tenant  was  required  to  put  the  premises  in 
repair  forthwith.  Doe  d.  De  Rutzen  v.  Leivis  (9)  proceeded  on  the 
same    principle.     *     *     So   here   the    plaintiff,   having  given    a        [  603  ] 

(1)  6  B.  &  C.  519.  (6)  I  R.  R.  513  (2  T.  R.  425). 

(2)  33  R.  R.  203  (9  B.  &  C.  376).       (7)  28  R.  R  426  (4  B.  &  C.  606). 

(3)  35  R.  R.  339  (1  B.  &  Ad.  428).      (8)  2  Camp.  520. 

^4)  66  R.  R.  611  (6  Q.  B.  953).        (9)  44  R.  R.  414  (5  Ad.  &  El.  277). 
(5)  19  R.  R  396  (6  B.  &  Aid.  584). 
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DoBd.       licence  to  the   defendant  to   make  extensive  alterations  on  the 
Bakbu 
r.  premises,  cannot  bring  ejectment  before  they  are  completed,  for  the 

joNKs.        licence  is  in  eflfect  a  declaration  by  the  plaintiff,  that  the  defendant 

shall  continue  as  tenant  vihUe  the  alterations  are  going  on.     By 

the  acceptance  of  rent  the  lease  was  affirmed  up  to  the  25th  of 

March,  1847 ;  and  there  is  no  forfeiture  unless  there  was  a  new 

breach  after  that  time. 

(Alderson,  B.  :  Suppose  the  arbitrator  had  found  that  twelve 
weeks  was  a  reasonable  time  for  repairing,  and  that  ten  weeks  had 
elapsed  when  the  rent  was  received,  would  the  defendant  have  two 
or  twelve  weeks  more  ?) 

The  past  neglect  would  be  waived,  and  there  would  be  no  breach 
until  a  subsequent  neglect  to  repair  within  a  reasonable  time.  The 
acceptance  of  rent  bars  the  entry,  because  it  shows  the  lessor's 
intent  and  election  to  have  the  lease  continue :  Marsh  v. 
Curteya  (i).     (He  also  referred  to  Doe  d.  Darlington  v.  Ulph  (2).) 

[  604  ]       Pollock,  C.  B.  : 

The  rule  must  be  discharged.  The  question  is,  whether  the 
action  of  ejectment  is  properly  disposed  of  by  this  finding — "  I  do 
award  and  determine,  that,  looking  at  the  state  of  the  premises  on 
the  25th  of  March,  1847,  if  the  lessee  were  entitled  by  law  to  a 
reasonable  time  from  that  day  to  put  the  premises  in  repair,  such 
reasonable  time  had  not  elapsed  when  the  declaration  in  ejectment 
was  served.  But  I  award  and  determine  that  it  was  the  duty  of 
the  lessee  from  time  to  time  to  repair  the  premises,  pursuant  to 
the  covenant,  and  that  any  reasonable  time  for  so  repairing  must 
date  from  the  time  each  particular  reparation  was  required.*'  That 
appears  to  me  to  be  the  correct  rule  of  law,  and  we  cannot  lay  it 
down  that  a  new  time  for  reparation  commences  after  each  receipt 
of  rent.  There  may  be  a  considerable  distinction  between  the  case 
of  an  actual  breach  before  the  receipt  of  rent,  the  reasonable  time 
having  elapsed,  and  where  the  reasonable  time  is  still  running, 
because  in  the  latter  case  there  is  no  breach  to  waive,  but  in 
the  former  there  is  some  ground  for  saying  that  the  acceptance  of 
rent  is  a  waiver  of  the  forfeiture  actually  incurred.  However,  I  do 
not  mean  to  express  an  opinion  in  favour  of  the  proposition  which 
Mr,  Hayes  has  contended  for,  and,  I  must  own,  not  without  some  show 
(1)  Cio.  Eliz.  628.  (2)  78  R.  R.  364  (13  Q.  B.  204). 
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of  reason ;  it  is  sufficient  to  say,  that,  upon  the  present  award  and       uoad. 

Bakek 
finding,  the  question  must  be  decided  in  favour  of  the  lessors  of  the  9. 

plaintiflf,  unless,  as  a  matter  of  law,  the  lessees  were  entitled  to  a       Jo^'^s- 

reasonable  time  for  reparation  after  the  rent  received  became  due, 

which  I  think  they  were  not. 

Aldebson,  B.  : 

I  do  not  feel  the  same  dilDSculty  as  the  Lord  Chief  Baron.  The 
receipt  of  rent  is  a  waiver  of  all  forfeitures,  which  are,  so  to  speak, 
single  and  complete,  and  are  not  in  the  nature  of  continuing 
forfeitures.  So  with  respect  to  continuing  forfeitures,  where  the 
lessee  is  bound  from  time  to  time  to  keep  the  premises  in  repair, 
and  he  omits  for  an  unreasonable  time,  but  afterwards  repairs  them, 
there  *the  receipt  of  rent  waives  the  previous  forfeiture.  But  where  L  'bos  ] 
the  matter  is  plainly  a  continuing  breach,  the  only  question  is, 
whether,  when  the  party  seeks  to  re-enter,  the  premises  have 
been  an  unreasonable  time  out  of  repair  and  so  continue. 

BoLFB,  B. : 

I  am  of  the  same  opinion.  If,  instead  of  ''  a  reasonable  time," 
the  lease  had  named  five  days,  within  which  the  lessee  was  to 
^repair,  there  could  have  been  no  difficulty,  because  the  five  days 
had  elapsed  on  the  26th  March,  1847  :  the  receipt  of  rent  would 
have  been  a  waiver  of  the  actual  breach,  but  it  would  have 
been  no  waiver  of  a  neglect  to  repair  between  the  2l8t  and  26th,  for 
then  there  was  no  complete  breach. 

Platt,  B.  : 

It  is  a  fallacy  to  say  that  the  receipt  of  rent  was  a  waiver  of  the 
breach  of  contract  to  repair,  for  it  was  a  continuing  breach,  and 
until  the  repairs  were  perfected,  the  lessors  of  the  plaintiff  were 
entitled  to  re-enter  for  the  forfeiture. 

Rule  dischai'ged. 

TOWNEND   V.  WOODKUFF  and  Others.  mo. 

(5  Ex.  606—513 ;  S.  C.  19  L.  J.  Ex.  315.)  "^"^  ^- 

A  person  who  exposes  goods  for  sale  in  a  public  market  has  a  right  to         [  506  ] 
occupy  the  soil  with  baskets  necessary  and  proper  for  containing  the  goods. 

Trespass  for  taking  the  plaintiff's  goods,  to  wit,  potatoes,  baskets,  &c 
Pleas,  first,  that  W.  was  possessed  of  a  close,  called  May  Day  Green,  and 
because  the  goods  were  wrongfully  upon  the  close,  incumbering  the  same, 
the  defendants,  as  the  servants  of  W.,  took  the  goods  and  removed  them  ; 
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TovTNEND  secondly,  that  T.  was  possessed  of  a  close,  part  of  laud  called  May  Day 

r.  Green,  and  because  the  goods  were  wrongfully  upon  the  last- mentioned 

Woodruff.  close,  incumbering  the  same,  the  defendants,  as  the  servants  of  T.,  removed 

them.  Replication  to  first  plea,  that  a  market  was  held  upon  the  dose  in 
which  &c.,  for  the  buying  and  selling  provisions,  and  the  plaintiff  brought 
into  the  close  in  which  &&,  into  the  market,  the  potatoes,  for  the  purpose 
of  selling  the  same,  and  also  then  brought  the  baskets,  being  necessary  and 
proper  for  holding  and  containing  the  same,  being  no  inconvenience  to  the 
holding  of  the  market,  when  the  defendants  of  their  own  wrong  seized 
them.  The  replication  to  the  second  plea  was  in  similar  terms.  Kejoinder 
to  replication  to  first  plea— That  A.,  beiug  seised  in  fee  of  the  close  called 
May  Day  Green,  and  also  of  the  market,  demised  the  close  to  W. ;  and 
because  the  goods  were  wrongfully  on  the  close,  the  defendants,  as  the 
servants  of  W.,  took  and  removed  them.  Bejoinder  to  replication  to  second 
plea — That  A.  being  seised  in  fee  of  May  Day  Green,  and  also  of  the 
market,  which  was  held  as  well  upon  the  close  in  the  second  plea  men- 
tioned, as  upon  other  parts  of  May  Day  Green,  demised  to  W.  the  said 
close  and  other  parts  of  May  Day  Green ;  that  W.  demised  the  close,  being 
such  part  of  May  Day  Green,  to  T.  for  the  purpose  of  erecting  a  stall 
thereon  for  selling  goods  in  the  market,  the  said  close  not  being  an 
unreasonable  quantity  of  land  for  that  purpose,  and  there  being  sufficient 
ground  left  for  other  persons  resorting  to  the  market;  and  because  the 
goods  were  wrongfully  placed  on  the  close  without  the  leave  of  T.,  the 
defendants,  as  her  servants,  took  the  goods  and  removed  them :  Held,  on 
demurrer,  that  the  rejoinders  were  bad,  inasmuch  as  the  demise  to  W.  was 
subject  to  the  right  of  market. 

Trespass  for  seizing  and  taking  the  plaintiff's  goods  and  chattels,  to 
wit,  potatoes,  onions,  hampers,  baskets,  measures,  scales,  and  weights.' 

Second  plea :  That  before  and  at  the  said  time  when  &c.  the 
defendant  J.  Woodruff  was  lawfully  possessed  of  a  certain  close, 
called  May  Day  Green,  situate  in  the  parish  of  Barnsley,  in  the 
county  of  York,  and  because  the  goods  and  chattels  in  the  declaration 
mentioned,  before  and  at  the  said  time  when  &c.,  were  wrongfully 
in  and  upon  the  said  close,  incumbering  the  same  and  doing 
damage  there  to  the  defendant  J.  Woodruff,  and  because  the 
plaintiff,  when  requested  so  to  do  by  the  defendant,  J.  Woodruff, 
refused  to  remove  the  said  goods  and  chattels  from  and  off  the  said 
close,  the  defendant  J.  Woodruff  in  his  own  right,  and  the  other 
defendants  as  his  servants  and  by  his  command,  seized  and  took  the 
said  goods  and  chattels  in  the  said  close  so  incumbering  the  same, 
and  removed  and  carried  away  the  same  to  a  small  and  convenient 
distance,  to  wit,  to  the  distance  of  ten  yards  from  the  said  close, 
[  ♦607  ]  and  there  left  the  same  for  the  use  *of  the  plaintiff,  doing  no 
unnecessary  damage  to  the  said  goods,  &c. ;  qit^e  sunt  eculem,  &c. 
Verification. 

Fifth  plea :  That,  before  and  at  the  time  when  &c.,  one  Mary 
Thompson  was  lawfully  possessed  of  a  certain  close,  part  and  parcel 
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of  certain  land  called  May  Day  Green,  situate  &c.,  and  because  the     Townbnd 
goods  and  chattels  in  the  declaration  mentioned,  before  and  at  the    woodruff. 
same  time  when  Slc,  were  wrongfully  in  and  upon  the  last-mentioned 
close,  incumbering  the  same  and  doing  damage  to  Mary  Thompson, 
the  defendants  at  the  said  time  when  &c.,  as  the  servants  of  Mary 
Thompson  and  by  her  command,  seized  and  took  the  said  goods  and 
chattels  in  the  last-mentioned  close  so  incumbering  the  same,  and 
removed  and  carried  away  the  same  to  a  small  and  convenient  distance 
&c.,  doing  no  unnecessary  damage,  &c. ;  qua  sunt  eadem.  Verification. 
Replication  to  the  second  plea :  That,  long  before  and  until  and 
at  the  said  time  when  &c.,  there  of  right  has  been,  and  of  right  has 
been  used  and  accustomed  to  be,  and  still  of  right  ought  to  be,  a 
certain  public  market  held  in  and  upon  the  said  close  in  which  &c., 
on  Wednesday  in  each  and  every  week  throughout  the  year,  for  the 
buying  and  selling  of  all  and  all  manner  of  provisions;  and  that, before 
and  at  the  said  time  when  &c.,  the  same  being  on  Wednesday,  a  certain 
public  market  was  duly  held  in  and  upon  the  said  close  in  which  &c., 
for  the  buying  and  selling  of  all  and  all  manner  of  provisions  as  afore- 
said ;  and  that  the  plaintiff,  then  being  a  person  obtaining  his  livelihood 
by  buying  and  selling  provisions,  before  the  said  time  when  &c.,  to 
wit,  on  &c.,  brought  into  the  said  close  in  which  &c.,  into  the  said 
public  market  there,  the  potatoes  and  onions  in  the  declaration 
mentioned,  for  the  purpose  of  exposing  to  sale  and  selling  the  same 
in  the  said  market,  the  same  being  provisions  as  aforesaid,  and 
then  brought,  together  with  the  said  potatoes  and  onions,  the  said 
hampers,  baskets,  &c.,  into  the  said  close  in  which  &c.,  the  said 
hampers  and  baskets  then  holding  and  containing  the  said  *potatoes       [  'sos  ] 
and  onions,  and  being  necessary  and  proper  for  holding  and  con- 
taining the  same,  and  being  commonly  of  right  used  in  the  said 
market  for  that  purpose,  and  being  no  inconvenience  or  annoyance 
to  the  holding  the  said  market,  or  to  any  person  buying  or  selling 
or  trafficking  thereat  or  therein,  and  the  said  measures,  scales, 
and  weights  being  necessary  and  proper  utensils  and  implements 
of  the  said  business  of  the  plaintiff  for,  and  being  necessary  and 
proper  for,  the  measuring  and  weighing  out  of  the  said  provisions 
on  the  sale  thereof,  and  being  commonly  of  right  used  in  the  said 
market  for  that  purpose,  and  being  no  inconvenience  or  annoyance 
to  the  holding  the  said  market,  or  to  any  person  buying  or  selling 
or  trafficking  thereat  or  therein,  which  said  potatoes  and  onions 
were  in  and  upon  the  said  close  in  which  &c.,  so  by  the  plaintiff 
exposed  for  sale  as  aforesaid,  and  held  and  contained  as  aforesaid, 


Woodruff,  aforesaid,  until  the  defendants  of  their  own  wrong  afterwards,  on 
the  said  Wednesday,  during  the  said  market  so  as  aforesaid  held, 
to  wit,  on  &c.,  the  said  potatoes  and  onions  in  and  upon  the  said 
close  in  which  &c.,  in  the  said  market  so  as  aforesaid  exposed  to  sale, 
and  held  and  contained  as  aforesaid,  with  the  said  measures,  scales, 
and  weights,  and  other  weights  for  the  purpose  aforesaid,  seized,  took, 
and  conveyed  away  as  in  the  declaration  mentioned.    Verification. 

The  replication  to  the  fifth  plea  was  in  terms  the  same. 

Eejoinder  to  the  replication  to  the  second  plea :  That  before  and 
at  the  time  of  the  making  of  the  demise  hereinafter  next  mentioned, 
William  Pitt,  Earl  Amherst,  Henry  Thomas,  Earl  of  Chichester,  and 
the  Reverend  William  Alderson,  clerk,  were  seised  in  their  demesne 
as  of  fee  of  and  in  the  said  close  called  May  Day  Green,  and  were 
also  seised  as  of  fee  of  the  said  market,  and  being  so  seised,  they 
the  said  William  Pitt,  Earl  Amherst,  Henry  Thomas,  Earl  of  Chi- 
[  *609  ]  Chester,  and  the  Reverend  William  Alderson,  clerk,  *  before  the  said 
time  when  &c.,  to  wit  on  &c.,  demised  the  said  close,  called  May 
Day  Green,  to  the  defendant  Joseph  Woodruff,  for  one  whole  year 
then  next  ensuing,  and  so  on,  from  year  to  year,  as  long  as  they 
the  said  William  Pitt,  Earl  Amherst,  Henry  Thomas,  Earl  of 
Chichester,  and  the  Reverend  William  Alderson,  clerk,  and  the 
said  Joseph  Woodruff,  should  respectively  please ;  by  virtue  of 
which  said  demise  the  said  Joseph  Woodruff,  afterwards  and  before 
the  said  time  when  &c.,  to  wit,  on  &c.,  entered  into  and  upon  the 
said  close  called  May  Day  Green,  and  became  and  was  possessed 
thereof  as  in  the  said  second  plea  mentioned.  That  the  defendant, 
Joseph  Woodruff,  being  so  possessed  of  the  said  close  called  May 
Day  Green,  the  plaintiff,  before  the  said  time  when  &c.,  had  wrong- 
fully, and  without  the  leave  or  licence  and  against  the  will  of  the 
said  Joseph  Woodruff,  put,  placed,  and  set  down  the  goods  and 
chattels  in  the  declaration  mentioned,  and  because  the  same  were 
at  the  said  time  when  &c.,  without  the  leave  or  licence  and  against 
the  will  of  the  said  Joseph  Woodruff,  wrongfully  in  and  upon  the 
said  close,  and  set  down  and  standing,  lying,  and  resting  in  and 
upon  the  soil  and  ground  thereof,  and  incumbering  the  same  close, 
and  doing  damage  there  to  the  said  Joseph  Woodruff,  and  because 
the  plaintiff,  when  requested  so  to  do  by  the  said  Joseph  Woodruff 
as  aforesaid,  refused  to  remove  the  said  goods  and  chattels,  he  the 
defendant  Joseph  Woodruff  in  his  own  right,  and  the  other  defen- 
dants as  his  servants  and  by  his  command,  seized  and  took  the  eaid 


goods  and  chattels  in  the  said  close  so  incumbering  the  same  as     Townbnd 
aforesaid,  and  removed  and  carried  away  the  same  to  a  small  and    woodruff 
convenient  distance,  and  there  left  the  same  for  the  use  of  the  plain- 
tiff, doing  no  unnecessary  damage  i&c,  as  they  lawfully  might  for 
the  cause  aforesaid.    Yeriiication. 

The  rejoinder  to  the  replication  to  the  fifth  plea  stated,  that  the 
same  persons  "  were  seised  in  their  demesne  as  *of  fee  of  and  in  the  l  *^^^  1 
land  called  May  Day  Green,  in  the  fifth  plea  mentioned,  and  were 
also  seised  as  of  fee  of  the  market  in  the  replication  to  the  fifth  plea 
mentioned,  and  which  said  market,  before  and  at  the  said  time 
when  &c.,  was  held  as  well  in  and  upon  the  said  close  in  the  fifth 
plea  mentioned,  as  in  and  upon  other  parts  of  the  said  land  called 
May  Day  Green."  It  then  stated,  as  in  the  other  rejoinder,  a 
demise  to  Joseph  Woodruff  of  ''  the  said  close  in  the  fifth  plea 
mentioned,  and  the  said  other  parts  of  the  said  land  called  May 
Day  Green,  in  and  upon  which  the  said  market  was  so  held  as 
aforesaid ; "  by  virtue  of  which  said  demise  Joseph  Woodruff  entered 
and  was  possessed  thereof.  That  Joseph  Woodruff,  being  so  pos- 
sessed, "  before  the  said  time  when  i&c,  to  wit,  on  i&c,  demised  and 
let  the  close  in  the  fifth  plea  mentioned,  being  such  part  and  parcel 
of  the  said  land  called  May  Day  Green,  to  the  said  Mary  Thompson 
for  a  certain  term,  to  wit,  for  the  term  of  half  a  year,  for  the 
purpose  of  erecting  a  certain  stall  or  standing  in  and  upon  the  said 
close,  being  such  part  and  parcel  of  the  said  land  called  May  Day 
Green,  and  in  the  said  market  so  held  thereon,  and  on  the  said 
other  parts  of  the  said  land  called  May  Day  Green,  for  the  purpose 
of  celling  and  disposing  of  goods  and  chattels  at  such  stall  or  stand- 
ing in  the  said  market,  the  said  close  so  being  such  part  nnd  parcel 
of  the  Baid  land  called  May  Day  Green,  not  heiiig  an  unreasonable 
quantity  of  land  for  that  purpose,  and  there  heio<,'  siUlieient  market 
groan d  left  for  all  other  i>eraonB  resorting  thereto,  and  for  all  the 
purposes  of  the  said  market/'*  The  rejoinder  then  stated  that 
Mary  Thompson  entered  and  was  possesBed  of  the  said  dom,  and 
because  the  goods  were  wrongfully  placed  thereon  A?ithout  the  leave 
or  licence  of  Mary  Thompson,  the  defendants  as  her  servants  took  the 
goods  and  removed  them  to  a  convenient  distance  &c,     Verificalion. 

Special  demurrer  to  the  rejoinder  to  the  replication  to  the  second 
plea,  assigning  for  causes  (amongst  others),  that  *the  rejoinder  is       L  *5ii  j 
either  a  denial  of  the  replication,  in  which  case  it  is  informal,  and 
also  should  have  eonehided  to  the  country ;  or  it  confesses  the 
replication,  and  avoids  it  by  matter  which  is  eitlier  immaterial  or 
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TowNEKD     improperly  pleaded  :  also,  that  the  defendants  ought  to  have  shown 
WooDBUFP.    by  what  right  the  owners  in  fee  of  the  close  and  market  demised 
the  market,  freed  from  and  independent  of  ihe  right  to  hold  the 
market. 

There  was  a  demurrer  on  similar  grounds  to  the  rejoinder  to  the 
replication  to  the  fifth  plea. 

The  defendants'  points  were,  that  the  replications  were  insufficient, 
inasmuch  as  they  admitted  that  the  goods  were  upon  the  locus  in 
quo  incumbering  the  ground,  without  showing  any  right  to  stallage 
or  standage  by  licence  from  the  owners  of  the  soil  or  otherwise,  or 
any  satisfaction  made  to  the  owners  of  the  soil  for  the  use  of  it. 

Cowling^  in  support  of  the  demurrers : 

The  rejoinders  are  bad  in  form  and  substance.  Their  meaning 
is  ambiguous.  If  intended  to  be  a  traverse  of  the  right  to  hold 
the  market,  the  traverse  is  informal ;  but  if  they  admit  the  public 
right  of  market,  they  are  bad  in  substance,  for  then  it  becomes 
immaterial  whether  or  no  the  goods  were  placed  there  with  the 
licence  of  Woodruff  or  his  lessee. 

The  main  question,  however,  is,  whether  the  replications  are 
good ;  and  it  is  submitted  that  they  are.    Every  person  who  brings 
to  a  market  goods  for  sale  has  a  right  to  place  them  on  the  ground, 
subject  to  groundage.     The   plaintiff  does  not  set  up  a  claim  of 
piccage,  or  in  any  way  to  interfere  with  the  soil.     The  Mayor  of 
Lawnson's  case  (i),  and  Austin  v.  Whittred  (2),  are  express  autho- 
rities that  goods  brought  to  a  market,  and  there  set  on  the  ground, 
are  not  damage  feasant,  and  cannot  be  distrained  as  such,  though 
[  *fii2  ]       the  owner  refuse  to  pay  toll :  Wigley  v.  Pea^chy  (s).  Mayor*  of  Norwich 
v.  Sivann  (4),  and  Mayor  of  Northampton  v.  Ward  (6),  do  not  militate 
against  this  view,  but  only  decide  that  trespass  lies  for  setting 
tables  or  erecting  stalls  in  a  market-place,  without  leave  of  the 
owner  of  the  soil.     If  the  plaintill  has  occupied  more  ground  than 
he  ought  to  have  done,  the  owner's  remedy  is  not  by  distress,  but 
by  an  action  for  compensation  for  the  use  of  the  soil. 

Tomlinsony  contra : 
The  question  is  best  raised  by  the  last  replication  and  rejoinder. 
The  goods  were  damage   feasant   on    the  close  demised  to  Mary 

(1)  Cro.  Eliz.  75.  (4)  2  W.  Bl.  1115. 

(2)  Willes,  623.  (5)  2  Str.  1238 ;  1  Wile.  107. 

(3)  Ld.  Bay.  1589. 
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Thompson.      A  person  entitled  to  sell  goods  in  a  market  has  no     Townbnd    ' 

right  to  occupy   the   ground  with   baskets   and  measures  to  the    wooDBUFr. 

exclusion  of  others*    In  Austin  v.  Whittred,  the  defendant  relied 

rather  upon  his  title  to  the  market  than  on  his  title  to  the  soil.     In 

Mayor  of  Nm'wich  v.  Swantii  the  right  to  occupy  ground   in    a 

market  was  construed  with  greater  strictness  than  in  the  previous 

cases.     In  Mayor  of  Northampton  v.  Ward,  the  Court  said,  "  that^ 

by  law,  every  man  has,  of  common  right,  a  liberty  of  coming  into 

any  public  market,  to  buy  and  sell,  without  paying  any  toll,  if  it 

be  not  due  by  custom  or  prescription ;   but  if  he  requires  any 

particular  easement  or  convenience,  as  a  stall  in  the  market,  he 

must  have  the  licence  of  the  owner  of  the  soil  for  that  purpose,  if 

there  be  no  particular  sum  fixed  by  the  custom  of  the  market  for 

stallage;    but  if   there  be  a  fixed  sum  or   duty   by  custom,  that 

cannot   be   exceeded,  but   still  he  must  agree  with  the  owner  of 

the  soil." 

(Aldebson,  B.  :  Erecting  a  stall  is  very  different  from  placing 
goods  in  baskets  on  the  ground  for  sale.  A  person  must  bring  his 
produce  to  market  in  baskets  or  sacks,  or  other  convenient  modes. 

Pollock,  C.  B.  :  We  are  all  clearly  against  you  on  this  point) 

The  rejoinder  to  the  replication  to  the  fifth  plea  is  good.  The 
defendants  justify  the  removal  of  the  plaintiff's  goods  as  incum** 
bering  a  close.  The  plaintiff  replies  that  a  public  ^market  was  [  *513  j 
held  in  the  close,  to  which  the  defendants  rejoin  a  demise  of  a 
portion  of  the  close  for  a  stall,  sufficient  room  in  the  market  being 
left  for  other  persons.  Prince  v.  Lewis  (i)  shows,  that  the  owner 
of  a  market  is  not  bound  to  appropriate  the  whole  space  to  the 
purposes  of  the  market,  if  sufficient  remain  for  accommodation  of 
the  persons  resorting  to  it.  (He  also  referred  to  Bennington  v. 
Taylor  (2)  and  Lockwood  v.  Wood  (3).) 

Cowling,  in  reply  : 
This  is  not  the  case  of  a  letting  of  a  stall  to  Mary  Thompson, 
The  defendant  Woodruff  had  only  a  demise  of  the  close,  not  of 
the  market,  and  he  demised  a  part  of  the  close  to  Mary  Thompson, 
but  the  right  to  regulate  the  market  remained  in  the  lords. 

(1)  29  B.  B.  265  (5  B.  &  G.  363).  (3)  66  B.  B.  265  (6  a  B.  31). 

(2)  2  Lutw.  1517. 
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TowNBWD  Pollock,  C.  B.  : 

V. 

WooDuuKF.  Our  judgment  must  be  for  the  plaintiff.  The  defendant  Woodruflf 
justifies  under  a  demise  of  the  close  by  the  owners  in  fee,  but  that 
is  subject  to  the  right  of  market  stated  in  the  replication.  Mary 
Thompson  takes  under  a  demise  by  Woodruff  of  a  part  of  the  close, 
and  consequently  her  right  is  subject  to  the  same  right  of  market. 

Aldbrson,  B.,  Eolpb,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  Uie  plaintiff. 


1849.  SLEIGH   V.  SLEIGH (]). 

Dec,  6. 
jg.^  (5  Ex.  514—518  ;  8.  C.  19  L.  J.  Ex.  345.) 

Jtine  4.  The  drawer  of  an  accommodation  bill  cannot  sue  the  acceptor  for  money 

paid  to  his  use  to  the  holder  of  the  bill,  unless  not  only  the  money  paid 

[  614  J  j^^  tanto  discharged  the  liability  of  the  acceptor,  but  also  the  payment  was 

made  at  his  request,  either  express  or  implied.  Therefore,  where  the 
plaintiff  drew  and  indorsed  for  the  accommodation  of  the  defendant,  the 
acceptor,  a  bill  of  exchange,  which,  when  due,  was  dishonoured,  and 
the  plaintiff,  without  having  received  notice  of  dishonour,  and  without  any 
request  from  the  defendant,  paid  a  part  of  the  bill  to  the  holder :  Held, 
that  he  could  not  recover  the  amount  from  the  defendant  in  an  action  for 
money  paid  to  his  use  ;  for  there  was  no  implied  undertaking  to  indemnify 
against  a  payment  which  the  drawer  voluntarily  made,  with  full  knowledge 
that  he  was  not  bound  to  pay. 

Qucere,  whether  the  same  rule  applies  to  cases  where  the  legal  obligation 
has  been  discharged  by  circumstances  unknown  to  the  drawer. 

Assumpsit  for  money  paid  to  the  defendant's  use.    Plea,   Non 
assuvipsit. 

At  the  trial,  before  Parke,  B.,  at  the  Middlesex  sittings  in  Trinity 
Term,  1849,  it  appeared  that  the  action  was  brought  to  recover  the 
sum  of  251.  paid  by  the  plaintiff  under  the  following  circumstances: 
The  plaintiff  drew  and  indorsed  a  bill  of  exchange  for  lOOl.  for  the 
defendant's  accommodation.  It  was  delivered  to  the  defendant,  and 
he  negotiated  it ;  when  due  it  was  not  paid  by  the  defendant,  but 
the  plaintiff  paid  251.  to  the  holder,  in  part,  and  that  sum  he 
sought  to  recover  from  the  defendant  in  this  form  of  action.  The 
bill,  not  being  taken  up,  remained  in  the  hands  of  the  holder,  in 
order  that  he  might  recover  the  remainder  from  the  defendant  and 
other  parties,  and  there  was  no  proof  of  due  presentment  to  the 
defendant,  nor  of  notice  of  dishonour.  The  learned  Judge  directed 
a  verdict  for  the  plaintiff,  reserving  leave  for  the  defendant  to  move 
to  enter  a  nonsuit. 

(1)  See  Ex  parte  Bishop  (1880)  Id  Ch.  D.  400.— J.  G.  P. 
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Crowder,  iii  the  same  Term,  obtained  a  rule  nisi  accordingly.       Sleigh 
Against  which—  Sr^ToH. 

Martin  and  Bernard  showed  cause  in  the  following  Michaelmas 
vacation  (Dec.  5) : 

This  was  not  a  voluntary  payment  by  the  plaintiff  in  his  own 
wrong.  The  drawer  of  a  bill  of  exchange  is  under  a  moral  obliga- 
tion to  i>ay  it,  especially  where  he  signs  his  name  as  a  surety,  and 
if  he  chooses  to  waive  due  notice  of  dishonour,  he  may  nevertheless 
recover  against  the  acceptor.  The  defendant  derived  a  benefit  from 
the  payment,  for  the  holder  of  the  bill  could  *only  recover  from  [  *515  ] 
him  the  residue  :  Bacon  v.  Searles  (i). 

(Pabkb,  B.  :  No  doubt  this  was  money  paid  for  the  acceptor's  use, 
because  it  exonerated  him  pro  tanto ;  but  how  was  it  paid  at  his 
request,  for  the  plaintiff  was  not  bound  to  pay  the  bill  ?) 

The  payment  was  a  benefit  to  the  defendant,  and  therefore  the  law 
will  imply  a  request.  In  point  of  law  this  was  a  contract  of 
indemnity  against  any  expense  which  the  plaintiff  might  be  put 
to  by  having  drawn  the  bill:  Pownaly.  Feirand  {2),  Huntley  v. 
Sanderson  (3).  The  defendant  cannot  take  advantage  of  the  want 
of  notice  of  dishonour.  As  soon  as  he  made  default  in  the  per- 
formance of  his  engagement,  the  plaintiff  acquired  an  authority  to 
pay  the  bill:  Alexander  v.  Vane  (4),  Simpson y.Penton(b).     ♦     ♦     ♦ 

Crowderf  in  support  of  the  rule : 

The  plaintiff  was  in  the  same  position  as  a  drawer  for  value,  and 
was  not  obliged  to  pay  the  bill,  except  upon  the  receipt  of  due 
notice  of  dishonour.  He  might  have  sued  the  defendant  on  the 
bill,  but  cannot  recover  for  money  paid  to  his  use;  for  the 
defendant  ^never  requested  him  to  dispense  with  notice  of  dis-  [  *516  ] 
honour,  or  to  pay  the  bill  or  any  part  of  it.  This  was  a  voluntary 
payment  by  the  plaintiff  in  his  own  wrong.  In  all  the  cases  where 
a  drawer  has  recovered  against  an  acceptor  for  money  paid  to  his 
use,  the  payment  has  been  under  compulsion,  or,  at  all  events, 
there  has  been  a  legal  obligation  to  pay.    Here  the  omission  to 

(1)  1  H.  Bl.  88.  (-i)  1  M.  &  W.  511. 

(2)  30  K.  B.  394  (6  B.  &  G.  439).  (5)  38  E.  £.  663  (2  Or.  &  M.  430). 
;3)  1  Or.  &  M.  467. 
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Slkioh       give  notice  of  disbonoar  discharged  the  plaintiff  from  all  liability 
S1.EK3H.      ^  respect  of  the  bill :  Ex  parte  Heath  (i),  Bayley  on  Bills  (2). 

Cur.  adv.  wJU. 

The  judgment  of  the  Coubt  was  now  delivered  by 

Fabeb,  B.  : 

This  case  was  tried  before  me  in  the  sittings  in  Trinity  Term 
last,  when  the  plaintiff  recovered  a  verdict,  leave  being  reserved  to 
the  defendant  to  enter  a  nonsuit.  A  rule  nisi  was  granted,  and 
argued  after  Michaelmas  Term. 

The  question  is,  whether  the  plaintiff  can  recover,  in  an  action 
for  money  paid  to  the  defendant's  use,  the  sum  of  26/.,  which  he 
paid  under  these  circumstances.  (His  Lordship  stated  the  facte  as 
above  set  forth.)  It  must  be  taken,  therefore,  for  the  purposes  of 
this  suit,  that  the  plaintiff  has  paid  the  money  without  being 
compellable  at  law  to  do  so.  Now,  to  make  a  person  liable  in  this 
form  of  action  for  money  paid  to  the  defendant's  use,  the  plaintiff 
must  not  merely  show,  that  the  money  paid  pro  tanto  discharges 
the  liability  of  the  defendant  to  the  holder  of  the  bill,  but  also  that 
it  was  paid  at  the  request,  express  or  ^implied,  of  the  defendant. 
Here  the  money  paid  clearly  discharges  pro  tanto  the  liability  of 
the  defendant,  as  acceptor,  to  the  holder;  and  it  is  also  clear,  that 
there  was  no  express  request  from  the  defendant  to  the  plaintiff  to 
pay  the  money. 

It  remains,  therefore,  to  be  seen  whether  there  was,  from  the 
[-  *5i7  j  circumstances,  an  implied  request  for  him  to  do  so.  Now  *there  is 
no  doubt,  that,  if  a  person  lends  his  name  to  another  for  his 
accommodation,  the  party  accommodated  undertakes  to  pay  the 
bill  at  maturity,  and  further,  to  indemnify  the  person  accommo- 
dating him,  in  case  that  person  is  compelled  to  pay  the  bill  for  him 
(Byles  on  Bills,  p.  94) ;  and  this,  no  doubt,  is  an  implied  authority 
to  such  person  to  pay  it,  if  he  be  in  that  situation  that  he  may  be 
compelled  by  law  to  pay  the  bill,  though  the  holder  do  not  actually 
compel  him  to  do  so ;  and  after  payment  he  may  sue  the  party 
accommodated  for  money  paid  on  his  account ;  for  such  payment 
is,  in  truth,  under  the  implied  authority  given  by  the  contract  of 
accommodation  between  the  parties;  and  whether  this  be  a  pay- 
ment of  the  whole  bill,  or  of  only  a  part  of  it,  makes  no  difference. 
But  the  defendant,  as  the  person  accommodated,  has  not,  we  think, 
(1)  2  V.  &  B.  240.  (2)  P.  295,  6th  ed. 
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undertaken  to  indemnify  the  plaintiff  against  the  consequences  of       Sleigh 


The  Court  of  Exchequer  has  no  jurisdiction  to  order  the  Commissioners 
of  Tjand  Tax  to  caufle  the  proportion  charged  upon  a  division  to  be  equally 
assessed* 

This  waa  a  rule  calling  on  the  Commiasioners  of  Land  Tax  for 
the  Holborn  division  of  the  coanty  of  Middlesex  to  show  cause 
why  they  should  not  meet  and  cause  the  proportion  charged  upon 
that  division,  for  and  towards  the  land  tax  for  the  current  3"ear,  to 
be  equally  taxed  and  assessed  within  such  division,  and  within 
every  parish  and  place  therein. 


V, 


any  payment  which  the  plaintiff  may  voluntarily  make  with  know-  Si^kiqh, 
ledge  of  the  circumstances.  Whether  it  is  so  in  cases  in  which  the 
legal  obligation  has  been  discharged  by  circumstances  unknown  to 
him,  as  for  instance,  by  the  creditor  having  given  time  to  the 
principal  debtor  without  his  knowledge,  it  is  unnecessary  to  deter- 
mine; but  where  a  payment  is  made,  as  in  this  case,  with  the 
knowledge  on  the  part  of  the  plaintiff  that  he  was  not  bound  to 
pay,  for  the  want  of  a  notice  of  dishonour,  to  which  he  was 
unquestionably  entitled,  we  think  the  payment  is  not  made  with 
the  implied  authority  of  the  defendant.  It  is  very  true,  that,  if  the 
plaintiff  here  had  voluntarily  paid  the  whole  bill,  he  might  have 
sued  the  defendant ;  but  this  is  on  another  principle,  viz.,  that  the 
plaintiff  becomes  the  holder  of  the  bill  after  it  is  paid  by  him ;  and 
a  holder  so  situated  may,  according  to  the  law-merchant,  sue  the 
acceptor  upon  the  bill  itself ;  for  the  holder  may  always  waive  the 
want  of  due  presentment  and  notice,  and  sue  the  acceptor,  who  is 
not  discharged  by  the  want  of  it,  but  not  a  collateral  party,  who  is 
discharged  by  the  same  laches.  But  the  holder  in  such  case  does 
not  sue  him  as  for  the  money  paid  to  his  use,  *nor  is  a  request,  [  *"^^  1 
express  or  implied,  in  such  a  case  at  all  material  to  his  recovering 
the  amount.  But  here  the  plaintiff  cannot  sue  on  the  bill ;  for, 
not  having  paid  it,  he  is  not  the  holder ;  and  he  has  on  these  facts 
only  paid  money  to  the  holder  voluntarily,  and  without  request, 
express  or  implied,  from  the  defendant.  We  are,  therefore,  of 
opinion  that  the  defendant  is  entitled  to  a  rule  absolute  to  enter  a 
nonsuit. 

Rule  absolute. 


In   re   holborn  LAND   TAX   ASSESSMENT.  /®'^- 

June  12. 
(5  Ex.  548—552.) 
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land  tax  within  that  division ;  and  the  affidavits  in  support  of  it 
stated  that  the  proportion  assessed  on  the  Holbom  division,  towards 
the  sum  to  be  raised  in  the  county  of  Middlesex,  is  13,6292.  138.  5d. 
That   the    amount    of    land   *tax  redeemed   in   that  division  is 
2,8462.  10«.  Sd.y  which  leaves  10,7832.  3^.  2d.  to  be  raised  as  such 
proportion.     That  the  Holbom  division  consists  of    the  united 
parishes  of  St.  Andrew  Holbom  and  St.  George  the  Martyr,  the 
liberty  of  the  KoUs,  the  parish  of  St.  Marylebone,  the  parish  of 
St.  Pancras,  the  parish  of  St.  John,  Hampstead,  and  the  parish  of 
Paddington.     That  the  annual  value  of  the  property  now  rateable 
in  the  said  parishes  to  the  land  tax  is  as  follows :  St.  Andrew  and 
St.  George,  158,8072. ;  the  liberty  of  the  Rolls,  9,1602. ;  St.  Mary- 
lebone, 910,6802. ;  St.  Pancras,  186,1042. ;  St.  John,  Hampstead, 
11,2962. ;  Paddington,  8,8852. :  making  together  1,284,3822.     That 
on  the  19th  April  last,  the  Commissioners  taxed  and  assessed,  upon 
the  united  parishes  of  St.  Andrew  and  St.  George,  towards  the  said 
proportion  of  13,6292.  13«.  5c2.,  the  sum  of  9,0182.  13«.  4rf.,  giving 
credit  for  11,1812. 10s.  6^^.,  being  the  amount  of  land  tax  redeemed, 
leaving  7,8372.  2«.  9Jd.  to  be  raised,  which  required  a  rate  of  Is.  in 
the  pound ;  upon  the  parish  of  St.  Pancras,  the  sum  of  1,3992.  5s.  2d., 
giving  credit  for  3942.  lis.  4^d.,  being  the  amount  redeemed,  leaving 
1,0042.  13«.  9^d.  to  be  raised,  which  required  a  rate  of  ^d.  in  the 
pound ;  upon  the  parish  of  St.  John,  Hampstead,  8552.  lis.  id., 
giving  credit  for   5652.   Is.   8d.,   the  amount  redeemed,   leaving 
2992.  15s.  8d.  to  be  raised,  which  required  a  rate  of  6|d.  in  the 
pound ;  upon  the  parish  of  Paddington,  the  sum  of  3542.  &s,  lOJ^ 
giving  credit   for  2542.   198.  2f^.,  the  amount  redeemed,  leaving 
1092.  7s.  7Jd.  to  be  raised,  which  required  a  rate  of  SJrf.  in  the 
pound;  upon  the  parish  of  St.  Marylebone^  5642.  5s.  Id.,  giving 
credit  for  902.  7s.  9d.,  the  amount  redeemed,  leaving  4732.  17t.  4J, 
to  be  raised,  which  required  a  rate  of  half  a  farthing  in  the  pound. 
That  no  assessment  had  yet  been  made  for  the  current  year  in 
respect  of  the  liberty  of  the  Bolls.     The  affidavits  also  stated,  thai 
the  applicants  had  required  the  Commissioners  to  assess  them  in 
respect  of  their  property  at  and  after  an  equal  pound  rate  to  be 
assessed  on  the  annual  value  of  all  *the  property  rateable  to  the 
land   tax  within   the    Holborn   division,   but   the  Commissioners 
refused  to  do  so.     That  if  the  amount  directed  to  be  raised  was 
equally   taxed   and  asseesed   throughout  that  diviRion,  tlie 
jiii^ht  be  nuH^d  by  u  nit^  ul  live  farlhiiigis  in  the  pounds 
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The  Attoimey-Oeneral  showed  cause  :  In  re 

HOLBOBN 

There  is  no  precedent  for  this  application.     The  only  authorities     Land  Tax 

.  A8SE88MIEKT. 

on  the  subject  are  the  case  of  llie  Commissioners  of  the  Westminster 
Land  Tax  (i),  and  Lord  Aylesford*s  case  (2)  ;  but  they  bear  no 
analogy  to  the  present  case.  In  the  former,  the  Commissioners 
had  refused  to  levy  the  full  quota  upon  the  several  divisions,  in 
proportion  to  the  sums  assessed  upon  them  respectively,  by  the 
4  W.  &  M.  In  the  latter  case,  the  object  of  the  application  was  to 
compel  the  Commissioners  of  Land  Tax  for  the  hundred  of  East 
Goscote,  in  the  county  of  Leicester,  to  transmit  into  the  Queen's 
Remembrancer's  OflBce  duplicates  of  the  sum  assessed  on  each 
parish  within  that  hundred.  In  this  case  the  total  amount  of  the 
assessment  has  been  levied ;  and  the  application  is  in  the  nature 
of  an  appeal  against  the  judgment  and  discretion  of  the  Commis- 
sioners, as  to  the  mode  of  apportioning  the  quota  charged  on  the 
division  in  question. 

(Pollock,  C.  B-  :  If  we  are  to  entertain  this  application,  there 
seems  no  reason  why  we  should  not  interfere  with  the  Commissioners 
of  the  Income  Tax  or  Assessed  Taxes.) 

The  Court  then  called  on 

Peacock  and  S.  Miller  to  support  the  rule  : 

The  Court  is  only  prevented  from  interposing  where  the  jurisdic- 
tion of  the  Commissioners  is  final.     In  the  case  of  The  Commissioners 
of  the  Westminster  Land  Tax,  this  Court  ordered  the  Commissioners 
to  alter  the  quotas  assessed  by  them  on  ^particular  parishes,  and       [  *^^^  ] 
the  same  was  done  in  Lord  Aylesford's  case. 

(Pollock,  C.  B.  :  If  the  Commissioners  had  omitted  to  assess  any 
parish  or  division,  or  had  charged  any  parish  or  division  with  a 
wrong  sum,  we  might  call  on  them  to  amend  their  return,  and  do 
justice  by  making  the  return  correspond  in  amount  with  the 
sum  required  by  the  Act  of  Parliament  to  be  levied.  That  seems 
to  me  all  that  the  case  of  The  Commissioners  of  the  Westminster 
Land  Tax  imports.  With  respect  to  Lord  Aylesfoi'd's  case,  at  the 
time  that  was  decided,  the  Commissioners  of    Land   Tax  were 

(1)  Parker,  74.  Committee  of  the  House  of  Lords  on 

(2)  This  case  is  not  reported,  but  the  Burdens  affecting  Beal  Property," 
was  cited  from   the    *'  Appendix  to      p.  44. 

Minutes  of  Evidence  before  a  Select 
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In  re  required  by  the  38  Geo.  III.  c.  5,  s.  8,  to  transmit  a  schedule 
Land  Tax  of  their  asBessments  to  the  office  of  the  Queen's  Bemembranoer ; 
AssKSfoiBNT.  j^jjj  assuming  that  decision  to  be  correct,  the  foundation  of  the 
authority  which  the  Court  exercised  was  this,  that  the  Commis- 
sioners being  bound  to  deliver  these  public  documents  into  the 
office  of  this  Court  as  master  of 'the  revenue,  it  was  the  duty  of 
the  Court  to  see  that  the  returns  were  correct.  But  now  the 
duplicates  are  transmitted  to  the  Commissioners  of  Stamps  and 
Taxes,  under  the  provisions  of  the  5  &  6  Will.  IV.  c.  20,  s.  14  (i). ) 

That  statute  has  not  deprived  this  Court  of  its  power  to  interfere 
where  the  Commissioners  have  neglected  or  exceeded  their  duty. 
The  88  Geo.  III.  c.  6,  s.  8,  requires  the  Commissioners  to  cause  the 
several  proportions  charged  on  the  several  hundreds  or  other 
divisions,  (in  the  manner  directed  by  the  7th  section)  to  be  equally 
taxed  and  assessed  within  every  such  hundred  and  other  division, 
and  within  every  parish  and  place  therein,  according  to  the  best  of 
their  judgment  and  discretion.  So  that  this  is  not  a  mere  question 
between  the  individual  ratepayers,  whether  the  assessment  is  right 
or  wrong,  but  whether  the  Commissioners  have  placed  themselves 
in  a  situation  which  authorises  them  to  collect  the  tax.  This  case 
differs  from  that  of  an  improper  assessment  under  the  Income  Tax 
Act,  because  there  the  party  grieved  may  appeal. 

(Pollock,  C.  B.  :  Suppose  the  Income  Tax  Commissioners  made 
no  assessment  whatever  ?) 

[  552  ]  If  the  tax  could  not  be  collected,  this  Court  would  compel  them  to 
perform  their  duty.  In  Loi*d  AylesforcPs  case  the  jurisdiction  which 
the  Court  exercised  was  not  merely  with  reference  to  the  duplicates, 
but  also  to  an  equality  of  assessment. 

Pollock,  C.  B.  : 

There  does  not  appear  to  be  any  precedent  for  such  an  application 
as  this,  and  I  am  not  disposed  to  assume  a  jurisdiction  never  before 
exercised. 

BoLFE,  B. : 

The  rule  calls  on  the  Commissioners  to  show  cause  why  they 
should  not  cause  the  proportion  charged  upon  the  Holborn  division 

(1)  Repealed  by  53  &  54  Yiot.  o.  21,  s.  iO.  See  43  <&  44  Vict.  o.  19,  a.  350.— 
•T.  G,  F, 
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of  the  county  of  Middlesex  to  be  equally  taxed  and  assessed  within         in  re 
such  division.     The  answer  is,  that  they  have  done  that  according     land  Taj 
to  what  they  think  right,  and  their  judgment  is  final. 

Platt,  B.,  concurred. 

Rule  discharged,  with  costs. 


LOWE  V.  EOSS.  /s^«- 

Jvne  20. 
(5  Ex.  553—556;  S.  C.  19  L.  J.  Ex.  318.)  

An  action  for  use  and  occupation,  under  the  Distress  for  Rent  Act,  1737         [  ^^**^  ] 
(1 1  Geo.  II.  c.  19),  s.  14,  does  not  lie  where  there  has  not  been  an  actual 
entry  by  the  lessee. 

Debt  for  the  use  and  occupation  of  a  house  and  premises.  Plea, 
Never  indebted.     Issue  thereon. 

At  the  trial,  before  Maule,  J.,  at  the  last  Summer  Assizes  for  the 
county  of  Surrey,  it  appeared  that  the  defendant  had  taken  the 
premises  from  the  plaintiff  under  a  lease  for  a  year;  but  it  was 
objected  on  the  part  of  the  defendant,  that  the  facts  did  not 
amount  to  an  entry  by  the  defendant  upon  the  premises,  and 
therefore  that  he  was  not  liable  in  this  form  of  action.  The  learned 
Judge  was  inclined  to  be  of  that  opinion,  and  it  was  then  contended 
for  the  plaintiff  that  an  entry  was  not  necessary.  The  learned 
Judge,  however,  nonsuited  the  plaintiff,  reserving  leave  to  him  to 
move  to  set  that  nonsuit  aside,  and  to  enter  a  verdict  for  him,  if 
the  Court  should  be  of  a  different  opinion. 

Skee^  Serjt.,  having  obtained  a  rule  ni&i  accordingly, 

Dowdfswdl  (Monta/fu  ChamhevH  with  him)  now  showed  cause: 

The  only  point  reserved  at  the  trial  was,  whether  an  action  for 
use  and  occupation  under  the  statute  11  Geo.  XL  c.  19,  p.  14,  can 
be  maintained^  without  an  actual  entry  upon  the  premiees  demiaedi 
It  ia  perfectly  clear  upon  the  ^authorities  that  an  entry  ir  necessary       [  •■>'*^  ] 
to  support  the  action. 

The  CouBT  then  called  upon 

Shet,  Serjt,  and  BoviU  to  support  the  rule  {i): 

An  actual  entry  is  not  neeesflary.  The  1 4th  section  provides 
that  "it  Bhall  be  lawful  for  the  landlord  and  landlords,  where  the 
agreement  is  not  by  deed,  to  recover  a  reasonable  satisfaction  for 

(1)  They  oontended  iii  the  first  tad  been  an  entry  ;  but  the  CouHT 
inataivee,  thftt,  in  point  of  fact,  there      said  tUat  poijit  was  not  open  to  theiHi 


HoBB.  defendant  or  defendants,  in  an  action  on  the  case  for  the  use  and 
occupation  of  what  was  so  held  and  enjoyed."  The  defendant  here 
held  the  premises  from  the  date  of  the  lease ;  and  according  to  the 
authority  of  Pinero  v.  Jtidson  (i),  actual  occupation  is  not  necessary, 
but  legal  possession  alone  is  sufficient,  although  the  rule  is  different 
where  there  is  a  future  demise :  Wooley  v.  Wdtling  (2).  In  the 
recent  case  of  Atkins  v.  Humphrey  (3),  Tindal,  Ch.  J.,  in  observing 
upon  the  language  of  the  14th  section,  says,  **  As  far,  therefore,  as 
the  letter  of  the  Act  goes,  the  words  being  in  the  alternative,  '  held 
or  enjoyed,'  there  is  no  necessity  that  the  land  should  be  occupied 
as  well  as  held;"  and  the  learned  Chief  Justice  proceeds,  ''One 
may  conceive  cases  of  land  taken,  but  not  entered  upon :  in  such 
a  case,  there  is  no  reason  why  the  party  so  taking,  inasmuch  as  he 
keeps  another  from  the  occupation,  should  not  be  liable  under  the 
statute." 

(Parke,  B.  :  That  dictum  is  certainly  at  variance  with  the  eases 
of  Nation  v.  Toz€r(4),  and  Edge  v.  Strafford  (6),  in  the  latter  of 
which  it  was  expressly  held  that  an  entry  is  necessary.  The  eflfftct 
of  the  lease  is  to  create  an  inter  esse  termini  in  the  lessee,  but  he  has 
nothing  in  the  land  until  entry ;  no  doubt  an  action  would  lie  on  the 
agreement,  but  the  statute  applies  only  to  cases  where  there  has 
[  'SBB  ]       been  *an  enjoyment,  the  words  being  "held  and  enjoyed." 

(Alderson,  B.  :  The  question  in  Atkynsv,  Humphrey  turned  upon 
the  meaning  of  the  word  "  held  "  upon  general  demurrer,  and  that 
word  would  of  necessity  imply  an  entry. 

Parke,  B.  :  The  defendant  there  could  not  properly  be  said  to 
.'have  held  the  land,  unless  he  had  entered  upon  it,  as  appears  by 
the  language  of  Mr.  Justice  Baylby  in  Edge  v.  Strafford.) 

It  would  seem,  from  the  case  of  Smith  v.  Twoart  (6),  that  an  entry 
is  not  necessary.  Erskine,  J.,  there  said,  *^  When  a  party  takes 
premises,  and  has  an  opportunity  to  occupy,  the  mere  fact  that 
he  does  not  occupy  them  does  not  deprive  the  landlord  of  bis 
remedy  by  this  form  of  action." 

(1)  31  R.  B.  388  (6  Bing.  206).        (4)  lOr.  M.  &  B.  172. 

(2)  7  Car.  &  P.  610.  (5)  35  B.  B.  746  (1  Cr.  &  J.  391 ). 
(«)  69  B.  B.  672  (2  0.  B.  654).        (6)  3  Scott,  N.  B.  172, 
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(Platt,  B.  :  It  was  there  held,  that  there  was  some  evidence  for        lowe 
the  jury  of  the  defendant's  possession.)  ^^ 

Where  the  assignment  is  to  take  effect  instanter,  the  doctrine  of 
interesse  termini  does  not  arise:  Bellasis  v.  Bnrbriehe  (l).  In 
Williams  v.  Bosanquet  (2),  it  was  held,  that  when  a  party  takes  an 
assignment  of  a  lease  by  way  of  mortgage,  the  whole  interest  passes 
to  him,  and  he  becomes  liable  upon  the  covenant  for  payment  of 
rent,  though  he  has  never  occupied  or  become  possessed  in  fact. 

Parkb,  B.  : 

The  only  question  in  the  present  case  which  was  reserved  for 
discussion  by  my  brother  Maulb  is,  whether  the  defendant  is  liable 
for  use  and  occupation,  not  having  entered  upon  the  demised 
premises ;  for  I  assume  that  my  brother  Maulb  was  satisfied  that 
there  was  a  complete  lease  for  a  year  to  take  effect  in  prasenti,  and 
also  that  there  was  no  actual  entry ;  for  if  it  had  been  questionable 
whether  the  facts  relied  upon  by  the  plaintiff  amounted  to  an  entry, 
a  request  should  have  been  made  to  the  learned  Judge  by  the 
plaintiff's  counsel,  that  the  question  should  be  left  to  the  jury. 
But  upon  the  facts  of  this  case  we  must  assume  that  no  entry  was 
proved.  Now,  I  have  always  considered  that  Edge  v.  Strafford, 
followed  by  other  cases,  *had  laid  down  the  law  expressly,  that  an  [  "ssfi  ] 
action  for  use  and  occupation  could  not  be  maintained  until  after 
entry  by  the  lessee.  That  case  was  followed  by  Hoiv  v.  Kennett  (8), 
where  it  was  held,  that  an  action  for  use  and  occupation  cannot  be 
maintained  against  a  trustee  to  whom  the  term  has  been  assigned 
by  the  termor,  unless  he  has  actually  occupied ;  although  the 
assignment  be  sufficient  to  vest  the  term  in  the  trustee,  unless  he 
disclaims.  Littlbdalb,  J.,  there  says,  "  I  agree  with  Mr.  Manning 
that  an  assignment  at  common  law  charges  the  assignee  with  the 
premises,  unless  he  disclaims.  But  the  question  here  is,  whether 
an  action  for  use  and  occupation  lies."  And  then  he  adds, ''  Perhaps 
an  action  of  debt  might  lie,  the  declaration  stating  that  the  term 
was  assigned  to  the  defendants;  but  in  an  action  for  use  and 
occupation  it  must  be  shown  that  the  defendants  in  fact  occupied." 
The  same  law  is  laid  down  in  Nation  v.  Tozer.  Against  these 
decisions  there  is  nothing  to  be  found  but  the  dictum  of  Tindal,  Gh.  J., 
in  Atkins  v.  Humphi-ey,  which  I  may  observe  was  unnecessary  for 

(1)  1  Ld.  Bay.  170.  (3)  3  Ad.  &  EI,  659. 

(2^  21  R.  R  585  (1  Brod,  &  B.  238). 


LiOWK  boe  aecision  oi  iine  case,  lur  tne  execuMirb  i>u6r(3  were  iiauie  as 
Ross.  assignees.  The  other  Judges  in  that  ease  say  nothing  of  the  sort. 
I  have  always  considered  no  point  of  law  to  be  clearer  than  this — 
that  in  actions  of  debt  or  covenant  on  a  lease  to  recover  rent, 
although  the  declaration  usually  contains  a  statement  that  the 
lessee  had  entered,  the  averment  need  not  be  proved ;  but  when  the 
question  is,  whether  the  estate  has  vested,  then  proof  of  an  actual 
entry  is  necessary.  The  statute  may  apply  to  cases  in  which  the 
relation  of  landlord  and  tenant  does  not  exist ;  but  where  the  case 
is  put,  as  it  is  'here,  on  a  supposed  lease  between  the  parties,  it  is 
essential  to  show  that  the  lessee  has  entered,  before  the  landlord 
can  maintain  an  action  for  use  and  occupation.  The  rule,  therefore, 
ought  to  be  discharged. 

Aldbrson,  B.,  and  Platt,  B.,  concurred. 

Ruh  discharged. 


1850.  WILES   V.  WOODWARD. 

j^ly  g;  (5  Ex.  557—564 ;  S.  C.  20  L.  J.  Ex.  261.) 

In  trover  for  paper,  it  appeared,  that  the  plaintiff  and  defendant  had 
been  in  partnership  together  as  paper  manufacturers  and  iron  merchants. 
The  partnership  was  dissolved  by  a  deed,  which  recited,  that  it  had  been 
agreed  that  the  business  of  a  paper  manufacturer  should  belong  exclusively 
to  the  defendant,  and  the  business  of  an  iron  merchant  to  the  plaintiff,  but 
that  the  plaintiff  should  receive  out  of  the  stock,  paper  to  the  value  of 
898/.  48,  lld.y  which  should  remain  in  the  paper  mill  for  a  year,  at  his 
option.  The  deed  also  recited,  that  in  performance  of  that  arrangement 
paper  to  the  value  of  898/.  48.  1  Id,  had  been  delivered  to  the  plaintiff,  and 
the  same  was  then  in  the  mill,  as  the  plaintiff  acknowledged.  It  was  ihen 
witnessed,  that  in  performance  of  the  arrangement  the  plaintiff  and  defen- 
dant dissolved  partnership,  and  the  plaintiff  assigned  to  the  defendant 
the  stock  in  trade  of  the  business  of  a  paper  manufacturer,  except  the 
898/.  48.  lid.  worth  of  paper  so  delivered  to  the  plaintiff  as  aforesaid*  and 
the  defendant  assigned  to  the  plaintiff  the  stock  in  trade  of  the  business  of 
iron  merchants :  there  were  also  mutual  releases.  No  paper  whatever  was 
set  apart  or  delivered  to  the  plaintiff,  but  the  jury  found  that  the  defendant 
had  converted  the  whole  stock :  Held,  first,  that  the  parties  were  estopped 
by  the  deed,  to  say  that  no  such  delivery  had  taken  place ;  secondly,  that 
as  the  defendant  had  converted  the  whole,  the  plaintiff  might  maintain 
trover  for  his  share  of  the  stock,  although  no  specific  portion  had  been  set 
apart  for  him. 


[567] 


Trover  for  reams  of    paper.       Pleas,   Not    guilty,    and    Not 


) 


At  the  trial  before  Patteson,  J.,  at  the  Yorkshire  Summer  Assizes, 
1849,  it  appeared  that  the  plaintiff  and  defendant  had  carried 
on   buBi'neBH   in   partnership   as   paper   manufaeturers   and    iron 
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merchants,  and  that  the  partnership  was  dissolved  by  a  deed,  Wilrs 
dated  the  14th  of  February,  1844,  which,  so  far  as  material,  is  as  woodwabd. 
follows :  "  Whereas  the  property  belonging  to  the  said  Joshua 
Woodward  (the  defendant)  and  William  Wiles  (the  plaintiff),  in 
respect  of  their  partnership  in  the  said  businesses,  consists  of  a 
leasehold  paper-mill,  called  "  The  Olive  Mill,"  in  the  chapelry 
ofBradfield,&c.,  and  of  the  goodwill,  stock  in  trade,  and  machinery 
of  the  said  business  of  paper  manufacturers  carried  on  upon  the 
said  premises,  and  also  of  book  debts  due  and  owing  unto  the  said 
J.  Woodward  and  W.  Wiles  in  respect  thereof,  and  the  leasehold 
warehouses  situate  in  Joiner  Lane,  in  Sheffield,  and  of  the  good- 
will, stock  in  trade,  and  effects  of  the  business  of  iron  merchants 
carried  on  upon  the  said  premises,  and  also  of  book  debts  due  unto 
the  said  J.  Woodward  and  W.  Wiles  in  respect  thereof.  And 
whereas,  as  part  of  the  arrangement  for  the  said  dissolution  of 
partnership,  it  hath  been  agreed  that  the  said  leasehold  paper-mill, 
and  the  goodwill,  stock  in  trade,  and  machinery  ♦of  the  said  [  •hbs  ] 
business  of  a  paper  manufacturer,  and  also  the  book  debts  of, 
belonging,  due,  or  owing  or  relating  to  both  the  said  businesses, 
shall  be  taken  by  and  belong  exclusively  to  the  said  J.  Woodward, 
and  that  the  said  leasehold  warehouse,  and  the  goodwill,  stock 
in  trade,  and  effects  (excepting  the  book  debts)  of  the  said  busi- 
ness of  an  iron  merchant,  shall  be  taken  by  and  belong  exclu- 
sively to  the  said  W.  Wiles ;  but  that  inaeniuch  as  the  property 
to  be  HO  exclusively  taken  by  the  said  J,  Woodward  on  siich  disso- 
lution exceeds  in  value  the  said  property  to  be  so  taken  by  the 
»aid  W.  Wiles  exclusively,  it  was  further  agreed  that  the  said 
W.  Wiles  should  receive  out  of  the  stock  in  trade  of  the  said  busi- 
ness of  a  paper  manufacturer,  paper  to  the  value  of  898/.  4*.  lid,, 
which  should  remain  upon  the  premises  of  the  said  mill  for  the  term 
of  one  year  or  not,  at  the  option  of  the  said  W.  Wiles,  who  sliould  pay 
the  excise  duty  thereon.  And  whereas  it  is  alao  intended  and  agreed, 
that  the  said  leasehold  paper-mill  shall  be  forthwith  aHsigned  to, 
and  be  absoiutely  and  exclusively  vested  in,  the  said  J.  Woodward, 
bis  executors  and  administrators;  and  also,  that  the  said  leasehold 
warehouse  and  premises  in  Joiner  Lane,  in  Sheffield,  aforesaid, 
whereon  the  said  business  of  an  iron  merchant  was  carried  on 
tts  aforesaid,  shall  be  forthwith  assigned  to,  and  be  absolutely  and 
exclusively  vested  in,  the  said  W*  Wiles,  his  executors,  Slc.  j  and 
whereas,  in  further  performance  ot  the  said  arrangement,  paper  to 
the  value  of  898i»  4*.  lid.  bath  beeJi  delivered  to  the  said  \V.  Wiles, 


WooDWABD.  ciotn  nereuy  acjinowieage.  rnow  i»uib  iiiuoiiiurtj  wibiiosBeuj,  fcuaii  m 
pursuance  and  further  performance  of  the  said  arrangement,  they 
the  said  J.  Woodward  and  W.  Wiles  do,  and  each  of  them 
doth,  by  these  presents  dissolve,  determine,  and  put  an  end  io  the 
partnership  which  so  formerly  subsisted  between  them  the  said 
J.  Woodward  and  W.  Wiles,  in  the  said  business  of  paper  manufac- 
turers, and  also  in  the  said  business  of  iron  merchants,  and  in  all 
dealings  and  transactions  connected  with  or  relating  to  the  said 
[  *A59  ]  respective  businesses  "^or  any  of  them ;  and  this  indenture  further 
witnesseth,  that,  in  pursuance  and  further  performance  of  the  said 
arrangement,  he  the  said  W.  Wiles  doth,  by  these  presents,  assign, 
release,  and  transfer  unto  the  said  J.  Woodward,  his  executors,  &c., 
all  and  singular  the  stock  in  trade,  goods,  fixtures,  implements, 
and  articles  of  or  belonging  to  or  used  in  the  said  trade  or  busi- 
ness of  paper  manufacturers,  heretofore  carried  on  in  co-partner- 
ship by  the  said  J.  Woodward  and  W.  Wiles  (other  than  and  except 
the  said  sum  of  898Z.  4a.  lid.  worth  of  paper  so  delivered  to  the 
said  W.  Wiles  as  aforesaid) ;  and  also  all  the  goodwill,  benefit,  and 
advantage  of  tlie  said  business,  and  all  debts  due  to  them  the  said 
J.  Woodward  and  W.  Wiles,  or  either  of  them,  in  respect  or  on 
account  of  the  said  businesses  of  paper  manufacturers  and  iron 
merchants  respectively  (so  hitherto  carried  on  in  partnership  by 
them) ;  and  all  books  of  accounts,  invoices,  vouchers,  and  docu- 
ments relating  to  the  said  businesses  of  paper  manufacturers  and 
iron  merchants  respectively,  or  to  the  dealings  and  transactions 
of  the  said  J.  Woodward  and  W.  Wiles  therein,  and  all  the  right, 
title,  interest,  trust,  property,  benefit,  claim  and  demand  what- 
soever or  howsoever  of  him  the  said  W.  Wiles,  of,  in,  to,  out  of, 
or  upon  the  said  stock  in  trade,  goods,  effects,  goodwill,  debts,  and 
premises,  hereinbefore  assigned  and  released  or  intended  so  to 
be/'  The  deed  contained  a  similar  assignment  by  J.  Woodward  to 
W.  Wiles,  ''of  the  stock  in  trade,  goods,  fixtures,  implements,  and 
articles  of  or  belonging  to  or  used  in  the  said  trade  or  business 
of  iron  merchants,"  &c.  The  deed  also  contained  mutual 
releases. 

No  paper  whatever  was  set  apart  or  delivered  to  the  plaintiff, 
but  some  of  it  was  sold  by  the  defendant.  The  plaintiff  had 
demanded  the  quantity  he  was  entitled  to  under  the  deed,  and 
the  defendant  refused  to  give  him  any.  The  defendant's  counsel 
objected  that  the  action  would  not  lie,  inasmuch  as  no  certaiu 
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definite  quantity  of  paper  belonged  to  the  plaintiff ;  that  either  the       Wiles 
whole  property  in  it  *pa8Bed  to  the  defendant,  or,  if  not,  ifc  was  the    woodward. 
joint  property  of  both.    It  was  contended  on  behalf  of  the  plaintiff,       [  *5<>o  ] 
that  both  parties  were  estopped  by  the  deed  from  saying  that  no 
such  delivery  had  taken  place.     The  learned  Judge  left  it  to  the 
jury  to  say,  whether  there  was  a  conversion  of  the  whole  of  the 
paper;  and  the  jury  having  found  in  the  affirmative,  his  Lordship 
directed  a  verdict  for  the  plaintiff,  reserving  leave  for  the  defendant 
to  move  to  enter  a  nonsuit. 
A  rule  nisi  having  been  obtained  accordingly — 

Martin  and  T.  Jones  showed  cause,  in  last  Hilary  vacation 
(Feb.  8)  : 

The  recital  in  the  deed,  that  paper  to  the  value  of  8982.  4^.  lid. 
has  been  delivered  to  the  plaintiff,  is  an  estoppel  between  the  parties. 
The  plaintiff  could  not  have  sued  on  the  deed  for  a  breach  of 
covenant  in  not  delivering  the  paper,  for  he  is  estopped  by  the 
recital  from  saying  that  no  delivery  has  taken  place. 

(Parke,  B.  :  An  estoppel  is  not  binding  in  an  action  founded  on 
a  matter  collateral  to  the  deed:  Carpenter  v.  BuUer  (i). 

This  case  falls  within  the  principle  of  the  decisions,  that  where  a 
party,  by  his  words  or  conduct,  wilfully  causes  another  to  believe 
the  existence  of  a  certain  state  of  things,  and  induces  him  to 
act  on  that  belief,  the  former  is  concluded  from  averring  against 
the  latter  that  a  different  state  of  things  existed  at  the  time : 
Pickard  v.  Sears  (2),  Freeman  v.  Cooke  (3).  Here  both  parties  have 
agreed  upon  a  given  state  of  circumstances,  and  the  plaintiff  has  a 
right,  as  against  the  defendant,  to  treat  the  paper  as  actually 
delivered.  Where  the  defendant,  a  wharfinger,  had  accepted,  with- 
out restriction,  a  delivery  order  for  twenty  sacks  of  flour,  given  to 
the  plaintiff  by  a  person  from  whom  he  had  purchased  them, 
that  was  held  an  admission  that  the  defendant  had  twenty  sacks 
which  he  would  appropriate  to  that  order :  Gillett  v.  IliU  (4).  This 
deed  does  not  create  a  joint  tenancy,  or  a  tenancy  in  *common  in  [  •561  ] 
the  paper,  but  it  is  an  agreement  between  the  parties,  that  a  por- 
tion of  the  paper  has  become  the  property  of  the  plaintiff;  and  the 
refusal  to  deliver  any  paper  whatever  was  evidence  of  a  conversion, 
although  none  in  particular  was  set  apart. 

(1)  68  E.  E.  680  (8  M.  &  W.  209).      (3)  76  E.  E.  711  (2  Ex.  654). 

(2)  45  E.  E.  538  (6  Ad.  &  £1.  469).     (4)  39  E.  E.  833  (2  Cr.  &  M.  530). 
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WiLKs  (Parke,  B.  :  In  a  contract  of  sale  the  parties  must  agree  on  the 

Woodward,  specific  goods,  otherwise  no  property  passes.  Thus,  in  White  v. 
Wilks  (i),  where  the  agreement  was  for  the  sale  of  twenty  tons  of  oil 
in  the  vendor's  cisterns,  and  in  point  of  fact  the  vendor  had  many 
cisterns  with  more  than  twenty  tons  in  them :  Sir  J.  Mansfibld 
ruled  that  no  property  passed  to  the  purchaser,  because  the  contract 
did  not  attach  on  any  particular  portion  of  the  oil ;  and  that  ruling 
was  upheld  by  the  Court  of  Common  Pleas.  Other  authorities  are 
collected  in  Blackburn  on  Contract  and  Sale,  p.  128.) 

Jackson  V.  Andersan  (2)  is  identical  with  the  present  case.  There 
the  plaintiff's  agent  advised  them  that  he  had  remitted  to  them 
1,969  dollars,  consigned  to  L.  L.  received  4,700  dollars,  and 
pledged  the  bill  of  lading  to  the  defendant,  who  received  the  price 
of  the  dollars  at  the  Bank  of  England,  where  they  were  deposited  for 
safe  custody,  on  a  sale  of  them  to  the  Bank ;  and  it  was  held,  that 
although  no  specific  dollars  had  been  severed  for  the  plaintiffs,  yet, 
as  the  defendant  had  converted  all  the  plaintiff's  and  all  his 
own,  trover  would  lie  for  the  plaintiffs'  share.  (They  also  argued 
that  there  was  evidence  of  a  conversion  of  the  whole  of  the 
paper,  and  the  Court  intimated  an  opinion  that  there  was  ample 
evidence.) 

Watson  and  Pashley,  in  support  of  the  rule : 

It  is  clear  that  one  joint  tenant  cannot  maintain  trover  against 
another,  unless  there  has  been  a  destruction  of  the  chattel: 
Co.  Litt.  828.  Now,  at  the  time  this  deed  was  executed,  the  paper 
was  the  joint  property  of  the  plaintiff  and  defendant,  and  no 
[  *562  ]  severance  has  ever  taken  place.  In  order  to  *divest  the  joint 
property,  it  was  necessary  that  there  should  be  an  appropriation  of 
a  specific  portion  to  the  plaintiff:  Wait  v.  Baker- {n),  Laidler  v. 
Burlinson{4).  If  half  of  the  pap^r  had  been  accidentally  burnt, 
on  whom  would  the  loss  fall?  Or,  suppose  it  were  stolen,  how 
would  the  property  be  laid  in  an  indictment  ?  There  is  no  estoppel, 
for  this  is  a  claim  collateral  to  the  deed ;  and  even  if  it  were  not, 
numerous  authorities  establish  that  estoppels  by  deed  in  order  to 
be  binding  must  be  pleaded,  if  there  has  been  an  opportunity, 
otherwise  the  matter  is  at  large :  Doe  v.  Huddart  (5),  Doe  d.  Strode 

(1)  14  R  E.  no  (5  Taunt.  176).       (4)  46  B.  B.  717  (2  M.  &  W.  602). 

(2)  4  Taunt.  24.  (6)  2  Cr.  M.  &  B,  316. 

(3)  76  B.  B.  469  (2  Ex.  1). 
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V.  Seaton  (i),  Treviban  v.  Lawrence  (2),  Magrath  v.  Hardy  (3),  Doe  v.        Wilbb 
Wright  (4),  Sanderson  v.  CoUman  (6),  Foo^Af  v.  FFincfc  (6).  Woodward. 

(Parke,  B.,  referred  to  Armstrong  v.  Norton  (7),  Doe  v.  WeUsinan  (8).) 

The  doctrine    laid   down    in   Pickard  v.  Sears  (9),  and   which  is 

explained  in  Freeman  y. Cooke  (10), has  no  application  here;  for  this 

is  not  the  case  of  a  wilful  misrepresentation  by  one  person,  whereby 

another  is  induced  to  alter  his  position,  but  it  is  a  recital  by  deed 

of  a  fact  false  to  the  knowledge  of  both  parties.     (They  also  referred 

to  the  2  &  8  Vict.  c.  28.) 

Cur.  adv.  wit. 

The  judgment  of  the  Court  was  now  delivered  by — 

Parke,  B.  : 

The  principal  question  involved  in  this  case  is  one  of  some 
nicety.  The  plaintiff  brought  an  action  of  trover  for  a  quantity  of 
paper ;  there  were  the  pleas  of  *'  Not  guilty  "  and  "  Not  possessed." 
It  appeared  on  the  trial,before  my  brother  Patteson,  at  York,  that 
the  plaintiff  and  ^defendant  had  been  in  partnership  together,  as  [  *&6S  ] 
paper  makers  and  iron  merchants,  and  that  the  partnership  was 
dissolved  by  a  deed  on  the  14th  of  February,  1844,  by  which  it  was 
recited,  that  an  agreement  had  been  made  that  the  defendant 
should  have  all  the  stock  in  trade  of  the  business  of  paper 
merchants,  but  that  the  plaintiff  should  receive  paper  out  of  that 
stock  to  the  value  of  6981.  4«.  lid.,  which  was  to  remain  in  the 
paper-mill  for  a  year.  On  the  other  hand,  the  plaintiff  was  to 
have  all  the  stock  in  trade  in  the  iron  business.  The  deed  further 
recited,  that,  in  pursuance  of  that  arrangement,  paper  of  that  value 
had  been  actually  delivered  to  the  plaintiff,  and  that  the  same  then 
was  in  the  paper-mill,  as  the  plaintiff  acknowledged.  The  deed  then 
contains  an  assignment  by  the  defendant  to  the  plaintiff  of  all  the 
stock  in  trade  in  the  iron  business,  and  by  the  plaintiff  to  the 
defendant,  of  all  the  stock  in  trade  in  the  paper-making  business, 
except  the  898i.  4«.  lid.  worth  of  paper  delivered  to  the  plaintiff; 
and  mutual  releases,  and  a  dissolution  of  the  old  parbiership. 

(1)  41  B.  B.  831  (2  Or.  M.  &  R    (6)  4  Man.  &  G.  209. 

728).  (6)  21  B.  B.  406  (2  B.  &  Aid.  662). 

(2)  2  Ld.  Bay.  1048 ;  S.  C.  1  Salk.  (7)  2  Ir.  L.  Bep.  96. 
276.  (8)  2  Ex.  368. 

(3)  44  B.  B.  861  (4  Bing.  N.  C.  (9)  46  B.  B.  638  (6  Ad.  &  El.  469). 
782).  (10)  76  B.  B.  711  (2  Ex.  654). 

(4)  60  B.  B.  634  (10  Ad.  &  El.  763). 
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Woodward,  was  set  apart  or  delivered  to  the  plainti£f;  and  the  coansel  for 
the  defendant,  on  the  trial,  contended,  therefore,  that  the 
plaintiff  could  not  maintain  an  action  of  trover,  as  no  certain 
definite  quantity  of  paper  belonged  to  him ;  that,  as  all  the  paper 
was  assigned  to  the  defendant  by  the  plaintiff  except  that  delivered 
to  the  plaintiff,  the  whole  was  the  defendant's ;  and  if  not,  that  it 
was  still  the  joint  property  of  both,  and  therefore  no  action  of 
trover  could  be  maintained  by  the  plaintiff,  being  one  joint  tenant, 
against  the  defendant,  who  was  another.  To  this  it  was  answered 
for  the  plaintiff,  that  both  partieR  were  estopped  by  the  deed  to  say 
that  no  such  delivery  had  taken  place  to  the  plaintiff ;  and  this  not 
merely  in  an  action  on  the  deed,  but  in  this  proceeding,  which  it  was 
said  was  to  enforce  the  rights  arising  out  of  it,  and  not  collateral  to 
the  deed.  And  we  think  that  this  was  the  position  of  the  parties. 
[  *B64  ]  A  recital,  *when  it  is  of  a  fact  agreed  upon  by  both,  binds  both, 
as  was  held  in  Carpenter  v.  Buller  (i)  and  in  Young  v.  Raincock  (2), 
Straughill  v.  Buck  (8) ;  and  the  present  claim  is  not  collateral  to  the 
deed,  as  was  the  case  in  Carpenter  v.  BtiUet'.  It  is,  therefore,  an 
estoppel  on  both.  The  parties  have  agreed  with  respect  to  the 
stock  in  trade  in  the  paper  business,  that  they  should  stand 
precisely  in  the  same  situation  as  if  the  stock  had  been  divided,  and 
part  to  the  stipulated  amount  delivered  to  the  plaintiff;  and  being 
in  that  situation,  the  question  is  what  their  respective  rights  are. 

If  there  had  been  a  conversion  of  part  only  by  the  .defendant,  it 
would  have  been  impossible,  notwithstanding  that  agreement,  to 
have  said  that  the  particular  portion  mentioned  in  the  declaration 
was  set  apart  for  the  plaintiff,  and  the  plaintiff  could  not  have 
recovered  ;  he  would  have  been  in  the  same  position  as  if,  after  the 
paper  had  been  delivered,  he  had  so  confused  it  with  the  rest  of  the 
stock  of  paper  as  to  make  it  impossible  to  ascertain  it,  and  he 
could  not  have  recovered  for  that  conversion ;  but  if  the  whole  of 
the  paper  is  converted  the  same  difficulty  does  not  arise,  for  there 
the  part  belonging  to  the  plaintiff,  whatever  it  is,  must  have  been 
converted.  Now,  in  the  present  case,  we  have  before  intimated  our 
opinion  that  there  was  evidence  of  a  conversion  by  the  defendant  of 
the  whole  stock  of  paper;  the  jury  have  found  that  conversion, 
and  we  think  the  plaintiff  is  therefore  entitled  to  his  verdict. 

Rule  discharged. 

(1)  68  B.  E.  680  (8  M.  &  W.  209).  (3)  80  R.  B.  396  (14  Q.  B.  781). 

(2)  78  B.  B.  652  (7  C.  B.  310). 

I 
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FEIAR  V.  QREY  and  Others  (l).  isso. 

(5  Ex.  584—600 ;  S.  0.  19  L.  J.  Ex.  368 ;  15  Jur.  814.)  '^JulyS^.' 

The  plaintiff  demiBed  to  the  defendant  a  ooal  mine  for  forty- two  years,  . 
at  a  certain  yearly  rent.  The  lease  contained  numerouB  covenants  on  the  '-  ^ 
part  of  the  lessee  for  payment  of  rent,  and  in  respect  of  the  working  of  the 
mine,  &c.,  with  a  proviso  for  re-entry  on  breach  of  any  of  them ;  and  also 
a  proviso,  that  if  the  lessees  should  be  desirous  to  quit  the  premises  at  the 
end  of  the  first  eight  years  of  the  term,  and  of  such  their  desire  should  give 
the  lessor  notice  in  writing  eighteen  calendar  months  before  the  expiration 
of  such  eighth  year,  then,  all  arrears  of  rent  being  paid,  and  all  and  singular 
the  covenants  and  agreements  on  the  part  of  the  lessee  having  been  observed 
and  performed,  the  lease  should,  at  the  expiration  of  the  eighth  year,  be 
utterly  void ;  but,  neverthelew,  without  prejudice  to  any  claim  or  i*emedy 
which  any  of  the  parties  might  then  be  entitled  to  for  breach  of  any  of  the 
covenants :  Held,  in  the  Exchequer  Chamber  (2)  (reversing  the  judgment 
of  the  Court  of  Exchequer),  that  the  performance  of  all  the  covenants  by 
.   the  lessee  was  a  condition  precedent  to  his  right  to  determine  the  lease. 

GoYBNANT  on  an  indenture  of  lease,  by  the  devisee  of  the 
reversion  against  the  lessees.    Breach,  non-payment  of  rent. 

The  plea  commenced  by  setting  out  on  oyer  the  indenture, 
whereby  John  Friar,  the  plaintiff's  testator,  demised  to  the  defen- 
dants a  certain  ''  colliery,  coal  mine,  and  seam  and  seams  of  coal, 
as  well  opened  as  not  opened,"  with  liberty  to  dig  pits,  shafts,  &c. ; 
"  and  also  a  certain  tenement  or  farmhold,  with  the  fields,  closes, 
and  parcels  of  ground  enjoyed  therewith,"  for  a  term  of  forty-two 
years,  "  yielding  and  paying  unto  J.  Friar,  his  heirs  and  assigns, 
for  and  in  respect  of  the  colliery,  coal  mines,  seam  and  seams  of 
coal,  liberties  and  privileges,  yearly  and  every  year,  during  the 
continuance  of  the  said  term,  the  rent  or  sum  of  2602.,  for  the 
yearly  number  of  184,588  bolls  (each  boll  to  contain  twenty-four 
Imperial  gallons),  of  coal,  to  be  wrought  and  gotten  forth  and  out 
of  the  said  colliery  and  coal  mines,  and  there  vended  or  removed 
from  and  out  of  the  hereditaments  hereby  demised,  the  said  yearly 
rent  of  2802.,  to  be  paid  whethei^  such  number  or  quantity  of  coal 
be  yearly  wrought  and  gotten  forth  or  out  of  the  said  colliery  and 
coal  mines,  and  there  vended  or  thence  removed  as  aforesaid,  or 
not ;  and  also  yielding  and  paying  unto  J.  Friar,  his  heirs,  &c.,  in 
respect  thereof,  over  and  above  the  yearly  rent  of  2802.,  a  further 
rent  or  sum  of  money  for  each  and  every  boll  of  coal  which  shall 
be  had  and  obtained  out  of  the  said  pits  and  mines,  and  there 
vended  or  ♦thence  removed,  over  and  above  the  annual  quantity       [  *586  ] 

(1)  Oited  in  Bavtin  y.Bidwell  (1881)      Chamber  was  affirmed  in  the  House 
18  Ch.  D.  238,  44  L.  T.  742.— J.  G.  P.      of  Lords.      See  4   H.  L.   0.   565.— 

(2)  The  judgment  of  the  Exchequer      J.  G.  P. 
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G^  for  180,208  bolls ;  and  also  yielding  and  paying  for  or  in  respect  of 
the  said  tenement  or  farmhold  and  lands,  and  other  the  premises 
hereby  demised,  yearly  and  every  year,  during  the  continuance  of 
the  said  term  of  forty-two  years,  unto  J.  Friar,  his  heirs,  &c.,  the 
rent  or  sum  of  512. ;  the  several  and  respective  rents  hereinbefore 
reserved  and  made  payable,  to  be  paid  at  two  days  or  times  in  the 
year  (that  is  to  say),  the  11th  of  November  and  the  12th  of  May,  in 
each  year,"  &c. ;  ''  and  it  is  hereby  declared  and  mutually  agreed 
by  and  amongst  the  parties  hereto,  that  if  the  quantity  of  coals 
wrought  in  the  said  colliery  and  coal  mines  by  the  said  lessees, 
their  executors,  &c.,  shall,  in  any  year,  fall  short  of  or  be  less  than 
the  quantity  specified  to  be  wrought  in  each  year  for  or  in  respect 
of  the  said  rent  of  280Z.,  then  it  shall  be  lawful  for  the  lessees,  their 
executors,  &c.,  to  make  up  the  deficiency  within  three  years  next 
after  such  deficiency  shall  happen,  but  not  after  the  end  or  other 
sooner  determination  of  the  term  hereby  granted,  on  any  account 
whatever."  Then  followed  affirmative  and  negative  covenants  on 
the  part  of  the  lessees,  in  respect  of  the  several  matters  mentioned 
in  the  following  proviso:  "Provided  always,  and  it  is  hereby 
declared  and  agreed  between  the  parties  hereto,  that  if  the  said 
several  rents  or  sums  of  money  hereby  reserved  or  made  payable, 
or  any  of  them  or  any  part  thereof  respectively,  shall  be  in  arrear 
and  unpaid  for  the  space  of  forty  days  next  after  the  said  days  or 
times  of  payment ;  or  if  the  lessees,  their  executors,  &c.,  shall 
refuse  or  neglect  to  make  and  pay  unto  J.  Friar,  his  heirs,  (fee,  or 
their  tenants  or  farmers,  for  the  time  being,  all  and  every  or  any 
sum  or  sums  of  money  which  shall  be  adjudged  or  awarded  to  be 
paid  to  him  or  them  for  damage,  for  the  exercise  of  any  of  the 
powers  and  liberties  hereby  granted  ;  or  shall  neglect  or  refuse  to 
obey  or  perform  any  award  which  shall  be  made  of  or  concerning 
r  ♦686  ]  *any  other  cause,  matter,  or  thing,  under  or  pursuant  to  the  clause 
or  provision  for  arbitration  hereinafter  contained ;  or  if  the  said 
lessees,  their  executors,  &c.,  shall  neglect  to  fill  up  such  pits  as 
shall  not  be  needed  for  air,  or  water-courses,  or  drawing  coal ;  or 
shall  neglect  to  carry  on  and  manage  the  said  colliery  and  lands  in 
the  manner  hereinbefore  specified ;  or  shall  not  leave  good  and 
sufficient  walls  and  pillars  of  coal,  as  well  to  support  the  roof  and 
remaining  part  of  the  seam  as  to  prevent  any  creep  or  thrust 
coming  in  upon  the  said  colliery ;  or  shall  do  or  sufi'er  to  be  done 
any  neglect  or  wilful  matter  or  thing,  whereby  the  same  may  be 
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drowned  or  overburdened  with  water  or  sythe,  or  whereby  any  Fbiab 
creep  or  thrust  may  be  brought  thereon,  or  the  same  may  be  other-  obey. 
wise  damnified ;  or  shall  not  leave  a  barrier  of  twenty  yards 
against  the  adjoining  collieries,  unless  authorised  as  aforesaid  to 
do  otherwise :  or  shall  work  or  win  any  coal  or  otherwise  disturb 
the  strata  underneath  the  site  of  any  of  the  said  dwelling-houses, 
offices,  or  other  buildings,  or  underneath  any  part  of  the  said 
land,  situate  within  twenty  yards  from  any  such  site ;  or  shall  at 
any  time  neglect  or  refuse,  after  having  been  thereunto  required, 
to  give  and  present  to  the  said  J.  Friar,  his  heirs,  or  assigns,  or 
his  or  their  agent  or  agents,  such  monthly  account  of  the  quan- 
tities of  coal  wrought  and  won  as  aforesaid ;  or  shall  hinder  or 
obstruct  the  said  J.  Friar,  his  heirs,  &c.,  from  perusing,  inspecting, 
or  examining  the  overseer's  book  of  presentments,  or  from  measur- 
ing or  gauging  the  corves,  tubs,  or  baskets,  as  aforesaid,  or  from 
entering,  viewing,  and  inspecting  the  said  colliery;  or  shall  not 
keep  and  maintain  in  such  repair  as  aforesaid,  all  and  every  the 
houses,  buildings,  erections,  water-levels,  drains,  water-courses,  and 
other  matters  and  things  belonging  to  the  said  premises ;  or  shall  at 
any  time  or  times  demise,  assign,  or  otherwise  dispose  of  or  part  with 
the  possession  of  the  said  colliery,  coal  mines,  lands,  and  premises, 
or  any  part  thereof,  or  do,  commit,  or  suffer  any  act  whereby  the 
*same,  or  any  part  thereof,  may  be  assigned  or  otherwise  disposed  [  *^®7  ] 
of,  or  the  possession  thereof  parted  with  to  any  other  person  or 
persons  whomsoever  (save  only  as  regards  such  partnership  as 
hereinbefore  is  excepted),  without  such  express  licence  and  consent 
for  that  purpose  as  hereinbefore  is  required ;  or  shall  enter  into 
partnership  with  any  other  person  or  persons  in  the  said  colliery 
or  coal  mines  (save  as  aforesaid) ;  or  shall  neglect  or  omit  to 
manage  and  cultivate  the  said  lands  hereby  demised  in  the  manner 
hereinbefore  appointed  and  laid  down ;  or  shall  obstruct  and 
prevent  the  said  J.  Friar,  his  heirs,  &c,,  from  making  trials 
towards  or  lor  the  purpose  of  a  future  provision  tor  working  of  coal 
in  manner  hereinbefore  expressed ;  or  if  the  mid  lessees,  or  the 
Burvivors  or  survivor  of  them,  or  the  persona  or  person  whomsoever 
in  whom  this  present  lease  shall  be  beneficially  vested  for  the  time 
being,  Bball  become  and  be  adjudged  bankrupts  or  bankrupt  within 
the  laws  concerning  bankruptcy  :  then,  and  in  any  or  either  of  the 
said  cases,  the  covenant  for  quiet  enjoyment  hereinafter  contained 
ehall  cease  and  be  void,  and  it  shall  and  will  be  lawful  for  the  said 
J*  Friar,  his  heirs  or  assigns,  at  any  time  thereafter  to  enter  into 
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Fbiab       and  upcn  the  said  colliery,  lands,  mines,  and  other  premises  hereby 
Grbt.        demised,  or  any  part  thereof  in  the  name  of  the  whole,  and  the 
Bame  to  have  again,  re-possess,  and  re-enjoy  as  of  his  or  their 
former  estate,  right,  and  interest,  anything  herein  contained  to  the 
contrary  thereof  notwithstanding ;  and  then  also,  and  in  any  or 
either  of  the  said  cases,  it  shall  be  lawful  for  the  said  J.  Friar,  his 
heirs,  «Scc.,  to  enter  into  and  upon  ail  or  any  part  of  the  said 
premises,  and  there  seize,  have,  and  take  possession  of  all  or  any 
of  the  engines,   bands,   ropes,   tackle,   utensils,   railways,   goods, 
chattels,  and  effects  used  and  employed  in  carrying  on  the  said 
colliery,  and  to  put  out  and  remove  the  said  lessees,  their  execu- 
tors, &c.,  from  the  possession  thereof,  and  to  sell  and  dispose  of 
the  said  goods,  chattels,  effects,  and  premises,  in  and  towards  the 
[  *^88  ]       payment  "^of  all  or  any  of  the  said  respective  rents  which  may  be 
in  arrear.    Provided  also,  that  if  the  said  lessees,  their  executors 
or  administrators  shall   be  desirous  to  quit  the  said   premises 
hereby  demised  nt  the  end  of  the  first  eight  years  of  the  said  term, 
or  at  the  end  of  the  first  or  any  subsequent  three  years  after  the 
expiration  of  the  said  eight  years,  and  of  such  their  desire  shall 
give  to  the  said  J.  Friar,  his  heirs  or  assigns,  notice  in  writing 
eighteen  calendar  months  before  the  expiration  of    such  eighth 
year,  and  thereafter  before  the  expiration  of  any  such  three  years 
(as  the  case  may  be),  then  and  in  such  case  (all   arrears    of 
rent  being  paid),  and  all  and   singular  the  covenants  and  agree- 
ments on  the  part  of  the  said  lessees  having  been  duly  observed 
and  performed,  this  lease,  and  every  clause  and  thing  herein  con- 
tained, shall,  at  the  expiration  of  the  first  eighth  year,  and  there- 
after at  the  expiration  of  any  such  third  year,  (whichever  in  the 
said  notice  shall  be  expressed,)  cease,  determine,  and  be  utterly 
void,  to  all  intents  and  purposes,  in  like  manner  as  if  the  whole  of 
the  said  term  of  forty-two  years  had  then  run  out  and  expired :  but 
nevertheless  without  prejudice  to  any  claim  or  remedy  which  any 
of  the  parties  hereto  or  their  respective  representatives  may  then 
be  entitled  to  for  breach  of  any  of  the  covenants  or  agreements 
hereinbefore  contained."    Then  followed  a  covenant  for  quiet  enjoy- 
ment, the  lessees  paying  the  rents  and  performing  the  covenants. 
"  And  further  that  it  shcJl  and  may  be  lawful  to  and  for  the 
lessees,  their  executors,  &c.,  at  any  time  or  times  within  the  space 
of  six  calendar  months  next  after  the  expiration  or  other  sooner 
determination  of  the  term  hereby  granted  or  demised,  to  lead,  take, 
and  carry  away  all  and  every  such  quantities  of  coal  as  shall  have 
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been  brought  and  gotten  out  of  the  said  colliery  and  coal  mines,  f*biar 
and  laid  above  ground,  and  be  then  remaining  at  any  of  the  pits :  grey. 
Provided  that  the  said  lessees,  their  executors,  &c.,  shall  and  do  in 
the  first  place  well  and  truly  pay  and  satisfy  all  such  rents  as  shall 
be  then  in  arrear  and  ♦unpaid.  And  further,  that  it  shall  and  may  [  '^sp  ] 
be  lawful  to  and  for  the  lessees,  their  executors,  &c.,  (paying  the 
rents  and  performing  the  covenants  as  aforesaid,)  in  the  harvest 
time  next  after  the  end  and  expiration  of  the  said  term,  peaceably 
and  quietly  to  have,  cut  down,  reap,  and  carry  away  the  way-going 
crop  of  corn  or  grain  by  them  sown  upon  thirty-four  acres  and  no 
more  of  the  lands,  which,  according  to  the  covenants  hereinbefore 
contained  and  the  true  intent  and  meaning  of  these  presents,  shall 
then  be  in  ploughing  or  tillage,  and  that  they  shall  have  the  use  of 
the  stack,  garth,  barn,  and  granary,  and  also  of  one  cottage  belong- 
ing to  the  said  premises,  until  the  12th  day  of  May  next  after  the 
determination  of  this  demise."  There  was  also  a  covenant  for 
reference  to  arbitration  of  disputes  concerning  any  covenant,  clause, 
word,  matter,  or  thing  therein  contained. 

The  plea  then  stated,  that  the  whole  of  the  rent  in  the  declara- 
tion alleged  to  have  become  due  and  payable,  was  due  and  pay- 
able, and  the  supposed  breaches  of  covenant  in  the  declaration 
mentioned  respectively  arose  and  happened  after  the  12th  of  May, 
1846,  and  after  the  expiration  of  the  first  eight  years  of  the  said 
term,  and  after  the  said  lease  and  every  clause  and  thin^^  therein 
contained  had  ceased,  determined,  and  become  void,  as  hereinafter 
mentioned.     And  the  defendants  further  say,  that  after  the  making 
of  the  said  indenture,  and  after  the  death  of  the  said  J.  Friar,  and 
after  the  plaintiff  became  so  seised  as  aforesaid,  and  eighteen  calendar 
months  before  the  expiration  of  the  first  eight  years  of  the  said 
term,  to  wit,  on  &c.,  the  defendants,  being  desirous  to  quit  the  said 
demised  premises  at  the  end  of  the  first  eight  years  of  the  said 
term,  gave  to  the  plaintiff  notice  in  writing  of  such  their  desire, 
and  thereby  gave  the  plaintiff  notice  that  they  would  quit  and 
deliver  up  possession  of  the  said  demised  premises  on  the  12th  of 
May,  1846,  being  the  end  of  the  first  eight  years  of  the  said  term. 
That  at  the  expiration  of  those  eight  years,  all  arrears  of  the  ♦said      t  *590  ] 
rents  so  reserved  and  made  payable  by  the  said  indenture  having 
been  paid,  and  all  and  singular  the  covenants  and  agreements  in 
the  said  indenture  contained  on  the  part  of  the  defendants  having 
been  duly  observed  and  performed  at  the  expiration  of  the  said 
first  eighth  year  of  the  said  term  (and  which  happened  before  the 


qbbt.  tning  inerem  containea  ceased,  determined,  and  were  utterly  void, 
to  all  intents  and  purposes,  in  like  manner  as  if  the  whole  of  the 
said  term  of  forty-two  years  had  then  run  out  and  expired,  accord- 
ing to  the  said  indenture  and  the  said  proviso  in  that  behalf  so 
therein  contained  as  aforesaid.    Verification. 

Beplication.  That  all  and  singular  the  covenants  and  agree- 
ments in  the  said  indenture  contained  on  the  part  of  the 
defendants  had  not  been  and  were  not  duly  observed  and  per- 
formed at  the  expiration  of  the  said  first  eighth  year,  modo  et 
formd ;  but  on  the  contrary  thereof  the  plaintiff  saith,  that  after 
the  making  of  the  said  indenture,  and  during  the  term  thereby 
granted,  and  before  the  expiration  of  the  first  eight  years  of  the 
term,  and  after  the  plaintiff  became  so  seised  as  aforesaid,  to  wit, 
on  &c.,  and  on  divers  other  days  and  times  afterwards  and  before 
the  expiration  of  the  first  eight  years  of  the  said  term,  the 
defendants  wilfully  and  negligently  omitted  to  draw  and  pump  oat 
of  the  said  colliery  and  coal  mines  divers  large  quantities  of  water, 
which  during  and  on  each  of  those  days  and  times  was  standing, 
remaining,  and  being  therein,  and  which  they  then  might  and 
ought  to  have  drawn  and  pumped  thereout ;  and  by  reason  and  in 
consequence  of  such  neglect  and  omission,  the  said  collieries  and 
coal  mines  then  became  and  were  drowned  and  overburthened  with 
water  from  waters  in  the  said  colliery,  contrary  to  the  said  indenture 
and  the  covenant  of  the  defendants  in  that  behalf  ;  and  that,  at  the 
expiration  of  the  first  eight  years  of  the  said  term,  the  last-mentioned 
breach  of  covenant  was  still  subsisting  and  continuing.  Verification. 

[  591  ]  Demurrer  (i),  and  joinder  therein. 

Hugh  Hill  argued  in  support  of  the  demurrer  (June  5  and  8)  : 
The  question  is,  whether  the  performance  of  the  covenants  on 
the  part  of  the  lessees  constitutes  a  condition  precedent  to  their 
right  to  determine  the  lease ;  and^  it  is  submitted  that  it  does  not. 
In  the  case  of  Friar  v.  Orey  (2),  the  same  point  was  discussed  in 
the  Court  of  Queen's  Bench,  who  held  that  the  performance  of  the 
covenants  was  a  condition  precedent;  but  that  judgment  was 
reversed  by  the  Court  of  Exchequer  Chamber,  Grey  v.  Friar  (3) ; 
and»  although   their  decision  proceeded  on  the    ground  that  the 

(1)  The  defendants  demurred  spe-  (2)  Id  Q.  B.  891. 

oially,  but  the  argument  and  judgment  (ti)  16  Q.  B.  901. 

proceeded  on  the  general  ground. 


I 
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replication  was  bad,  yet  on  this  point  also  they  expressed  a  strong  Fbiab 
opinion  at  variance  with  that  of  the  Court  of  Queen's  Bench.  The-  ohby. 
question  is  one  of  construction,  and  the  intention  of  the  parties 
must  be  collected  from  the  contract  itself.  The  proviso  immediately 
preceding  explains  this.  It  could  hardly  be  argued  that  any  breach 
of  covenant,  however  trifling,  would  entitle  the  lessor  to  re-enter; 
but  according  to  the  plaintiff*s  construction,  the  slightest  breach 
would  prevent  the  lessees  from  determining  the  lease.  Such  a 
construction  would  be  productive  of  the  greatest  inconvenience  in 
leases  like  the  present,  which,  of  necessity,  contain  very  numerous 
and  minute  covenants. 

(Alderson,  B.  :    The  words  ''  all  arrears  of  rent  being  paid  " 
contemplate  some  breach  of  covenant.) 

The  case  of  Porter  v.  Shephard  (i),  which  is  relied  upon  by  the 
plaintiff,  is  distinguishable  from  the  present  case ;  there  the  lease 
contained  a  proviso,  that  the  lessee  might  determine  the  term  at 
the  end  of  the  first  three  or  five  years,  giving  six  months  previous 
notice,  and  that  then,  **  from  and  after  the  expiration  of  the  first 
three  or  five  years,  and  payment  of  all  rents  and  arrears  of  *rent  [  *592  ] 
and  duties  on  the  tenant's  part  to  be  paid,  and  performance  of  the 
covenants  contained  on  the  part  of  the  lessee,  the  indenture  and 
every  clause  therein  should  cease  and  be  utterly  void."  The  ground 
of  that  decision  was,  that  the  words  ''  from  and  after  "  created  a 
condition  precedent ;  and  that,  if  it  were  not  so,  the  landlord  would 
be  left  without  remedy  for  existing  breaches  of  covenant,  inasmuch  as 
the  stipulation  was  that,  after  the  expiration  of  the  notice,  the 
lease  should  be  void.  Here  the  words  used  are,  **  all  arrears  of 
rent  being  paid,"  &c. ;  and  there  is  an  express  reservation  of  any 
claim  or  remedy  which  either  party  may  be  entitled  to  for  breach 
of  any  covenant.  The  words  ''  from  and  after  "  indicate  an  inten- 
tion to  create  a  condition  precedent :  Boll.  Abridg.  '*  Condition  " 
(T.),  pi.  11;  Com.  Dig.  "Condition"  (B.  1);  Shep.  Touch.  122; 
but  the  words  ''  paying  rent "  do  not  make  a  covenant  conditional : 
Hays  V.  Bickerstaffe  (2),  Warren  v.  Asters  (8),  AUeii  v.  Babbington{i), 
Dawson  v.  Dyer  (6).  That  distinction  seems  to  have  been  understood 
by  the  parties;  for  whenever  they  meant  to  create  a  condition 
precedent  apt  words  are  used.    No  effect  can  be  given  to  the  latter 

(1)  3  E.  E.  305  (6  T.  B.  665).  (4)  Sid.  280. 

(2)  2  Mod.  34.  (5)  39  E.  E.  566  (5  B.  &  Ad.  584). 

(3)  Sir  T.  Jones,  205. 


_^. ^ 


Grkt.  ^^^  Dreacnes  oi  covenant  exisiiing  an  me  ena  oi  me  lerm.  ii  wiu 
be  argued,  that  its  object  was  to  preserve  the  lessor's  right  of  suing 
for  breaches  which  he  would  otherwise  waive  by  accepting  the 
notice;  but  a  contract  under  seal  cannot  be  waived  by  matter 
in  pais:  Thompson  v.  Brown  (i),  Littler  v.  Holland  (2) ,  Leslie  v. 
JJe  La  Torre  {s).  Therefore,  if  this  be  construed  as  a  condition 
precedent,  the  lessor  could  not  sue  in  respect  of  breaches  of 
covenant  existing  at  the  time  the  lease  was  put  an  end  to ;  for  it 
would  be  necessary  to  allege  in  the  declaration  either  that  the  con- 

[  *593  ]  dition  had  been  ^performed  or  waived.  The  stipulations,  that,  after 
the  determination  of  the  term,  the  lessees  shall  be  at  liberty  to  carry 
away  coal  wrought,  and  to  reap  the  way-going  crop,  and  that  they 
shall  have  the  use  of  the  farm,  &c.,  (paying  the  rents  and  performing 
the  covenants,)  show  that  the  parties  contemplated  some  covenants 
of  which  there  would  be  breaches  when  the  lease  was  determined. 
The  reservation  of  the  rent  is  similar  to  that  in  the  case  of  The 
Marquis  of  Bute  v.  Thompson  (4),  and  the  proviso  was  no  doubt 
inserted  for  the  purpose  of  enabling  the  lessees  to  determine  the 
lease  if  the  coal  was  exhausted. 

Manisty,  contra ; 

'i'he  doctrine  applicable  to  covenants  has  no  relation  to  this 
proviso,  which  is  a  power  dependent  on  a  condition  for  the  lessees 
to  determine  a  term  absolute  in  the  first  instance  for  forty-two  years. 
The  language  of  the  proviso  is  consistent  with  the  intention  of  the 
parties  ;  but  in  order  to  give  effect  to  the  defendants*  construction, 
the  Court  must  strike  out  the  words  "all  arrears  of  rent  being 
paid,"  (fee.  The  proviso  next  preceding  the  one  in  question 
empowers  the  lessor  to  re-enter  upon  breach  of  any  of  the  cove- 
nants, and  on  the  other  hand  the  performance  of  each  and  every 
covenant  is  a  condition  precedent  to  the  lessees'  right  to  determine 
the  lease.  The  cases  relied  on  by  the  defendants  proceed  on  the 
principle,  that  the  covenants  go  only  to  a  part  of  the  consideration, 
and  that  is  different  from  a  power  dependent  on  a  condition.  In 
the  latter  case,  there  is  no  instance  in  which  the  words  ''  having 
been  performed  "  have  not  constituted  a  condition  precedent.  A 
proviso  or  power  in  discharge  of  a  liability  is  always  construed 
strictly  :  Marshall  v.  Powell  (5).     The  true  doctrine  as  to  the  effect 

(1)  7  Taunt.  656.  R.  R  488  (12  East,  583). 

(2)  *  T.  R.  590.  (4)  67  R.  R.  688  (13  M.  &  W.  487) 

(3)  Cited  in    WhiU    v.  Parkin,    11  (o)  9  a  B.  779. 
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of  the  words  "  provided  always,"  is  found  in  SimpsatiY.  Titt&i'ell  (i),  Fbiab 
where  Pbbiam,  J.,  said,  "  Proviso  always  impliefch  a  condition,  if  Qaiy. 
there  be  not  words  subsequent  which  *may  peradventure  change  it  [  *594  ] 
into  a  covenant,  as  where  there  is  another  penalty  annexed  to  it 
for  non-performance,  as  Dockwray's  case,  27  Hen.  VIII.  pi.  14.  But 
it  is  a  rule  in  provisoes,  that  where  the  proviso  is,  that  the  lessee 
shall  perform  or  not  perform  a  thing,  and  no  penalty  to  it,  this  is 
a  condition,  otherwise  it  is  void  ;  but  if  a  penalty  is  annexed  aUter 
est,  to  which  the  rest  of  the  justices  agreed."  Covenants  which  go 
to  the  whole  of  the  consideration  have  always  been  held  to  be  con- 
ditions precedent:  Ritchie  v.  Atkinson  (2),  The  Duke  of  St.  Albans 
V.  Shore  (3),  Stavers  v.  Curling  (4).  In  Porter  v.  Shephard  (6)  the 
covenants  were  as  minute  as  in  the  present  case ;  and  there  is  no 
real  difference  between  the  words  ''  from  and  after,"  there  used,  and 
^'but  nevertheless"  as  in  this  proviso.  The  Court  will  so  read 
those  words  as  to  give  effect  to  the  proviso:  WcUkery.  Giles {6). 
Perhaps  that  latter  clause  was  introduced  pro  majore  cauteld;  or 
possibly  its  object  was  to  preserve  the  lessor's  right  to  sue  for 
breaches  of  covenant  not  known  to  him  at  the  time  he  took  posses- 
sion. It  is  true,  that  a  person  who  seeks  to  enforce  a  covenant 
subject  to  the  performance  on  his  part  of  a  condition  precedent, 
cannot  aver  that  such  condition  was  discharged  by  parol ;  but  there 
is  no  authority  for  saying  that  a  person  in  whose  favour  there  is  a 
condition  precedent  may  not  waive  it.  Here  the  lessor  might 
accept  the  notice  and  determine  the  lease  by  taking  possession, 
although  the  covenants  were  not  performed.  If,  when  the  notice 
expired,  the  lessees  satisfied  all  the  lessor's  claims  in  respect  of  the 
covenants,  that  would  be  a  performance  within  the  terms  of  the 
proviso.  Should  any  question  then  arise,  there  is  a  stipulation  by 
which  the  lessees  could  require  it  to  be  determined  by  arbitration. 

Htigh  HiU,  in  reply,  referred  to  Dawson  v.  Dyer  (7).  [  ^'^^  ] 

Cur.  adv.  vvlt. 

The  judgment  of  the  Court  was  now  delivered  by 

RoLFB,  B. : 

The  question  in  this  case  arose  on  a  demurrer  to  the  replication. 

(1)  Cro.  Eliz.  242.  365). 

(2)  10  E.  K.  307  (10  East,  295).       (5)  3  R.  E.  305  (6  T.  E.  666). 
(;^)  I  H.  Bl.  270.  (6)  77  B.  B.  425  (6  0.  li.  662). 
(i)  43  E.  K.  682  (3  Bing.  N.  C.    (7)  39  E.  E.  566  (6  B.  &  Ad.  584). 


Gbisy.        toe  payment  of  rent  and  performance  of  ail  tne  covenants  are* 
according  to  the  true  construction  of  this  lease,  a  condition  pre- 
cedent to  the  tenant's  right  of  determining  it  at  the  end  of  the  first 
eight  years.    Now,  but  for  the  words  at  the  end  of  the  proviso  in 
question,  **  nevertheless  without  prejudice,   &c.,"  we  should  not 
have  hesitated  to  treat  the  performance  of  all  covenants  as  a 
condition  precedent  to  the  tenants'  right  of  putting  an  end  to  the 
term.     Indeed,  the  case  would  then  have  been  undistinguishable 
from  Portei'  v.  Shephard.    But  the  words  to  which  we  have  just 
referred,  and  which  did  not  occur  in  Porter  v.  Shephard,  appear  to 
us  materially  to  vary  the  case.     To  hold  that  the  literal  perform- 
ance of  every  covenant  is  a  condition  precedent  to  the  right  given 
to  the  tenant  to  put  an  end  to  his  term,  will  practically  be,  in 
almost  every  case  of  mining  leases,  to  render  the  exercise  of  that 
right  impossible.     It  can  rarely  happen  that  in  a  lease  of  this 
description  some  covenant  should  not,  at  some  time  or  other,  have 
been  broken.     Still,  if  the  language  of  the  lease  is  unambiguous, 
and  the  strict  and  literal  performance  of  every  covenant  is  made  a 
condition  precedent  to  the  right  given  to  the  tenant,  we  are  not  at 
liberty  to  give  to  the  instrument  a  sense  different  from  what  its 
language  imports,  and  to  say  that  the  parties  could  not  have  meant 
what  they  have  said.  But  the  extreme  inconvenience  of  a  particular 
construction  may  well  justify  us  in  looking  at  all  the  accompanying 
language,  in  order  to  discover,  if  it  be  possible,  expressions  which 
may  warrant  an  inference  that   the  words  leading  to  the  incon- 
[  *596  ]       venience  were  ^not  intended  by  the  parties  in  their  natural  and 
obvious  sense ;  and  in  this  case  we  think  that  the  words  to  which 
we  have  already  alluded  do  enable  us  to  say,  that  the  performance 
of  all  the  covenants  could  not  have  been  intended  by  the  parties  to 
be  a  condition  precedent  to  the  right  of  determining  the  lease,  for 
if  that  had  been  the  meaning,  the  reservation  of  a  right  to  sue  on 
any  broken  covenants  would  have  been  absurd. 

We  do  not  go  further  into  the  question,  for  the  very  point  has 
already  been  twice  discussed  on  ihis  very  case,  once  in  the  Court  of 
Queen's  Bench,  and  once  on  writ  of  error  to  the  Exchequer  Chamber, 
not  indeed  on  the  present  record,  but  in  an  action  for  previous 
arrears  of  rent.  In  that  case  the  Court  of  Queen's  Bench  held  the 
condition  to  be  a  condition  precedent,  and  gave  judgment  for  the 
plaintiff.  That  judgment  was  reversed  in  the  Exchequer  Chamber, 
on  the  ground  of  a  defect  in  the  mode  of  pleading,  which  defect 
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does  not  exist  in  the  case  before  us.  The  reversal,  therefore,  does  Fbtab 
not  govern  the  present  case.  But  the  court  of  error,  though  it  gret. 
proceeded  on  the  defective  mode  of  pleading,  yet  expressed  also  a 
strong  opinion  that  there  was  no  condition  precedent,  relying  on 
the  qualifying  words  to  which  we  have  alluded.  The  case,  there- 
fore, is  not  strictly  governed  by  authority  as  to  either  mode  of 
construction.  We  have,  on  the  one  hand,  a  decision  of  the  Court 
of  Queen's  Bench ;  but  that  decision,  having  been  reversed,  though 
on  another  point,  can  be  treated  as  no  more  than  an  extrajudicial 
expression  of  opinion,  entitled  certainly  to  great  weight,  but  not  as 
decisive.  On  the  other  hand,  there  is  the  unanimous  judgment  of 
the  Exchequer  Chamber,  expressing  a  strong  opinion,  but  also, 
under  the  circumstances,  extrajudicial,  the  other  way.  With  this 
latter  opinion  we  coincide,  and  must,  therefore,  give  our  judgment 
for  the  defendants,  leaving  it  to  the  plaintiff  to  carry  the  case,  if  he 
shall  be  advised  so  to  do,  to  the  court  of  error. 

Judgment  for  the  defendants. 


IN  THE  EXCHEQUER   CHAMBER. 


A  WRIT  of  error  having  been  brought  upon  the  above  judgment         I85i. 
in  the  Exchequer  Chamber,  it  was  argued  in  the  Vacation  sittings       *Ll^*  ^^* 
after  Easter  Term,  1851  (May  16)  (i),  by  Manisty  for  the  plaintiff  in        [  697  ] 
error,  and  by  Hugh  Hill  for  the  defendants  in  error.  The  plaintiff's 
point  for  argument  was,  ''  that  observance  and  performance  of  the 
covenants  and  agreements  of  the  lessees  were  a  condition  precedent 
to  their  power  to  determine  the  lease."     The  arguments  were  in 
substance  the  same  as  in  the  Court  below.  The  following  additional 
cases  were  cited:    Bootle  v.  Blundell  (2),  Grover  v.  Buminghani  (8), 
Bengough  v.  Edridge(4)f  Kenible  v.  Fair  en  (6),  Homer  v.  Fliiitoffie)^ 
Heard  v.  Wadham(7)f  and  West  v.  Blakeway  (8). 

The  CouBT  said  that  they  would  call  upon  Manisty  to  reply,  if 
they  should  think  it  necessary  to  hear  any  further  argument  for  the 
plaintiff  in  error ;  but  he  was  not  called  upon. 

Cur.  adv.  vulU 

(1)  Before  Patteson,  J.,  Maule,  J.,  (5)  31  B.  P.  366  (6  Bing.  141). 
Wiglitman,J.,£rle,J.,andWilliam8,  J.  (6)  60  R.  B.  866  (9  M.  &  W.  678). 

(2)  15  B.  B.  93  (19  Ves.  521).  (7)  1  East,  619. 

(3)  5  Ex.  184.  (8)  68  B.  B.  563  (2  Man.  &  G.  729). 

(4)  36B.  B.  128  (I  Sim.  173). 
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Fbiar  Thirdly.     The  clause  applies  to  both  parties,  lessees  as  well  as 

Gbibt.  lessor,  so  that  it  preserves  the  right  of  the  lessees  to  sae  the  lessor 
for  breaches  of  covenant,  if  any,  though  they  have  themselves,  by 
their  own  act,  determined  the  lease. 

All  these  views  of  the  latter  clause  enable  the  Court  to  give  effect 
to  the  words  of  that  clause  consistently  with  the  construction  of  the 
former  as  a  condition  precedent,  and  so  all  the  words  are  made  to 
have  some  effect ;  whereas,  by  a  different  construction,  as  we  have 
already  observed,  the  words  in  the  former  part  of  the  proviso  would 
in  effect  be  struck  out. 

For  these  reasons,  we  are  of  opinion  that  the  proviso  mast  be 
construed  as  containing  a  condition  precedent,  and  that  the  judg- 
ment of  the  CouBT  below  must  be  reversed. 

Judgment  reverted. 
IN  THE  COURT  OF  EXCHEQUER. 


I860.  HANSLIP  V.  PADWICK. 

^j^y  I®'  (5  Ex.  615-624  ;  8.  0.  19  L.  J.  Ex.  372.) 

^'    7^  Covenant  on  an  agreement  made  the  27tli  September,  1848,  whereby  tke 

^        ^  defendant  agreed  to  demise  to  the  plaintiff,  on  or  before  the  29th  November 

then  next,  a  ferry  and  oertain  messuages  and  premises,  at  yearly  rents ; 
and  the  defendant  thereby  agreed,  within  fourteen  days  from  the  date 
thereof,  to  furnish  an  abstract  of  his  title  to  the  several  premises,  and 
deduce  a  good  title  thereto ;  and  the  plaintiff  agreed  to  pay  to  the  defen* 
dant,  on  or  before  the  29th  November,  3,150/.  and  interest.     Averment, 
that  the  plaintiff  was  always  ready  and  willing  to  perform  all  things  in 
the  agreement  on  his  part  to  be  performed.    Breach,  that  the  defendant 
did  not  within  fourteen  days,  or  at  any  time,  deduce  a  good  title.     Fleas, 
that  the  plaintiff  was  not  ready  ai.d  willing  to  perform  all  things  on  his 
part  to  be  performed  ;  and  that  the  defendant  did  deduce  a  good  title.    It 
appeared  Uiat,  on  the  17th  September,  1850,  the  plaintiff,  who  was  a 
solicitor  and  the  promoter  of  a  Company,  for  making  a  ferry,  erecting 
gas-works,  bathing-houses,  <&a,  at  Hayliug  Island,  entered  into  an  agree- 
ment with  the  defendant,  the  owner  of  land  there,  for  a  demise  to  Ihe 
plaintiff  of  a  ferry,  land,  houses,  and  premises ;  and  the  defendant  agreed, 
within  fourteen  days  from  the  date  thereof,  to  furnish  an  abstract  of  his 
title  to  the  premises,  and  deduce  a  good  title  thereto;  and  the  plaintiff 
agreed  to  pay  the  defendant,  on  or  before  the  29th  November,  3,ld0^ 
After  the  agreement,  the  Company  was  provisionally  registered  by  the 
plaintiff  as  its  promoter.    Two  abstracts  of  title  were  sent  by  the  defendant 
to  the  plaintiff,  which  being  objected  to,  on  the  10th  November  the  defen- 
dant sent  a  further  abstract,  which  disclosed  a  mortgage  of  the  premises 
intended  to  be  demised  to  the  trustees  of  the  defendant's  marriage  settle- 
ment, one  of  whom  was  imbecile :  there  were  also  two  judgments  entered 
up  against  the  defendant.    In  consequence  of  these  objections  to  the  title, 
the  association  could  not  proceed  with  its  objects,  and  was  finally  dissolved. 
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Porter  v.  Shephard,  decided  first  by  the  Court  *of  Common  Pleas,        Friar 
and  afterwards  by  the  Court  of  King's  Bench  on  error,  is  directly       auRY. 
in  point,  though  the  learned  counsel  for  the  defendants  in  error      [  *599  ] 
attempted   to  distinguish  it  by  reason   of  the  words  ''from  and 
after  "  which  are  found  in  that  case ;  but  those  words  really  make 
no  differen6e  in  the  sense  of  the  proviso. 

The  multiplicity  and  minuteness  of  the  covenants  on  the  part  of 
the  lessees  was  urged  to  show  the  improbability  of  the  parties 
meaning  that  any  the  slightest  breach  of  them  should  deprive  the 
lessees  of  the  benefit  of  this  proviso,  and  the  inconvenience  of  such 
.a  construction  in  regard  to  similar  leases  was  also  urged.  But 
these  reasons  do  not  justify  the  Court  in  refusing  to  put  such  con- 
struction on  the  words  as  they  plainly  require,  and  in  effect  rejecting 
them  altogether,  which  we  must  do  if  we  hold  them  not  to  be  a 
condition  precedent.  Again,  it  is  by  no  means  clear  that  every 
minute  breach  of  the  covenants  would  deprive  the  lessees  of  the 
benefit  of  the  proviso,  for  there  are  clauses  respecting  reference  to 
arbitration  which,  if  complied  with,  might  well  be  held  to  be  a  due 
observance  and  performance  of  the  covenants  within  the  meaning 
of  this  proviso.  But  it  is  said  that  the  latter  clause  is  inconsistent 
with  the  construction  of  the  former  as  a  condition  precedent,  for 
that  it  manifestly  contemplates  that  the  lease  might  be  determined, 
notwithstanding  existing  breaches  of  covenant  on  the  part  of  the 
lessees,  whereas,  if  it  could  only  be  determined  in  case  all  the 
covenants  were  duly  observed  and  performed,  no  such  breaches 
could  exist,  and  yet  the  lease  be  determined. 

There  are  many  answers  to  this  argument. 

First.  It  might  happen  that  the  lessor  was  ignorant  of  the 
existence  of  breaches  of  covenant  till  after  he  had  acted  on  the 
notice  to  determine  the  lease,  and  taken  possession  of  the  mines  at 
the  expiration  of  it;  and  the  clause  may  have  been  inserted  for 
greater  caution,  to  enable  him  to  recover  for  such  breaches  so 
subsequently  discovered ;  and  the  *clause  may  apply  to  other  [  *^^  ] 
remedies  than  by  action,  such  as  re-entry  and  distress. 

Secondly.  The  clause  might  apply  where  the  lessor  had  waived 
the  condition  precedent  by  accepting  the  notice  and  taking  posses- 
sion, although  he  might  be  aware  of  some  breaches  of  covenant. 
For  we  do  not  think  the  argument  sound,  that  although  a  deed 
would  be  necessary  to  do  away  with  the  condition  precedent,  as 
such,  before  breach,  therefore  that  after  breach  the  lessor  might 
not  waive  the  condition  without  deed. 
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Fbiar  Thirdly.    The  clause  applies  to  both  parties,  lessees  as  well  ae 

Gbibt.  lessor,  so  that  it  preserves  the  right  of  the  lessees  to  sue  the  lessor 
for  breaches  of  covenant,  if  any,  though  they  have  themselvee,  by 
their  own  act,  determined  the  lease. 

All  these  views  of  the  latter  clause  enable  the  Court  to  give  effect 
to  the  words  of  that  clause  consistently  with  the  construction  of  the 
former  as  a  condition  precedent,  and  so  all  the  words  are  made  to 
have  some  effect ;  whereas,  by  a  different  construction,  as  we  have 
already  observed,  the  words  in  the  former  part  of  the  proviso  would 
in  effect  be  struck  out. 

For  these  reasons,  we  are  of  opinion  that  the  proviso  must  be 
construed  as  containing  a  condition  precedent,  and  that  the  judg- 
ment of  the  CouBT  below  must  be  reversed. 

Judgment  revevBed, 
IN   THE  COURT  OF  EXCHEQUER. 


I860.  HAN8LIP  V.  PADWICK. 

'jJly  f'  (6  Ex.  616-624  ;  8.  0.  19  L.  J.  Ex.  372.) 

r  ftiR*!  Covenant  on  au  agreement  made  the  27th  September,  1848,  whereby  the 

■-        -'  defendant  agreed  to  demise  to  the  plaintiff,  on  or  before  the  29th  November 

then  next,  a  ferry  and  oertain  messuages  and  premises,  at  yearly  rents; 
and  the  defendant  thereby  agreed,  within  fourteen  days  from  the  date 
thereof,  to  furnish  an  abstract  of  his  title  to  the  several  premisee,  and 
deduce  a  good  title  thereto ;  and  the  plaintiff  agreed  to  pay  to  the  defen- 
dant, on  or  before  the  29th  November,  3,150/.  and  interest.     Averment, 
that  the  plaintiff  was  always  ready  and  willing  to  perform  all  things  in 
the  agreement  on  his  part  to  be  performed.    Breach,  that  the  defendant 
did  not  within  fourteen  days,  or  at  any  time,  deduce  a  good  title.     Pleas, 
that  the  plaintiff  was  not  ready  ai.d  willing  to  perform  all  things  on  bis 
part  to  be  performed ;  and  that  the  defendant  did  deduce  a  good  title.     It 
appeared  that,  on  the  17th  September,  I860,  the  plaintiff,  who  was  a 
solicitor  and  the  promoter  of  a  Company,  for  making  a  ferry,  erecting 
gas-works,  bathing-houses,  &a,  at  Hayling  Island,  entered  into  an  agree- 
ment with  the  defendant,  the  owner  of  land  there,  for  a  demise  to  the 
plaintiff  of  a  ferry,  land,  houses,  and  premises ;  and  the  defendant  agreed, 
within  fourteen  days  from  the  date  thereof,  to  furnish  an  abstract  of  his 
title  to  the  premises,  and  deduce  a  good  title  thereto;  and  the  plainti£f 
agreed  to  pay  the  defendant,  on  or  before  the  29th  November,  3,1502. 
After  the  agreement,  the  Company  was  provisionally  registered  by  the 
plaintiff  as  its  promoter.    Two  abstracts  of  title  were  sent  by  the  defendant 
to  the  plaintiff,  which  being  objected  to,  on  the  10th  November  the  defen- 
dant sent  a  further  abstract,  which  disclosed  a  mortgage  of  the  praniees 
intended  to  be  demised  to  the  trustees  of  the  defendant's  marriage  settle- 
ment, one  of  whom  was  imbecile :  there  were  also  two  judgments  entered 
up  against  the  defendant.    In  consequence  of  these  objections  to  the  title, 
the  association  could  not  proceed  with  its  objects,  and  was  finally  dissolved. 
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The  3,1^^*  was  not  paid  to  the  defendant:  Held,  that  the  plaintiff  was       Hanslip 

entitled  to  a  Terdict  on  the  above  issues,  and  to  recover  as  damages  the  f. 

costs  of  preparing,  stamping,  and  entering  into  the  agreement ;  the  expenses      I*adwiok. 

of  investigating  the  title,  and  endeavouring  to  procure  a  good  title,  and 

procure  the  lease  to  be  granted ;  but  not  the  expenses  of  raising  the  3,ld0/., 

and  loss  of  interest ;  nor  the  expenses  of  preparing  the  Company's  deed  of 

settlement,  and  registering  it  provisionally,  nor  the  loss  of  profits  from 

the  granting  of  the  lease  and  the  establishment  of  the  association,  nor 

the  profits  he  would  have  derived  from  being  employed  as  solicitor  by 

the  association,  nor  as  to  any  advantage  which  he  might  have  derived  from 

his  time,  labour,  &c.,  bestowed  in  the  formation  of  the  association. 

Covenant.    The  declaration  stated,  that  on  the  22nd  November, 
1847,  by  a  certain  agreement  then  made  between  the  defendant  of 
the  one  part,  and  the  plaintiff  and  one  J.  Borsley  of  the  other  part 
(pi'ofert),  after  reciting  that  it  was  intended  to  form  a  joint-stock 
association,  to  be  called  *'  The  Hayling  Island  Investment  Associa- 
tion," for  the  purpose  of  erecting  houses  and  other  buildings,  and 
establishing  a  market,  for  erecting  a  pier,  enlarging,  improving, 
and  conducting  and   managing  the   ferry  and   ferry-house,  and 
making  *other  public  worka  and  improvements,  at  Hayling  Island  ;       [  *616  ] 
and  that  the  defendant  was  lord  of  the  manor  of  Hayling,  and  was 
also  seised  to  hiLuself  and  his  heirs  for  an  estate  of  inheritance  in 
fee  simple  in  possession  of  the  ferry  and  right  of  ferry  and  con- 
veyance unto  and  from  the  said  island  across  Langston  Harbour, 
and  as  such  lord  was  also  entitled  to  the  collecting  of  tolls  and  dues 
for  passengers ;  and  that  the  parties  to  the  agreement  of  the  second 
part,  in  consideration  of  the  defendant  entering  into  the  contract 
and  agreement  with  them  thereinafter  contained,  and  granting  to 
them  or  their  nominees  the  lease  or  leasee  and  privileges  thereinafter 
mentioned,  were  desirous  and  were  determined  forthwith,  or  as  soon 
as  conveniently  might  be,  to  form  the  said  association,  or  otherwise 
to  carry  into  effect  the  contemplated  objects  thereof;  it  was  by 
the  said  agreement  witnessed,  and  the  defendant  for  himself,  his 
heirs,  &c,,  agreed  with  the  plaintiff  and  Borsley^  their  nominees^ 
ifcc,  to  enter  into  an  agreement  under  bis  hand  and  seal,  whereby 
the  defendant,  his  heirs,  t^c,  should  covenant  with  the  parties  to 
the  agreement  of  the  second  part,  their  nominees,  Sic,  to  the  pur-  • 
port  and  effect  that  the  defendant  would,  on  or  before  the  29th 
September  then  neit^  upon  the   payment   to  the  defendant,  his 
heirs,  &c.,  of  8,2S0^,  grant,  demise,  and  lease  to  the  parties  of  the 
second  part,  for  a  term  of  ninety-six  years  from  the  25th  December, 
18i8,  the  said   ferry,  and  certain  messuages  and  premises,  &c., 
particularly  described.      The  declaration   then  set  out  a  second 
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Hanslip  agreement  between  the  same  parties,  and  of  the  same  date,  whereby, 
Pad  WICK.  ^^^^  similar  recitals,  the  defendant  agreed  to  demise  to  the  parties 
of  the  second  part,  for  the  same  term,  certain  parcels  of  land, 
situate  at  South  Hayling.  The  declaration  then  set  out  a  third 
agreement,  dated  the  27th  September,  1848,  between  the  defendant 
of  the  first  part,  the  plaintiff  of  the  second  part,  and  Borsley  of  the 
third  part  (piofert),  by  which,  after  reciting  the  above  two  agree- 
ments, and  that  the  defendant  and  plaintiff  had  mutually  agreed  to 

L  *6i7  ]  abandon  so  much  of  them  as  related  to  certain  *me88aag68,  &c., 
therein  mentioned,  it  was  witnessed,  that  the  defendant,  for  the 
consideration  therein  mentioned,  agreed  that  he  would,  on  or  before 
the  29th  November  then  next,  demise  to  the  plaintiff,  his  nominees, 
&c.,  the  ferry-house  and  ferry,  a  certain  dwelling-house,  a  bathing- 
house,  the  privilege  of  erecting  a  pier,  of  holding  a  market,  <&c., 
for  the  term  in  the  first  two  agreements  mentioned,  at  certain 
yearly  rents  and  payments.  And  the  defendant,  by  the  third  agree- 
ment, agreed  within  fourteen  days  from  the  date  thereof,  to  furnish 
an  abstract  of  his  title  to  the  said  several  premises,  and  deduce  a 
good  tide  thereto  ;  and  for  the  considerations  aforesaid,  the  plaintiff 
on  his  part  thereby  agreed  that  he  would,  in  consideration  of  the 
covenants  and  agreements  of  the  defendant  therein  contained,  pay 
or  cause  to  be  paid  to  him,  or  his  heirs,  &c.,  on  or  before  the  29tb 
of  November  then  next,  8,150{.,  and  interest  at  51.  per  cent.  Aver- 
ments,  that  the  plaintiff  was  always  ready  and  willing  to  perform 
all  things  in  the  three  agreements  mentioned  on  his  part  to  be 
performed,  and  to  pay  the  defendant  3,1502.  and  interest,  upon 
having  a  good  title  deduced  by  the  defendant  to  the  premises. 
Breach,  that  the  defendant  did  not  nor  would,  within  fourteen  days 
from  the  date  of  the  third  agreement,  furnish  to  the  plaintiff  an 
abstract  of  the  defendant's  title  to  the  said  ferry-house,  ferry,  build- 
ings, messuages,  &c.,  but  wholly  neglected  and  refused  so  to  do. 
The  declaration  then  alleged  special  damage,  in  the  terms  men- 
tioned in  the  questions  as  below  stated  for  the  opinion  of  this 
Court. 

Second  plea:  That  the  plaintiff  was  not  ready  and  willing  to 
perform  all  things  to  be  performed,  modo  et  found ;  concluding  to 
the  country. 

Third  plea :  As  to  so  much  of  the  declaration  as  relates  to  the 
defendant's  not  deducing  a  good  title  to  the  premises  in  the 
declaration   mentioned — that   the    defendant   did    deduce  a  good 

[  *618  ]      title  to  the  premises  in  the  declaration  mentioned,  ^according  to 
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the   terms   of   the   said   agreement;  concluding   to  the  country,      hanblip 
Upon  which  pleas  issues  were  joined.  Padwick. 

The  cause  came  on  for  trial  before  Lord  Denman,  Gh.  J.,  at 
the  Hampshire  Summer  Assizes,  1849,  when  a  verdict  by  consent 
was  taken  for  the  plaintiff  for  the  full  amount  of  the  damage 
stated  in  the  declaration,  subject  to  the  opinion  of  the  Court 
upon  a  case,  in  substance  as  follows  : 

After  the  making  of   the   third   agreement,  dated    the  27th  of 
September,  1848,  the  Company  was  formed,  and  on  the  25th  of 
October,  1848,  it  was  provisionally  registered  by  the  plaintiff  as 
its  promoter,  its  purpose   being   registered   to   be,  ''To   make   a 
ferry  between  the  Island  of  Hayling  (Hampshire)  and  Cumberland 
Fort   Point,    by   means  of   a  floating   or   other   bridge  over   the 
creek   leading  into  Langston    Harbour.     To  erect  gas-works  to 
supply  any  part  of  the  island  with  gas-lights,  as  may  be  required. 
To  erect  water- works  in  the  island,  to  supply  the  inhabitants  with 
fresh  water.     To  purchase  lands  and  buildings  by  licence  from  the 
Board  of  Trade,  where  required.     To  enable  members  aud  other 
persons,  by  loans  or  otherwise,  to  purchase  or  build  houses  and 
buildings,  and  take  lands  for  building    and    other    purposes    at 
Hayling  Island.     To  erect  boarding  and  bathing-houses  and  baths. 
To  erect  a  market ;    also  a  quay  and  piers,  and  to  make  other 
improvements  along  the  esplanade  ranging  along  the  front  of  the 
sea  beach  of  the  said  island."     In  October,  1848,  the  plaintiff 
caused  to  be  sent  to  the  defendant  a  prospectus  of  the  plan  and 
purposes  of  the  association,  which  prospectus  had  been  prepared 
some  time  previously.     The  prospectus  was  then  submitted  to  the 
defendant,  who  made  certain  alterations  therein,  which  alterations' 
were  not  adopted  by  the  plaintiff. 

On  the  14th  October,  1848,  the  first  abstract  of  title  was  delivered 
by  the  defendant  to  the  plaintiff.  This  abstract  contained  the  Act 
of  Parliament  (6  Geo.  IV.  c.  Ixvii.,  passed  in  1825)  enabling  the 
Duke  of  Norfolk  to  sell  to  the  defendant,  ''^and  stating  a  compliance  [  "619  ] 
with  the  terms  of  the  Act,  but  no  abstract  was  given,  or  mention 
made  of  any  title  deeds,  mortgages,  or  incumbrances.  The  plaintiff 
laid  this  abstract  before  counsel,  who  made  certain  requisitions  and 
objections  as  to  the  title.  On  the  9th  November  the  defendant  sent 
to  the  plaintiff  a  second  abstract,  which  consisted  of  a  copy  of  an 
agreement  between  the  Board  of  Ordnance  and  the  defendant.  On 
the  10th  November  the  defendant  sent  to  the  plaintiff  a  third 
abstract  of  title,  which  consisted  of  an  abstract  of  the  mortgage  to 
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Hanslip  the  trustees  of  the  defendant's  marriage  settlement  of  the  premises 
Padwiok.  intended  to  be  demised  to  the  plaintiff.  The  plaintiff  laid  these 
further  abstracts  before  counsel,  who  were  still  of  opinion  that  the 
title  was  not  marketable.  One  of  the  trustees  of  the  defendant's 
marriage  settlement  was  imbecile,  and  it  appeared  that  two  judg- 
ments had  been  obtained  against  the  defendant.  A  long  negotiation 
and  correspondence  took  place,  with  a  view  to  obviate  the  objections, 
in  the  course  of  which  the  defendant  declined  to  apply  to  the  Court 
of  Chancery  for  a  conveyance  under  the  direction  of  the  Court 
from  the  imbecile  trustee.  On  the  80th  November  a  meeting  of 
the  persons  interested  in  the  proposed  Company  was  held,  when  a 
resolution  was  unanimously  passed,  that  the  promoters  could  not 
proceed  with  the  objects  of  the  association.  On  the  same  day  the 
plaintiff  gave  the  defendant  notice  of  this  resolution,  and  that  he 
abandoned  the  contract,  and  looked  to  him  for  damages.  Some 
further  correspondence  took  place,  and  on  the  1st  of  December 
the  defendant  proposed  to  pay  off  the  mortgage,  but  on  the  5th  of 
December  the  Company  was  finally  dissolved,  and  the  provisional 
registration  cancelled. 

Upon  the  above  facts  the  first  question  for  the  opinion  of  the 
Court  is,  whether  the  plaintiff  has  or  has  not  established  the 
affirmative  of  the  issue  joined  upon  the  second  plea  of  the  defen- 
[  *620  ]  dant.  The  second  question  is,  whether  the  defendant  *has  or  has 
not  established  the  affirmative  of  the  issue  joined  on  the  third  plea 
of  the  defendant. 

If  the  Court  is  of  opinion  that  the  plaintiff  is  entitled  to  recover, 
either  by  reason  of  his  having  established  the  affirmative  of  the 
issue  joined  upon  the  second  plea,  and  the  defendant's  having  failed 
to  establish  the  affirmative  of  the  issue  joined  upon  the  third  plea; 
or  by  reason  of  the  insufficiency  of  the  second  and  third  pleas,  or 
either  of  such  pleas,  to  bar  the  plaintiff's  right  of  action ;  or  by 
reason  of  his  having  established  the  affirmative  of  the  issue  upon 
the  second  plea,  or  of  the  defendant's  having  failed  in  establishing 
the  issue  joined  on  the  third  plea,  and  the  insufficiency  of  the  other 
of  such  pleas,  then  the  Court  is  requested  and  empowered  to 
determine  the  principles  upon  which  the  damages  to  which  the 
plaintiff  is  entitled  shall  be  assessed  by  the  Master. 

If  the  Court  is  of  opinion  that  the  plaintiff  has  not  established 
the  affirmative  of  the  issue  joined  upon  the  second  plea,  and  that 
the  defendant  has  established  the  affirmative  of  the  issue  joined 
upon  the  third  plea,  and  the  Court  is  also  of  opinion  that  the  plea 
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or  pleas  upon  which  the  plaintiff  has  failed  and  the  defendant  has 
succeeded,  is  or  are  sufficient  in  law  to  bar  the  plaintiff,  then  a 
nonsuit  is  to  be  entered. 

The  plaintiff  claims,  First,  the  costs  and  expenses  incurred  by 
him  in  and  about  the  preparing,  stamping,  and  entering  into  the 
several  agreements  mentioned  in  the  declaration. 

Secondly,  the  expenses  in  and  about  investigating  the  alleged 
title  of  the'  defendant  to  the  said  premises,  and  in  endeavouring  to 
procure  a  good  title  thereto,  and  to  procure  the  leases  to  be  granted. 

Thirdly,  his  expenses  in  and  about  obtaining,  raising,  and 
procuring  the  sum  of  8,150/.  and  interest,  and  loss  of  interest 
thereon  ;  which  sum  was  to  have  been  paid  to  the  ^defendant  on 
the  granting  of  the  said  leases  at  the  time  specified  in  the 
agreements. 

Fourthly,  his  expenses  in  and  about  preparing  the  deed  of 
settlement  for  the  intended  association,  and  making  the  same 
public,  and  which  expenses  were  incurred  by  him  subsequently  to 
the  execution  of  the  last-mentioned  agreement,  and  in  reliance 
upon  the  faithful  fulfilment  thereof,  the  contract  being,  as  appears 
by  the  said  agreements,  for  the  purpose  of  forming  a  Joint-stock 
C!ompany,  to  be  called  **  The  Hayling  Island  Improvement  Associa- 
tion." 

Fifthly,  the  debts  incurred  and  money  expended  in  and  about 
the  formation  of  the  association,  and  incidental  thereto,  and  in 
registering  the  same  provisionally  on  the  faith  of  the  performance 
by  the  defendant  of  his  covenants  in  the  agreements,  incurred 
subsequently  to  the  execution  thereof. 

Sixthly,  the  loss  of  the  profits  which  he  would  reasonably  have 
derived  from  the  granting  of  the  lease  by  the  defendant  and  the 
establishment  of  the  association,  and  of  all  profits  he  would  have 
derived  from  being  employed  by  the  said  proposed  association  to 
carry  out  the  intended  objects  thereof  as  an  attorney  and  solicitor ; 
and  all  the  use,  benefit,  and  advantage  which  he  otherwise  might 
and  would  have  derived  from  the  time,  labour,  trouble,  care, 
journeys,  and  attendances  by  him  given,  expended,  performed,  and 
bestowed  in,  upon,  and  about  the  formation  of  the  association,  and 
in  preparing  to  carry  the  same  and  the  objects  of  the  agreement 
into  effect. 

Butt  argued  for  the  plaintiff  (June  28th) : 
The  plaintiff  is  entitled  to  judgment.     The  defendant  has  clearly 
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Hanblip  failed  to  deduce  a  good  title,  for  his  abstract  shows  that  the 
Padwiok.  premises  were  mortgaged  to  two  trustees,  one  of  whom  was 
imbecile.  It  is  true  that,  on  the  Ist  of  December,  the  defendant 
proposed  to  pay  off  the  mortgage,  but  he  was  bound  to  furnish  an 
abstract  and  deduce  a  good  title  on  the  11th  of  October.  Besides, 
[  *622  ]  there  were  two  judgments  standing  "^against  the  defendant,  and 
the  concurrence  of  the  judgment  creditors  to  the  conveyance  was 
never  obtained. 

(Alderson,  B.  :  There  is  no  distinction  in  courts  of  law  between 
matter  of  title  and  matter  of  conveyance.) 

Then  with  respect  to  the  damages,  they  are  to  be  assessed  on  the 
principle  that  the  plaintiff  is  entitled  to  be  reimbursed  for  all  loss 
resulting  from  the  defendant's  breach  of  contract. 

Shapter  for  the  defendant : 

The  argument  on  behalf  of  the  plaintiff  confounds  the  question  of 
title  with  that  of  conveyance.  The  defendant  was  ready  to  pay  off 
the  mortgage,  and  to  give  such  a  title  as  a  reasonable  person  would 
accept.  The  11  Geo.  IV.  &  1  Will.  IV.  cc.  60,  65,  provides  for 
the  case  of  a  conveyance  by  a  lunatic  mortgagee. 

(BoLFB,  B. :  The  fact  of  the  defendant  havijig  the  power  to  do 
something  which  has  not  been  done,  does  not  remove  the  objection 
to  the  title.) 

The  question  of  title  is  a  question  of  dominion  over  the  estate.  In 
Shaiv  v.  Rowley  (i),  the  plaintiff,  who  had  sold  shares  on  which  calls 
were  due,  and  which  by  the  8  &  9  Vict.  c.  16,  s.  16,  could  not  be 
transferred  until  the  calls  were  paid,  was  held  entitled  to  recover 
the  price  of  them,  as  he  was  in  a  condition  to  make  a  transfer 
of  them  by  paying  the  calls  before  the  purchase-money  became  due. 

(Alderson,  B.  :  The  title  there  was  not  in  a  third  person.) 

Stowell  V.  Robinson  (2)  decided  that  the  failure  to  procure  from  the 
lessor  a  licence  to  assign,  or  to  register  previous  assignments  before 
the  day  on  which  it  was  agreed  to  assign  and  give  possession  of 
leasehold  premises,  was  not  a  breach  of  the  agreement.  In  Avame 
V.  Browne  {2k)y  Sir  L.   Shadwell,   V.-'C,  held,  "that  where  an 

(1)  73  B.  R.  726  (16  M.  &  W.  810).      928). 

(2)  43  E.   B.  861   (3  Bing.  N.  0.         (3)  14  Sim.  303. 
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abstract  shows  that  the  equitable  title  is  vested  in  the  vendor,  and      hanslip 
that  the  legal  estate  in  fee  and  a  mortgage  term  are  outstanding  in     padwiok. 
certain  persons,  it  shows  a  good  title ;  and  though  the  owner  of 
the  legal  estate  in  fee,  or  the  termor  *and  the  person  representing       [  •^^s  ] 
him,  may  subsequently  die,  yet  that  a  good  title  is  shown  when  it  is 
shown  that  the  vendor  has  the  whole  equity,  and  in  what  person  the 
outstanding  portion  of  the  legal  estate  is  vested." 

(Alderson,  B.  :  Is  there  any  case  at  law  where,  the  legal  estate 
being  outstanding,  it  has  been  held  that  the  abstract  showed  a  good 
title?) 

A  court  of  law  takes  notice  of  an  equitable  interest.  In  Tempest  v. 
Kilner  (i),  Maulb,  J.,  says,  *'  Suppose  a  man  contracts  to  assign  to 
another  an  equitable  interest  in  land,  could  not  the  latter  maintain 
an  action  on  that  contract?"  A  contract  of  this  kind  must  be  con- 
strued in  the  same  way  at  law  and  in  equity.  The  title  was 
complete  on  the  10th  November,  when  the  defendant  delivered  the 
last  abstract. 

(BoLFB,  B. :  The  contract  was  to  deduce  a  good  title  on  the 
11th  October. 

Aldebson,  B.  :  At  law,  time  is  always  of  the  essence  of  the 
contract;  in  equity,  the  contract  is  considered  as  a  purchase  of 
land  for  money,  without  reference  to  the  time  at  which  the  title  is 
to  be  made  out.) 

Then,  with  respect  to  the  damages,  the  plaintiff  is  only  entitled  to 
recover  such  as  are  immediately  consequential.  In  De  Visme  v.  De 
Visine  (2),  Lord  Cottbnham,  L.  C,  says,  **  The  purchaser  is  to  have 
compensation  for  the  loss  and  injury  which  he  sustained  by  the 
non-performance  of  the  contract  by  the  vendors;  but  they,  the 
vendors,  are  not  therefore  to  make  compensation  for  any  loss  not 
arising  out  of  their  contract."  In  this  case,  it  was  no  part  of  the 
contract  that  a  Company  should  be  formed. 

(BoLFB,  B. :  The  plaintiff  is  proceeding  for  a  breach  of  contract 
which  took  place  on  the  11th  October,  and  cannot  recover  for  any 
damages  resulting  from  his  endeavours  to  form  the  Company  after 
that  period.) 

Butt  replied. 

(1)  2  C.  B.  300.  (2)  1  Mac.  &  G.  353. 
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Hanslip      Aldbbson,  B.  : 

padwick         We  have  no  diflBculty  as  to  the  way  in  which  the  issues  should  be 

t  ^^*  ^       entered,  for  the  plaintiff  is  clearly  entitled  to  a  verdict  upon  both. 

We  will  take  time  to  consider  how  the  damages  are  to  be  assessed. 

According  to  my  present  impression,  the  plaintiff  is  entitled  only  to 

the  two  first  heads. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 

Aldbrson,  B.  : 

We  intimated  at  the  time  of  the  argument  our  opinion,  that 
on  the  facts  of  this  case  the  plaintiff  was  entitled  to  recover ;  but 
we  reserved  our  opinion  as  to  the  damages.  We  have  since  con- 
sidered this  point,  and  we  think  the  damages  must  be  confined  to 
the  two  first  heads  mentioned  in  the  case,  which  are  these  :  **  The 
costs  and  expenses  of  the  plaintiff,  incurred  by  him  in  and  about 
preparing,  stamping,  and  entering  into  the  several  agreements 
mentioned  in  the  declaration.  The  expenses  incurred  in  and  about 
investigating  the  alleged  title  of  the  defendant  to  the  premises,  and 
in  endeavouring  to  procure  a  good  title  thereto,  and  to  procure  the 
leases  to  be  granted."  The  third,  fourth  and  fifth  items  are 
damages  incurred  by  the  plaintiff  by  his  own  imprudence  in 
beginning  to  act  before  he  had  ascertained  whether  the  defendant 
could  or  could  not  complete  his  contract;  and  the  sixth,  which 
is  loss  of  profit,  is  too  remote  a  subject  of  damage  to  be  allowed  at 
all  under  any  circumstances  like  those  in  this  case. 

Judgment  for  the  plaintiff  accordm^ly. 


[625] 
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My  8.'  (5  Ex.  626—630 ;  8.  C.  20  L.  J.  Ex.  64.) 


The  defendant  verbally  agreed  to  purchase  of  the  plaintiff  certain  bairels 
of  flour.  The  defendant  afterwards  wrote  to  the  plaintiff,  stating,  that  he 
had  reoeived  some  barrels,  which  were  not  so  fine  as  the  sample,  and  wete 
not  the  barrels  he  had  bought,  and  that  he  would  not  have  them.  In 
answer  the  plaintiff  wrote  as  follows :  **  Annexed  you  have  inyoice  of  the 
flour  sold  you  last  Friday.  I  am  very  much  astonished  at  your  finding 
fault  with  the  flour.  It  was  sold  to  you  subject  to  your  examining  the 
bulk  ;  and  it  was  not  until  after  you  had  examined  it,  and  satisfied  your- 
self both  of  quality  and  condition,  that  you  confirmed  the  purchase.  What 
was  forwarded  you  was  the  same  you  saw.  Under  these  circumstauces 
you  cannotp  therefore,  object  to  fulfil  your  agreement,"    The  defoidant 


same  1  aaw-     I  tcK)k  a  sample  with  me  from  the  tiamplo  I  have^  and  the  r. 

barrel ti  I  saw  was  quite  as  fin©  as  I  compared  theni  with,  iiur  was  they  Baynkb. 
Imnpy.  Now  the  barrels  T  have  received  is  aE  very  lumpy,  and  none  of 
them,  so  fine  as  the  same.  If  you  wiU  take  them  back  and  pay  charges, 
I  will  with  pleasure  send  them.  There  must  be  some  mktake  about 
them :  "*  Held,  that  the  letters  did  not  oonstitute  a  sufficient  note  or  memo- 
mndum  in  writing  of  the  contract  withiji  the  17  th  section  of  the  Statute  of 
Fmudfl(l), 

Assumpsit  for  goods  sold  and  delivered.     Plea,  Non  aastimpsit. 

At  the  trial,  before  Alderson,  B»,  at  the  last  Liverpool  Spring 
AsaizeB,  it  appeared  that,  in  September,  1849,  the  defendant,  who 
was  a  flour  dealer  at  Lancaster,  verbally  agreed  to  purchase,  by 
sample,  of  the  plaintiff,  a  eornoiierchant  at  Liverpool,  thirty-three 
barrels  of  flour,  at  21a*  6rf,  per  harrel,  to  be  sent  to  the  defendant 
at  Lancaster  by  the  London  and  North  Western  Railway*  The 
flour  was  accordingly  sent,  and  the  plaintiff  afterwards  received  the 
following  letter  frora  the  defendant : 

"  Lancasteh,  October  2nd,  1849. 
'*  Deab  Sir, — ^This  is  to  say  that  I  have  received  thirty- three 
R.  H.  barrels,  per  London  and  North  Western  Railway,  but  from 
whom  I  cannot  tell,  and  have  enclosed  sample,  say  No*  1  is  of  the 
barrels  received,  and  No.  2  is  of  the  sample  I  bought  the  barrels 
by,  by  which  you  will  see  the  barrels  is  not  near  as  fine  as  the 
sample;  beside,  they  are  very  hard  in  the  barrels.  1  hope  you 
have  not  sent  them  for  what  I  bought,  as  they  are  not  the  barrels 
I  bought,  nor  tshall  I  have  them.  Will  yoa  please  write  me  per 
first  mail  to-morrow  about  them,  and  say  if  you  have  sent  them. 
Yours  truly »  *'  E.  Baynes/' 

**The  barrels  I    saw   was   not   hard,   same  as   what   I    have 
received," 

To  that  the  plaintiff  replied,  inclosing  an  invoice,  as  follows  :  [  il26  ] 

'*  LiVEBPOOL,  October  3rd,  1849, 
"  StB,— Annexed  you  have  invoice  of  the  flour  sold  you  last 
Friday,  and  which  was  forwarded  per  railway  to  your  address  same 
day,  agreeably  to  your  instructions*  In  reply  to  your  letter  of 
this,  or  rather  last  post,  I  am,  I  must  say,  very  much  astonished 
at  your  finding  any  fault  with  the  flour.  It  was  sold  to  you, 
subject  to  your  examining  the  bulk  ;  and  it  was  not  until  after  you 
had  examined  it  and  satisfied  yourself  both  of  quaUty  and  condition, 

(I)  Now  s.  4  of  the  Sale  q!  Goods  Act.  1893.— J.  G,  1\ 
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ABOHBR  that  you  confirmed  the  purchase.  The  flour  was  in  Messrs. 
Batkbs.  Crregg's  warehouse  when  you  saw  it,  and  under  their  care,  and 
their  warehouseman  says  you  saw  as  many  barrels  as  you  wished 
to  look  at,  and  that  what  was  forwarded  to  you  was  the  same  as 
you  saw.  Under  these  circumstances,  you  cannot  therefore  object 
to  fulfil  your  agreement ;  but  in  order  that  no  unpleasantness  may 
arise  out  of  the  transaction,  I  am  satisfied  to  cancel  the  sale,  pro- 
vided you  will  place  the  flour  in  the  same  warehouse  here  that  it 
was  sent  from,  free  of  any  expense  to  me ;  this  without  prejudice  to 
my  claim  or  any  part  thereof,  and  subject  to  your  reply  in  course. 

**  I  am,  Sir,  yours  respectfully, 

"William  Abchbb.'* 
"  LrvBRPOoL,  28th  September,  1849. 
"  Mb.  Edwabd  Baynbs. 

"Bought  of  William  Archer,  payment  cash,  less  three  months' 

interest. 
"  Thirty- three  barrels  Ohio  flour,  at  21«.  6d.  per 

196  lbs £85     9     6 

Less  47  lbs.  short  weight         .  .  .  .052 


£85     4    4' 


[  627  ]  The  defendant  wrote  in  answer  as  follows : 

"  Lancaster,  October  10th,  1849. 
"  Dear  Sir, — This  is  to  say  that  I  duly  received  yours  in  reply ; 
beg  to  say  that  the  barrels  I  have  received  is  not  the  same  as  I 
saw ;  I  took  a  sample  with  me  from  the  sample  I  have,  and 
the  barrels  I  saw  was  quite  as  fine  as  I  compared  them,  nor  was 
they  lumpy.  Now  the  barrels  I  have  received  is  all  very  lumpy, 
and  none  of  them  so  fine  as  the  sample.  Any  person  you  may 
appoint  is  at  liberty  to  come  and  examine  them ;  if  you  will  take 
them  back  and  pay  carriage,  I  will  with  pleasure  send  them.  There 
must  be  some  mistake  about  them.  I  cannot  tell  whatever  to  do 
with  them.  "  Yours  truly, 

"  E.  Baynbs." 

It  was  objected,  on  behalf  of  the  defendant,  that  there  was  no 
sufficient  note  or  memorandum  in  writing,  to  satisfy  the  Statute  of 
Frauds ;  and  the  learned  Judge,  being  of  that  opinion,  directed 
a  nonsuit,  reserving  leave  for  the  plaintiff  to  move  to  enter  a 
verdict  for  the  amount  claimed.  A  rule  nisi  having  been  obtained, 
accordingly, 
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Willes  and  Hugh  Hill  showed  cause  (June  21) :  archer 

r. 

The  letters  and  invoice  do  not  constitute  a  sufficient  note  or  Baynes. 
memorandum  in  writing  of  the  contract  to  satisfy  the  17th  section 
of  the  29  Car.  II.  c.  8.  Egerton  v.  Mathews  (\),  and  Wain  v. 
Warlters  (2),  establish  the  distinction  between  the  4th  and  17th 
sections  of  that  statute.  By  the  former,  the  whole  contract  must 
be  in  writing,  including  the  consideration ;  but  by  the  latter  it  is 
sufficient  if  all  the  terms  by  which  the  vendee  is  bound  are  stated 
in  writing.  Now  here,  though  the  plaintiff 's  letter  of  the  8rd  of 
October,  coupled  with  the  invoice,  does  contain  a  statement  of  the 
terms  of  a  contract,  yet  that  is  not  adopted  by  the  defendant.  A 
^disclaimer  of  a  contract  has  never  been  held  to  be  a  memo-  [  *628  j 
randum  within  that  statute:  Cooper  v.  Smith (s).  This  case  is 
governed  by  Richards  v.  Pm'ter{4).  *  *  Where,  indeed,  the 
vendee,  by  his  letter  in  answer,  recognises  and  adopts  the  terms 
of  a  contract  specified  in  the  vendor*s  letter,  that,  no  doubt,  is  a 
sufficient  memorandum  to  satisfy  the  statute  :  Jackson  v.  Lowe  (s), 
Smith  V.  Surman  (6) ;  but  that  is  not  the  case  here. 

Watson  and  T.  Jones,  in  support  of  the  rule : 
It  is  necessary  to  keep  in  view  the  distinction  between  the 
contract  itself  and  the  performance  of  it.  The  defendant,  by  his 
letter  of  the  10th  of  October,  admits  that  there  was  a  contract,  but 
complains  that  the  flour  sent  was  not  according  to  sample.  The 
statute  does  not  absolutely  exclude  parol  evidence,  and  it  may  be 
introduced  to  show  that  the  contract  between  the  parties  was  that 
contained  in  the  invoice  and  letter  of  the  3rd  of  October  :  Johnson  v. 
Dodgson  (7).  The  true  principle  is  stated  by  Lord  Dbnman,  Ch.  J., 
in  DobeU  v.  Hutchinson  (8);  viz.  "  that  where  a  contract  *in  writing,  or  [  •629  ] 
note,  exists,  which  binds  one  party,  any  subsequent  note  in  writing, 
signed  by  the  other,  is  sufficient  to  bind  him,  provided  it  either 
contains  in  itself  the  terms  of  the  contract,  or  refers  to  any  writing 
which  contains  them."  Saunderson  v.  Jackson  (9)  shows  that  these 
letters  connected  together  constitute  a  sufficient  note  in  writing. 
Jackson  v.  Lowe  (5)  is  not  distinguishable  from  the  present  case. 
The  parties  do  not  differ  as  to  the  terms  of  the  contract,  but  only 

(1)  8  R.  R.  489  (6  East,  307).  (6)  33  R.  R.  259  (9  B.  &  C.  561). 

(2)  7  R.  R.  645  (5  East,  10).  (7)  46  R.  R.  733  (2  M.  &  W.  658). 

(3)  15  East,  103.  (8)  42  R.  R.  408  (3  Ad.  &  El.  371). 

(4)  30  R.  R.  392  (6  B.  &  0.  437).  (9)  5  R.  R.  580  (2  Bos.  &  P.  238). 

(5)  25  B.  R.  567  (1  Ring,  9). 
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Abghbb      as  to  whether  the  flour  sent  is  that  which  has  been  sold.     Upon 
Batnks.      every  principle  of  construction,  that  imports  the  fact  of  a  sale. 

Cur.  adv.  xmU. 

Aldebson,  B.,  now  said  : 

There  was  a  case  of  Archer  v.  Baynes,  tried  before  me  at  the  last 
Liverpool  Assizes,  in  which  a  motion  was  made  to  enter  a  verdict 
for  the  plaintiff  for  85{.  4«.  Ad.,  the  admitted  amount  of  the 
damages.  At  the  trial,  the  plaintiff  was  nonsuited  on  the  ground 
that  there  was  no  sufficient  note  or  memorandum  in  writing  of  any 
contract  to  take  the  case  out  of  the  Statute  of  Frauds ;  and  that 
question,  having  been  reserved,  was  argued  before  the  three  Judges 
who  are  now  present  in  Court  (i),  and  we  are  of  opinion  that  the 
rule  must  be  discharged.  No  doubt,  if  the  letter  of  the  plaintiff  of 
the  Brd  of  October,  and  of  the  defendant  in  answer,  taken  together, 
contained  a  sufficient  contract,  namely,  one  that  would  express  all 
its  terms,  they  would  constitute  a  memorandum  in  writing  within 
the  statute.  We  have  no  difficulty,  therefore,  in  coming  to  the 
conclusion  that  these  letters  may  be  looked  at  for  the  purpose  of 
seeing  whether  or  not  they  contain  a  sufficient  contract  to  take  the 
case  out  of  the  statute  ;  but  looking  at  them,  we  do  not  think  they 
do.  They  do  not  express  all  the  terms  of  the  contract ;  and  the 
t  *6*^o  ]  case  is  in  truth  governed  by  *Richard8  v.  P&rter,  which  was  cited 
in  the  course  of  the  argument,  and  in  which  Lord  Tenterdbk  gave 
a  similar  decision  as  to  a  document  of  a  similar  nature  which  was 
then  before  him.  There  is  a  distinct  refusal  on  the  part  of  the 
defendant  to  accept  the  flour  which  he  had  bought  of  the  plaintiff. 
It  is  clear  from  the  letters  that  he  had  bought  the  flour  from  the 
plaintiff  upon  some  contract  or  other ;  but  whether  he  bought  it  on 
a  contract  to  take  the  particular  barrels  of  flour  which  he  bad  seen 
at  the  warehouse,  or  whether  he  had  bought  them  on  a  particular 
sample  which  had  been  delivered  to  him,  on  the  condition  that  they 
should  agree  with  that  sample,  does  not  appear ;  and  that  which 
is  in  truth  the  dispute  between  the  parties  is  not  settled  by  the 
contract  in  writing ;  and  therefore  the  rule  must  be  discharged. 

RtU^  discharged. 

(1)  Alderson,  B.,  Bolfe,  B.,  and  Piatt,  B. 
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In  re  GORHAM  v.  The  BISHOP  of  EXETER  (I).  isso. 

(o  Ex,  630—682 ;  S.  0.  19  L.  J.  Ex.  376;  14  Jur.  876.)  Ju^' e^29. 

Under  the  25  Hen.  VUI.  c.  19,  an  appeal  lay  from  the  Archbishop's      •^^^V^  2. 
Court  to  the  Delegates  in  all  spiritual  causes,  whether  touchiug  the  'King        r  q^q  ^ 
or  not ;  and,  therefore,  by  the  2  &  3  Will.  IV.  c.  92,  there  is  now  an  appeal, 
in  such  cases,  to  the  Judicial  Committee  of  the  Privy  Council,  whose  decision 
is  final. 

Semhle,  that  the  9th  section  of  24  Hen.  VIII.  c.  12  (2),  which,  in  matters 
touching  the  King,  gives  an  appeal  from  certain  Ecclesiastical  Courts  to 
the  Upper  House  of  Convocation,  is  repealed  by  the  25  Hen.  YUL  c.  19. 

Qtioere,  whether  a  proceeding  by  duplex  guertla  is  a  *'  matter  touching  the 
King"  within  the  24  Hen.  VIU.  c.  12,  s.  9. 

Sir  F.  Kully,  in  last  Term,  (June  6,)  obtained  a  rale,  calling 
on  Sir  Herbert  Jenner  Fust,  Knight,  Dean  of  the  Arches,  and 
Official  Principal  of  the  Arches  Court  of  Canterbury,  and  the  Arch- 
bishop of  Canterbury,  to  show  cause  why  a  writ  of  prohibition 
should  not  issue,  to  prohibit  them  and  each  of  them  from  admonish- 
ing, or  requiring  by  monition,  citation,  or  otherwise,  Henry,  Lord 
Bishop  of  Exeter,  Balph  Barnes,  Gent.,  the  secretary  of  the  said 
Bishop,  and  deputy  registrar  of  the  principal  registry  of  the  diocese 
of  Exeter,  or  any  other  officer  of  the  said  Bishop,  *or  of  his  Episcopal  [  *63i  ] 
or  Consistorial  Court,  or  from  proceeding  to  enforce  or  give  effect  to 
any  monition,  citation,  or  other  process  requiring  the  said  Bishop 
or  officers  aforesaid  to  transmit  or  cause  to  be  transmitted  to  the 
registry  of  the  said  Arches  Court  or  elsewhere,  the  letters  of  pre- 
sentation of  her  Majesty,  under  the  Great  Seal,  bearing  date  the 
2nd  of  November,  1847,  addressed  to  the  said  Lord  Bishop  of 
Exeter,  and  presenting  the  Kev.  George  Cornelius  Gorham,  clerk, 
for  admission,  institution,  and  induction,  by  or  under  the  authority 
of  the  said  Bishop,  to  the  vicarage  of  Brampford  Speke,  in  the 
county  of  Devon  and  in  the  diocese  of  Exeter ;  and  also  to  prohibit 
the  said  Sir  Herbert  Jenner  Fust  and  the  said  Archbishop  of 
Canterbury,  and  each  of  them,  from  admitting,  instituting,  or 
inducting,  or  authorising  the  admission,  institution,  or  induction  of 
the  said  George  Cornelius  Gorham  to  the  said  vicarage,  or  other- 
wise observing,  complying  with,  or  in  any  way  proceeding  to  give 
effect  to  or  carrying  into  execution  a  certain  Order  of  her  said 
Majesty  in  Council,  on  or  about  the  9th  of  March,  1860,  upon  a 
certain  report  or  recommendation  of  the  Judicial  Committee  of  the 

(1)  See  also  Ex  parte  The  BUhop  0/  504  (16    Q.   B.  62),    Gorham  v.   The 

Exeter y  In  re  Gorham  v.  The  Bishop  of  Bishop  of  Exeter,  14  Jur.  443.— J.  G.  P. 

Axc^  (1850)  IOC.  B.  102,  and  (/or/iom  (2)  Part  of   s.   4    in   the    Statutes 

V.  The  Bishop  of  Exeter  (1850)  81  K.  ^.  Eeviaed.    See  post,  p.  801.— J.  G.  P. 
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Privy  Council,  in  a  certain  cause  or  alleged  cause  of  appeal  from 
the  judgment  of  the  said  Arches  Court  in  a  suit  of  duplex  querela 
between  the  said  George  Cornelius  Gorham,  clerk,  and  the  said 
Lord  Bishop  of  Exeter,  and  which  said  report  or  recommendation 
was  made  to  her  said  Majesty  by  the  said  Judicial  Committee  of  the 
Privy  Council  on  or  about  the  8th  of  March,  1850. 

The  affidavits  in  support  of  the  application  stated  the  following 
facts  :  The  vicarage  of  Brampford  Speke,  in  Devonshire,  is  a  benefice 
with  cure  of  souls  in  the  diocese  of  Exeter.  The  patronage  and 
right  of  presentation  belong  to  the  Queen,  who,  in  right  of  her 
Crown,  is  seised  in  fee  of  the  advowson  as  one  in  gross.  On  the 
8rd  of  March,  1847,  the  vicarage  became  void  by  death ;  and  on  the 
2nd  of  November,  1847,  the  benefice  remaining  so  void,  the  *Queen, 
as  patron,  in  right  of  the  Crown,  did,  by  letters  patent  of  that  date, 
present  to  the  Bishop  of  Exeter  the  Beverend  George  Cornelius 
Gorham  as  her  Majesty's  clerk  appointed  to  the  said  vicarage, 
commanding  the  Bishop  to  admit  the  said  G.  C.  Gorham  thereto, 
and  to  institute,  induct,  and  invest  him,  and  do  all  other  matters 
concerning  the  admission,  institution,  and  induction  which  to  the 
Bishop's  pastoral  office  belonged. 

The  Bishop,  by  his  affidavit,  stated,  that  he  as  such  Bishop  as 
aforesaid  is  the  Ordinary,  and  hath  full  ecclesiastical  and  spiritual 
jurisdiction  in  and  over  the  said  vicarage  and  the  vicar  thereof  for 
the  time  being ;  and  that,  as  such  Bishop  and  Ordinary,  he  has  full 
and  sole  right  and  authority  by  law  to  admit,  institute,  and  induct, 
or  to  authorise  the  admission,  institution  and  induction  of,  each 
and  every  person  from  time  to  time  presented  by  her  Majesty,  as  such 
patron  as  aforesaid,  for  admission  &c.  into  the  said  vicarage  as  the 
vicar  thereof ;  and  that,  before  such  admission  &c.,  he,  as  such 
Bishop  and  Ordinary,  has  also  the  full  and  sole  right  and  authority 
by  law,  and  it  is  moreover  his  bounden  duty  and  obligation,  to 
examine  the  person  so  presented,  and  to  ascertain  and  determine, 
as  the  spiritual  Judge,  the  fitness  and  qualifications  of  such  person 
for  such  admission  &c.,  with  reference  as  well  to  his  faith  and 
doctrine  as  to  his  learning,  morals,  ability,  and  sufficiency,  accord- 
ing to  the  laws  ecclesiastical  of  this  realm  ;  and  in  the  event  of  his 
finding  and  determining,  upon  such  examination,  that  the  person 
so  presented  is  unfit  or  disqualified,  by  reason  of  his  insufficiency 
in  any  of  the  matters  aforesaid,  then  to  refuse  to  admit,  institute, 
or  induct  such  person.  That,  on  the  presentation  by  her  Majesty 
of  the  said  G.  C.  Gorham,  and  after  receipt  of  the  said  letters 
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patent,  the  Bishop,  as  such  Bishop  and  Ordinary,  according  to  his 
said  right  and  duty  in  that  behalf,  examined  the  said  G.  C.  Gorham, 
in  order  to  ascertain  and  determine  whether  he  was  fit  and  qualified, 
according  to  the  laws  ecclesiastical  of  this  realm,  to  be  admitted 
*&c.,  to  the  said  vicarage;  and  that  upon  such  examination 
deponent  ascertained  and  determined,  according  to  his  conscientious 
judgment  and  belief,  that  the  said  G.  C.  Gorham  did  then  hold, 
maintain,  and  affirm  certain  unsound  doctrines  and  opinions,  con- 
trary to  the  true  Christian  faith,  and  contrary  to  and  inconsistent 
with  the  doctrines  of  the  Church  of  England,  the  Thirty-nine 
Articles  of  Religion,  and  the  Book  of  Common  Prayer,  authorised 
and  injoined  by  the  Act  of  Uniformity  (18  &  14  Car.  II.  c.  4) ;  and 
that,  by  reason  and  in  consequence  of  the  said  G.  C.  Gorham  so 
holding,  maintaining,  and  affirming  such  doctrines  and  opinions, 
the  deponent  as  such  Bishop  and  Ordinary  did  then  adjudge  and 
determine  that  the  said  G.  C.  Gorham  was,  as  the  deponent  still 
believes  him  to  be,  a  person  unfit  and  unqualified  to  be  admitted 
&c.  to  the  said  vicarage ;  and  that  such  holding,  maintaining,  and 
affirming  such  doctrines  and  opinions  as  aforesaid  was  a  lawful  and 
sufficient  cause  for  the  deponent's  refusing  to  admit  &c.,  the  said 
G.  C.  Gorham  to  the  said  vicarage ;  and,  by  reason  thereof,  the 
deponent,  as  such  Bishop,  &c.  thereupon  refused  to  admit  the  said 
G.  G.  Gorham  to  the  said  vicarage,  or  to  institute,  induct,  or  invest 
him  &c. 

The  Bishop  gave  notice  to  her  Majesty  of  his  refusal ;  and  in 
Trinity  Term,  1848,  the  said  G.  C.  Gorham  commenced  a  suit  of 
duplex  qtierela  against  the  Bishop  in  the  Arches  Court  of  Canter- 
bury (i),  such  suit  being  in  the  nature  -of  an  appeal  from  the  said 
judgment  and  determination  of  the  Bishop  as  such  Bishop  and 
Ordinary.  The  suit  was  heard  by  the  Dean  of  the  Arches  and 
Official  Principal,  Sir  Herbert  Jenner  Fust;  and  on  the  2nd 
of  August,  1849,  he  gave  judgment,  that  the  said  G.  C.  Gorham 
did  hold  and  maintain  such  unsound  doctrines  and  opinions  as 
aforesaid,  and  that,  by  reason  thereof,  he  was  unfit  and  unquali- 
fied to  be  ^admitted  &c.  to  the  said  vicarage  ;  and  that  the  Bishop 
had  shown  sufficient  reason  for  refusing  to  admit,  &c. :  and  the 
defendant  was  dismissed  with  costs. 

The  said  G.  C.  Gorham  appealed  from  that  judgment  to  the 
Queen  in    Council,  and   petitioned  her  Majesty,  "that  the  said 
judgment  might  be  reversed  and   annulled;    and  that  the  said 
(1)  2  Bob.  £ocl.  Oaa.  1. 
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OORHAM 

^.  might   be,  admitted,  &c.   to    the  said  vicarage."     Her  Majesty 

^Exbtkb'  referred  the  petition  to  the  Judicial  Committee,  and  they  heard 
counsel  on  both  sides  on  the  petition,  and  on  or  about  the  8th  of 
March,  1850,  reported  to  the  Queen  that  the  judgment  of  Sir 
Herbert  Jenneb  Fust  ought  to  be  reversed ;  and  that  it  ought  to 
be  declared  that  the  Bishop  had  not  shown  sufficient  cause  why  the 
said  G.  C.  Gorham  should  not  be  admitted,  &c. ;  and  that  the 
principal  cause  ought  to  be  remitted  to  the  Court  of  Arches,  in 
order  that  right  might  be  there  done. 

The  Queen,  by  Order  in  Council,  9th  of  March,  1860,  approved 
of  the  report,  and  directed  that  it  should  be  carried  into  execution. 
In  pursuance  of  that  order,  the  cause  was  remitted  to  the  Arches 
Court ;  and  the  Official  Principal,  in  order  to  carry  the  recommen- 
dation of  the  Judicial  Committee  of  the  Privy  Council  into  effect, 
caused  the  registrar  of  the  Episcopal  Court  to  be  served  with  a 
monition  to  return  into  the  Arches  Court  the  letters  patent  by 
which  the  said  G.  C.  Gorham  was  presented  to  the  Bishop  for 
admission,  &c.  A  copy  of  the  monition  was  also  served  upon  the 
Bishop,  who  now  deposed  that  he  was  informed  and  believed, 
that  the  last-mentioned  Order  in  Council  was  about  to  be  enforced, 
and  the  admission  to  take  place,  unless  a  prohibition  were  granted. 

The  Bishop's  affidavit  also  stated,  that  since  the  hearing  of  the 
said  appeal  by  the  said  Judicial  Committee,  he  had  been  advised 
by  counsel  that  the  said  G.  C.  Gorham  was  not  entitled  to  appeal 
from  the  said  judgment  of  the  Arches  Court  to  the  Queen  in 
[  *63o  ]  Council,  nor  bad  her  Majesty  power  *or  authority  by  law  to  refer 
the  petition  to  the  Judicial  Committee,  nor  had  the  Judicial  Com- 
mittee power  to  hear  or  report  thereon  ;  and  that  her  Majesty  had 
not  power,  &c.,  to  make  the  said  Order  in  Council  of  the  9th  March, 
1850,  nor  the  Official  Principal  to  give  it  effect,  nor  the  Archbishop 
of  Canterbury  to  admit,  &c. ;  but  that  the  appeal  and  all  the  pro- 
ceedings thereon  were  void,  and  the  judgment  of  the  Arches  Court 
still  in  force.  That  he  was  not,  before  or  at  the  time  of  the  hear- 
ing of  the  said  appeal  before  the  Judicial  Committee  of  the  Privy 
Council,  nor  for  some  time  afterwards,  informed  or  aware  that  the 
said  G.  C.  Gorham  was  not  entitled  or  allowed  by  law  to  appeal  to 
her  Majesty  in  Council  against  the  said  judgment,  or  that  the  said 
matters  and  proceedings  had,  or  likely  to  be  had  thereon,  were  or 
would  be  null  and  void  in  law ;  and  that  he  had  no  opportunity, 
and  was  not  able,  at  any  time  before  or  during  the  hearing  of  the 


autliority  of  her  MajeBtyt  or  ot  the  said  Judicial  Comniittee,  in  the        ^^"** 
matters  aforesaid/'  Viimoi^  ok 

In  last  EasLer  Term  (April  25th),  the  Bishop  of  Exeter  made  a 
similar  application  for  a  prohibilion  to  the  Court  of  Queen's 
BeiLeh(]);  and  that  Courti  after  taking  time  for  consideration^ 
refused  to  grant  a  rule.  Later  in  the  same  Term  (May  2)^ 
apptication  was  made  to  the  Court,  of  Common  Pleas  (2)  ;  and  that 
Court  also,  after  consideration,  refused  to  grant  a  rule* 

The    Attornei/  -  Gi*neralf    Greenwood,    and     Cowling,    showed 
cause  (3) : 

The  case  involves  two  questions:  First*  whether  the  9th  section 
of  the  24  Hen.  VIIL  c*  12,  is  incorporated  with  the  25  Hen,  VII L 
c*  19;  Secondly,  if  it  be,  whether  this  is  a  cause,  matter,  or  con- 
tention touching  the  Queen.  The  *Court  cannot  fail  to  see  that  L  *^'^^^  ] 
the  object  of  this  application  is  to  revive  the  authority  of  the  Con- 
vocation, a  proceeding  which  is  thus  denounced  as  a  dangerous 
experiment  by  Burke,  in  his  Letter  to  the  Sheriffs  of  Bristol: 
*'  We  know  that  the  Convocation  of  the  clergy  had  formerly  been 
called,  and  sat  with  nearly  as  much  regularity  to  business  as  Par- 
liament itself.  It  is  now  called  for  form  only.  It  sits  for  the  pur- 
pose of  making  some  polite  ecclesiastical  couipliments  to  the  Iving; 
and  when  that  grace  is  said,  retires,  and  is  heard  of  00  more.  It 
is,  however,  a  part  of  the  Constitution,  and  may  be  called  out  into 
act  and  energy  whenever  there  is  occasion^  and  whenever  those 
who  conjure  up  that  spirit,  will  choose  to  abide  the  consequences. 
It  is  wise  to  permit  its  legal  existence ;  it  is  much  wiser  to  con* 
tinue  it  a  legal  existence  only/'  In  considering  these  questions,  it 
is  important  to  observe  the  discrepancy  l>etween  the  arrangement 
of  the  sections  of  the  24  Hen,  YllL  c.  12,  on  the  original  record, 
and  as  usually  printed,  Tliat  stutute,  as  engrossed  on  the  original 
record,  consists  of  four  sections  only  :  the  first  comprises  the  1st, 
2nd,  and  3rd  sections  *of  the  statute  as  printed  in  the  ordinary  [  'esT  ] 
editions  (i)  ;  the  second  is  the  same  as  the  4th ;  the  third  com^ 
prises  the  5th,  (5th,  *and  7th  ;  and  the  fourth  includes  the  8th,  [  •6:J8  ] 
9th,  and  10th.  The  let  section  prohibits  appeals  to  the  see  of 
Borne,  in  *three  cases:  viz.  **  in  causes  testamentary,  causes  of       [•639] 

{\\  m  E.  R.  5IM  (lo  aB.  52).  C,  B.,   AUlersoa,  B.,  Bolfe,   B.,   and 

(2)  10  C\  B.  1(^2,  Piatt,  B. 

(3)  The  rule  was  argued  June  29th,  (4]  And  as  printed  in  the  Statutea 
and  July  let  and  2ndt  before  Pollock,  Eeviaed. — J*  G,  P. 
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*2nd  section  enforces  that  enactment  by  the  imposition  of  penalties. 
The  3rd  section  provides  for  the  mode  of  appeals  *within  this 
realm,  viz.  from  the  Archdeacon,  i{  the  cause  began  there,  to  the 
Bishop  diocesan  ;  from  the  Bishop  diocesan*  ^if  commenced  before 
him,  then  within  fifteen  days  to  the  Archbishop,  and  there  to  be 
definitely  adjudged ;  or  if  commenced  before  the  Archdeacon  of 
any  Archbishop,  to  the  Court  of  Arches,  and  from  that  Court  to 
the  Archbishop  of  the  province,  there  to  be  definitively  adjudged. 
The  4th  section,  in  that  part  which  corresponds  with  the  8th  of 
the  ordinary  editions,  enacts,  that  causes  commenced  before  any 
Archbishop  shall  be  by  him  ''  definitely  determined."  Then  *tbe 
portion  corresponding  with  the  9th  section  says,  that  in  any  cause 
depending  ''  in  any  of  the  aforesaid  Courts,"  that  is,  those  Courts 
mentioned  in  the  8rd  section,  if  the  matter  touches  the  King,  the 
appeal  shall  be  to  the  Upper  House  of  Convocation.  The  argu- 
ment on  the  other  side  in  substance  is,  that  the  24  Hen.  VIII. 
c.  12,  having  taken  away  the  right  of  appeal  in  three  sorts  of 
spiritual  cases,  and  transferred  it  to  certain  tribunals  within  the 
realm,  when  the  25  Hen.  YIII.  c.  19,  extended  that  enactment  to 
all  spiritual  cases,  it  necessarily  extended  the  provisions  of  the 
4th  section,  by  which,  in  the  case  of  matters  touching  the  King, 
the  appeal  is  to  go  to  the  Upper  House  of  Convocation.  But  the 
foundation  of  that  argument  fails,  because  there  is  no  appeal 
where  the  suit  is  originally  commenced  in  the  Archbishop's  Court. 
And  it  may  be  here  observed,  that  the  sentence  of  divorce  of  the 
King  from  Queen  Katherine  of  Arragon,  pronounced  by  Archbishop 
Cranmer,  and  which  is  found  in  the  life  of  Henry  VIH.  by  Lord 
Herbert  of  Cherbury,  p.  847  (i),  follows  the  language  *of  the  first 
part  of  the  4th  section  of  the  24  Hen.  YIII.  c.  12. 


( ] )  The  part  of  the  sentence  referred 
to  is  as  follows  :  **  Idcirco  nos  Thomas 
Archiepisoopus  Primas  et  Legatus 
antedictus,  Christi  nomine  primitus 
iuvocato,  ac  solum  Deum  prse  ocalis 
nostris  habentes,  pro  nuUitate  et 
invaliditate  dicti  matrimonii  pronun- 
oiamus,  decernimus,  et  declaramus, 
ipsumque  prsetensum  matrimouium 
fuisse  et  esse  nullum  et  invalidum,  ac 
divino  jure  prohibente  contractum  et 
consummatum,  nuUiusque  valoris  aut 
moment i  esse,  sed  viiibus  et  iirmitate 
juris  caruisse  et  carere;  prsefatisque 


illustrissimo  et  poteutissimo  priucLpi 
Henrico  Octavo  ac  Sereuissimse 
DominsB  Catharinse  non  lioere  in 
eodem  pi-setenso  matrimonio  remanere 
etiam  pronunciamus,  decemimus  et 
declaramus,  ipsosque,  illustrissimuxa 
et  potentissimum  prindpem  Henricuxn 
Octavum  et  serenissimam  dominam 
Catherinam,  quateuus  de  facto  et  non 
de  jure  dictum  pnetensum  matrix 
monium  ad  invicem  contraxerunt  et 
consummarunt,  ab  inyicem  separamus 
et  divortiamus,  atque  sic  separatoe  et 
divortiatos,  neonon  ab  omni  vinculo 


to  the  Convocation "?  In  Havor  v-  Thorol  (l),  Bichabdbon,  Ch-  J., 
draws  a  distinction  between  the  worde^  "  detinitive  *'  and  "  final/' 
He  observes,  that,  notwithstanding  the  25  Hen-  VIIL  c.  19,  renders 
the  sentence  of  tlie  Belegatea  *' deiinitive/'  the  King  may  grant  a 
commigsion  of  review  ;  but  that  it  would  have  been  otherwise  if  the 
Bbatule  had  said  that  the  Bentence  of  the  Delegates  should  be  ''  final/' 
Also  in  Gibson's  Codex,  tit.  xlv.  c.  vi.  p,  10B8,  it  is  said,  **  When  the 
ease  of  the  Koyal  power  to  grant  a  review  came  under  consideration, 
4  Car.  I-,  two  things  were  observed  by  Kichardson  in  favour  of  the 
prerogative:  first,  that  the  words  of  this  statute  are  no  farther 
appeals  to  be  had,  and  that  the  commission  of  review  seems  not  to 
be  an  appeal,  but  only  a  suspension  of  the  former  sentence; 
secondly^  that  whereas  the  words  of  the  24  Hen.  VIII.,  in  case  of 
the  Archbishops,  are,  that  the  cause  shall  be  hnally  adjudged  and 
finally  determined ;  and  in  case  of  the  Upper  House  of  Convo- 
catiun,  that  their  decree  shall  be  hual^  and  never  after  come  in 
question  and  debate;  here,  in  case  of  the  Kmg,  the  expression 
iti  only  deMnitive,  (which,  in  tbe  language  of  the  common  and  canon 
law,  doth  not  exclude  further  consideration) ;  and  that  no  further 
appeals  shall  be  had,  which  exclude  not  a  review  in  virtue  of  a  new 
commission." 


GOUTIAM 
BiSHOF  OF 


Pollock,  C*  B.  ;  The  passage  in  4  Institute,  B41,  is  to  the  same 
eifecti) 


Jiut  assuming  that  under  the  9th  section  of  the  24  Hen.  VIIL  c.  12, 

an  appeal  lay  from  the  Ai^chbishop's  Court  to  the  Upper  House  of 

Convocation  in  matters  touching  the  Crown,  that  enactment  is  not 

incorporated  with  the  25  Ken.  VIIL  c,  19,  but  is  virtually  repealed 

by  it.     The  preamble  *of  the  latter  statute  shows  that  the  Convoca-       [  *uh  \ 

tions  of  the  clergy  were  usurping  the  prerogative  of  the  Crown, 

Up  *to  the  time  of  its  passing,  they  had  been  in  the  habit  of       ['ewj 

occasionally  assembling  without  the  King  s  writ,  and  of  discussing 

•whatever  matters  the  Archbishops  thought  tit  to  propose  :  Wake's       [  'ijJ7  ] 

"  State  of  the  Church,"  pp.  11,  14,  17,  485,  431);  Gilbert*s  Exch. 

52,  bh.    They  sat  for  long  peiiode.     *0n  the  5  th  ol  November,  1529,       [  'tiis  ] 

the  last  Convocation  of  that  period  was  convened,  and  continued 


matnmoniaLLi  respectu  diet!  prsetenei 
jnatriiiLOTiUi  Uberosi  et  innnuuas  lui^e 
et  E^»e  })roiiUUci&mud,  decaruimiit^r  ot 
declanimufl  per  hauc  uoatram  seuteu- 


tiam    diffiBitiram,  give  hoc    uoatrum 
Jiu4ile  datjretmii,  quain  eive  quod  feri- 
miii^  ot  promulgumus  in  hm  scriptis.^^ 
(1)  Litt.  Kep.  22S. 

51—2 


GoiiHAM      Church,"  p.  897.     The  24  Hen.  VIII.  c.  12,  added  to  their  import- 
^xETB^'     *"^®  ^y  introducing  the  anomaly  of  an  appeal  to  one  of  the  Houses. 
The  Ist  section  of  the  25  Hen.  VIII.  c.  19,  prohibits  the  Convoca- 
tion from  assembling,  except  by  authority  of  the  King^s  writ ;  so 
that  if  an  appeal  lay  to  that  Court  in  matters  touching  the  King, 
he  would  have  it  in  his  power  to  impede  the  course  of  justice  by 
refusing  the  writ.     Perhaps  it  will  be  said,  that  this  argument 
would  equally  apply  to  the  House  of  Lords,  which,  though  a  court 
[  *649  ]       of  appeal,  cannot  ^assemble  without  being  summoned  by  the  Crown ; 
but  Sir  Matthew  Hale  has  clearly  proved  that  the  House  of  Lords 
never  had  an  inherent  jurisdiction  in  judicial  matters  :  Sugden  on 
the  **Law  of  Property  as  administered  in  H.  Lords,"  c.  1,  p.  2.     It 
would  be  strange,  however,  if  the  Legislature,  in  creating  a  court 
of  appeal,  should  give  to  the  party  appealed  against  the  power  of 
<;ontrolling  a  decision  in  his  favour.     Or  can  it  be  supposed,  that 
when  the  Legislature  was  thus  curtailing  the  authority  of  the  Con- 
vocation, it  meant,  by  the  same  enactment,  to  extend  its  jurisdiction 
as  a  court  of  appeal  ?    If  their  appellate  jurisdiction  was  intended 
to  continue  or  be  increased,  would  there  not  have  been  some  provi- 
sion requiring  the  Crown  to  summon  them  as  a  court  of  appeal : 
especially  as  the  4th  section  shows  that  the  Legislature  was  awake 
to  the  necessity  of  such  a  provision  ?    If  there  is  any  ambiguity  in 
the  language,  the  Court  will  construe  it  rather  as  superseding  the 
appellate  jurisdiction  of  the  Convocation  than  extending  it.     The 
appeal  clauses  may  be  considered  as  distinct  from  the  preceding 
sections,  which  are  a  mere  transcript  of  ''  The  Submission  of  the 
Clergy :  "  Concilia  Mag.  Brit.  Vol.  8,  pp.  753,  770.     The  2nd  section 
of  the  25  Hen.  YLII.  empowers  the  King  to  appoint  a  commission, 
consisting  partly  of  laymen,  to  review  the  canons.     Section  8  is 
general  in  its  terms,  and  declares  that  no  manner  of  appeals  *'  of 
what  nature,  condition,  or  quality  soever  they  be  of,"  shall  he  made 
out  of  the  realm  ;  but  that  all  appeals,  *'  of  what  nature  or  condi- 
tion soever  they  be  of,  or  what  cause  or  matter  soever  they  concern," 
shall  be  made  ''after   such  manner,  form,  and  condition*'  as  is 
limited  for  appeals  in  causes  of  matrimony,  tithes,  oblations  and 
obventions,   by  the  24  Hen.  VIII.  c.  12.     The  words  "  manner, 
form,  and  condition,"  must  be  read  in  the  same  sense  as  the  words 
"  nature,  condition,  or  quality."    The  language  of  that  section  is  wide 
[  ♦650  ]       enough  to  include  matters  touching  the  Crown  :  Rex  v.  *Wriaht  (i). 

(I)  1  Ad.  &  El.  434. 


tion  of  the  8rd,  gives  an  appeal  from  the  Archbishop's  Court  to  «. 

the  Delegates  **  like  as  in  case  of  appeal  from  the  Admiral's  Court,  ^g^^^^' 
to  hear  and  definitely  determine  such  appeals,  and  the  causes 
concerning  the  same."  But  there  never  yrsLS  an  appeal  from  the 
Admiralty  Court  in  matters  touching  the  King.  The  statute  is  a 
remedial  one,  and  perhaps  meant  to  give  a  concurrent  jurisdiction 
to  the  Convocation  and  the  Delegates,  at  the  option  of  the  parties 
grieved,  or  an  ultimate  appeal  from  the  Delegates  to  the  Convoca- 
tion ;  indeed,  that  is  the  only  way  in  which  Goodman's  case  (i)  can 
be  explained.  The  6th  section  is  conclusive  on  this  point :  it 
provides  that  appeals  from  peculiars  shall  be  made  direct  to  the 
King  in  Chancery.  Now,  matters  touching  the  King  may  arise  as 
well  in  peculiars  as  in  Diocesan  Courts ;  and  it  would  be  absurd  to  say, 
that  in  the  one  case  the  appeal  is  to  go  to  the  King  in  Chancery^ 
and  in  the  other  to  the  Convocation  < 

Borne  light  may  be  thrown  on  the  conEttuction  of  these  statutes, 
by  considering  the  eircuui stances  under  which  they  passed.  At 
the  beginning  of  the  twenty- fourth  year  of  the  reign  of  Henry  VIIL 
the  question  aB  to  the  validity  of  the  King's  marriage  with  Qtieen 
Katherine  of  Ar^agon  was  still  pending,  and  she  was  desirous  of 
&pi}ealing  to  the  Pope :  Parker  de  Antiq-  Eccl.  Brit,  338,  ed*  1605. 
On  the  other  liand,  the  King  was  desirous  of  avoiding  that,  and 
therefore  caused  the  9th  section  to  be  ijiserted  in  tbe  24  Hen.  VIIL 
c.  12,  the  effect  of  which  would  be  to  compel  her  to  bring  her 
nppeal  to  the  Upper  House  of  Convocation.  His  reason  for  select- 
ing^ that  body  was,  that  Arehbisbop  Cranraer  had  already  brought 
the  question  of  the  validity  of  that  marriage  befoie  the  Convoca* 
tion,  when  there  appeared  a  eonsiderable  ditference  of  opinion 
in  the  Lower  House,  but  in  the  Upper  House  a  large  majority 
•declared  it  void :  Burnetts  HisL  Ref.  bk.  2,  p.  129,  ed.  1679,  [  ♦e^l  ] 
After  that  session  of  Parliament  was  over,  Cranmer  summoned 
Queen  Katheriiie  to  appear  before  him  in  his  Court  at  Dunstable, 
and,  on  her  non  appearance,  pronounced  her  marriage  void:  Life 
of  Henry  tbe  Ei^htb,  by  Lord  Herbert,  347,  ed.  1649;  Strype's 
Eccl.  Mem,  bk.  1,  c-  9.  Henry,  liowever,  found  tbat  tbe  clergy 
could  not  be  relied  on,  and  therefore  determined  to  enforce  their 
"'  Submission/'  by  passing  it  into  a  law,  and  at  the  same  time  to 
provide  an  appeal  tribunal  upon  which  he  could  depend.  He 
accordingly  caused  the  25  Hen.  VIII.  e.  19,  to  be  passed.     But 

(1)  3  Dy.  2V2. 
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r.  c.  12 ;  but,  in  the  same  book,  p.  282,  tit.  '*  Appeale  (G)  Delegates," 

ExBTXB.'  ^^  ^^  stated,  that,  by  the  25  Hen.  YIII.  c.  19,  an  appeal  from  the 
Archbishops'  Courts  is  given  to  the  King  in  Chancery,  and  no 
allusion  is  made  to  matters  touching  the  Grown.  In  the  British 
Museum  there  are  seven  volumes  of  a  Digest  of  Statutes,  one 
bearing  the  name  of  Bastall,  and  two  of  which  were  compiled 
previous  to  the  24  Hen.  YIII.,  the  rest  subsequently.  Under  the 
title  '*  Appeal,"  the  25  Hen.  YIII.  is  referred  to  as  giving  an  appeal 
r  *^-^^  ]  to  the  Eang  in  ^Chancery  in  all  spiritual  matters,  but  no  mention 
whatever  is  made  of  an  appeal  to  the  Convocation  in  matters 
touching  the  King.  In  Hawkins'  P.  C,  bk.  1,  c.  19,  s.  20,  it  is 
said,  ''  The  third  offence  of  this  nature,  viz.  that  of  appealing  to 
Borne  from  any  of  the  King's  Courts,  is  made  a  p^-amunire  by 
24  Hen.  YIII.  c.  12,  and  cc.  20,  21,  and  25  Hen.  YUI.  c.  19.  by 
which  it  is  enacted,  '  that  all  such  appeals  as  formerly  were 
made  to  Bome,  shall  from  henceforth  be  made  to  the  High 
Court  of  Chancery.' "  The  same  is  stated  in  Bacon's  Abridg. 
"  Praemunire  "  (A). 

The  authorities  also  support  the  construction  now  contended  for. 
In  the  year  1695,  Dr.  Watson,  Bishop  of  St.  David's,  was  sued  in 
the  Archbishop's  Court  for  simony  and  other  offences ;  and  after 
sentence  of  deprivation  against  him,  he  appealed  to  the  Delegates ; 
and  fearing  that  they  were  about  to  decide  against  him,  he  moved 
the  Court  of  King's  Bench  for  a  prohibition,  which,  however,  was 
refused  by  the  whole  Court  :  Episcopus  St.  David  v.  Lucy  (i). 
Holt,  Ch.  J.,  in  delivering  judgment  said,  "The  notion  of  the 
deprivation  of  Bishops  by  the  Convocation  is  new,  and  started  by 
Sir  Bartholomew  Shower,  and  (by  him)  the  Convocation  has  not 
any  such  power  :  and  if  there  was  such  power  in  the  Convocation, 
it  is  presumable  that  care  would  have  been  taken  in  the  Act  of 
Hen.  YIII.,  that  there  should  have  been  an  appeal  from  them." 
In  the  report  of  the  same  case  in  Salkeld  (2),  Holt,  Ch.  J.,  is  stated 
to  have  said  that  the  Convocation  "was  a  new  fancy  of  Sir 
Bartholomew  Shower's."  The  Bishop  then  petitioned  the  House 
of  Lords  (8),  on  the  ground  that  the  sentence  of  deprivation  having 
been  passed  by  the  Archbishop  of  Canterbury,  who  had  not 
authority  to  do  it,  the  Bishop  had  just  reason  to  protect  himself 
by  his  privilege  as  a  Peer.     The  Attomey-Oeneral,  in  delivering  his 

(1)  1  Ld.  Eay.  639.  (3)  14  How,  St  Tr.  45$. 

(2)  1  Salk.  134, 
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opinion  aa  to  how  far  the  King's  supremacy  was  concerned  in  the        in  re 
question,  *Baid,  that,  **  by  the  25  Hen.  VIII.,  the  final  appeal  in  ^. 

all  ecclesiastical  causes  whatsoever  is  directed  to  be  from  the  bxetbiT'^ 
Archbishop  to  the  King  in  Chancery.  It  is  said,  with  reference  to  [  #658  ] 
OoodmarCs  case,  that  there  the  commission  was  not  issued  under 
the  25  Hen.  VIII.,  but  by  virtue  of  the  general  visitatorial  prero- 
gative of  the  Crown  in  ecclesiastical  matters ;  it  would  seem,  how- 
ever, from  two  letters  of  the  22nd  of  May,  1551,  from  Dean  Turner 
to  Secretary  Cecil,  still  extant  in  the  State  Paper  Office,  that  such 
was  not  the  case  ;  though  it  must  be  admitted  that  the  account  of 
that  contest  given  in  Strype's  Memorials,  leaves  the  matter  in 
doubt.  He  says  (i),  "February  18,  the  Archbishop  had  a  letter 
sent  to  him  by  the  Council  to  proceed  in  the  appeal  between  the 
Bishop  and  the  Dean:  for  Goodman,  after  his  deprivation,  had 
made  a  formal  appeal  unto  the  King.  But  whether  that  appeal 
was  to  be  allowed,  since  the  King  had  left  Ooodnian's  case  unto  the 
decision  of  his  Commissioners  Delegate  for  that  purpose,  and  they 
had  judged  and  deprived  him,  was  a  case  much  argued  by  the 
Judges.  And  this  was  the  opinion  of  most  of  them,  viz.  where  a 
sentence  is  given  by  Commissioners  Delegate  by  the  Prince,  the 
party  grieved  appealing,  such  appeal  is  out  of  the  order  prescribed 
by  the  said  statute.  And  the  Prince  in  that  case  may  grant  a  new 
commission  to  others  to  determine  that  appeal.  And  tliis  was  done. 
The  issue  was,  Goodman's  deprivation  stood,  but  the  Bishop  was 
constrained  to  sue  for  a  pardon."  This  matter  was  also  discussed 
in  Hutton's  case  (2).  There  Sir  Timothy  Hutton  presented  a  clerk 
to  a  living,  but  the  Bishop  refused  him,  and  .thereupon  he  com- 
plained to  the  Archbishop,  who  caused  him  to  be  instituted  and 
inducted.  The  Bishop,  and  another  clerk,  who  was'  presented  by 
the  Crown,  sued  in  the  Delegates,  and  a  prohibition  was  granted. 
**  The  opinion  of  the  Court  was,  that,  if  a  suit  be  before  an  Arch- 
deacon, whereof,  by  the  statute  of  28  Hen.  VIII.  c.  9,  the  Ordinary 
may  license  the  suit  to  a  higher  Court,  that  the  Archdeacon  *cannot,  t  *^^^  ^ 
in  such  case,  baulk  his  Ordinary,  and  send  the  case  immediately 
into  the  Arches;  for  he  hath  no  power  to  give  a  Court,  but  to 
remit  his  own  Court,  and  to  leave  it  to  the  next;  for,  since  his 
power  was  derived  from  the  Bishop,  to  whom  he  is  subordinate,  he 
must  yield  it  to  him  of  whom  he  received  it ;  and  it  was  said  that 
so  it  had  been  ruled  heretofore."     To  these  authorities  may  be 

(1)  Vol.   ii.,  Bk.   1,  c.  28,  p.  371,  (2)  Hob.  16. 

ed.  1816. 
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Rex  V.  Weedon,  referred  to  by  the  Court  of  Common  Pleas  on 
refusing  a  rule  in  this  case,  and  which  are  to  be  found  in  the 
Catalogue,  by  Dr.  Addams,  of  the  Processes  in  the  Registry  of  the 
High  Court  of  Delegates,  from  1609  to  1822,  The  distinction  is 
thus  pointed  out  in  Roll.  Abr.  tit.  "  Prerogative  le  Roy  (G),  Dele- 
gates," pi.  2 :  ''  But  it  is  to  be  observed,  that  this  appeal  to  the 
King  in  Chancery  is  solely  by  the  statute  aforesaid  (25  Hen.  VIII. 
c,  19),  upon  a  suit  in  the  Court  of  the  Archbishop,  or  in  a  peculiar 
exempt;  for  if  there  be  a  suit  on  a  general  commission  of  the 
King,  there  no  appeal  can  be  made  to  the  King  in  Chancery  within 
the  statute  26  Hen.  Vni.  c.  19,  by  the  words  aforesaid.  And 
therefore  there  may  be  an  appeal  to  the  King  generally,  as  he  is 
supreme  head  of  all  ecclesiastical  jurisdiction  within  the  realm, 
and  this  ought  to  be  on  a  bill  signed  by  him,  before  the  Chancellor 
can  make  out  the  Commission  of  Delegates  to  hear  it  But  on 
appeals  on  the  statute  25  Hen.  YIH.,  the  Chancellor  can  grant 
the  commission  of  himself,  of  course,  without  any  bill  signed. 
6  Edw.  YI. :  Stephen  Gardener  was  deprived  on  a  commission 
delegate,  and  he  appealed  to  the  King  generally,  and  not  to  him 
in  Chancery ;  and  on  this  sentence  was  repealed  1  Mar.,  as  I 
have  by  report  of  Mr.  Selden ;  and  so  it  was  done  in  The  Lord 
Hartford's  case,  1  Jac."  The  authorities  cited  in  moving  for  this 
rule,  as  explained  by  the  Lord  Chief  Justicb  of  the  Common  Pleas, 
in  delivering  the  judgment  of  the  Court  in  Gorham  v.  Bishop  of 
Exeter  {i)y  are  *all  referable  to  the  passage  in  4  Inst.  841;  bat  it 
is  evident  that  Lord  Coke  was  not  of  opinion,  that,  in  all  cases 
touching  the  King,  the  appeal  must  be  to  the  Convocation ;  for  in 
treating  of  the'Prerogative  Court  of  the  Archbishop  of  Canterbury  (2), 
after  mentioning  what  is  to  be  done  when  the  King  is  made  executor, 
he  says,  that  from  that  Court  the  appeal  is  to  the  King  in  Chancery. 
The  case  of  Dyke  v.  Walfordi^),  which  is  referred  to  by  Lord 
Campbell,  Ch.  J.,  in  delivering  the  judgment  of  the  Court  in 
Oorham  v.  Bishop  0/ Exeter  (4),  is  also  an  authority  in  point  (6). 


(1)  10  C.  B.  102. 

(2)  4  Inst.  334. 

(3)  70  R.  R.  75  (5  Moo.  P.  C. 
434). 

(4)  81  B.  E.  504  (15  Q,  B.  52). 

(5)  In  15  Jur.  889,  Martin  is 
reported  to  have  eaid,  that  the  appeal 
in  Dyhe  v.  IVal/ord  was  brought  by 
consent.       The    reporters,    however, 


learn  from  the  Attomey^Oeiierai  for 
the  Duchy  of  Lancaster,  that  it  had 
been  agreed  between  the  Attcmey^ 
General  for  the  Crown  {Sir  F.  Potfoclr) 
and  himself,  that  on  the  first  occasion 
of  the  question  between  the  Crown 
and  Duchy  arising,  the  appeal  shoxild 
be  taken  up  to  the  tribunal  of  the  last 
resort,  and  that  it  had  been  taken  for 
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(Pollock,  C.  B.  :  mdstoji's  case  (i)  shows  that  no  meeting  of  the 
Convocation,  as  a  judicial  Court,  took  place  after  the  passing  of 
the  25  Hen.  VIII.  c.  19,  up  to  the  year  1711.  By  that  case,  the 
Archbishop  and  Bishops  of  the  province  of  Canterbury,  in  Convo- 
cation assembled,  petitioned  the  Crown,  stating  that  Whiston  had 
asserted  certain  heretical  doctrines,  and  that  the  Convocation  was 
desirous  of  calling  him  before  them,  in  order  either  to  his  amend- 
ment, or  expulsion  from  the  Church  of  England ;  but  being  doubtful 
whether  they  had  jurisdiction  since  the  25  Hen.  YIII.  c.  19,  they 
prayed  the  Queen  to  lay  the  matter  before  the  Judges,  to  whom, 
with  the  Attomey-Qeneral  and  Solkitor-Oeneral,  it  was  accordingly 
referred ;  and  eight  of  the  twelve,  with  the  Attorney 'Oeneral  and 
Solicitor 'Ocneral^  concurred  in  opinion  that  the  Convocation  had  a 
jurisdiction  in  cases  of  ^heresy,  and  four  of  the  Judges  came  to  a 
different  conclusion. 


In  re 

GORHAlf 

«. 
Bishop  of 

EZBTEB. 
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(Alderson,  B.  :  That  case  is  also  mentioned  in  Burnet's  ''  History 
of  his  own  Time,"  vol.  ii.  p.  57,  and  in  Lathbury's  "  History  of  the 
Convocation,*'  p.  888.) 

In  the  reign  of  William  III.,  the  King  assembled  the  Convocation, 
and  endeavoured,  by  their  means,  to  heal  the  dissensions  of  the 
Church  :  Somers'  Tracts,  vol.  ix.  p.  587.  This  gave  rise  to  much 
discussion,  and  there  is  a  letter  of  8ir  B.  Shower's  on  the  subject 
still  extant :  Somers'  Tracts,  vol.  ix.  p.  411 ;  but  there  is  no 
suggestion  in  it  of  any  appellate  jurisdiction,  though  evidently 
written  by  a  keen  partisan. 

(They  then  argued,  that  a  case  of  duplex  querela  before  the 
Archbishop  was  not  a  *'  cause,  matter,  or  contention,  touching  the 
King,"  within  the  meaning  of  the  9th  section  of  the  24  Hen.  VIIL 
c.  12,  which  had  reference  to  the  three  classes  of  causes  mentioned 
in  the  earlier  part  of  the  statute,  viz.  ''  causes  testamentary,'* 
**  causes  of  matrimony  and  divorces,"  and  **  rights  of  tithes, 
oblations  and  obventions."  They  cited  Oughton's  Ordo  Judic. 
tit.  159,  p.  239  ;  2  Inst.  681,  682 ;  Rex  v.  The  Bishop  of  Hereford  (2), 
Elvis  V.  The  Archbishop  of  York  (3).) 

A  further  question  arises,  whether  this  Court  has  a  jurisdiction 

cussion  as  to  the  jurisdiction,  which 


granted,  on  both  sides,  that  this  would 
be  the  Judicial  Committee.  When 
the  case  occurred,  Sir  John  Jervis  was 
Att(n^iey- General  ;  and  the  appeal 
went,  as  a  matter  of  course,  to  the 
Judicial  Committee  without  any  dis- 


wae  taken  for  granted. 

(1)  15  How.  St.  Tr.  705. 

(2)  Comyns,  358. 

(3)  Hob.  320. 


^  an    opinion   that   they    had    such    jurisdiction,    bat    it    became 

msHop  OP  unnecessary  to  decide  the  point.  The  writ  of  prohibition  is  a  pre- 
rogative writ,  issuing  properly  out  of  the  Queen's  Bench.  It  is 
indeed  stated  in  Comyns'  Dig.  *'  Prohibition/'  (B.),  and  Blackstone's 
Com.  vol.  8,  p.  112,  that  the  Court  of  Exchequer  may  grant  a 
prohibition ;  but  the  authority  referred  to  for  that  position  is  the 
case  of  Lien  v.  Seyniore  (2),  and  there  the  party  obtaining  the  pro- 
hibition was  a  farmer  or  accountant  to  the  Grown.  In  Tidd's 
Practice,  vol.  1,  p.  88,  it  is  said  that  the  Court  of  Common  Pleas, 
as  well  as  the  Queen's  Bench,  has  jurisdiction  in  prohibition,  but 
the  Court  of  Exchequer  is  not  mentioned  as  having  it. 

[  662  ]  Sir   F.  Kelly,  Martin^  Peacock,  and   Badeley,  in  support  of 

the  rule: 

It  is  not  necessary  either  to  admit  or  disclaim  a  wish  to  revive 
the  Convocation,  for  this  is  a  pure  question  of  law,  to  be  determined 
solely  on  legal  principles.  The  distinction,  however,  should  be 
borne  in  mind,  between  the  Convocation  as  a  legislative  and  as  a 
judicial  body ;  and  also  between  the  meetings  of  the  Convocation 
generally,  and  those  of  the  Upper  House  only,  which  is  now  com- 
posed of  the  Archbishops  and  Bishops  of  the  realm.  Formerly,  the 
sole  taxation  of  the  clergy  belonged  to  the  Convocation,  so  that 
there  was  as  much  reason  for  their  assembling  as  for  Parliament 
meeting.  No  general  assembly  of  the  Convocation  can  take  place 
without  the  Queen's  writ ;  and  although  the  Convocation  has  now 
fallen  into  disuse,  yet  the  Upper  House  meet  annually,  as  a  matter 
of  form,  and  then  adjourn.  The  practice  by  which  the  superior 
Courts  are  governed  in  applications  of  this  nature,  is  thus  stated 
by  Lord  Mansfield,  Ch.  J.,  in  the  case  of  St,  John's  College  v. 
Todinffton  (8) :  ''  If  the  party  who  applies  for  a  prohibition  has  a 
right  to  declare,  though  the  Court  should  see  no  ground  for  the 
motion,  a  rule  to  show  cause  why  the  prohibition  should  not  be 
granted,  is  to  no  purpose ;  and  hearing  counsel  upon  the  sufficiency 
of  that  cause  is  time  mis-spent.  When  the  matter  seems  doubtful 
to  the  Court  upon  a  question  of  fact  or  law,  the  plaintiff  has  leave 
to  declare,  that  the  parties  may  have  the  fact  properly  tried  by  a 
jury,  or  the  law  solemnly  considered  as  in  a  cause.  When  the 
Court  is  clearly  of  opinion  that  there  is  sufficient  ground  for  the 

(1)  2  Or.  M.  &  B.  748.  (3)  I  Burr.  198. 

(2)  Palmer,  525. 
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prohibition,  the  defendant  has  a  right  to  put  the  plaintiff  to 
declare,  that  his  jurisdiction  be  not  taken  from  him  in  a  summary 
way,  where  no  writ  of  error  will  lie.  But  if  the  Court  be  clearly 
of  opinion  that  there  is  no  ground  for  a  prohibition,  it  ought  to  be 
denied,  without  putting  the  defendant  to  expense,  and  delaying,  in 
the  meantime,  the  exercise  of  what  appears  to  them  a  lawful  jurisdic- 
tion. This  denial  is  not  conclusive  on  the  plaintiff.  *If  there  is 
no  jurisdiction,  the  sentence  will  be  a  nullity,  and  upon  any  attempt 
fP  execute  or  enforce  it,  the  whole  may  be  tried  in  an  action."  It 
has  been  suggested,  that  this  Court  has  no  jurisdiction  in  prohibition, 
but  there  are  several  instances  in  which  it  has  been  exercised:  Roberts 
V.  Humby  (i),  Grimbley  v.  Aykroyd  (2),  In  re  Bartlett  (3). 

(PoLLOGK;  C.  B. :    There  is  no  doubt  about  our  jurisdiction  to 
grant  a  writ  of  prohibition.) 

Then  as  to  the  question  whether  the  9th  section  of  the  24  Hen.  VIII* 
c.  12,  is  incorporated  with  the  25  Hen.  VIII.  c.  19,  or  virtually 
repealed  by  it.  It  is  first  necessary  to  consider  the  language  of  the 
statutes  independently  of  authority.  One  well-known  rule  is,  that 
statutes  are  to  be  construed  according  to  their  ordinary  grammatical 
sense,  unless  such  a  construction  would  lead  to  some  absurdity 
or  inconvenience:  Becke  v.  Smith  (*),  Vin.  Abr.  Statutes  (E  6)- 
Another  rule  is,  that  the  King  shall  not  be  restrained  of  his  liberties 
or  rights  by  general  words  in  an  Act  of  Parliament :  Dwarris  on 
Statutes,  Vol.  2,  p.  668 ;  Attorney-General  v.  Donaldson  (6) ;  Vin. 
Abr.,  Statutes  (E  10).  The  collocation  of  the  provisions  of  these 
statutes  cannot  affect  their  construction,  for  statutes  are  to  be  read 
as  if  written  in  one  continuous  paragraph.  No  difference  of  opinion 
exists  as  to  the  5th,  6th,  and  7th  sections  of  the  24  Hen.  VIII. 
c.  12.  The  8th  is  also  free  from  doubt.  Those  sections  relate  to 
the  three  classes  of  cases  where  subjects  alone  are  interested ;  the 
9th  section  provides  for  the  same  causes  touching  the  King,  and 
then  the  appeal  is  to  be  from  any  of  the  Courts  aforesaid  to  the 
Upper  House  of  Convocation.  Such  being  the  state  of  the  law,  the 
25  Hen.  VIII.  c.  19,  passed ;  the  Brd  section  of  which  enacts, 
''  That  all  manner  of  appeals,  of  what  nature  or  condition  soever 
they  be  of,  or  what  cause  or  matter  soever  they  concern,  shall  be 
made  and  had  by  the  parties  aggrieved,  &c.  after  such  manner, 
form,  and   condition "  ^as  is   limited   for   appeals  in   causes   of 

(1)  49  E.  E,  535  (3  M.  &  W.  120).  (4)  46  R.  K.  567  (2  M.  &  W.  195). 

(2)  1  Ex.  479.  (5)  62  E.  E.  540  (10  M.  &  W.  117). 

(3)  77  E.  E.  543  (3  Ex.  28). 


In  re 

GOBHAM 
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[  ♦664  ] 


GOKHAM  '^ ' 

V.  c.  12.     The  Legislature  in  effect  says,  whereas,  in   those   three 

ExETKB.  classes  of  cases,  where  the  subject  is  concerned,  there  is  an  appeal 
from  the  Archdeacon  to  the  Bishop,  and  from  the  Bisliop  to  the 
Archbishop ;  but  in  matters  touching  the  King  the  appeal  is  to  the 
Upper  House  of  Convocation  ;  henceforth  the  same  modes  of  appeal 
shall  be  extended  to  all  cases.  The  words  "  manner,  form,  and 
condition,"  might  refer  only  to  the  form  of  procedure;  but  it  is 
conceded  on  all  hands,  that  they  cannot  have  that  signification 
here;  and  their  meaning  is,  ''from  the  same  Court  to  the  same 
Court,  and  with  the  same  limit  as  to  time  as  now  prevails  in 
causes  matrimoaial,  tithes,  and  oblations,  under  the  24  Hen.  VIII.** 
The  Court  of  Common  Pleas  considered,  that,  as  the  Bth  and  9th 
sections  of  that  Act  were  preceded  by  express  and  distinct  words  of 
enactment,  the  ''  manner  and  form  "  mentioned  in  the  25  Hen.  YUI. 
would  not  have  reference  to  the  appeal  given  in  suits  which  touched 
the  King ;  but  the  words  *'  manner  and  form  **  govern  the  8th 
and  9th,  as  well  as  the  Sth,  6th,  and  7th  clauses.  If  a  statute  had 
passed  declaring  that  all  tithe  causes  should  be  tried  in  the 
Court  of  Queen's  Bench,  provided  that  any  such  as  concerned  the 
Queen  should  be  tried  in  the  Court  of  Exchequer,  and  then  followed 
a  clause  that  all  causes  testamentary  should  be  tried  in  "  manner, 
form,  and  condition  aforesaid,**  the  only  construction  which  could 
be  put  on  such  an  enactment  is,  that  causes  testamentary  which 
concerned  the  Queen  should  be  tried  in  the  Court  of  Exchequer, 
and  those  which  concerned  the  subject  in  the  Court  of  Queen*a 
Bench.  The  drd  section  of  the  25  Hen.  VIII.  c.  19,  does  not 
repeal  the  9th  section  of  the  24  Hen.  YIII.  c.  12:  Bac.  Abr. 
"Ecclesiastical  Courts**  (B),  Woodd.  Lect.  vol.  i.  p.  176;  but 
extends  to  all  spiritual  causes  the  provisions  which  were  previously 
confined  to  certain  specified  causes.     Then,  if  the  9th  section  of  the 

24  Hen.  YIII.    c.  12,  is  not  repealed  by  the  8rd  section  of  the 
[  *665  ]       25  Hen.  YIII.  c.  19,  neither  is  it  repealed  "^by  the  4th  section;  for 

by  the  9th  section  of  the  24  Hen.  YIH.  an  appeal  is  given  to  the 
Upper  House  of  Convocation  from  any  of  the  Courts  aforesaid; 
whereas  the  4th  section  of  the  25  Hen.  YIII.  gives  an  appeal  to  the 
Delegates  from  the  Archbishop*s  Court  only ;  and,  consequently,  if 
it  be  construed  as  repealing  the  previous  enactment,  it  provides  no 
remedy  by  appeal  from  the  other  Courts  in  matters  touching  the 
King.    It  is  clear,  that,  in  all  cases  within  the  4th  section  of  the 

25  Hen.  YIII.,  there  can  be  no  appeal  from  the  Delegates  to  (he 
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Convocation.  The  24  Hen.  VIII.  gives  an  appeal,  in  certain  cases, 
to  the  Upper  House  of  Convocation.  The  25  Hen.  VIII.  extends 
that  provision  to  all  cases.  How  can  that  be  construed  as  giving 
an  appeal  from  the  Delegates  to  the  Convocation  ?  In  the  comment 
on  this  statute  in  Bum's  Eccl.  Law,  vol.  i.  p.  62,  it  is  said,  "  In 
the  case  of  Saul  v.  Wilson,  M.  1689,  by  the  Lords  Commissioners : 
There  lies  no  appeal  from  a  sentence  in  a  Court  of  Delegates ;  for 
they  cannot  have  any  original  jurisdiction,  because  it  is  a  matter 
grounded  upon  an  Act  of  Parliament,  and  the  Act  gives  them 
none." 

(Pollock,  C.  B.  :  Lord  Coke's  reading  on  the  statute  is  this  (i) : 
"  Where  the  matter  toucheth  the  King,  the  appeal  within  fifteen 
days  to  be  made  to  the  higher  Convocation  House  of  that  pro- 
vince, and  no  further,  but  finally  to  be  there  determined.  .  .  . 
Item,  a  general  clause,  that  all  manner  of  appeals,  what  matter 
soever  they  concern,  shall  be  made  in  such  manner,  form,  and  con- 
dition, within  the  realm,  as  it  is  above  ordered  by  24  Hen.  VIIL, 
in  the  three  causes  aforesaid ;  and  one  further  degree  in  appeals 
for  all  manner  of  causes  is  given,  viz.  from  the  Archbishop's  Court 
to  the  King  in  his  Chancery,  where  a  commission  shall  be  awarded 
for  the  determination  of  the  said  appeal,  and  from  thence  no  further." 

It  is  argued  that,  possibly,  the  Legislature  may  have  intended  to 
give  concurrent  appeals ;  but  such  a  construction  *would  be  at 
variance  with  the  language  of  the  9th  section  of  the  24  Hen.  VIII., 
which  declares  that  the  judgment  of  the  Convocation  shall  be  final ; 
and,  in  addition,  it  might  give  rise  to  conflicting  decisions  on  the 
same  subject-matter.  Suppose,  for  instance,  the  next  of  kin  contest 
a  will  propounded  by  the  executor,  the  King  having  an  interest  in 
the  codicil,  and  the  Prerogative  Court  pronounce  in  favour  of  both 
will  and  codicil ;  then  the  next  of  kin  appeal  to  the  Delegates,  who 
reverse  the  decree  both  as  to  the  will  and  codicil,  while  the  executor, 
dissatisfied  so  far  as  relates  to  the  codicil,  appeals  to  the  Convocation, 
which  confirms  both. 

The  Court  intimated  an  opinion  that  it  was  unnecessary  to 
argue  that  point. 

The  6th  section  of  the  25  Hen.  VIII.  c.  19,  which  relates  to  exempt 
jurisdictions,  may  be  thus  explained.  They  were  entirely  omitted  in 
the  24  Hen.  VIII.  c.  12,  and  the  25  Hen.  VIH.  c,  19,  passed  in  a 

(1)  4  Inst.  340. 
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OR^HAM  ti  Qjj  ^Yie  27th  of  March  it  was  sent  up  to  the  Lords ;  and  since  the 
^BHOP  OF  spiritual  Lords  had  already  consented  to  it,  there  was  no  reason  to 
apprehend  any  opposition  from  the  temporal  Lords.  The  session 
was  now  near  an  end,  so  that  they  made  haste  and  read  it  twice 
that  day,  and  the  third  time  the  next  day,  and  passed  it."  Or 
probably  the  6th  section  may  have  been  inserted,  in  consequence 
of  the  peculiars  l>eing  tenacious  of  their  exemption  from  episcopal 
jurisdiction.  The  24  Hen.  VIIL  c.  12,  and  25  Hen.  VIII.  c.  19, 
having  been  repealed  in  the  reign  of  Queen  Mary,  are  both  revived 
in  terms  by  the  1  Eliz.  c.  1,  s.  10. 

(RoLFE,  B. :  That  must  be  taken  with  this  restriction,  that  the 
law,  as  settled  by  those  two  Acts,  and  so  far  as  they  are  not  incon- 
sistent with  each  other,  shall  be  the  law  again.) 

In  Cardwell's  Synodalia,  p.  76,  some  of  the  Judges,  in  1711,  in 
answer  to  a  question  put  by  the  Queen  say,  **  After  conference  with 
the  rest  of  the  Judges,  we  are  humbly  of  opinion,  that,  of  common 
[  «667  ]  *riglit,  there  lies  an  appeal  from  all  Ecclesiastical  Courts  of  England 
to  your  Majesty,  in  virtue  of  your  supremacy  in  ecclesiastical  affairs, 
whether  the  same  be  given  by  the  express  words  of  any  Act  of  Par- 
liament or  not ;  and  that  no  Act  of  Parliament  has  taken  the  same 
away,  and,  consequently,  that  a  prosecution  of  Convocation,  not  exclud- 
ing an  appeal  to  your  Majesty,  is  not  inconsistent  with  the  statute 
1  Eliz.  c.  1,  but  reserves  the  supremacy  entire."  It  is  upon  this 
principle  that  the  Crown  has  power  to  issue  a  commission  of  review 
notwithstanding  the  25  Hen.  YIII.  c.  19,  has  declared  that  the 
decision  of  the  Delegates  shall  be  final.  The  objection,  that  if  an 
appeal  lay  to  the  Convocation  in  matters  touching  the  Crown,  it 
might  obstruct  the  course  of  justice  by  refusing  the  writ,  would 
equally  apply  to  the  House  of  Lords,  whose  appellate  jurisdiction 
has  been  exercised  from  the  most  ancient  times  of  which  there  are 
any  memorials  of  record  :  Hale's  Jurisd.  H.  L.  182. 

The  25  Hen.  YIII.  c.  19,  passed  early  in  the  year  1584  ;  at  which 
time  Archbishop  Cranmer  had  pronounced  the  marriage  of  Queen 
Katherine  void.  Under  the  24  Hen.  VIII.  c.  12,  the  only  mode  of 
appeal  to  which  the  Queen  could  have  recourse  was  to  the  Upper 
House  of  Convocation.  But  when  the  25  Hen.  VIII.  c.  19,  passed, 
the  fifteen  days  limited  for  appealing,  by  the  9th  section  of  the 
24  Hen.  VIII.  c.  12^  had  expired,  so  that  the  sentence  became  final. 

(1)  Bk.  2,  p.  147,  ed.  1679. 


gcribing  a  limited  time  within  wliich  to  appeal  to  the  Convocation,       ^^^^^ 
and  give  an  appeal  to  the  Delegates  without  any  limit  whatever?        Bisropof 

(AlderboNj  B.  :  We  do  not  conBtrue  Acts  o!  Parliament  by 
reference  to  history.  In  decicling  Hi/der  v.  Milk  (i)  on  the  Factory 
Act,  we  did  not  act  upon  what  we  knew  had  taken  place  in  Parlia- 
tnent.  Besides,  by  the  S5  Hen.  VIII.  e.  22,  which  Imeame  law  on 
the  same  day  as  the  25  Hen.  VIII.  c.  19,  the  King's  divorce  from 
Qneen  Katherine  was  confirmed  *hy  Parliament.)  [  'flbS  ] 

It  is  incorrect  to  say  that  there  are  no  precedents  of  an  appeal  to 
the  Convocation.  The  question  of  the  marriage  of  Henry  VIIL 
with  Anne  of  Cleves  was  brought  before  them  :  1  Strype,  EccK 
Mem.  573,  Latimer's  case^  which  is  another  instance,  is  thus  related 
in  Collier's  **  Eccledastical  History  of  Great  Britain/'  p-  75, 
"About  this  time,  Hngh  Latwwr's  case  was  brought  before  the 
Upper  House  of  Convocation,  This  Latimer  bad  been  dilated  in 
the  Synod  last  year  (1532),  for  maintaining  erroneous  doctrines, 
in  some  letters  written  to  one  Greenwood,  of  Cambridge ;  and  being 
required  to  take  an  oath  to  make  a  true  answer  to  interrogatories, 
he  declined  the  jurisdiction  of  the  House,  and  appealed  to  the 
King ;  but  the  King  refusing  the  application,  returned  him  to  the 
Convocation ,  upon  which  he  acknowledged  himself  mistaken,  and 
was  pardoned  on  his  submission.'' 

With  respect  to  the  Irish  statutes,  28  Hen.  VIII.  c.  6,  and 
28  Geo*  HI,  c.  32,  no  question  of  appeal  has  arisen  upon  them,  and 
they  contain  no  provisions  expressly  relating  to  matters  in  which 
the  King  is  concerned.  Besides,  the  Irish  hierarchy  and  ecclesias- 
tical law  diffei  in  many  particulars  from  the  English,  as  pointed 
out  in  Gilbert's  Exch.,  ch,  4  (2),  The  passage  cited  from  Nathaniel 
Bacon *8  work  is  of  little  authority,  it  being  the  mere  opinion  of  a 
layman  on  the  construction  of  an  Act  of  Parliament ;  and  Lord 
Chatham,  who  was  not  a  lawyer,  viewed  it  merely  as  a  poHtical  work* 
It  was  always  considered  a  strong  party  work;  and,  in  Clarke's 
"  Bibliotfaeca,''  it  is  stated  that  the  author  was  prosecuted.  Bishop 
Kicolson,  in  his  **  English  Historical  Library,**  p,  184,  says,  "  The 
great  respect  which  has  of  late  been  paid  to  Nathaniel  Bacon's 
'  Historical  Discourse  of  the  Uniformity  of  the  Government  of 
England'  will  oblige  us  to  consider  that  author  apart  from  the  refit. 
There  are  several  witty  political  and  moral  reflections  in  his  book, 
(I)  a  Ex*  6fia.  (2)  Bk.  2,  p,  142. 
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conclusions  from  weak  and  airy  premises.  His  remarks  on  the 
clergy,  upon  all  occasions,  are  so  full  of  bitterness  and  invective  as 
might  have  become  Mr.  Selden  himself,  and  are  an  evident  argu- 
ment of  the  author's  having  a  mind  to  ape  even  the  very  passions 
of  that  angry  great  man.  .  .  .  His  main  delight  was,  to  blacken 
all  our  Kings,  and  to  show  that  they  had  nothing  lovely  in  them 
but  what  was  derived  from  the  favour  and  caresses  of  the  people.** 
The  partisan  character  of  the  work  also  appears  from  the  following 
passage,  p.  188:  *'  The  Convocation  of  the  clergy,  like  somefroward 
children,  loves  not  new  dressing,  though  it  be  a  gainer  thereby. 
Before  the  Pope  and  Henry  YIH.  were  fallen  asunder,  their  masters, 
their  minds,  their  work,  all  was  double  ;  their  counsels  uncertain  ; 
their  conclusions  slow  in  production,  and  slight  in  their  fruit  and 
consequences;  sometimes  displeasing  to  the  Pope,  sometimes  to 
the  King,  generally  to  themselves ;  who,  naturally  lingering  after 
their  own  interests,  were  compelled  to  feed  the  body  that  breathed 
in  them,  rather  than  that  wherein  themselves  breathed ;  and  so, 
like  hunted  squirrels  from  bough  to  bough,  were  ever  well  tired,  yet 
hardly  escaped  with  their  own  skins  in  the  conclusion.*'  It  is  said 
that  nothing  is  found  in  the  books  of  practice  respecting  an  appeal 
to  the  Convocation  ;  but  that  is  merely  a  negative  sort  of  evidence. 
The  books  of  practice  of  half  a  century  ago  will  probably  afford 
little  information  on  the  subject  of  wager  of  battle,  though  it  was 
not  abolished  until  after  the  case  of  Ashford  v.  Thornton  (i).  Until 
the  year  1677,  there  is  no  trace  of  any  record  of  an  appeal  under 
the  25  Hen.  YIH.  c.  19,  in  a  case  in  which  the  King  was  concerned ; 
nor  again  from  1667  until  1796 ;  nor  from  that  time  until  the  case  of 
Dyke  v.  Walford  (2).  The  case  of  The  Bishop  of  St.  David's  v. 
Luq^  (3)  *has  no  application  here,  for  the  Bishop  did  not  appeal  under 
these  statutes,  but  claimed  his  privilege  as  a  Peer  of  Parliament. 
In  Whiston's  case  (4),  the  only  question  was,  whether  the  Convoca- 
tion had  an  original  jurisdiction  in  cases  of  heresy  ;  and  it  appears 
from  the  statement  of  Burnet  (6),  that  eight  of  the  Judges,  with  the 
Attomey-Genei'al  and  Solicitor-Oeneral  were  of  opinion  that  they  had 
such  jurisdiction.  In  Hutton's  case  (6),  the  King's  right  was  not  in 
question  ;  for  he  was  not  the  patron  of  the  living,  and  the  parties 
were  properly  left  to  their  legal  remedy.     Ooodman's  case  (7)  was 

(1)  19  R.  E.  349  (1  B.  &  Aid.  405).  (6)  15  How.  St.  Tr.  714. 

(2)  70  B.  E.  75  (5  Moo.  P.  C.  434).  (6)  Hob.  16. 

(3)  1  Ld.  Bay.  539.  (7)  3    Dy.   273,   nom.    Walrond  t. 
(-1)  16  How.  St  Tr.  705.  rollard. 
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not  a  proceeding  under  the  statutes  ot  Hen.  VIIL,  but  under  the 
prerogative  of  the  Crown  as  supreme  head  of  the  Church.     In  the 
case  of  The  Dean  and  Cliapter  of  Feanies  (i),  it  is  said,  "  The  visita- 
tion  of  all  donatives  of  the  King  belongs  properly  to  the  Lord 
Chancellor  of  the  realm:  N.  Br.  42a;  or  the    King   may  make 
special  Commissioners  for  this   purpose :  6  Hen.  IV.   c.   14,  and 
Goodman's  case,  10  Eliz.  Dier,  278;  where  the  Bishop  of  Bath  and 
Wells  had  a  special  commission    awarded   to    him  by  the  King 
(Edw.  VI.)  to  visit  the  Dean  and  Chapter  of  Wells ;  by  force  of 
which  authority  Goodman   was  deprived.'*    Also   in    Com.  Dig. 
"Visitor"  (A  1),  it  is  said,  that  "all  free  chapels  of  the  King's 
foundation  are  visitable  by  the  King  and  not  by  the  Ordinary :  2  Roll. 
So  all  hospitals  of  the  King's  foundation :  2  Boll.  280, 1.  17  ;  and  all 
donatives:  2  Roll.  230,  I.  20."     In  Gardener's  case,  also,  the  com- 
mission issued  by  virtue  of  the  general  power  of  visitation  which 
the  Crown  possessed,  under  the  26  Hen.  VIII.  c.  1,  as  supreme 
head  of  the  Church.    But,  in  any  view,  that  was  an  illegal  and 
tyrannical  proceeding.     Lord   Campbell,   in  his    "Lives  of  the 
Chancellors,"  vol.  ii.  p.  52,  58,  says  of  that  case,  "  The  method  of 
proceeding  against  him  was  violent,  and  was  hardly  disguised  by 
any  colour  of  law  or  justice.  ...  A  ^commission  was  issued  to 
the  Metropolitan,  three  Bishops,  and  six  laymen,  to  bring   him 
judicially  to  trial.     Having  protested  against  the  validity  of  the 
commission,  which  was  not  founded  on  any  statute  or  precedent, 
he  defended  himself  with  vigour."     In  4  Inst.  71,  Lord  Coke  says, 
'*  the  King  himself  cannot  be  Judge  in  propria  causd  ;  "  and  in  Dat/ 
V.  Savage  (2)^  Hobart,  Ch.  J.,  says,  "that  even  an  Act  of  Parlia- 
ment made  against  natural  equity,  as  to  make  a  man  Judge  in 
his  own  case,  is  void  in  itself,  for  jura  natura  sunt  immutabilia,  and 
they  are  leges  legum,''    These  principles  would  be  violated  if  an 
appeal  lay  to  the  Delegates  in  matters  touching  the  Crown,  under 
the  25  Hen.  VHI.  c.  19,  and  a  fortiori  to  the  Judicial  Committee  of 
the  Privy  Council,  under  the  2  &  8   Will.  IV.  c.  92,  and  8  &  4 
Will.  IV.  c.  41,  whose  decision  does  not  bind  the  Crown. 

(They  then  argued,  that  a  proceeding  by  duplex  quei-ela  was  "  a 
cause,  matter,  or  contention  touching  the  King  "  within  the  mean- 
ing of  the  24  Hen.  VIH.  c.  12,  s.  9.  The  following  authorities  were 
cited:  Specofs  case  (8),  1  Stark.  Ev.  pt.  2,  sect.  77;  Articuli  Cleri, 
9  Edw.  L,  c.  18;  2  Inst.  682;  Bunting  v.  Lepingwell  (4) ;  Kenn's 
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(1)  Dav.  46. 

(2)  Hob.  87. 


(3)  5  Co.  Rep.  57. 

(4)  4Co.  Eep.  29. 
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Lead.  Cae.  287,  289;  The  Attorney-General  v.  HalUtt {4)  ;  Boscoe 
on  Real  Actions,  108 ;  Com.  Dig.  '*  Trial  by  Certificate  "  (A.  1) ; 
PhiUips  V.  Bui-yi^)  ;  2  Inst.  428  ;  Sir  E.  Coke's  case  (6) ;  WillUou 
V.  Liovd  Barkley  (7) ;  Lord  Sheffield's  case  (8)  ;  Hammond's  case  (9)  ; 
Ijamh  V.  Genman  (10) ;  Slade's case  (11) ;  Lord  CromweWa case  (i») ;  T%^ 
Deanei-y  of  St.  ^Buryan,  1  Bolls  of  Parliament,  421,  462  ;  Oliver's 
Monasticon  Diocesis  Exoniensis;  Bracton  lib.  5,  f.  403,  B;  Tlu 
Bishop  of  Exeter  v.  HeU  (is) ;  Taylor's  Evid.  s.  1209 ;  Phillipps'  Ev. 
548,  550 ;  Hargrave's  Law  Tracts,  452,  457,  458,  464.) 

Cur.  adv.  vult. 

The  judgment  of  the  Coubt  was  now  delivered  by 

Pollock,  C.  B.  : 

This  was  a  rule  nisiy  granted  at  the  instance  of  the  Lord  Bishop 
of  Exeter,  to  prohibit  the  Bight  Honourable  Sir  Herbert  Jenner 
Fust,  &c.  (his  Lordship  read  the  rule).  The  facts  necessary  to  be 
stated  for  a  due  understanding  of  this  case  are  as  follows :  In  the 
year  1847  Mr.  Gorham  was  presented  by  her  Majesty  to  the  living 
of  Brampford  Speke,  in  the  diocese  of  Exeter.  The  Bishop  refused 
to  admit  Mr.  Gorham  on  the  ground  that  he  entertained  opinions 
not  in  accordance  with  the  doctrines  of  the  Church  of  England. 
Upon  this  refusal,  Mr.  Gorham  instituted  a  proceeding  by  dnplrx 
querela  against  the  Bishop  in  the  Court  of  the  Archbishop  of 
Canterbury,  complaining  of  the  decision  of  the  Bishop,  and  alleging 
that  he  entertained  no  doctrines  inconsistent  with  those  of  the 
Church.  The  case  was  heard  before  Sir  Herbert  Jenker  Fust, 
Dean  of  the  Arches,  who  dismissed  the  complaint  and  confirmed 
the  decision  of  the  Bishop.  Mr.  Gorham  then  appealed  from  the 
judgment  of  Sir  Herbert  Jenner  Fust  to  her  Majesty  in  Council; 
and  the  case  was  by  her  Majesty  referred  to  the  Judicial  Committee 
of  the  Privy  Council,  by  whom  it  was  heard  at  great  length  in  the 
month  of  February  last ;  and  in  the  month  of  March,  the  Judicial 
Committee  reported  in  favour  of  the  appeal,  and  made  a  recom- 
mendation to  her  Majesty  accordingly ;  upon  which  her  Majesty 


(1)  7  Co.  fiep.  42  b. 

(2)  Freem.  83— Q.  B. 

(3)  43  E.  E.  90  (1  Moo.  P.  C.  353). 

(4)  71  E.  E.  581  (15  M.  &  W.  97). 

(5)  Skirni.  447,  512 ;  2  T.  E.  346. 

(6)  Godb.  291. 

(7)  Plowd.  239  ;  Oodb.  308. 


(8)  2  Eoll.  317. 

(9)  Hard.  176. 

(10)  Parker,  143. 

(11)  4  Co.  B«p.  96  b. 

(12)  4  Co.  Sep.  13  a. 

(13)  Show.  P.  C.  88. 
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on  the  9th  of  March,  issued  an  Order  in  Council  to  carry  into 
effect  the  report  and  recommendation  of  the  Judicial  Committee. 

The  appeal  to  her  Majesty  in  Council  was  grounded  on  the 
statute  2  &  3  Will.  IV.  c.  92,  which  abolished  the  Court  of  Delegates 
created  by  25  Hen.  YIII.  c.  19,  s.  4,  and  enacted  that  all  appeals 
which  might  have  been  made  to  that  Court  should  thenceforth  be 
made  to  the  King  in  Council;  and  by  the  subsequent  Act  of 
3  &  4  Will.  IV.  c.  41,  s.  8,  all  such  appeals  are  to  be  heard  by  the 
Judicial  Committee. 

At  the  beginning  of  last  Easter  Term,  the  Bishop  of  Exeter 
applied  to  the  Court  of  Queen's  Bench  for  a  prohibition  to  prevent 
any  further  proceedings  on  the  Order  in  Council,  made  pursuant 
to  the  judgment  of  the  Judicial  Committee,  on  the  ground  that  the 
matter  in  controversy  was  one  which  touched  the  Queen  as  patron 
of  the  living,  and  that,  in  a  case  touching  the  Queen,  there  never 
was  an  appeal  to  the  Delegates,  and  so  neither  would  there  now  be 
an  appeal  to  her  Majesty  in  Council.  The  Court  of  Queen's  Bench, 
after  taking  some  time  to  consider,  unanimously  refused  to  grant  a 
rule.  The  Bishop  then,  later  in  the  same  Term,  made  a  similar 
application  to  the  Court  of  Common  Pleas,  and  that  Court,  in  the 
following  Term,  by  an  unanimous  decision,  also  refused  to  grant 
the  rule  applied  for.  The  judgments  of  both  those  Courts  proceeded 
on  the  ground,  that  even  supposing  the  matter  to  be  one  which 
touched  the  Queen,  still  there  was  an  appeal  to  her  Majesty  in 
Council  under  the  statute  25  Hen.  VIII.  c.  19,  altered  by  the 
subsequent  statutes  of  the  2  &  8  Will.  IV.  c.  92 ;  the  order,  therefore, 
which  had  been  made  was  legal  and  valid  ;  and  so  the  Bishop  was 
not  entitled  to  a  prohibition. 

Late  in  the  last  Term,  the  Bishop  renewed  his  application  for  a 
prohibition  by  applying  to  this  Court ;  and  under  the  circumstances 
of  the  case,  the  motion  before  us  being  made  at  a  time  when  it  was 
impossible  for  us  satisfactorily  to  look  into  the  authorities  during 
the  Term,  we  thought  it  best  to  grant  a  rule  nisi,  in  order  that  the 
matter  might  be  discussed  and  disposed  of  at  the  present  sittings, 
instead  of  being  left  to  stand  over  till  Michaelmas  Term,  as  it 
possibly  *might  have  done  if  we  had  taken  time  till  after  the  last 
Term  to  consider  whether  we  ought  or  ought  not  to  grant  a  rule 
nisi.  The  rule  having  been  thus  granted,  cause  was  shown  against 
it  on  the  29th. 

The  question  now  is,  whether  the  rule  is  to  be  made  absolute  or 
to  be  discharged.     This  involves  two  points :  first,  whether  this  is 
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r.  lb  IB  auiuiifiieu  iiiie  appeui  i«u  itiw  i^utseu  iii  \^uuucii   is  weii   luunuea : 

'exeteb^'  secondly,  whether  in  all  cases,  (touching  or  not  touching  the  Crown), 
there  is  an  appeal  from  the  Archbishop's  Court  to  the  Queen  in 
Council ;  if  there  he,  then  also  the  appeal  to  her  Majesty  in  Council 
is  authorised  by  law,  and  this  rule  cannot  be  made  absolute.  In 
the  Courts  of  Queen's  Bench  and  Common  Pleas  the  judgment  was 
founded  entirely  on  the  second  point ;  we  directed  the  attention  of 
counsel  to  the  first  point  also,  entertaining  as  we  then  did,  and 
still  do,  considerable  doubt  whether  the  matter  touches  the  Crown 
or  not.  But  we  have  thought  it  unnecessary  to  decide  this  point, 
as  we  are  all  clearly  of  opinion,  that,  whether  a  case  of  duplex 
querela  before  the  Archbishop  be  one  which  touches  the  Crown  or 
not,  there  was  an  appeal  given  by  the  25  Hen.  VIII.  c.  19,  to 
the  King  in  Chancery,  and  therefore  now  there  is  an  appeal  to  the 
Queen  in  Council.  We  have  arrived  at  this  conclusion  by  con- 
sidering what  is  the  combined  effect  of  the  two  statutes, 
24  Hen.  YIII.  c.  12,  and  25  Hen.  VIII.  c.  19,  by  which  last  statute 
the  authority  of  the  Court  of  Delegates  in  these  matters  was  first 
created  ;  for  the  Judicial  Committee,  without  any  doubt,  have  been 
substituted  for  the  Court  of  Delegates,  and  have  (at  the  least)  the 
same  jurisdiction. 

We  will  therefore  begin  with  the  24  Hen.  VIII.  c.  12.    By  that 
Act,  restraining  appeals  to  Rome  in  suits  testamentary,  matrimonial, 
and  for  tithes,  there  is,  first,  a  general  prohibition  to  all  persons, 
subjects  of  this  realm  or  resiants,  to  appeal  to  Borne  under  penalty 
of  a  puemunire ;    and  then  a  provision  by  the  5th  section,  that 
;  -ers  ]      where  the  King's  subjects  *or  resiants  within  the  King's  dominions 
had  before  used  to  appeal  to  Rome,  concerning  the  three  causes 
before  mentioned,  they  (i.e.,  the  King's  subjects  or  resiants)  should 
appeal  within  the  realm  of   England,  and  not  elsewhere,  in  the 
manner  and  form  thereinafter  pointed  out,  and  not  otherwise. 
The  Act  then  proceeds  to  describe  four  classes  of  cases : 
First,  causes   coming  before  the  Bishops'  Archdeacons,  which 
are  to  be  pursued  through    the  Bishop's    Court,  and   so   to   the 
Archbishop's  Court,   there  to  be  definitively  and  finally  ordered, 
decreed,    and   adjudged,    without   any  appellation  or  provocation 
to    any   other    person   or   persons,  Court   or  Courts.     Secondly, 
causes    commenced    before   the   Bishops    which   go  to  the  Arch- 
bishop's  Court,   in    precisely   the    same    terms   as   to    finality. 
Thirdly,  suits  commenced  before  the  Archdeacon  of  the  Archbishop, 
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whicli,  after  going  first  through  the  Court  of  Arches,  are  to 
go  before  the  Archbishop  himself,  (obviously  referring  to  the 
Court,  now  obsolete  and  absorbed  in  the  Court  of  Arches,  formerly 
held  before  the  Archbishop  in  person,  assisted  as  he  generally 
was  by  assessors).  But  this  class  of  cases  also,  when  arrived  at 
this  point,  was  to  be  definitively  and  finally  determined,  without 
any  other  or  further  process  or  appeal  to  be  thereupon  had  or  sued. 
The  fourth  class  of  cases  was  those  of  suits  commencing  (as 
this  present  case  did)  before  the  Archbishop  himself — which 
were  to  be  definitively  determined  by  him,  without  any  other 
appeal,  provocation,  or  any  other  foreign  process  out  of  this 
realm,  to  be  used  to  the  let  or  derogation  of  the  said  judgment, 
sentence,  or  decree,  otherwise  than  by  this  Act  was  limited  and 
appointed. 

This  then  was  the  state  of  the  law:  by  express  words,  the 
decision  of  all  these  appeals  by  subjects  or  resiants  grieved 
might  be  commenced  in  various  Courts;  but  in  all  of  them  the 
decision  of  the  Court  of  the  Archbishop  was  to  be  final,  other- 
wise than  was  by  that  Act  limited  and  appointed.  And  the 
words  were  general,  and  clearly  extended  (if  the  Act  had,  *but  for 
the  proviso,  stopped  here)  to  all  suits,  whether  such  as  touched 
the  Emg  or  such  as  did  not.  But  then  came  the  9th  section  as 
a  sort  of  proviso  or  qualification  of  them  all.  That  clause  enacted, 
that  in  suits  touching  the  King,  ventilate,  commenced,  or  begun  in 
any  of  the  said  Courts  (i.e.  Bishops'  or  Archbishops'  Archdeacons, 
or  Bishops'  or  Archbishops'  Courts),  the  final  appeal  should  be  to 
the  '' spiritual  prelates,  abbots,  and  priors  of  the  Upper  House 
of  Convocation  of  the  respective  provinces  where  the  suit  began  ; 
and  that  what  matter  there  should  be  determined,  appertaining, 
concerning,  or  belonging  to  the  King,  his  heirs  or  successors,  should 
stand  and  be  taken  for  a  final  decree,  and  the  same  matter  never 
after  to  come  in  question  and  debate,  to  be  examined  in  any  other 
Court."  The  true  meaning  of  this  is  clearly,  we  think,  to  repeal 
the  finality  as  to  decisions  in  the  Archbishops'  Courts  in  cases 
which  touched  the  King,  leaving  it  in  all  other  cases.  Then  came 
the  25  Hen.  VIII.  c.  19,  by  which  that  which  had  been  before  con- 
fined to  three  classes  of  ecclesiastical  cases,  was  extended  to  all. 
This  was  done,  we  think,  by  the  conjoint  operation  of  the  two 
sections,  the  8rd  and  4th ;  which,  it  may  be  well  to  observe,  form 
in  the  old  black-letter  editions  of  the  statute  only  one  paragraph. 
It  would  clearly  be  incorrect  to  say  that  the  words  of  the  8rd  section, 
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Bishop  of  make  the  Legislature  enact,  first,  that  all  these  cases  should  be 
finally  determined  without  any  appeal  from  the  Archbishop's 
Court;  and  then,  by  the  4th  section,  alter  that  provision  by 
giving  a  further  appeal  to  the  Court  of  Delegates.  It  is,  we 
think,  clearly  more  simple  and  more  reasonable  to  say,  that  the 
two  sections,  taken  together,  mean  that  the  provisions  as  to 
the  form  and  manner  of  appeals,  given  in  the  24  Hen.  YIII. 
c.  12,  and  amended  by  the  4th  section  of  the  25  Hen.  VUl. 
c.  19,  shall  extend  to  the  three  classes  in  the  24  Hen.  YLII. 
c.  12,  and  all  other  ecclesiastical  appeals  whatsoever.  And 
[  •677  ]  *if  we  do  this,  the  natural  mode  of  placing  the  sections  in  order,  will 
be  to  superadd  to  the  appeal  to  the  Archbishop's  Court  a  new  court 
of  appeal,  thereby  repealing  the  finality  of  that  Court,  and  sub- 
stituting in  its  place  the  finality  of  the  new  Court,  (viz.  the 
Court  of  Delegates,)  and  the  declaration  that  there  shall  be  no 
further  appeal  from  them.  Now,  had  the  24  Hen.  YIII.  c.  12, 
been  so  framed,  it  is  clear  that  the  Court  of  Delegates  would  have 
been  the  ultimate  court  of  appeal  provided  by  the  6th,  7th,  and 
8th  sections  of  that  Act.  The  words  of  the  three  sections  were 
general,  and  applicable  both  to  causes  touching  and  not  touching 
the  Ring ;  the  words  of  the  section  as  to  the  Court  of  Delegates  are 
general  also.  The  Archbishop's  Court  was  by  these  sections  made 
final;  the  Court  of  Delegates  is  in  like  manner  made  final.  The 
proviso  in  the  9th  section  altered  the  finality  as  to  the  Archbishop's 
Courts,  but  confined  that  finality  to  matters  not  touching  the  King. 
It  is  obvious  that  a  similar  effect  may  well  be  given  to  the  words 
which  render  final  the  decisions  of  the  Court  of  Delegates.  Indeed, 
it  was  admitted  at  the  Bar,  and  could  not  be  denied,  that  this  order 
of  the  sections  rendered  the  case  free  from  all  doubt,  and  that  the 
conclusion  (if  such  were  the  order)  would  clearly  be,  that  in  cases 
touching  the  King,  the  appeal  would  be  from  the  Archbishop's 
Court  to  the  Court  of  Delegates.  And,  after  considering  the  whole 
question,  we  are  of  opinion  that,  according  to  the  true  construction 
of  the  two  statutes,  there  was  an  appeal,  in  all  cases,  (whether  they 
touched  the  King  or  not),  from  the  Archbishop's  Court  to  the  King 
in  Chancery,  and,  therefore,  that  there  now  is  an  appeal  to  the 
Queen  in  Council. 

This  also  appears  to  be  the  result  of  the  most  eminent  of  the 
authorities  cited.    In  the  4  Inst.  887,  Lord  Coke  says,  (of  the 
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Court  of  Arches),  "From  this  Court,  the  appeal  is  to  the  King  in 
Chancery,  by  the  said  Act  of  25  Hen.  VIII.  c.  19;"  (making  no 
mention  of  any  exception  in  a  case  touching  the  Crown).  Again,  in 
that  part  which  treats  of  the  Court  of  ^Delegates,  (p.  339),  he  says, 
'^  These  Delegates  do  sit  by  force  of  the  King's  commission  in  three 
causes :  first,  when  a  sentence  is  given  in  any  ecclesiastical  cause 
by  the  Archbishop  or  his  oflBcial,"  (again  making  no  mention  of  any 
exception).  And  lastly,  in  treating  of  appeals  (p.  340),  he  says, 
(quoting  and  adopting  Lord  Dyer's  words),  "Item,  a  general  clause 
that  all  manner  of  appeals,  (what  matter  soever  they  concern,)  shall 
be  made  in  such  manner,  form,  and  condition,"  within  the  realm, 
as  it  is  above  ordered  by  the  24  Hen.  VIH.,  in  the  three  causes 
aforesaid ;  and  one  further  degree  in  appeals  for  all  manner  of 
causes  is  given,  viz.  from  the  Archbishop's  Court  to  the  King  in  his 
Chancery."  So  Com.  Dig.  tit.  "  Praerogative,"  D.  14,  after  setting 
out  the  section  of  the  25  Hen.  VIII.  c.  19,  proceeds  thus,  "  And 
therefore  in  all  ecclesiastical  causes  an  appeal  lies  to  the  Delegates." 
Blackstone  (l)  alone  of  all  the  authorities,  says,  '*  The  appeal " 
(where  the  King  himself  is  a  party)  "  does  not  lie  to  the  King  in 
Chancery,  which  would  be  absurd ;  but,  by  the  stat.  24  Hen.  VHI. 
c.  12,  to  all  the  Bishops  of  the  realm  assembled  in  the  Upper 
House  of  Convocation."  The  inaccurate  manner  in  which  the 
statute  is  quoted,  afifords  strong  ground  for  doubting  the  conclusion 
of  the  writer,  and  we  think  the  authority  of  Lord  Coke  and  of  Chief 
Baron  Comyns  is  not  outweighed  by  this  reference  to  Blackstone. 
Indeed,  if  the  passage  be  taken  to  the  letter,  it  confines  the  appeal 
to  the  Convocation  to  those  cases  in  which  the  King  himself  is  a 
party ;  and  it  is  quite  clear  that  her  Majesty  is  not  a  party  to  these 
proceedings,  and  so  it  would  be  no  authority  in  this  case  at  all. 

The  Courts  of  Queen's  Bench  and  Common  Pleas  came  to  the 
conclusion  that  the  appeal  to  the  Convocation  was  altogether 
abolished  by  the  effect  of  the  second  statute.  They  both  thought, 
that  when  by  the  express  provision  of  *the  4th  section  in  the 
25  Hen.  VIII.  c.  19,  a  new  appeal  was  given  to  all  parties  grieved 
without  any  exception,  and  a  new  tribunal  was  constituted  for  the 
purpose,  and  no  further  appeal  was  to  be  had  or  made  from  the 
same,  this  was  in  effect  a  repeal  of  the  exceptional  right  of  appeal 
given  by  the  24  Hen.  VIII.  in  the  particular  cases  of  matters 
touching  the  Crown.  And  in  support  of  this  view  of  the  case 
reliance  was  placed  on  the  fact,  that  no  appeal  to  Convocation  ever 
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r,  elapsed  since  the  passing  of  these  statutes ;  and,  on  the  other  hand, 

^Exbtbr!'^     it  was  shown,  that  in  several  cases  since  the  reign  of  Henry  VIII., 
(certainly  in  five,  perhaps  in  more)  in  which  the  King  was  con- 
cerned, an  appeal  has  been  made  to  the  Delegates,  without  objection. 
The  conclusion   at  which   the  Courts  of  Queen's  Bench   and 
Common  Pleas  have  arrived  seems  to  us  so  reasonable  a  construc- 
tion of  the  statutes,  explained  as  they  are  by  subsequent  usage  and 
contradicted  by  no  contrary  practice,  that  but  for  the  authority  of 
Lord  Coke,  followed  by  a  great  number  of  other  text-writers  of 
eminence,  we  should  at  once  have  adopted  ifc.    We  feel,  however, 
that  the  authority  of  Lord  Coke  is  not  to  be  lightly  disregarded ; 
and  certainly  in  the  4th  Institute  he  speaks  of  the  Court  of  Con- 
vocation as  a  Court  to  which  there  was  an  appeal  under  the  statutes 
in  question  in  cases  touching  the  King.     This  is  expressly  stated 
under  the  head  of  ''  Court  of  Convocation,"  in  p.  823,  and  again 
under  the  head  of  ''  Appeals,*'  in  p.  839.    It  is  true  that  in  the 
latter  passage  Lord  Coke  is  not  speaking  from  his  own  mind,  but  is 
only  giving  the  report  of  Lord  Dyer;  but  we  think  it  must  be 
inferred,  that  he  meant  to  adopt  as  good  law  what  he  so  states  him- 
self to  have  received  from  Lord  Dyer.    What  Lord  Coke  thus 
states,  namely,  that  in  matters  which  touch  the  King  there  is  an 
appeal  to  the  Upper  House  of  Convocation,  has  been  adopted  by  a 
great  number  of  writers  of  the  highest  eminence,  including  Lord 
[  ♦680  ]       Chief  Baron   Comyns,   Ayliflfe  in  ♦his   "  Parergon,"  and  others. 
These  subsequent  authorities,  it  was  said,  do  not  add  anything  to 
the  weight  of  the  original  authority  of  Lord  Coke,  from  whom  they 
obviously  took  their  law ;  nor  do  they,  save  only  that  their  adoption 
of  what  had  been  laid  down  by  Lord  Coke  proves  that  they  did  not 
doubt  its  accuracy.    It  was  indeed  a  matter  of  little  or  no  practical 
importance,   and    in   all   probability  they  adopted    Lord  Coke's 
authority  without  much  or  perhaps  any  investigation.     Still  the 
result  of  the  whole  is,  that  Lord  Coke,  writing  long  after  the  reign 
of  Henry  YIIL,  says  there  is  in  matters  touching  the  King  an  appeal 
to  the  Convocation,  and  many  subsequent  text- writers  of  great 
eminence  down  to  very  modern  times  assert  the  same.    In  the 
present  case  this  is  rather  matter  of  curious  speculation  than  of 
any  practical  importance,  for  in  either  view  of  the  case,  the  pro- 
ceedings before  the  Judicial  Committee  were  well  founded,  and  in 
either  view  of  the  case  there  can  now  be  no  further  appeal.     If  the 
second  statute,  25  Hen.  YIII.  c.  19,  repealed  the  9th  section  of  the 
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former  statute,  the  proceedings  questioned  by  the  present  applica- 
tion are  perfectly  regular.  So,  if  the  second  statute  merely  gave  a 
further  appeal  in  all  cases  to  the  Delegates,  equally  the  proceedings 
before  the  Judicial  Committee  now  questioned  are  regular,  and 
there  can  now  be  no  further  appeal  of  any  sort,  as  the  8rd  section 
of  the  2  &  8  Will.  IV.  c.  92,  expressly  makes  the  judgment,  order, 
or  decree  under  that  statute,  final  and  definitive. 

If  we  were  compelled  to  decide  this  question,  we  should  probably 
come  to  the  same  conclusion  as  the  other  Courts  of  Westminster  Hall, 
viz.  that,  in  effect,  the  stat.  25  Hen.  YIII.  c.  19,  did  repeal  the 
clause  in  the  24  Hen.  YIII.  c.  12,  s.  9,  which,  in  causes  touching 
the  Crown,  gave  an  appeal  to  the  Convocation.  There  is  on  the 
one  hand  what  appears  to  us  to  be  a  reasonable  construction  of  the 
statute,  supported  by  all  the  practice  that  is  known  to  exist  on  the 
subject,  and  opposed  by  none.  On  the  other  hand,  there  is  the 
authority  *of  Lord  Coke  and  the  text-writers,  that  some  appeal  did 
exist  to  the  prelates  of  the  Upper  House,  in  causes  touching  the 
King.  But  as  we  have  observed,  this  is  now  practically  of  no 
importance.  The  question  before  us  is  not  whether  there  was, 
after  the  passing  of  the  25  Hen.  YIII.  c.  19,  some  appeal  to  the 
Convocation,  in  some  stage  of  causes  touching  the  King,  but 
whether  in  all  manner  of  (ecclesiastical)  causes,  there  was  an 
appeal  from  the  Archbishop's  Court  to  the  King  in  Chancery  ;  and 
we  think  there  was,  and  that,  therefore,  there  now  is  to  the  Queen 
in  Council.  Our  judgment  is  founded  on  what  we  hold  to  be  the 
true  construction  of  the  Act,  and  on  the  eminent  authorities  already 
referred  to,  which  it  has  been  incorrectly  stated  lead  to  a  contrary 
conclusion. 

The  view  we  have  taken  may  be  fortified  by  some  matters 
presented  to  us  in  the  course  of  the  argument.  The  section  of  the 
25  Hen.  YIII.  c.  19,  which  gives  the  appeal  to  the  Delegates, 
expressly  says,  "  A  commission  shall  be  directed  like  as  in  case  of 
appeal  from  the  Admiral's  Court."  Now  it  is  well  known  that  the 
appeal  from  the  Court  of  Admiralty  to  the  Delegates  has  always 
been  of  all  manner  of  causes,  whether  touching  the  Crown  or  not. 
It  was  further  noticed,  that  in  the  Irish  statute  28  Hen.  YIII.  c.  6, 
following  the  course  (very  generally  adopted)  of  assimilating  the 
law  of  Ireland  to  the  law  of  England,  the  appeal  to  Eome  is  taken 
away,  and  an  appeal  given  precisely  according  to  the  construction 
of  the  English  statutes  adopted  by  the  Courts  of  Queen's  Bench 
and   Common   Pleas.      It  is   true,   there  may  not  have   been  a 
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this  country;  but  there  certainly  was  a  Convocation;  and 
undoubtedly  there  were  *'  spiritual  prelates "  to  whom  the  appeal 
might  have  been  given,  if  it  were  necessary  (as  it  was  generally 
thought  to  be)  to  assimilate  the  practice  in  Ireland  with  the  practice 
in  England,  and  if  in  fact  there  was  an  appeal  in  England  to  tlie 
spiritual  prelates  in  the  Convocation  here.  Lastly,  we  may  remark 
[  •682  ]  *that  the  stat.  25  Hen.  VIII.  c.  19,  by  giving  the  appeals  in  all 
causes  ecclesiastical  from  the  Archdeacon  to  the  Bishop  or  Ordinary, 
and  from  him  to  the  Metropolitan  or  Archbishop,  and  from  him  to 
the  King,  and  no  further,  (if  such  was  the  effect  of  the  statute),  did 
but  restore  the  ancient  law  of  the  land  as  settled,  on  this  point,  by 
the  Constitutions  of  Clarendon,  in  the  reign  of  Hen.  II.  a.d.  1164. 
The  Constitutions  of  Clarendon  were  directed  against  the  encroach- 
ments of  ecclesiastical  power,  and  the  usurpations  of  the  papal 
authority ;  and  next  to  the  Great  Charter  itself,  they  have  been 
always  considered  as  a  security  for  the  independence  of  the 
kingdom,  and  the  liberty  of  its  subjects.  These  last  observations 
would  not,  of  themselves,  be  sufficient  to  support  our  decision  ;  but 
they  add  strength  and  reason  to  the  authorities  we  have  cited,  and 
they  illustrate  the  construction  of  the  statutes  which  we  have  felt 
ourselves  bound  to  adopt. 

On  the  whole,  therefore,  entertaining,  as  we  do,  no  doubt  upon 
the  question  before  us,  and  concurring  with  the  other  Courts  of 
Westminster  Hall,  and,  as  far  as  we  know,  with  every  Judge  of  all 
the  Courts,  we  do  not  think  that  we  should  be  justified  in  creating 
the  delay  and  expense  of  further  proceedings  with  a  view  to  take 
the  opinion  of  the  House  of  Lords  ;  and  our  judgment  is,  that  the 

rule  be  discharged  with  costs. 

Rule  discharged,  with  costs. 


[683 


1850.         VINCENT  V.  The  BISHOP  of  80D0R  and  MAN  and 
""jSt  Others  (I). 

(5  Ex.  683-695 ;  S.  C.  19  L.  J.  Ex.  366.) 

By  deed,  certain  estates  were  settled  to  the  use  of  such  person  or  persons, 
in  such  parts,  shares,  and  proportions,  manner,  and  form,  and  for  such 
ends,  intents,  and  purposes,  and  under  and  subject  to  such  powers,  pro- 
visoes, and  limitations  as  SS.  S.  should,  by  deed,  as  therein  mentioned,  or 

(1)  See  the  opinion  of  the  Court  of      subsequent  proceedings  in  Chancery, 
Common  Pleas  upon  the  same  case,      4  De  G.  &  Sm.  294. 
79  B.  B.  809  (8  0.  B.  905),  and  the 
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by  her  last  will  and  testament,  or  any  writing  purporting  to  be  or  in  the 
nature  of  a  last  will  and  testament,  to  be  by  her  signed  and  published  in 
the  presence  of  and  attested  by  two  or  more  credible  witnesses,  and  which 
she  was  thereby  authorised  to  make  and  execute,  direct  or  appoint. 

S.  S.,  by  her  will,  dated  in  1826,  (in  which  year  the  testatrix  died), 
devised  the  estate  to  certain  persons,  and  appointed  executors,  and  signed 
and  sealed  her  said  will.  The  attestation  clause  was  as  follows  :  '*  Signed 
and  sealed  in  the  presence  of  H.  0.,  of  &c.,  and  M.  E.,  of  &c." 

Held,  that,  as  sealing  the  will  in  the  presence  of  two  witnesses  amounted 
to  a  publication  of  it,  the  attestation  sufficiently  expressed  that  the  will  was 
published,  and  that  the  publication  was  attested  as  required  by  the  power, 
and,  therefore,  that  the  power  was  well  executed. 

This  was  a  special  case  sent  for  the  opinion  of  this  Court  by 
Vice-Chancellor  Wigram. 

Prior  to  and  in  contemplation  of  the  marriage  then  intended, 
and  soon  afterwards  solemnized  between  the  Bev.  John  Ireland, 
clerk,  afterwards  Dean  of  Westminster,  deceased,  and  Susanna 
Short,  spinster,  also  deceased,  by  indentures  of  lease  and  release  and 
settlement,  the  release  and  settlement  bearing  date  the  28th  of 
January,  1794,  a  certain  freehold  estate,  held  for  certain  lives  still 
in  existence,  and  limited  in  its  creation  to  the  lessee,  his  executors, 
administrators,  and  assigns,  was  conveyed  to  the  trustees  of  the  said 
settlement,  their  executors,  administrators,  and  assigns,  to  certain 
uses  in  favour  of  the  said  John  Ireland  and  Susanna  Short,  and 
their  issue,  which  have  since  failed,  and  after  the  determination 
thereof,  to  the  uses  following,  that  is  to  say,  **  to  the  use  of  such 
person  or  persons,  in  such  parts,  shares  and  proportions,  manner 
and  form,  and  for  such  ends,  intents  and  purposes,  and  under  and 
subject  to  such  powers,  provisoes,  and  limitations,  as  the  said 
Susanna  Short  shall,  at  any  time  or  times,  during  and  notwith- 
standing her  intended  coverture,  by  any  deed  or  deeds,  writing  or 
writings,  with  or  without  power  of  revocation,  to  be  by  her  sealed  and 
delivered  in  the  presence  of  and  attested  by  two  or  more  credible  wit- 
nesses, or  by  her  last  will  and  testament  in  writing,  or  any  writing 
purporting  to  be  or  in  the  nature  of  her  last  will  and  testament,  to 
be  by  her  signed  and  published  in  the  presence  of  and  attested  by 
the  like  number  of  witnesses,  and  which  deed  or  deeds  and  will  she 
*is  hereby  authorised  to  make  and  execute  notwithstanding  her  said 
intended  coverture,  direct  or  appoint,  and  in  default  of  and  subject 
to  such  direction  or  appointment,  to  the  use  of  the  said  John 
Ireland,  his  executors,  administrators  and  assigns,  for  their  own  use 
and  benefit,  and  to  no  other  use  and  intent  or  purpose  whatsoever.*' 

The  said  Susanna  Ireland  (formerly  Susanna  Short)  made  and 
executed  her  last  will  and  testament  in  writing,  or  appointment  in 
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Blshop  of  she  devised  the  said  estate  comprised  in  the  said  settlement  after 
^^  JiAN^^^  the  death  of  her  said  husband,  to  certain  of  her  relations  in  her 
said  will  named,  and  she  appointed  her  executors,  and  concluded  her 
said  will,  in  the  words  and  figures  and  form  following,  that  is  to 
say :  "  I  appoint  for  executors  of  this  my  will  the  Rev.  Thomas 
Vowler  Short,  the  Rev.  William  Short  (my  two  nephews),  and  Ralph 
Barnes,  Esq.,  attorney-at-law,  executor. 

"  Susanna  Ireland,  (L.S.). 

**  February  17,  1826. 

**  Signed  and  sealed  in  the  presence  of  Humphrey  Pritchetl, 
apothecary,  13,  Great  Queen  Street,  Westminster,  Mary  Eames, 
housekeeper  to  Mrs.  Ireland.'* 

The  said  Susanna  departed  this  life  on  the  Ist  of  November, 
1826,  and  in  the  lifetime  of  her  said  husband,  without  having 
altered  or  revoked  her  said  will,  which  has  been  duly  proved, 
pursuant  to  an  Order  of  her  Majesty  in  Council,  made  on  the  4th 
of  March,  1847,  confirming  a  report  of  the  Judicial  Committee  of 
the  Privy  Council  in  a  case  of  appeal  from  a  sentence  of  the 
Prerogative  Court  of  the  Archbishop  of  Canterbury.  The  said  John 
Ireland  has  also  departed  this  life.  In  this  suit,  which  is  depending 
in  the  Court  of  Chancery,  between  the  executora  of  the  said  John 
Ireland  and  executors  of  the  said  Susanna  Ireland,  and  other 
persons  interested  in  their  respective  estates,  it  has  become 
[  *685  ]  necessary  to  determine  whether  the  said  will  of  *the  said  Susanna 
Ireland  is  a  valid  exercise  of  the  power  of  appointment  of  the  said 
estate,  which  was  so  given  or  limited  to  her  by  the  said  release  and 
settlement  of  the  28th  of  January,  1794,  as  aforesaid. 

The  case  then  proceeded  to  set  out  certain  evidence  to  establish 
a  publication  of  the  will ;  but  the  plaintiff's  counsel  admitted  that 
there  had  been  such  a  publication  of  the  will. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  said 
Susanna  Ireland's  will,  or  appointment  in  the  nature  of  a  will,  was 
a  due  execution  of  the  said  power  of  appointment  so  limited  or 
given  to  the  said  Susanna  Ireland  by  or  contained  in  the  said 
indenture  of  release  of  the  28th  of  January,  1794. 

The  case  was  argued  in  last  Easter  Term  (May  3),  and  Trinity 
Term  (May  29),  by 

Malim  for  the  plaintiff : 
The  plaintiff  adinitij  thai  there  hm  been  a  publication  in  fuel  of 
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Susanna  Ireland's  will,  or  appointment  in  the  nature  of  a  will,  but 
contends  that  the  instrument  in  question  was  not  a  due  execution 
of  the  power  of  appointment  given  to  her  by  the  indenture  of  release 
and  settlement  of  the  28th  of  January,  1794.  By  the  terms  of  that 
deed,  the  publication  of  the  will  must  be  attested.  There  is  an 
absence  of  such  attestation  here.  In  Wiight  v.  Wakeford  (i),  which 
was  sent  by  Lord  Eldon  (2)  for  the  opinion  of  the  Court  of  Common 
Pleas,  it  was  held  by  the  majority  of  the  Court,  dissentiente  Mans- 
field, Ch.  J.,  that  a  mere  direction  that  a  deed  shall  be  under  the 
hand  and  seal  of  a  party,  attested  by  witnesses,  requires  the  attes- 
tation signed  by  the  witnesses  to  express  that  the  deed  was  both 
signed  and  sealed  in  their  presence.  In  that  case  the  power  was 
required  to  be  executed  "  with  the  consent  of  Thomas  Wood  the 
elder  and  Thomas  Wood  the  younger,  testified  by  any  writing  under 
their  hands  and  seals,  attested  by  two  *or  more  credible  witnesses." 
The  attestation  contained  the  words  ''  sealed  and  delivered  "  only, 
and  was  held  to  be  insufficient.  In  Doe  v.  Peach  (3),  the  Court  of 
King's  Bench  ruled  in  compliance  with  the  preceding  case,  at  the 
same  time  expressing  the  respect  they  entertained  for  the  opinion 
of  Mansfield,  Ch.  J.  Lord  Ellenborouoh,  Ch.  J.,  there  said,  in 
delivering  the  judgment  of  the  Court,  '*  It  seems  to  us,  that,  to 
make  a  due  execution  of  the  power,  there  must  be  a  making  of  an 
instrument  with  all  the  forms  required  by  the  power,  and  that  there 
must  be  an  attestation  of  its  execution  with  all  those  forms.'* 
These  cases  were  followed  by  Wright  v.  Barlow  (4),  in  which  the 
Court  of  King's  Bench  adhered  to  their  previous  decisions,  and  said, 
that  they  felt  themselves  bound  by  Doe  v.  Peach,  These  cases 
settled  the  question  as  to  deeds.  In  Moodie  v.  Reid  (5),  a  power  to 
be  executed  by  will  or  any  writing  or  appointment  in  the  nature  of 
a  will,  to  be  signed  and  published  in  the  presence  of  and  attested 
by  two  or  more  credible  witnesses,  was  held  to  be  not  well  executed 
by  a  will  signed  by  the  donee,  and  attested  thus:  Witness  B.  H. 
and  J.  H."  The  last  words  of  the  will  were,  "these  my  last 
bequests  signed  by  me,'*  &c.,  and  then  the  word  "  witness  "  and 
the  names  of  the  witnesses  followed.  Lord  Ch.  J.  Gibbs  held,  that 
the  witnesses  had  clearly  attested  the  signing,  but  that  there  was 
no  attestation  of  the  publication.  The  learned  Chief  Justice  there 
says,  that  he  does  not  clearly  understood  what  the  publication  of  a 
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(1)  4  Taunt.  213 ;  see  p.  837,  below. 

(2)  17  Ves.  Jr.  454. 

(3)  15  K.  E.  361  (2  M.  &  S.  576). 


(4)  16  B.  E.  339  (3  M.  &  S.  512). 

(5)  16  E.  E.  257  (1  Madd.  516 ;  .S.  0, 
7  Taunt.  355). 


Bishop  of    designates  that  he  means  to  give  effect  to  a  paper  as  his  will ;  and 
^llAN^^^    the  observations  of  Sir  John  Leach,  in  Stanhope  v.  /veir(i),  are  to 
the  same  effect.     In  Doe  v.  Pierce  (2),  it  was  held,  that  a  power  to 
[  '^7  ]      appoint  by  deed  or  writing  under  the  donee's  hand  *and  seal,  and 
attested  by  two  or  more  credible  witnesses,  was  not  properly  pur- 
sued by  a  will,  apparently  under  the  testator's  hand  and  seal,  which 
seal  an  attesting  witness  believed  was  affixed  before  execution  and 
attestation,  if  the  attestation  did  not  notice  the  sealing  as  well  as 
the  signing;  the  Court  holding  the  case  to  be  undistinguishable 
from  that  of  Wright  v.  Wakeford.     The  cases  of  Allen  v.  Brad- 
ahatv  (3),  and  Oeorge  v.  Rielly  (4),  may  also  be  referred  to  as  bearing 
upon  this  subject.     The  case  of  Mackinley  v.  Si«oh(5),  will  no  doubt 
be  relied  upon  by  the  defendants ;  there  Vice-Chancellor  Shadwbll 
said,  '*  The  next  question  is  as  to  the  execution  of  the  power.     The 
father's  will  requires  that  the  power  shall  be  exercised  by  his 
daughter,  either  by  a  deed  or  instrument  in  writing  to  be  by  her 
sealed  and  delivered  in  the  presence  of  and  to  be  attested  by  two  or 
more  witnesses,  or  by  her  last  will  and  testament  in  writing,  or  any 
writing  purporting  to  be  or  being  in  the  nature  of  her  last  will  and 
testament,  to  be  by  her  signed  and  published  in  the  presence  of  and 
to  be  attested  by  the  like  number  of  witnesses.     Now  I  find  no  legal 
definition  or  explanation  of  the  meaning  of  the  term  '  publication ; ' 
and  therefore,  if  it  appears  that  a  testatrix  has  produced  her  will  to 
witnesses,  and  has  signed  and  sealed  it  in  their  presence,  and  they 
have  attested  that  she  has  done  so,  I  must  take  it  that  she  has 
published  the  document  in  their  presence.     I  am  of  opinion,  there- 
fore, that  the  power  has  been  duly  exercised  in  point  of  form.*'    The 
correctness  of  that  decision  is  questionable,  as  several  of  the  most 
important  authorities  upon  the  point  were  not  cited.     In  Watermati 
V.  Smith  (6),  it  was  held  to  make  no  difference  that  the  deed  was  to 
be  executed  in  the  presence  of  and  attested   by  the  witnesses, 
although  it  was  insisted  that  the  execution  was  the  thing  to  be 
[  *688  ]       attested ;    *but   there   Yice-Chancellor   Shadwell  said,    that  the 
question  was  quite  different  from  the  question  as  to  publication. 
In  Ward  v.  Swift  (7),   the  instrument  was  signed,   sealed,  and 
delivered,  as  and  for  the  last  will  and  testament  of  the  testatrix, 

(1)  2  Sim.  &  St.  37.  (5)  42  R.  R.  240  (8  Sim.  561). 

(2)  16  R.  R.  634  (6  Taunt.  402).  (6)  9  Sim.  629. 

(3)  1  Curt,  110.  (7)  1  Or.  &  M.  171. 

(4|  2  Curt.  K 


the  power  which  requked  the  publication  to  be  attested  was  well  bishop  of 
executed.  That  case  is  therefore  clearly  distinguishable  from  the  ^^*/^'*^ 
present.  Warren  v.  Postlethtvaite  (i),  and  Lempriere  v.  Valpy  (2), 
may  be  relied  upon  by  the  defendants.  In  Burdett  v.  Spilsbury  (3), 
lands  were  limited  to  such  uses,  &c.,  as  L.  H.  W.  should  appoint 
by  her  last  will  and  testament  in  writing,  to  be  by  her  signed, 
sealed,  and  published  in  the  presence  of  and  attested  by  three  or 
more  credible  witnesses.  L.  H.  W.  signed  and  sealed  an  instru- 
ment, containing  an  appointment,  which  commenced  thus :  *'  I, 
L.  H.  W.,  do  publish  and  declare  this  to  be  my  last  will  and 
testament ; ''  and  it  ended  thus  :  ''  I  declare  this  only  to  be  my  last 
will  and  testament ;  in  witness  whereof,  I  have  to  this  my  last  will 
and  testament  set  my  hand  and  seal,  the  12th  of  September  "  &c. 
The  attestation  was  thus:  **  Witness  C.  B.,  E.  B.,  A.  B.,"  and  the 
House  of  Lords  held  that  the  power  was  well  executed.  But  there 
the  publication  appeared  upon  the  face  of  the  instrument,  and  the 
attestation  was  general.  In  the  present  case,  the  fact  of  publication 
does  not  so  appear,  and  the  attestation  is  confined  to  the  signing 
and  sealing  of  the  instrument.  A  seal  is  not  the  badge  of  a  will, 
but  of  a  deed.  And,  although  the  witnesses  saw  the  testatrix  sign 
the  instrument,  they  might  have  well  considered  it  to  have  been  a 
deed  ifUer  vivos.  In  Bartholomew  v.  Harris  (4),  the  words  of  the 
attestation  clause  were,  ''  We  the  undersigned  attest  to  have  seen 
the  testator  sign  the  above  will ;  *'  and  the  YiOR-CHANCfiLLOR  there 
said,  "  that  appears  to  me  to  be,  of  itself,  a  sufficient  ^testification  [  *689  ] 
by  the  witnesses,  that  they  saw  the  testator  sign  what  they  knew  to 
be  his  will ;  in  what  words  it  was  communicated,  or  by  what  acts 
made  known,  is  utterly  indifferent." 

Humphry,  for  the  defendant : 

First,  according  to  the  language  of  this  power,  it  is  the  instrument 
itself  which  is  to  be  attested,  and  not  the  ceremony  of  publication. 
Secondly,  publication  is  not  of  itself  a  specific  act,  but  the  result  of 
a  due  execution  of  the  testamentary  instrument.  Thirdly,  even  if 
publication  be  considered  as  a  specific  act,  sealing  is  a  publication 
within  the  terms  of  the  power,  and  that  is  attested.  The  meaning 
of  the  word  "publication,"  before  the  1  Vict.  c.  26,  was  settled  by 
several  authorities.     Curteis  v.  Kenrick  (6)  decided  that  delivery  was 

(1)  1  CoU.  C.  0.  171.  (4)  16  Sim.  78. 

(2)  5  Sim.  108.  (6)  3  M.  &  W.  461. 

(3)  69  B.  E.  106  (10  01.  &Fin.  340). 
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Bishop  OF  Spilsbury  v.  Burdett{i),  Goltman,  J.,  observes,  that  in  none  of  the 
^^m!^^^  cases  respecting  the  execution  of  powers  "  have  the  instraments 
been  held  to  be  well  executed  unless  the  attestation  itself,  either 
stated  in  express  terms,  or  showed  by  equivalent  expressions,  that 
the  requisite  conditions  had  been  complied  with."  And  Aldbbsok,  B., 
there  says  (2),  that  any  words  in  the  attestation,  showing  the  will 
or  instrument  to  have  been  completed  as  an  operative  instroment, 
will  satisfy  the  word  '  published/  or  the  word  *  delivered,'  in  a  power. 
In  Viner's  Abridg.  "  Devise,"  (N.  2),  pi.  16,  it  is  said,  "  upon  a  trial 
at  Bar  in  this  Court,  in  an  issue  out  of  chancery,  first,  it  was  resolved 
by  the  whole  Court,  that  if  a  man  draws  up  his  own  will  and  sends 
it  to  counsel  to.be  advised  of  the  legality  of  it,  this  is  no  will  unless 
it  has  a  publication  after  he  receives  it  back  from  his  counsel. 
Secondly,  it  was  resolved,  that,  if  after  his  will  came  from  counsel 
with  alterations  made  by  counsel,  the  party  puts  his  seal  to  it,  or 
[•690]  subscribes  his  name,  or  writes  upon  it  *This  is  my  will,'  ^though 
there  be  no  witnesses  to  it,  yet  this  is  a  good  publication,  because 
any  of  those  declare  his  intent  that  that  should  be  his  wUl."  In 
the  same  work, ''  Devise  "  (N.  7),  pi.  12,  reference  is  made  to  a  case 
of  Peate  v.  Ougley  («),  which  decided,  that,  since  the  29  Car.  11. 
c.  8,  s.  5,  *'  there  is  no  necessity  that  the  witnesses  see  the  testator 
write  his  name ;  and  if  he  writes  these  words,  '  signed,  sealed,  and 
published  as  his  will,'  and  prays  the  witnesses  to  subscribe  their 
names  to  that,  it  will  be  a  sufficient  publication  of  his  will,  though 
the  witnesses  do  not  hear  him  declare  it  to  be  his  will."  And  Sir 
J.  HoUis  mentioned  a  case  determined  by  Lord  Chancellor  Shaftbs- 
BURT  before  the  29  Car.  II.,  where  a  man  wrote  his  will  with  his 
own  hand,  and  also  these  words,  *'  signed,  sealed,  and  published  in 
the  presence  of,"  and  no  witnesses  had  subscribed  it,  it  was  held 
to  be  "  a  sufficient  publication."  Wallis  v.  WaUiSy  T.  1762,  cited  in 
4  Burn's  Eccles.  Law,  p.  100,  9th  ed.,  is  an  authority  to  the  same 
effect.  In  Ti-unnier  v.  Jackson,  also  cited  in  4  Burn's  Eccles.  Law, 
p.  102,  *'  the  witnesses  were  deceived  by  the  testator  at  the  time  of 
the  execution,  and  were  led  to  believe,  from  the  words  used  by  the 
testator  at  the  execution  of  the  instrument,  that  it  was  a  deed  and 
not  a  will.  It  was  delivered  as  his  act  and  deed  ;  and  the  words 
"sealed  and  delivered"  were  put  above  the  place  where  the 
witnesses  were  to  subscribe  their  names.     And  it  was  adjudged  by 

(1)  9  Ad.  &  El.i^942.  (3)  Comyns,  197. 

(2)  9  Ad.,&  El.  967, 


families,  from  having  it  known  that  a  person  had  made  his  will,     bishop  of 

that  this  was  a  suflScient  execution.'*     Also  in  White  v.  Trustees  of    Sodor  and 

^  Man. 

the  British  Museum  (i),  it  was  held  that  a  will  of  lands,  subscribed 
by  three  witnesses  in  the  presence  and  at  the  request  of  the  testator, 
is  sufficiently  attested  within  the  Statute  of  Frauds,  although  none 
of  the  witnesses  saw  the  testator's  signature,  and  only  one  of  them 
knew  what  the  paper  was.  Mackinley  v.  *Sison  (2)  is  an  express  [  *69i  ] 
authority  that  sealing  is  equivalent  to  delivery,  for  the  purpose  of 
publication.  There  the  testator  bequeathed  a  certain  sum  in  trust 
for  his  daughter  for  life,  and  after  her  decease  in  trust  for  such 
persons  as  she  should  by  deed  or  will,  signed  and  published  by  her 
in  the  presence  of  and  attested  by  two  witnesses,  appoint.  The 
daughter  made  a  will,  which  was  expressed  to  be  signed  and  sealed 
only,  but  which  was  attested  by  three  witnesses  ;  and  that  was  held 
a  due  execution  of  the  power.  In  Barnes  v.  Vincent  (s),  Vice- 
Chancellor  Knight  Bruce  asked  **  What  is  held  to  amount  to  a 
publication  in  the  Ecclesiastical  Courts  ?  Is  declaration  of  testa- 
mentary intention  sufficient  ?  "  During  the  lifetime  of  the  testator, 
publication  may  be  said  to  be  potential  only,  and  it  is  the  death 
which  completes  it.  Where  a  widow,  after  the  death  of  her  husband, 
delivered  a  will  made  during  coverture  to  her  executor  for  safe 
custody,  such  delivery,  coupled  with  other  recognitions,  was  held  to 
amount  in  a  court  of  probate  to  republication  :  MUler  v.  Brown  (4). 
An  award  is  **  published  "  when  it  is  executed  by  the  arbitrator  in 
the  presence  of  and  attested  by  witnesses:  Brooke  v.  Mitchell (6). 
In  like  manner  a  will  is  ''published"  when  the  testator  has  done 
some  act  indicating  that  the  instrument  is  complete.  In  Roberts 
on  Wills,  sect.  2,  p.  100,  it  is  said,  '*  the  term  itself  (publication) 
seems  never  to  have  borne  any  very  precise  or  appropriate  meaning, 
or  to  have  indicated  any  certain  and  fixed  form."  Where  a  testatrix 
called  the  witnesses  to  attest  her  will,  sealed  it,  and  declared  it  to 
be  her  act ;  that  was  held  a  ''  publication  "  within  the  meaning  of 
a  power  which  required  the  will  to  be  signed  and  published  in  the 
presence  of  witnesses:  Warren  v.  Postlethwaite  {e).  Sealing  for 
this  purpose  must  be  considered  equipotent  with  *delivery.  In  [  ^692  ] 
Johnson's  Dictionary  the  word  '*  seal "  is  defined  as  "  any  act  of 
confirmation."      The  authorities  relied  on  by  the  plaintiff  are 

(1)  6  Bing.  310.  (4)  2  Hagg.  Eocl.  Bep.  209, 

(2)  42  R  B.  240  (8  Sim.  661).  (6)  56  B.  B.  699  (6  M.  &  W.  473). 

(3)  70  B.  B.  36  (0  Moo.  P.  C.  205).  (6)  70  B.  B.  157  (2  Coll.  C.  C.  108). 
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Bishop  of  no  question  arose  as  to  publication.  In  Doe  v.  Pierce  (2)  the  atiesta- 
^^^kv^^  tion  noticed  the  signing  but  omitted  the  sealing,  which  the  power 
required  to  be  attested.  In  Moodie  v.  Reid  (s)  the  attestation  did 
not  point  to  the  publication  ;  and,  besides,  both  that  case  and 
Stunhope  v.  Keir{^  may  be  considered  as  overruled  by  Doe  d. 
Spilsbury  v.  Burdett  (s).  (He  then  referred  to  passages  in  the  judg- 
ments of  Alderson,  B.,  and  Parke,  B.,  as  reported  in  9  Ad.  &  £1. 
954,  956,  957,  971,  and  the  judgments  of  Wiohtman,  J.,  Erskine,  J., 
and  Patteson,  J.,  in  that  case,  as  reported  in  10  Gl.  &  Fin.  846, 
868,  871,  896.) 

McUins,  in  reply : 

The  term  "  publication  "  imports  that  the  witnesses  were  informed 
at  the  time  of  attestation  that  the  instrument  was  a  testamen- 
tary instrument.  The  law  on  this  subject  has  been  settled  by  a 
series  of  authorities,  which  are  recognised  as  binding  in  Doe  d. 
Spilsbury  v.  Burdett  {6).  The  cases  of  Wright  v.  Wakeford(e), 
Stanhope  v.  Keir  (4),  and  Doe  v.  Pie^'ce  (2)  show  that  not  merely  the 
instrument  but  also  the  ceremony  of  publication  must  be  attested. 
Since  the  Statute  of  Frauds,  the  witnesses  attest  all  that  is  neces- 
sary to  give  the  deed  validity,  viz.  the  ceremony  of  its  execution. 
So  here  the  witnesses  must  attest  all  that  is  required  to  be  done  by 
the  donee  of  the  power.  '*  Publication,''  without  signing,  woald  be 
of  no  avail,  then  how  can  signing  be  sufficient  without  publication  ? 
If  this  had  been  a  deed  inter  vivos,  and  the  attestation  had  gone  to 
the  sealing  only,  or  to  the  delivery  only,  that  would  not  have  been 
[  •693  ]  a  valid  execution  of  the  power :  BuUer  v.  Burt  (7).  *  Sealing  is  no 
publication,  for  it  does  not  communicate  to  the  witnesses  that  the 
instrument  is  to  operate  after  the  death  of  the  party  executing  it, 
but  rather  raises  a  presumption  the  other  way.  Besides,  sealing 
was  not  required  by  the  power,  and  was  therefore  a  mere  nuga- 
tory act.  (He  also  referred  to  Simeon  v.  Simeon  (s),  Bartholomew  v. 
Hams  (9).) 

Cur.  adv.  ndt. 

The  judgment  of  the  Court  was  now  delivered  by 

(1)  9  Sim.  629.  (6)  4  Taunt  213. 

(2)  16  B.  B.  634  (6  Taunt.  402).  (7)  Cited,  4  Ad.  &  El.  15. 

(3)  16  B.  B.  2d7  (1  Madd.  516}.  (8)  4  Sim.  555. 

(4)  2  Sim.  &  St.  37.  (9)  15  Sim.  78. 

(5)  9  Ad.  ft  £1.  936. 
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We  shall  certify,  in  this  case,  to  the  Vicb-Chancbllor,  that  we     Bishop  of 

.     .  ,  ,  11  1  SODORAND 

are  of  opinion  that  the  power  was  well  executed.  Man. 

By  the  settlement,  on  the  marriage  of  the  Dean  of  Westminster 
with  Miss  Susanna  Short,  a  power  was  given  to  that  lady,  during 
coverture,  by  any  deed,  sealed  and  delivered  in  the  presence  of  and 
attested  by  two  or  more  witnesses,  or  by  her  last  will  signed  and 
published  in  the  presence  of  and  attested  by  two  or  more  witnesses, 
to  appoint  certain  property  therein  mentioned  to  such  uses  as  she 
might  choose. 

It  appears  that,  by  her  will,  dated  the  17th  February,  1826,  she 
made  such  appointment.  The  attestation  clause  is  as  follows : 
**  Signed  and  sealed  in  the  presence  of  Humphrey  Pritchett"  and 
"  Mary  Eames." 

The  question  is,  whether  this  is  sufficient.  It  depends  on  the 
state  in  which  the  law  was  left  by  the  case  of  Burdett  v.  SpUslmi-y^ 
in  the  House  of  Lords.  We  are  unable  to  see  how,  after  that  deci- 
sion, the  law  previously  considered  to  be  established  by  the  well- 
known  case  of  Wright  v.  Wakeford  can  be  considered  as  in  force. 
It  seems  to  us  that  it  was  by  the  decision  of  Burdett  v.  Spilsbuiy 
really  overruled.  Now,  if  that  be  so,  it  would  be  quite  clear  that 
this  power  was  well  executed.  But  we  are  embarrassed  by  *certain  [  ♦694  ] 
dkta  of  the  noble  Lords  by  whom  the  decision  of  Doe  v.  Spilsbury 
was  pronounced,  in  which  they  say  <rhey  do  not  mean  to  overrule 
Wright  v.  Wakeford,  but  leave  its  authority  untouched,  and  to  con- 
fine their  decision  to  the  cases  where  the  attestation  is  general,  and 
omits  altogether  all  mention  of  the  formalities  required  by  the 
power  to  be  attested.  But,  even  if  this  be  so,  we  still  think  this 
power  was  well  executed.  It  is  conceded  that  the  attestation  need 
not  follow  the  words  of  the  power  literally.  Where  the  power  given 
is  to  be  exercised  by  signing  and  publishing  a  will,  and  by  having 
an  attestation  of  both  these  formalities,  it  would  clearly  be  well 
executed,  if  the  attestation  expressed  that  it  was  signed,  and 
delivered;  and  this  was  expressly  so  determined  by  this  Court 
in  the  case  of  Ward  v.  Swift,  and  by  Vice-Chancellor  Shadwbll 
in  Simeon  v.  Simeon. 

Now  what  is  the  principle  which  governs  these  decisions  ?  We 
think  it  is  this ;  that  if  the  attestation  express,  in  any  form  of 
words,  an  act  to  have  been  done  in  the  presence  of  witnesses,  by 
which  the  complete  execution  of  the  instrument,  as  required  by 
the  power,  appears  to  have  been  effected,  it  will  be  sufficient ;  but 
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that,  where  the  framer  of  the  power  requires  two  or  more  such  a^ts 
to  be  done,  then  if  the  attestation  expresses  only  the  doing  of  one 
of  them,  even  though  all  persons  would  clearly  infer  that  the  other 
act  had  also  taken  place,  it  will  not  be  sufficient.  For  in  this  latter 
case,  it  is  clear  that  the  framer  of  the  power  really  intends  some- 
thing more  than  the  act  expressed  in  the  attestation,  because  he 
has  expressly  added  the  other.  Thus,  in  this  case,  he  requires 
both  signing  and  publishing.  The  signing,  therefore,  in  the 
presence  of  witnesses,  though  it  might  naturally  and  reasonably 
be  also  called  a  publishing,  will  not  alone  do,  for  he  expressly  says, 
the  will  is  to  be  signed  in  the  presence  of  witnesses,  and  also  pub- 
lished. But  here  it  is  both  signed  and  sealed  in  their  presence 
Now  if  sealing  in  the  presence  of  witnesses  be  naturally  and  reason- 
ably to  be  considered  as  a  publication,  and  we  think  it  may  be  so 
^considered,  then  we  have  enough  in  this  attestation  to  fulfil  the 
whole  power,  for  it  is  signed  in  the  presence  of  two  witnesses,  and 
it  is  published  also,  if  being  sealed  in  the  presence  of  witnesses 
amounts  to  a  publication.  And  both  these  acts  are  here  stated  in 
the  attestation. 

We  therefore  think,  for  these  reasons,  that  this  power  was  well 
executed,  and  shall  certify  accordingly. 

The  following  Certificate  was  afterwards  sent  to  the  Vice- 
Chancellor  (l) : 

**  We  have  heard  this  case  argued  by  counsel,  and  have  con- 
sidered it ;  and  we  are  of  opinion  that  the  said  Susanna  Ireland^s 
will,  or  appointment  in  the  nature  of  a  will,  was  a  due  execution  of 
the  power  of  appointment  limited  or  given  to  her  by  and  contained 
in  the  indenture  of  settlement  dated  January  28,  1794. 

"  Frbd.  Pollock. 

''£.  F.  Aldebson. 

"R.  M.  RoLPB. 

*•  T.  J.  Platt." 


(1)  The  following  Certificate  had 
beeu  previously  sent  to  the  Vice- 
chancellor  by  the  Court  of  Common 
Pleas  upon  a  case  sent  for  the  opinion 
of  that  Court : 

'*This  case  has  been  argued  before 
us,  and  we  are  of  opinion  that  Susanna 
Ireland's  will  (or  appointment  in  the 
nature  of  a  will)  was  a  due  execution 


of  the  power  of  appointment,  limited 
or  given  to  her  by  and  contained  in 
the  indenture  of  release  and  settle- 
ment of  the  28th  of  January,  1794." 
•'  Thos.  Wildb, 
**  W.  H.  Maule, 
"C.  Crbsswell, 
**  E.  V.  Williams." 
**May  5,  1819." 
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(In  Erbor  from  the  Court  of  Exchequer.) 
THAMES  HAVEN  DOCK,  &c.  COMPANY  v.  BRTMER  (1 ).       i8»o. 

'  ^    ^  Feb.  7. 

(5  Ex.  696—712 ;  8.  C.  19  L.  J.  Ex.  321.)  June  17. 

A  declaration  in  covenant  by  the  assignees  of  B.,  a  bankrupt,  stated,  that         r  ^g^  i 
by  a  deed  between  B.  of  the  first  part ;  D.  and  8.  his  wife,  of  the  second 
part ;  V.  and  the  said  B.,  described  as  trustees,  of  the  third  part;  and  the 
Thames  Haven  Dock  and  Bailway  Company,  the  defendants,  of  the  fourth 
part;  after  reciting  that  certain  persons  on  behalf  of  the  Company  had  agreed 
to  buy  certain  premises,  and  that  B.  had  agreed  to  sell  the  same,  it  was 
witnessed,  that,  in  consideration  of  a  certain  sum  already  paid  to  B.,  and  in 
consideration  of  the  further  sum  of  2,936/.  to  be  paid  to  B.,  and  to  V.  and  B., 
according  to  their  respective  rights  and  interests  in  the  premises,  on  or  before 
the  2dth  of  March,  1844,  B.,  D.,  S.,  and  V.  agreed  to  sell  the  premises ;  and 
that  B.  would,  at  his  own  expense,  deduce  a  good  title  to  the  same ;  and  that 
B.,  and  all  other  necessary  parties,  would,  on  or  before  the  said  26th  of 
March,  on  payment  by  the  Company  of  the  said  sum  of  2,936/.,  at  the  costs 
and  charges  of  the  Company,  execute  and  procure  to  be  executed  a  proper 
conveyance  for  conveying  the  fee-simple  of  the  premises ;  and  that  the  Com- 
pany thereby  agreed  with  B.  that  they  would,  on  or  before  the  said  25th  of 
March,  and  on  the  execution  of  such  conveyance,  pay  the  said  sum  of  2,936/., 
and  until  payment  of  the  said  sum  would  pay  interest  on  the  same  to  B.  and 
his  assigns ;  that  the  2oth  of  March  had  elapsed,  and  although  B.  before  his 
bankruptcy,  and  the  plaintiffs  as  his  assignees  after  it,  were  willing  and 
ready  to  deduce  a  good  title,  and  though  B.  and  the  necessary  parties  were 
ready  and  willing,  on  payment  by  the  defendants  of  the  said  sum  of  2,936/., 
to  execute  a  conveyance,  and  would  have  done  so,  but  that  the  defendants 
discharged  B.  and  the  plaintiffs  from  deducing  such  good  title,  and  from 
executing  such  conveyance.    The  declaration  then  alleged  as  a  breach,  that 
the  defendants  did  not  prepare  a  proper  conveyance,  nor  pay  to  B.  or  to  the 
plaintiffs  the  sum  of  2,936/.,  or  any  part  thereuf :  Held,  on  error,  affiiming 
the  judgment  of  the  Court  of  Exchequer,  on  special  demurrer  to  the  declara- 
tion, first,  that  the  assignees  of  a  bankrupt,  suing  on  a  deed  made  to  the 
bankrupt,  are  not  bound  to  make  profert  of  the  deed ;   secondly,  that  the 
breach,  that  the  defendants  had  not  prepared  the  conveyance  nor  paid  the 
money,  was  good,  for,  as  the  deed  provided  that  the  conveyance  was  to  be 
at  the  costs  and  charges  of  the  defendants,  it  lay  on  them  to  prepare  it ; 
thirdly,  that  the  execution  of  the  conveyance  and  the  payment  of  the  money 
were  concurrent  acts ;  but  that  the  deduction  of  a  good  title  by  B.  was 
necessarily  a  condition  precedent  to  the  preparation  of  the  conveyance,  as 
the  conveyance  could  not  be  properly  prepared  until  the  title  was  deduced ; 
fourthly,  that  the  averment  that  the  defendants  discharged  B.  and  the  plain- 
tiffs from  deducing  title,  though  not  alleged  to  have  been  under  seal,  was 
sufficient  on  genei*al  demurrer ;  and,  lastly,  that  it  was  not  necessary  to  point 
out  the  respective  interests  of  B.  and  others  in  the  money  to  be  paid,  as  the 
covenant  was  not  a  covenant  to  pay  th©  principal  sum  to  B.  and  the  others 
according  to  their  respective  interests,  and  the  interest  to  B.,  but  was  a 
covenant  to  pay  to  B.  both  principal  and  interest. 

This  was  a  writ  of  error  brought  upon  a  judgment  of  the  Court 
of  Exchequer  (2).    It  was  an  action  of  covenant,  brought  by  the 

(1)  Cited,    Young  v.  Austen  (1869)      233,  20  L.  T.  396. 
L.  E.  4  C.  P.  663,  557,  38  L.  J.  C.  P.  (2)  2  Ex.  549. 
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against  the  defendants  below,  on  a  deed  made  to  the  bankrupt. 

The  declaration  stated  'Ubat  whereas,  heretofore  and  before 
*the  said  W.  Bromley  became  bankrupt,  to  wit,  on  the  22nd  of 
April,  1841,  by  a  certain  deed  then  made  and  entered  into  between 
the  said  W.  Bromley,  of  the  first  part ;  one  George  Dyer,  Esq., 
and  Sarah  Ann  his  wife,  of  the  second  part ;  one  Petty  Vaughan 
and  the  said  W.  Bromley,  therein  described  as  trustees  under  the 
marriage  settlement  of  the  said  6.  Dyer  and  Sarah  Ann  his  wife, 
of  a  sum  of  2,8002.  secured  to  the  said  S.  A.  Dyer  by  a  mortgage 
of  the  hereditaments  thereinafter  mentioned,  of  the  third  part; 
and  the  said  Company  of  the  fourth  part :  After  reciting  that  by 
certain  conditions  of  sale,  the  premises  thereinafter  and  herein- 
after mentioned  had  been  advertised  to  be  sold  by  auction  on  the 
27th  of  May,  1886,  unless  an  acceptable  offer  were  previously  made 
by  private  contract,  and  that  by  a  memorandum  indorsed  on  one  of 
the  said  particulars  and  conditions  of  sale,  dated  17th  of  May, 
1886,  James  Lamnerez  Jephson,  Esq.,  and  Ernest  Vaux,  Esq., 
therein  respectively  described,  on  behalf  of  themselves  and  the  other 
members  of  the  committee  of  the  said  therein  proposed  Thames 
Haven  Bail  way  Company,  agreed  to  purchase  the  said  premises  at 
the  sum  of  5,0002.  and  to  complete  the  same  agreeably  to  the  con- 
ditions of  sale,  provided  the  bill  then  in  Parliament  for  such  rail- 
way should  pass  into  a  law,  and  the  said  W.  Bromley  agreed  to  sell 
the  same ;  and  after  further  reciting  that  the  said  Railway  Com- 
pany obtained  such  Act  of  Parliament,  and  had  entered  into  the 
arrangement  thereinafter  and  hereinafter  mentioned  for  the  pay- 
ment of  the  said  purchase-money,  &c. :  It  was  witnessed,  that  in 
consideration  of  the  sum  of  2,5002.,  at  the  time  of  the  execution 
of  that  agreement  paid  to  the  said  W.  Bromley,  by  the  consent  and 
with  the  approbation  of  the  said  6.  Dyer  and  Sarah  Ann  his  wife, 
and  the  said  P.  Yaughan,  and  in  consideration  of  the  further  sum 
of  2,9862. 178.  9d.  to  be  paid  to  the  said  W.  Bromley,  and  to  the 
said  P.  Vaughan  and  W.  Bromley,  according  to  their  respective 
rights  and  interests  in  the  premises,  on  or  before  *the  25th  of 
March,  1844,  the  said  W.  Bromley,  G.  Dyer  and  Sarah  Ann  his 
wife,  and  P.  Vaughan  thereby  agreed  with  the  said  Company,  the  now 
defendants,  to  sell  to  them  certain  messuages,  lands  and  premises, 
with  the  appurtenances  in  the  said  deed  particularly  mentioned  ; 
and  that  the  said  W.  Bromley  would,  at  his  own  expense,  except  so 
far  as  the  same  was  otherwise  provided  for  by  the  said  Act  in  cases 
of  lands  taken  and  purchased  by  the  said  Company,  deduce  a  good 
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title  to  the  said  hereditaments  and  premises,  subject  to  the  con- 
ditions following,  that  is  to  say,  &c. ;  and  that  the  said  W.  Bromley, 
and  his  heirs  and  assigns,  and  all  other  necessary  parties,  would, 
on  or  before  the  said  25th  of  March,  1844,  on  payment  by  the  said 
Company  of  the  said  sum  of  2,986L  17«.  9d.,  at  the  costs  and 
charges  of  the  said  Company,  their  successors  and  assigns,  execute 
and  procure  to  be  executed  a  proper  conveyance  for  conveying  and 
assuring  the  fee  simple  and  inheritance  of  and  in  the  said  heredita- 
ments, with  their  appurtenances,  unto  the  said  Company,  their 
successors  and  assigns,  free  from  all  incumbrances  except  the  pay- 
ment of  an  annual  quit-rent  of  22.  148.  and  land  tax.  And  the 
said  Company  thereby  agreed  with  the  said  W.  Bromley  and  his 
assigns,  that  they,  their  successors  or  assigns,  would,  on  or  before 
the  said  25th  of  March,  1844,  and  on  the  execution  of  such  con- 
veyance as  aforesaid,  pay  the  said  sum  of  2,9862.  lis.  9d.,  and 
would  in  the  meantime,  and  until  the  payment  of  the  said 
2,9862. 178.  9d.,  pay  interest  upon  the  same  sum  after  the  rate  of 
52.  for  every  1002.  by  the  year,  by  equal  half-yearly  payments,  on 
the  25th  of  March  and  the  25th  of  September  in  every  year,  until 
the  said  W.  Bromley,  his  executors,  administrators,  and  assigns, 
&c. ;  and  that  the  said  25th  of  March,  a.d.  1844,  had  elapsed 
before  the  commencement  of  this  suit.  And  although  the  said 
W.  Bromley,  before  he  became  bankrupt,  and  the  plaintiffs  as 
assignees  as  aforesaid  after  such  bankruptcy,  for  a  long  time  before, 
and  on  and  after  the  said  25th  of  March,  1844,  were  ^respectively 
ready  and  willing,  at  the  expense  of  him  the  said  W.  Bromley, 
before  he  became  bankrupt,  and  of  the  plaintiffs  as  assignees  after 
such  bankruptcy,  except  so  far  as  the  same  has  been  otherwise 
provided  for  by  the  said  Act  in  cases  of  land  taken  and  purchased 
by  the  said  Company,  to  deduce  a  good  title  to  the  said  heredita- 
ments and  premises,  subject  to  the  said  conditions  in  the  said  deed 
mentioned  in  that  behalf ;  and  although  the  said  W.  Bromley,  and 
his  heirs  and  assigns,  and  all  other  necessary  parties,  for  a  long 
time  before  and  on  the  25th  of  March,  a.d.  1844,  were  ready  and 
willing,  on  or  before  the  day  and  year  last  aforesaid,  on  payment 
by  the  said  Company  of  the  said  sum  of  2,9862.  lis,  9e2.,  at  the 
costs  and  charges  of  the  said  Company,  their  successors  or  assigns, 
to  execute  and  procure  to  be  executed  a  proper  conveyance  for  con- 
veying and  assuring  the  fee  simple  and  inheritance  of  and  in 
the  said  hereditaments,  with  their  appurtenances,  unto  the  said 
Company,  their  successors  and  assigns,  free  from  all  incumbrances, 
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Dock,        tax ;  ana  aiinougn  ine  saia  w .  r>romiey,  oeiore  ne  oecame  DanKrupi, 
*^j,^  ^'      and  the  plaintiffs  as  assignees  as  aforesaid  after  such  bankruptcy, 
Bbymer       during  all  the  time  in  that  behalf  aforesaid,  would,  at  such  expense 
as  in  that  behalf  aforesaid,  except  as  aforesaid,  have  deduced  a 
good  title  to  the  said  hereditaments  and  premises,  subject  as  in 
that  behalf  aforesaid ;  and  the  said  W.  Bromley  and  his  heirs  and 
assigns,  and  all  other  necessary  parties,  during  all  the  time  in  that 
behalf  aforesaid,  would  have  executed  and  procured  to  be  executed 
a  proper  conveyance  for  conveying  and  assuring  the  fee  simple  and 
inheritance  aforesaid  unto  the  said  Company  as  aforesaid,  free  from 
all  incumbrances  except  as  aforesaid,  of  all  which  the  said  Com- 
pany, to  wit,  on  the  said  25th  of  March,  1844,  and  long  before, 
that  is  to  say,  from  the  day  of  executing  the  said  deed,  continually 
had  notice ;  but  that  the  said  Company,  to  wit,  on  the  said  25th  of 
[  ♦700  ]      March,  1844,  discharged  *the  said  W.  Bromley  and  the  plaintiffs, 
as  such  assignees  as  aforesaid,  from  deducing  such  good  title  as 
aforesaid,  and  from  the  execution  of  such  conveyance  as  aforesaid. 
Yet  the  said  Company  did  not  nor  would  regard  or  keep  their  said 
covenant  in  that  behalf,  and  did  not  nor  would  prepare  such  proper 
conveyance  as  aforesaid,  for  such  execution  as  aforesaid,  or  other- 
wise; nor  pay  to  the  said  W.  Bromley,  or  to  the  plaintiffs,  as 
such  assignees  as   aforesaid,   the  said  sum  of  2,986L    17#.    9d., 
or  any  part  thereof ;  and  have  altogether  neglected  and  refused 
so  to  do,"  &c. 

The  declaration  contained  a  second  breach,  which  was  abandoned 
in  this  Court  and  in  the  Court  below  by  the  plaintiffs'  counsel. 

The  defendants  below  demurred  specially  to  this  declaration,  but 
the  only  objection  pointed  out  by  the  special  demurrer  was  the 
want  of  pi'ofert 

The  case  was  argued  in  this  Court  (Feb.  7)  (i),  by 

Peacock  for  the  plaintiffs  in  error,  the  defendants  below  : 

The  declaration  is  bad  on  several  grounds.     In  the  first  place, 

there  is  no  averment  of  prafert  of  the  deed  on  which  the  plaintiffs 

below  sue,  and  there  is  no  excuse  for  want  of  profert.     *     *     ♦ 

[  701  ]  Secondly,  the  breach  is  bad.     The  defendants  below  were  nol 

bound  by  the  terms  of  the  covenant  to  prepare  the  conveyance. 

(1)  Before  Patteson,  J.,  Coleridge,  J.,  Wightman,  J.,  Oresswell,  J.,  and 
WilHams,  J. 
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The  payment  is  to  be  made  by  them  upon  the  execution  of  the 
conveyance;  no  doubt,  if  they  had  sued  the  bankrupt  for  not 
executing  the  conveyance,  they  must  have  previously  tendered  him 
a  conveyance  for  his  execution.  In  Sugden's  Vendors  and  Pur- 
chasers, p.  260,  11th  edit.,  it  is  said,  that  "in  agreements  for 
purchase,  the  covenants  are  construed  according  to  the  intent  of 
the  parties,  and  they  are  therefore  always  considered  dependent 
where  a  contrary  intention  does  not  appear."  ..."  If,  therefore, 
either  a  vendor  or  vendee  wish  to  compel  the  other  to  observe  a 
contract,  he  immediately  makes  his  part  of  the  agreement  precedent ; 
for  he  cannot  proceed  against  the  other  without  an  actual  per- 
formance of  the  agreement  on  his  part,  or  a  tender  and  refusal." 
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(GoLERiDGB,  J. :  Is  uot  the  agreement  that  Bromley  is  to  execute 
the  conveyance  at  the  costs  and  charges  of  the  Company,  an 
agreement  that  the  Company  are  to  prepare  the  deed  ?) 

To  enable  either  party  to  enforce  the  performance  of  the  agreement, 
*it  is  necessary  that  the  deed  should  be  first  prepared  by  the  party 
who  is  desirous  to  enforce  it.  See  Standley  v.  Hemmington  (i), 
Phillips  V.  Fielding  (2),  and  Doe  d.  Clarke  v.  Stihvell  (3). 


[  •702  ] 


(Maule,  J. :  Such  a  construction  would,  as  it  appears  to  me,  be 
contrary  to  the  express  terms  of  the  contract,  by  which  the  vendee 
is  to  prepare  the  conveyance,  and  the  vendor  is  merely  to  execute 
it  and  to  receive  the  money.) 

Thirdly,  the  declaration  does  not  contain  any  averment  that 
Bromley,  or  the  assignees,  deduced  a  good  title,  which  is  a  condition 
precedent  to  their  right  to  sue  the  Company.  The  purchasers 
could  not  tell  what  the  title  was ;  an  abstract  of  title  ought,  there- 
fore, to  have  been  delivered  to  them.  And  the  allegation  that  the 
Company  discharged  him  does  not  state  the  discharge  to  have  been 
under  seal,  and  is  therefore  insufficient.  The  discharge  must  be 
effected  by  an  instrument  of  as  high  a  nature  as  that  by  which  the 
liability  is  created  :  Ooss  v.  Lord  Nugent  (4),  Harvey  v.  Grabham  (5). 


(Maule,  J. :   May  it  not  be  presumed  that  the  discharge  was 
effected  by  apt  means  ?) 


(1)  6  Taunt.  561. 

(2)  2  H.  Bl.  123. 

(3)  8  Ad.  &  El.  645. 


(4)  39  E.  E.  392  (6  B.  &  Ad.  58). 

(5)  44  E.  E.  374  (5  Ad.  &  El.  61). 
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The  defective  allegation  might  be  cured  by  verdict,  but  the  objection 
is  good  on  general  demurrer,  or  after  judgment  by  default :  Collim 
V.  Gihhs  (i),  Stennel  v.  Hogg  (2). 

(Maule,  J. :  In  old  times,  before  the  statute  of  Anne,  you  might 
have  taken  any  objection  to  the  pleadings  at  common  law;  but 
that  statute  says,  that  there  are  certain  objections  of  which  yon 
shall  not  be  at  liberty  to  avail  yourself  unless  you  specify  them. 
Before  that  statute  a  demurrer  was  both  general  and  special.  But 
what  statute  is  there  by  which  a  judgment  on  general  demurrer 
and  judgment  by  default  are  put  upon  the  same  footing?) 

The  *defect  is  one  to  which  the  statute  of  Anne  does  not  apply ; 
it  is  open  to  objection  without  being  specifically  pointed  out.  A 
verdict  only  cures  these  defects  where  the  finding  of  the  jury  is 
upon  the  precise  point.  In  Bird  v.  Higginson  (3),  in  the  Exchequer 
Chamber,  the  Court  said,  that  they  could  not  assume  on  general 
demurrer  that  a  demise  of  certain  incorporeal  hereditaments  was 
by  deed. 

(Maule,  J. :  In  that  case  the  demise  might  have  had  some  opera- 
tion if  it  had  not  been  by  deed,  for  it  included  corporeal  as  well  as 
incorporeal  hereditaments.  But  if  a  man  says  that  he  has  granted 
a  rent-charge,  he  must  mean  that  he  has  done  it  by  deed,  for  if  it 
is  not  by  deed  it  is  nothing.) 

This  is  a  defective  statement  at  common  law,  and  is  not  cured  by 
statute :  Harris  v.  Ooodwyn  (4),  Patrick  v.  Balls  (6). 

Fourthly,  the  breach  for  non-payment  of  the  money  is  bad ;  for 
by  the  recital  in  the  covenant,  the  payment  of  the  purchase-money 
is  to  be  made  to  Bromley  and  Vaughan  according  to  their  respective 
rights  and  interests  in  the  premises.  The  declaration  therefore 
should  have  contained  a  precise  statement  of  the  amount  of  the 
respective  interests  of  the  parties,  and  should  have  alleged  that  the 
Company  had  notice  of  the  same.  The  Company  were  not  able  to 
determine  what  those  rights  were ;  that  was  a  fact  peculiarly  within 
the  notice  of  the  vendors  of  the  property.  The  covenant  must  be 
read  as  controlled  by  the  recital :  Hesse  v.  Albert  (6). 


(1)  2  Burr.  899. 

(2)  1  Wms.  Saund.  228  a,  note. 
(;})  6  Ad.  &  El.  824. 

(4)  2  Man.  &  G.  405. 


(6)  Garth.  390. 

(6)  32  B.   R   726   (3  Man.  &  Rv. 
406). 
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(Pattbson,  J.:   The  breach  is,  that  the  Company  did  not  pay 
the  money,  or  any  part  thereof,  to  Bromley. 


Thahrs 

XT  '^  -     L    x.  Haven 

Now,  as  it  18  to  be        dock, 

taken  that  Bromley  had  some  interest,  would  not  that  be  sufl&cient  \  ^' 

to  support  a  nominal  verdict  ?)  Bbymkr. 


The  Company  are  not  bound  to  pay  any  portion  of  the  money  until 
they  are  bound  to  pay  the  whole  amount.  As  this  matter  was 
peculiarly  in  the  vendors'  *knowledge,  notice  ought  to  have  been 
given  of  it  to  the  other  purchasers :  Vin.  Abr.  tit.  "  Notice,"  p.  5, 
pi.  12 ;  Vyse  v.  Wakefield  (i),  Foxe  v.  Ooodson  (2),  Webb  v.  Cowdall  (3). 

Cowling^  for  the  defendants  in  error : 

Assuming  the  deed  to  have  been  necessarily  in  the  possession  of 
the  bankrupt,  inasmuch  as  the  action  is  brought  by  his  assignees, 
they  are  not  bound  to  make  profert.     ♦    ♦    * 

Secondly.  It  has  been  objected,  that  the  declaration  is  bad,  for 
not  averring  that  Bromley  or  the  assignees  tendered  a  conveyance 
for  execution ;  but  the  language  of  the  covenant,  that  Bromley 
would,  "at  the  costs  and  charges  of  the  Company,"  execute  a 
conveyance,  makes  it  perfectly  clear  that  the  Company  were  the 
party  by  whom  the  conveyance  was  to  be  prepared.  The  declara- 
tion alleges  readiness  and  willingness  *on  the  part  of  the  vendor  to 
execute  it,  and  that  averment  is  suflScient :  Laird  v. Pirn  (4,),  Poole  v. 
HUl  (6),  and  2  Saund.  252  b,  note  c. .  Standley  v.  Hemmington  (6) 
was  the  case  of  an  award  ;  and  it  may  be  that  the  party  who  wishes 
to  enforce  the  award  by  attachment  cannot  do  so  without  first 
tendering  a  conveyance. 

(Pattbson,  J. :  You  need  not  trouble  yourself  further  upon  this 
point,  as  we  all  think  it  perfectly  clear  that  it  was  the  duty  of  the 
Company  to  prepare  the  conveyance.) 

Thirdly.  The  making  a  good  title  was  not  a  condition  precedent. 
On  the  17th  of  May,  1886,  the  estate  was  purchased  by  the 
defendants  below ;  and  since  that  time  they  have  treated  the  estate 
as  conveyed  to  them.  They  paid  part  of  the  money,  and  agreed  to 
pay  the  remainder  at  a  given  date  on  execution  of  the  conveyance, 
and  interest  in  the  mean  time.  The  covenant  with  respect  to 
deducing  title  is  not  a  condition  precedent,  but  is  an  independent 


(1)  56  R.  B.  676  (6  M.  &  W.  442). 

(2)  Cro.  Eliz.  276. 

(3)  14  M.  &  W.  820. 


(4)  66  R  B.  768  (7  M.  &  W.  474). 
(6)  66  B.  B.  806  (6  M.  &  W.  836). 
(6)  6  Taunt.  661. 


[•704] 
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Cole(i),  which  is  illustrated  by  the  cases  of  Wilks  v.  Smith  (2), 
Dicker  v.  Jackson  (3),  and  Qiiarnngton  v.  Arthur  {4). 

(Williams,  J. :  The  deduction  of  title  may  have  been  necessary 
as  the  foundation  of  the  conveyance.  What  use  would  there  be  in 
deducing  the  title  after  the  execution  of  the  conveyance  ?) 

There  is  nothing  to  show  that  it  was  necessary  to  deduce  the  title 
in  order  to  prepare  the  conveyance.  No  time  is  specified  within 
which  the  title  was  to  be  deduced.  But  admitting  it  to  be  a  con- 
dition precedent,  the  averment  of  discharge  is  sufficient.  It  is 
admitted  that  the  discharge,  in  order  to  be  valid,  must  be  under 
seal ;  but  this  objection  is  on  general  demurrer,  and  therefore  fails. 
If  the  objection  had  been  pointed  out  on  ^special  demurrer,  it 
might  have  been  otherwise.  Upon  a  traverse  of  the  discharge,  it 
would  become  necessary  to  prove  the  discharge  to  have  been  by  deed. 
The  objection,  therefore,  goes  rather  to  the  evidence  than  to  the 
averment. 

Lastly.  The  breach  is  good.  This  objection  is  upon  general 
demurrer.  By  the  language  of  the  covenant,  both  principal  and 
interest  are  to  be  paid  to  Bromley.  The  words  ''to  the  said 
Bromley,''  apply  to  the  principal  debt  as  well  as  to  the  interest  pay- 
able thereon.  It  appears  upon  the  face  of  the  instrument  what  the 
respective  rights  of  the  parties  were,  and  therefore  no  notice  was 
necessary.  Bromley  was  to  receive  all  the  money,  to  keep  part  for 
himself,  and  to  hold  the  remainder  as  co-trustee  with  Yanghan. 
But  even  upon  the  assumption  that  such  is  not  the  proper  con- 
struction of  the  deed,  the  breach  is  sufficient  upon  general 
demurrer,  as  it  would  be  sufficient  to  sustain  a  verdict  with  nominal 
damages;  for  it  is  clear  that  Bromley  had  some  interest,  and 
therefore  was  entitled  to  a  verdict  for  something. 

Peacock,  in  reply : 

With  respect  to  profert,  a  party  who  comes  in  by  operation  of 
law  is  presumed  to  have  the  instrument,  and  must  therefore  either 
make  profert,  or  allege  a  valid  excuse  for  not  making  it.  The 
assignees  are  in  the  same  situation  as  the  bankrupt  himself  with 
respect  to  defendants.     *     ♦     ♦ 

Secondly.    The  making  out  a  good  title  is  a  condition  precedent, 


(1)  1  Wms.  Saund.  319  e. 

(2)  62  R.  li.  650  (10  M.  &  W.  355). 


(3)  77  B.  B.  289  (6  C.  B.  103). 

(4)  62  B.  B.  635  (10  M.  &  W.  335). 
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according  to  the  case  of   OUizebrook  v.  Woodroiv{i),    where  the 
covenant  was  similar  to  the  present. 

Lastly.  The  breach  is  bad.  The  words,  that  payment  is  to  be 
made  **  to  the  said  William  Bromley,"  apply  only  to  the  payment 
of  interest.  The  Company  therefore  could  not  safely  make 
payments  to  the  assignees  without  notice  of  the  bankrupt's 
interest. 

Cur.  adv.  vult 


Thames 

Hayek 

Dock, 

kc .  Co. 

V. 

Bbthbr. 


The  judgment  of  the  Court  was  now  delivered  by 

Pattbson,  J. : 

This  was  an  action  of  covenant  by  the  assignees  of  William 
Bromley,  a  bankrupt,  against  the  Company,  upon  a  deed,  by  which 
Bromley  agreed  to  sell,  and  the  Company  to  purchase,  certain 
lands.     There  was  a  special  demurrer  to  the  declaration. 

Three  points  were  argued  before  us :  first,  whether  the  assignees 
of  a  bankrupt,  in  suing  on  a  deed  made  to  the  bankrupt,  are  bound 
to  make  profert,  or  excuse  for  not  doing  so. 

Secondly,  whether  the  breach  which  charged  that  the  Company 
did  not  prepare  a  conveyance  or  pay  the  purchase-money,  was  well 
assigned. 

Thirdly,  whether  the  deducing  a  good  title  by  Bromley  was  a 
condition  precedent,  and  if  it  were,  whether  a  sufficient  discharge 
from  doing  so  by  the  Company  was  shown. 

As  to  the  first  question,  *  *  the  true  rule  seems  to  be,  not 
that  whoever  has  the  deed,  or  a  right  to  it,  must  make  profet-t, 
but  that  whoever  has  the  deed,  or  might  have  it  but  for  his  own 
default  or  *that  of  some  one  whose  default  binds  him,  must  make 
pi-qfert. 

With  respect  to  the  second  question,  we  all  agreed  on  the  argu- 
ment,, that,  as  the  deed  provides  that  the  conveyance  should  be  at 
the  costs  and  charges  of  the  Company,  it  lay  on  them  to  prepare  it ; 
and  such  is  the  general  course  as  between  vendor  and  purchaser : 
the  breach,  therefore,  is  well  assigned. 

The  argument  that  the  Company  could  not  prepare  a  conveyance 
without  an  abstract  of  title,  leads  to  the  third  question,  whether  the 
deducing  title  be  a  condition  precedent.  We  agree  with  the  Court 
of  Common  Pleas,  in  Dicker  v.  Jackson,  that  the  rule  is  correctly 
laid  down  in  the  note  to  Pordage  v.  Cole  (2),  viz.  that  "if  a  day  be 
(1)  4  R  B.  700  (8  T.  E.  366).  (2)  1  Wms.  Saund.  320  b. 
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Dock,  other  act,  and  the  day  is  to  happen,  or  may  happen,  before  the 
&a  Co.  thing,  which  is  the  consideration  of  the  money  or  other  act,  is  to  be 
Brymbb.  performed,  an  action  may  be  brought  for  the  money,  or  for  not 
douig  such  other  act,  before  performance ;  for  it  appears  that  the 
party  relied  on  his  remedy,  and  did  not  intend  to  make  the  perform- 
ance a  condition  precedent."  Applying  this  rule  to  the  present 
case,  we  find  that  the  deed  is  dated  the  22nd  of  April,  1841.  The 
covenant  of  Bromley  is  to  deduce  a  good  title  to  the  premises  (not 
saying  when),  and,  on  or  before  the  25th  of  March,  1844,  on  pay- 
ment by  the  Company  of  2,986Z.  17«.  9d.  to  execute  a  proper 
conveyance.  The  covenant  of  the  Company  is,  on  or  before  the 
25th  of  March,  1844,  and  on  the  execution  of  such  conveyance,  to 
pay  the  money.  It  is  plain,  therefore,  that  the  execution  of  the 
conveyance  and  the  payment  of  the  money  were  intended  to  be 
concurrent  acts.  The  day  for  the  payment  of  the  money  could  not 
happen  before  the  thing  which  was  the  consideration  for  it,  viz. 
the  execution  of  the  conveyance,  was  to  be  performed.  The  con- 
[  •Til  ]  veyance  was  to  be  prepared  by  the  Company.  *So  far  as  regards 
the  execution  of  a  conveyance  by  Bromley,  an  averment  of  readi- 
ness and  willingness  on  his  part  to  execute  it,  if  it  had  been  prepared 
by  the  Company,  might  be  sufficient  to  entitle  the  assignees  to 
maintain  this  action  for  not  preparing  the  conveyance  and  paying 
the  money ;  but  the  Company  contend  that  they  could  not  prepare 
a  conveyance  until  a  good  title  had  been  deduced  by  Bromley 
according  to  his  covenant ;  therefore  that  such  deduction  of  title 
was  necessarily  a  condition  precedent.  We  are  of  opinion  that 
they  are  right  in  so  contending.  The  recitals  to  be  introduced  into 
the  conveyance,  and  even  the  names  of  the  persons  who  were  to  be 
parties  to  it,  could  not  be  known  to  the  Company  with  any  certainty 
until  the  title  had  been  deduced.  Then  follows  the  averment  in 
the  declaration,  that  Bromley  and  the  assignees  were  ready  to  have 
deduced  a  good  title,  but  that  the  Company  discharged  the  said 
W.  Bromley  and  the  plaintiffs  as  such  assignees  as  aforesaid  from 
deducing  such  good  title  as  aforesaid,  and  from  the  execution  of 
such  conveyance  as  aforesaid. 

The  Company  contend  that  this  averment  is  not  sufficient, 
inasmuch  as  it  is  not  shown  that  the  discharge  was  by  deed. 
This  objection,  however,  is  not  pointed  out  as  a  special  cause 
of  demurrer.  It  is  conceded  by  the  learned  counsel  for  the 
assignees,  that  the  discharge  would  not  be  good  unless  it  were  by 
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deed;  but  he  says,  that  if  the  averment  had  been  traversed,  it 
could  not  have  been  proved  otherwise  than  by  production  and  proof 
of  a  deed :  Ooss  v.  Lord  Nugent ;  and  so  lie  contends  that,  on 
general  demurrer,  it  must  be  taken  to  have  been  by  deed,  the  only 
way  in  which  it  can  be  good ;  and  so  it  was  decided  in  the  Court  of 
Exchequer. 

In  Hai-vey  v.  Orabham,  a  similar  objection  arose  on  demurrer ; 
but  there  it  appeared  on  the  pleadings  that  an  agreement,  neces- 
sarily in  writing,  had  been  partially  waived  by  word  of  mouth.  To 
make  that  case  apply,  the  defendants  should  have  pleaded  that  the 
discharge  was  by  word  of  *mouth,  or  by  an  instrument  not  under 
seal.  In  Collins  v.  Oibbs,  the  objection  arose  in  arrest  of  judgment, 
after  interlocutory  judgment  by  default ;  but  that  was  a  total  omis- 
sion to  aver  performance  of  a  condition  precedent,  not  an  informal 
averment,  as  here.  In  Bird  v.  Higginaan,  on  demurrer,  the  plead- 
ings showed  the  instrument  not  to  be  under  seal.  In  Harris  v. 
Goodwyn  to  an  action  of  covenant,  a  plea  was  pleaded,  setting  up  a 
promise  not  to  sue,  which  was  traversed  by  the  replication,  and  a 
verdict  found  for  the  defendant ;  but  the  Court  held  the  plaintiff 
entitled  to  judgment  non  obstante  veredicto^  for  that  they  could  not 
intend  that  the  promise  not  to  sue  was  by  deed.  The  plea  there 
was  very  special,  and  could  not,  by  any  reasonable  construction,  be 
held  to  import  that  there  was  a  deed  between  the  parties.  Here 
the  averment  is  in  the  most  general  terms,  that  the  defendants  dis- 
charged Bromley  and  the  plaintiffs.  In  Hanis  v.  Ooodwyn,  the 
plea  alleged  a  promise  and  undertaking  of  the  plaintiff ;  here  the 
declaration  alleges  only  the  fact  of  discharging.  Upon  the  whole, 
we  think  that  the  Court  of  Exchequer  was  right  in  holding  the 
averment  sufficient  upon  general  demurrer. 

Another  objection  was  taken  to  the  breach,  for  informality  in  not 
pointing  out  the  respective  interests  of  Bromley  and  the  other 
parties  in  the  sum  to  be  paid.  This  again  was  not  pointed  out  as 
cause  of  demurrer,  and  we  think  that  the  words  '*  unto  the  said 
William  Bromley,"  at  the  end  of  the  covenant  to  pay  the  money, 
are  to  be  read  as  referring  to  the  principal  money  as  well  as  the 
interest,  which  makes  it  unnecessary  to  point  out  what  part  of  the 
money  belonged  to  him  and  what  to  others,  since  the  covenant  is 
to  pay  the  whole  to  him. 

For  these  reasons,  we  are  of  opinion  that  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 


Thames 
Havbit 
Dock, 
&o.  Co. 

Bbtmbb. 
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'^*^®*  (5  Ex.  713—714 ;  S.  0.  19  L.  J.  Ex.  371.) 

[  713  ]  In  an  action  of  covenant  upon  a  farming  lease,  the  declaration  alleged 

{inter  alia)  that  the  plaintiff  and  defendant  did,  by  the  said  instrument, 
covenant  and  agree  that  the  lessor  (the  defendant)  should,  within  eighteen 
months  from  the  date  of  the  lease,  build  a  new  shed  and  stalls  for  feeding 
cattle  complete,  at  the  upper  end  of  a  certain  bam,  &c.,  the  whole  of  which 
was  agreed  to  be  left  to  the  superintendence  of  the  lessee  and  the  lessor's 
son :  Held,  on  error  (in  affirmance  of  the  opinion  of  the  Court  of  Exchequer 
on  motion  to  arrest  the  judgment,)  that  the  stipulation  in  the  lease,  that 
the  work  should  be  left  to  the  superintendence  of  the  parties  named,  was 
not  a  condition  precedent  to  or  concurrent  with  the  covenant  on  the  part  of 
the  defendant  to  do  the  work. 

Affirmed  in  H.  L.  (3  H.  L.  C.  700).    Practice  in  the  House  of  Lords  as 
to  formal  affirmation  of  judgment  below. 

In  this  case  (l),  the  Court  of  Exchequer  having  discharged  the 
rule  obtained  by  the  defendant  below  to  arrest  the  judgment,  and 
judgment  having  been  signed,  and  a  writ  of  error  having  been 
brought  thereon,  the  case  was  now  argued  (2)  by 

Athei-ton  for  the  plaintiff  in  error,  the  defendant  below : 

The  declaration  is  bad.  The  covenant  alleged  is,  that  the 
defendant  agreed  to  erect  certain  buildings  within  the  period  of 
eighteen  months,  "  the  whole  of  which  were  to  be  left  to  the  super- 
intendence of  the  plaintiff  and  Edwin  Jones,  the  defendant's  son." 
Now  it  is  submitted,  that  the  superintendence  of  the  plaintiff  was  a 
condition  concurrent  with  the  duty  of  the  defendant  to  erect  the 
buildings.  The  declaration  therefore  ought  to  have  alleged,  that 
the  plaintiff  was  ready  and  willing  to  superintend  the  works ;  and 
it  is  bad  because  it  does  not  contain  that  allegation.  Where  «ome 
act  is  required  to  be  done  on  the  part  of  the  covenantee,  at  the 
same  time  as  another  act  is  to  be  done  on  the  part  of  the  covenantor, 
and  an  action  is  brought  for  the  nonperformance  by  the  covenantor 
of  the  act  in  question,  the  declaration  must  contain  an  allegation, 
that  the  covenantee  was  ready  and  willing  to  perform  his  part: 
1  Wms.  Saund.  820,  notes,  and  2  Wms.  Saund.  852.  The  covenant 
is  pleaded  according  to  its  legal  effect ;  and  if  there  be  any  ambi- 
guity in  the  language  of  the  covenant,  such  a  construction  is  to  be 
adopted  as  will  operate  most  strongly  against  the  party  pleading  it. 
[  *7U  ]      It  might  be  a  matter  of  great  importance  to  the  ^defendant  that 


(1)  See  the  pleadings  set  out,  77  J.,  Williams,  J.:  Talfourd,  J., 
B.  B.  618  (3  Ex.  233).  present,  but  did  not  join  in  the  judg- 

(2)  Before  Pattesou,  J.,  Coleridge,  ment  of  the  Court,  he  haying  been 
J.,  Wightman,  J.,  Cresswell,  J.,  Erie,  engaged  as  counsel  in  the  case. 
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the  plaintiff's  son  should  have  the  superintendence  of  the  work        Jones 
which  would  preclude  the  plaintiff  from  complaining  of  the  way  in     cannock. 
which  it  had  been  executed. 

(Crbsswell,  J. :  There  is  nothing  in  the  covenant  which  gives 
the  parties  who  are  to  superintend  the  work,  authority  to  say  how 
it  is  to  be  done.) 

Peacocky  contra : 

The  declaration  is  good,  and  the  judgment  of  the  Court  below 
ought  to  be  affirmed.  According  to  the  legal  effect  of  the  covenant, 
the  superintendence  of  either  party  is  not  made  a  condition  prece- 
dent or  concurrent.  They  are  to  be  at  liberty  to  superintend  the 
work  whilst  it  is  going  on,  at  any  time ;  but  no  time  is  fixed  when 
they  are  to  be  present.  It  is  a  mere  permission,  which  either  party 
may  avail  himself  of  if  he  thinks  fit. 

Atherton  replied. 

Pattbson,  J. : 

We  are  all  of  opinion  that  the  clause  in  question  is  neither  a 
condition  precedent  nor  concurrent.  The  covenant  is  an  absolute 
one,  that  the  defendant  shall  do  the  work  within  the  period  of 
eighteen  months ;  and  the  succeeding  clause  was,  as  it  appears  to 
us,  inserted  for  the  benefit  of  both  parties,  which  they  were  at 
liberty  to  avail  themselves  of  if  they  should  think  fit  to  do  so.  The 
language  of  the  covenant  is  no  doubt  obscure ;  but  as  we  think  that 
the  words  do  not  import  a  condition,  the  declaration,  as  it  now  stands, 
is  good,  and  the  judgment  of  the  Court  below  must  be  affirmed. 

Judgment  affirmed. 

[The  judgment  of  the  Exchequer  Chamber  was,  on  the  6th  of  June, 
1852,  affirmed  in  the  House  of  Lords  (8  H.  L.  C.  700) ;  no  one 
appearing  for  the  plaintiff  in  error.     In  moving  the  House,  the 
Lord  Chancellor  (Lord  St.  Leonards)  said] :  *My  Lords,  the  plain-         1852. 
tiff  in  error  does  not  appear  at  your  Lordship's  Bar  to  support  the    j^  *'6YLIj,  c. 
case  which  she  has  brought  before  you.     The  only  question,  there-  '^^  ] 

fore,  for  the  House  is  this,  whether  your  Lordships  will,  according 
to  the  modern  precedents,  affirm  the  judgment  of  the  Court  below, 
or,  according  to  a  more  ancient  one,  simply  dismiss  the  appeal. 
It  is  for  that  reason  that  I  have  heard  the  short  opening  of  the 
case,  not  with  a  view  of  forming  any  absolute  decision  upon  it,  but 
for  the  purpose  of  informing  my  own  mind,  and  communicating 

64—2 


Cannock,  plaintiff  in  error,  there  iB  any  case  in  point  of  law.  1  am  of  opinion 
that  there  is  not.  I  shall  therefore  move  your  Lordships,  not 
simply  to  dismiss  the  appeal,  but  to  affirm  the  judgment  of  the 
Court  below. 


) 


IN  THE  COURT  OF   EXCHEQUER. 


1850.  BRANDFORD  v.  FREEMAN  (1). 

yov.7. 

(5  Ex.  734—737  ;  S.  C.  20  L.  J.  Ex.  36 ;  14  Jur.  987.) 

L  '^*  J  An  incorrect  ruling  at  Nisi  Priua,  as  to  the  proper  party  to  begin,  is  no 

ground  for  a  new  trial,  unless  it  also  appears  that  substantial  injustioe  has 
resulted  from  it. 

Assumpsit.  The  first  and  second  counts  were  by  the  plaintiff,  as 
accommodation  acceptor  of  two  bills  of  exchange  for  200/.  each, 
against  the  defendant,  for  whose  use  the  plaintiff  had  accepted 
them,  for  not  indemnifying  him.  The  last  count  was  a  count  in 
400{.  for  money  paid  by  the  plaintiff  for  the  defendant's  use.  The 
defendant  pleaded,  that  the  sum  of  400Z.  in  the  last  count  consti- 
tuted one  and  the  same  debt  as  the  two  sums  of  200Z.  mentioned  in 
the  first  and  second  counts ;  and  that  the  defendant  entered  into  a 
composition  deed  with  the  plaintiff  and  his  other  creditors,  whereby 
they  covenanted  not  to  sue  him  for  any  debts  then  due  to  them ; 
and  that  the  plaintiff,  after  the  payment  of  the  bills  of  exchange  by 
him,  had  executed  the  said  deed.  Verification.  Replication,  that 
the  said  deed  was  executed  by  the  plaintiff  before  the  said  bills 
were  paid  by  him,  and  not  afterwards ;  concluding  to  the  country. 
Issue  thereon. 

At  the  trial  of  the  cause,  before  Alderson,  B.,  at  the  last  Norfolk 
Assizes,  the  plaintiff's  counsel  insisted  that  the  issue  lay  upon  the 
defendant,  and  that  therefore  he  was  bound  to  begin,  and  to  prove 
the  issue.  The  learned  Judge  was  of  that  opinion,  and  ruled 
accordingly ;  whereupon  the  defendant's  counsel  called  a  witness, 
who  proved  that  the  deed  was  executed  after  the  first  bill  of 
exchange  had  become  due  and  payable,  but  at  that  time  the  other 
bill  had  not  arrived  at  maturity.  The  plaintiff  accordingly  obtained 
a  verdict  for  the  sum  of  2002. 

Cou€h  now  moved  for  a  new  trial,  on  the  ground  that  the 

(1)  Cited  in  Duke  of  Beaufort  v.  Crawshay  (1866)  L.  R  1  C.  P.  699,  710, 
36  L.  J.  C.  P.  342.— J.  G.  P. 
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"^learned  Judge  ^^as  wrong  in  ruling  that  the  defendant  was  bound    Bra^ndfoku 
to  begin.     The  plaintiff  ought  to  have  begun,  as  the  onus  of  proof     fbebman. 
lay  upon  him.     The  time  when  the  bills  were  paid  by  him  was  a       [  ^^^^  ] 
fact  peculiarly  witliin  his  own  knowledge,  and  he  was  bound  to 
show,  in  the  first  instance,  that  the  money  was  paid. 

(Parke,  B.  :  It  was  held  by  this  Court,  in  the  case  of  Edwards  v. 
Matthews  (i),  in  the  year  1847,  that  the  mere  fact  that  the  wrong 
party  has  begun  is  no  ground  for  a  new  trial ;  but  that,  in  order  to 
obtain  the  interposition  of  the  Court,  it  must  appear  that  some 
injustice  has  resulted.) 

In  the  more  recent  case  of  Doe  d.  Bather  v.  Brayne  (2),  the  Court  of 
Common  Pleas  do  not  appear  to  have  acted  upon  that  rule.  That 
was  an  action  of  ejectment  by  a  devisee,  and  the  defendant  at  the 
trial  offered  to  admit  the  due  execution  of  the  will  under  which  the 
plaintiff  claimed  the  property,  and  that  the  plaintiff  thereby  would 
establish  dk  prima  facie  case;  but  that  he,  the  defendant,  in  support 
of  his  case,  relied  upon  a  will  made  by  the  testator  at  a  subsequent 
period ;  and  the  learned  Judge  by  whom  the  cause  was  tried  ruled 
that  the  defendant,  upon  such  an  admission,  was  entitled  to  begin ; 
but  the  CouBT  held  this  ruling  to  be  incorrect,  and  granted  a 
new  trial. 

(Pollock,  C.  B.  :  The  Court  might  very  properly  think  in  that 
case  that  justice  was  not  fully  effected,  as  the  right  to  begin  might 
be  a  matter  of  the  greatest  importance.) 

The  onus  here  was  thrown  upon  the  wrong  party,  which  is  a 
sufficient  ground  for  this  application. 

(Aldbrson,  B.  :  When  I  ruled  that  the  defendant  was  bound  to 
begin,  ought  not  his  counsel  to  have  stood  upon  his  right,  by  refusing 
to  give  any  evidence  ?  and  then,  if  I  had  put  the  wrong  question 
to  the  jury,  or  had  told  them  that,  in  the  absence  of  any  evidence, 
the  plaintiff  was  entitled  to  the  verdict,  and  I  had  been  wrong  in  so 
ruling,  the  defendant  might  have  obtained  a  new  trial  on  the 
ground  of  misdirection ;  but,  instead  of  adopting  such  a  course, 
the  defendant's  counsel  called  evidence,  which  failed  to  establish 
his  case.) 

Pollock,  C.  B.  :  [  ^36  ] 

I  adhere  to  the  decision  of  this  Court  in  Edwards  v.  Matthews^  in 
(1)  11  Jur.  398.  (2j  5  C.  B.  655. 
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Frbemak.  judgment  ivas  given.  I  observe  that  I  there  said,  in  delivering  the 
judgment  of  the  Coubt,  *'  It  appears  that  the  rule  adopted  in  this 
Court  is  this, — that  the  plaintiff  or  defendant  having  been  called  on 
to  begin,  when  proof  of  the  issue  lay  on  his  adversary,  is  not  a 
sufiScient  ground  for  a  new  trial,  unless  it  is  manifest  that  the  course 
of  justice  has  been  thereby  interfered  with,  and  some  substantial 
injury  effected  at  the  trial  of  the  cause.*'  And  I  then  added,  that 
at  one  time  I  had  an  impression  *'  that  a  miscarriage  as  to  who 
should  begin  was  so  important  a  matter,  and  might,  in  many 
instances,  interfere  so  much  with  the  course  of  justice,  that  we 
ought  always  to  interfere  and  correct  it;  but,  on  referring  to  the 
judgment  of  the  Court  in  the  cases  to  which  I  have  alluded,  we 
must  now  take  it  as  settled,  that  the  question,  whether  any  injury 
has  been  done  by  the  erroneous  ruling  of  the  Judge  at  Nisi  Prius, 
is  involved  in  the  question  of  the  propriety  of  granting  a  new 
trial  for  it.  In  the  present  case  there  has  been  no  injury  done. 
The  trial  was  an  issue  directed  for  the  purpose  of  informing  the 
conscience  of  the  Court,  and  on  looking  at  all  the  evidence,  we 
think  that  the  verdict  was  right,  and  consequently  ought  not  to 
be  disturbed."  So,  in  the  present  case,  I  think  no  injury  has 
been  done,  as  it  is  clear  from  the  testimony  of  the  defendant's 
witness,  that  the  result  must  have  been  the  same,  however  the 
Judge  had  ruled  on  the  point. 

Pabee,  B.  : 

I  am  of  the  same  opinion.  This  Court  has  settled,  that  when 
there  has  been  a  mere  error  with  respect  to  the  order  of  begin- 
ning, as  deduced  from  the  pleadings,  no  new  trial  ought  to  be 
granted ;  but  that  it  is  otherwise  if  the  error  has  led  to  substantial 
injustice.  One  of  the  first  cases  on  this  subject  was  Huckman  v. 
[  ♦737  ]  Fernie  (i),  where  *Lord  Abinger,  C.  B.,  is  reported  to  have  said  (2) : 
"I  cannot  say  that  we  should  interfere  in  a  very  doubtful  case;  but 
if  the  decision  of  the  Judge  were  clearly  and  manifestly  wrong,  the 
Court  would  interfere  to  set  it  right."  Now  that  is  an  inaccuracy, 
and  I  have  corrected  it  in  my  own  hand  in  the  copy  of  Meeson 
&  Welsby  which  is  in  this  Court.  What  Lord  Abinger  said  was, 
that  the  order  of  beginning  is  a  matter  for  the  disposal  of  the 
Judge  at  Nisi  Prius ;  but  if  his  ruling  ''  did  clear  and  manifest 
wrong,"  the  Court  would  interfere  to  set  it  right ;  and  that  view 
(1)  49  B.  E.  698  (3  M.  &  W.  605).        (2)  49  E.  E.  709  (3  M.  &  W.  617). 
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of  his  language  is  confirmed  by  the  note  appended  to  the  report  of  Brandfokd 
Edwards  v.  MattheivSy  in  the  Jurist.  By  that  rule  I  am  prepared  frbkmait. 
to  abide,  for  it  would  be  an  extreme  hardship  to  grant  a  new  trial 
on  such  a  ground  alone,  where  substantial  justice  has  been  done 
between  the  parties.  Admitting,  therefore,  for  the  sake  of  argu- 
ment, that  my  brother  Aldbrson  was  wrong  in  this  case,  in  holding 
that  the  burthen  of  proof  lay  in  the  first  instance  on  the  defendant 
(which,  however,  I  by  no  means  admit,  and  indeed  I  think  he  was 
right,  although  I  do  not  pronounce  a  positive  opinion  upon  that  point); 
still,  upon  the  examination  of  the  witness,  it  is  perfectly  clear  what 
the  result  of  the  case  would  have  been,  had  the  ruling  of  my  learned 
brother  been  that  for  which  the  defendant's  counsel  contended. 

Aldbrson,  B.  : 

I  agree  with  the  other  members  of  the  Court  in  the  rule  which 
they  have  laid  down,  and  still  think  that  I  was  correct  in 
holding  at  the  trial,  that  the  defendant  was  the  party  who  was 
bound  to  begin. 

•  Rvle  refused. 

WILSON  V.   EDEN(l).  mo. 

(5  Ex.  752—768;  S.  C.  20  L.  J,  Ex.  73.)  .  JvTr!  i. 

A  testator,  by  will  made  in  1815,  after  giving  certain  legacies,  bequeathed  r  -.«.  -i 
*'  all  the  rest,  residue,  and  remainder  of  his  personal  estate,  goods,  and 
chattels,  whatsoever  and  wheresoever,"  subject  to  the  payment  of  his  debts 
and  legacies,  to  D.  *'  absolutely  to  and  for  his  own  use  and  benefit."  The 
testator  further  devised  ''  all  and  singular  his  manors,  rectories,  advowsons, 
messuages,  lands,  tenements,  tithes,  and  hereditaments,  situate,  lying, 
arising,  or  being  at  or  near  Windlestone,  in  the  county  of  Durham,  and 
"all  other  his  real  estate"  in  the  said  county,  "and  all  his  estate  and 
interest  therein,  to  trustees,  to  the  use  of  D.  for  life,  and,  after  his  decease, 
to  the  use  of  the  first  and  other  sons  of  D.  in  tail  male."  D.  died  in  the 
lifetime  of  the  testator,  who,  in  1841,  made  a  codicil,  whereby  he  appointed 
another  executor,  and  ratified,  confirmed,  and  re-published  his  will.  The 
testator,  at  the  time  of  his  death,  was  possessed  of  both  freehold  and  lease- 
hold estates  in  the  county  of  Durham :  Held,  that  the  will,  having  been 
re- published  by  the  codicil,  must,  according  to  the  provisions  of  the  34th 
section  of  the  Wills  Act,  1837  (1  Vict.  c.  26),  be  deemed  to  have  been  made 
at  that  date ;  and,  therefore,  by  virtue  of  the  26th  section,  the  leaseholds 
passed  to  the  trustees  under  the  general  devise  of  the  real  estate,  no  contrary 
intention  appearing  on  the  face  of  the  will. 

By  order  of  the  Master  of  the  Bolls  (2)  the  following  case  was 
stated  for  the  opinion  of  this  Court : 

(1)  See  Butl^  V.  Butltr  (1884)  28  and  for  the  subsequent  proceedings  see 
Ch.  D.  66,  54  L.  J.  Ch.  197.— J.  G.  P.      14  Beav.  317,   18  Q.  B.  474,  and  1,Q 

(2)  See  WilMn  v.  Eden,  1 1  Beav.  237,      Beav.  163.— J,  G.  P, 


Eden.  county  of  Durham,  Bart.,  duly  made  and  published  his  will, 
dated  the  14th  of  April,  a.d.  1815;  and  after  directing  the  pay- 
ment of  all  his  debts,  funeral  and  testamentary  expenses,  and 
after  giving  certain  annuities  (with  the  payment  of  which  he 
charged  his  real  estates),  and  after  giving  certain  legacies,  he 
thereby  gave  and  bequeathed  as  follows :  "  I  give  and  bequeath  all 
the  rest,  residue,  and  remainder  of  my  personal  estate,  goods,  and 
chattels,  whatsoever  and  wheresoever,  after  and  subject  to  the 
payment  of  my  just  debts,  funeral  and  testamentary  expenses,  and 
the  said  legacies  and  bequests  (except  the  said  annuities)  herein- 
before by  me  given  as  aforesaid,  and  all  my  estate  and  interest 
therein,  unto  my  brother,  Morton  John  Davison,  Esq.,  late  Morton 
John  Eden,  absolutely,  to  and  for  his  own  use  and  benefit."  And 
the  said  testator  gave  and  devised  as  follows :  "  I  give  and  devise 
all  and  singular  my  manors  or  lordships,  rectories,  advowsons, 
messuages,  lands,  tenements,  tithes,  and  hereditaments,  situate, 
lying,  arising,  and  being  at  or  near  Windlestone,  West  Auckland, 
St.  Helen's  Auckland,  and  Bishop's  Auckland,  in  the  county  of 
Durham  or  in  the  city  of  Durham,  and  Brignal,  in  the  county  of 
York,  and  a  parcel  of  land  purchased  by  me  of  the  late  Mrs.  Mary 

[  *763  ]  Lambton,  at  Bomanby,  *near  North  Allerton,  in  the  North  Biding 
of  the  county  of  York,  and  all  other  my  real  estates  in  the  said 
counties  of  Durham  and  York,  and  elsewhere  in  Great  Britain,  and 
all  my  estate  and  interest  therein,  unto  Bobert  Eden  Duncombe 
Shafto,  of  Whitworth,  in  the  county  of  Durham,  Esq.,  William 
Nesfield,  of  Brancepeth,  in  the  county  of  Durham,  clerk,  and 
Thomas  Hopper,  of  the  city  of  Durham,  Esq.,  and  their  heirs, 
subject  to  the  said  annuities  so  given  and  devised  as  aforesaid ; 
To  hold  the  same  unto  the  said  B.  E.  D.  Shafto,  W.  Nesfield,  and 
T.  Hopper,  and  their  heirs,  subject  as  aforesaid,  to  and  for  the 
several  uses,  upon  the  trusts,  and  to  and  for  the  intents  and  pur- 
poses, and  under  and  subject  to  the  powers,  provisoes,  declarations, 
and  limitations  hereinafter  limited,  declared,  or  expressed  of  and 
concerning  the  same ;  that  is  to  say,  to  the  use  of  my  said  brother, 
the  said  Morton  John  Davison,  and  his  assigns,  for  and  during  the 
term  of  his  natural  life,  without  impeachment  of  or  for  any  manner 
of  waste;  and  from  and  immediately  after  the  determination  of 
that  estate  by  forfeiture  or  otherwise  in  his  lifetime,  then  to  the  use 
of  the  said  Bobert  Eden  Duncombe  Shafto,  William  Nesfield,  and 
Thomas  Hopper,  and  their  heirs^  during  the  life  of  the  said  Morton 
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John  Davison,  upon  trust  to  support  and  preserve  the  contingent  Wilson 
uses  and  estates  hereinafter  limited  from  being  defeated  or  bdbk. 
destroyed,  and  for  that  purpose  to  make  entries  and  bring  actions, 
as  occasion  shall  require ;  but  nevertheless  to  permit  and  suffer  the 
said  Morton  John  Davison  and  his  assigns,  during  his  life,  to 
receive  and  take  the  rents,  issues,  and  profits  of  the  said  heredita- 
ments and  premises,  to  and  for  his  or  their  own  use  and  benefit : 
and,  from  and  immediately  after  his  decease,  to  the  use  of  the  first 
son  of  the  said  Morton  John  Davison,  lawfully  begotten,  and  of  the 
heirs  male  of  the  body  of  such  first  son  lawfully  issuing ;  and  for 
default  of  such  issue,  to  the  use  of  the  second,  third,  fourth,  and  all 
and  every  other  the  *son  and  sons  of  the  said  Morton  John  Davison,  [  *764  ] 
lawfully  to  be  begotten,  severally,  successively,  and  in  remainder, 
one  after  another,  as  they  shall  be  in  seniority  of  age  and  priority 
of  birth,  and  of  the  several  and  respective  heirs  male  of  the  body 
and  bodies  of  all  and  every  such  son  and  sons  lawfully  issuing,  the 
elder  of  such  sons,  and  the  heirs  male  of  his  body,  being  always  to 
be  preferred  and  take  before  the  younger  of  such  sons,  and  the 
heirs  male  of  his  and  their  body  or  bodies ;  and  in  the  default  of 
such  issue,  to  the  use  of  Sir  William  Eden,  Bart.,  his  heirs  and 
assigns  for  ever."  And  the  said  testiator  thereby  constituted 
and  appointed  the  said  Morton  John  Davison  executor  of  his 
said  will. 

The  testator  afterwards  signed  and  published  a  testamentary 
paper,  bearing  date  the  9th  of  March,  1885,  purporting  to  be  a 
codicil  to  his  said  will,  and  containing  certain  additions  to  and 
alterations  of  the  annuities  bequeathed  by  his  said  will,  but  not  in 
any  other  manner  affecting  such  will. 

Morton  John  Davison,  the  brother  of  the  testator,  and  the  sole 
executor  named  in  the  will,  died  on  the  28lih  of  June,  1841,  in  the 
lifetime  of  the  testator,  and  without  ever  having  had  any  issue ; 
and  after  his  death,  the  testator  duly  signed  and  published  another 
codicil  to  his  said  will,  in  the  words  and  figures  following :  ''  This 
is  a  codicil  to  the  last  will  and  testament  of  me,  Sir  Robert  Johnson 
Eden,  of  Windlestone,  in  the  county  of  Durham,  Bart.,  which  will 
is  dated  the  14th  day  of  April,  1815.  Whereas,  by  my  said  will,  I 
appointed  as  the  executor  thereof  my  late  only  brother  Morton  John 
Davison,  Esq.,  who  died  on  the  28th  day  of  June  last :  Now  I  do, 
by  this  codicil,  appoint  my  nephew,  John  Methold,  Esq.,  the  sole 
executor  of  my  said  will.  And  I  hereby  ratify,  confirm,  and  re-publish 
jny  said  will/*    As  witness  my  hand  this  10th  day  of  July,  1841. — 


Edkn. 
[  *765  ] 


[  •766  ] 


The  testator  died  on  the  Srd  of  September,  1844,  without  having 
revoked  or  altered  his  said  will,  except  so  far  as  the  same  was 
altered  by  the  said  codicils  thereto,  and  without  having  revoked  or 
altered  the  said  codicils,  or  either  of  them.  And  the  said  will  and 
codicils  have  since  been  duly  proved  by  the  said  John  Eden,  the 
executor  thereof.  The  testator  was,  at  the  time  of  his  death,  pos- 
sessed of  several  leasehold  estates  in  the  townships  of  Merrington 
and  Middlestone,  both  in  the  parish  of  Merrington,  in  the  county  of 
Durham,  held  under  various  leases  from  the  Dean  and  Chapter  of 
Durham,  for  terms  of  twenty-one  years  respectively,  a  part  of 
which  leasehold  estates  was  acquired  by  the  testator's  father  in  the 
year  1772,  and  the  remaining  portions  thereof  had  been  acquired 
by  his  father,  or  himself,  at  various  times  since  (i).  And  the  Dean 
and  Chapter  of  Durham  have  hitherto  renewed  the  leases  under 
which  the  said  estates  were  held  at  the  end  of  every  seven  years 
(according  to  their  usual  custom  with  respect  to  property  held 
under  leases  from  them),  but  the  leases  contain  no  covenant  on 
their  part  to  do  so. 

In  the  year  1888  the  Dean  and  Chapter  of  Durham  demised  the 
coal  mines  under  the  said  leasehold  estates,  and  other  adjoining 
lands,  with  power  to  erect  cottages  and  make  a  railway;  and 
several  cottages  have  accordingly  been  erected,  and  a  railway  made 
through  part  of  *the  said  leasehold  estates.  The  testator  was  not 
at  the  time  of  his  death  possessed  of  or  entitled  to  any  leasehold 
estates  for  years,  except  in  the  townships  of  Merrington  and 
Middlestone. 

The  township  of  Middlestone  was  heretofore  in  the  parish  of 
St.  Andrew  Auckland,  but  was  on  the  26th  of  April,  1845,  annexed 
to  the  said  parish  of  Merrington. 

The  parish  of  Merrington  is  intersected  by  a  high  ridge  of  hills, 
ranging  east  and  west,  upon  the  summit  of  which  the  church  and 


(1)  At  the  suggestion  of  the  Court, 
the  case  was  amended  by  inserting  the 
following — **  And  the  dates  of  the 
different  purchases  are  as  follows,  (that 
is  to  say)  Sir  John  Eden  purchased, 

A.  R.  P. 

57  2  31  in  the  year  1772. 

60  0  9    „     1776. 

47  1  27  „  1780. 

158  2  16  „  1788. 


A.   R.  P. 

121  3  35  in  the  year  1801. 

35  1     9  „  1803. 

25  0  35  „  1808. 

And  the  said  testator,  before  the  date 
of  his  will,  purchased  17  a.  3b.  5p.  in 
the  year  1813,  and  after  the  date  of 
his  will  purchased  77a.  2b.  23p.  in  the 
year  1843." 


^ 


d 
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village  of  Merrington  are  situated ;  and  the  greater  portion  of  the  Wilson 
said  leasehold  estates  (to  the  extent  of  589  acres,  88  perches,  or  edbk. 
thereabouts)  lie  to  the  south  of  the  said  ridge,  and  extend  to  and 
for  about  2,050  yards,  abut  on  the  northern  boundary  of  the  free- 
hold manor  and  estate  of  the  testator  in  the  township  of  Windle- 
stone,  heretofore  in  the  parish  of  St.  Andrew  Auckland,  but  now 
forming  part  of  the  new  parish  of  Counden,  which  was  made  a 
parish  in  the  year  1842,  and  adjoin  the  said  freehold  estate  of 
Windlestone,  but  are  in  part  separated  therefrom  by  a  turnpike 
road,  and  in  part  by  the  ordinary  hedges  of  the  country,  through 
which  are  necessary  communications  for  those  tenants  who  hold 
both  freehold  and  leasehold  in  the  same  farm,  and  in  some  instances 
the  leaseholds  were  let  and  occupied  with  the  said  freeholds  at 
undivided  yearly  rents. 

The  said  leasehold  estates  are  not  intermixed  with  or  surrounded 
by  the  freehold  lands  of  the  said  testator  at  Windlestone,  but,  with 
the  exception  of  one  plot,  containing  about  18  acres,  they  lie 
together,  and  a  part  of  them  are  about  a  quarter  of  a  mile  from 
the  mansion  of  Windlestone,  but  the  turnpike  road  between 
Bishop's  Auckland  and  Bushyford  lies  between  them  and  the  said 
mansion.  The  remainder  of  the  said  leasehold  estates,  containing 
about  72a.  1b.  12p.,  lie  on  the  northern  side  of  the  aforesaid  ridge, 
and  about  two  miles  from  the  testator's  freehold  mansion  and 
estate  at  Windlestone. 

The  testator  was,  at  the  respective  dates  of  making  his  will  and  [  757  ] 
of  his  death,  seised  of  or  entitled  to,  not  only  the  said  freehold 
manor  and  estate  of  Windlestone  (which  comprises  the  whole  town- 
ship of  Windlestone,  and  contains  1,182a.  2r.  29p.),  but  also  two 
freehold  closes  of  land  immediately  adjoining  the  said  Windlestone 
estate,  and  situated  in  the  township  of  Counden,  and  containing 
together  about  16  acres,  and  the  freehold  tithes  thereof ;  and  also 
some  detached  portions  of  freehold  lands  in  the  said  township  of 
Merrington,  and  containing  together  about  106  acres;  and  the 
freehold  tithes  of  parts  of  the  said  leasehold  estate  in  Merrington 
and  of  Middlestone ;  an  estate  in  the  township  of  West  Auckland, 
chiefly  freehold  and  copyhold,  with  the  freehold  tithes  thereof ;  and 
two  leases  for  lives,  containing  together  1,162  acres  or  thereabouts ; 
and  freehold  lands  in  the  township  of  Saint  Helen's  Auckland,  con- 
taining 881  acres  or  thereabouts ;  two  freehold  fields,  containing 
together  about  19  acres,  in  the  township  of  Bondgate,  in  Auckland ; 
and  the  freehold  messuage  in  the  city  of  Durham  :  but  which  said 


BlDBN. 


[  •IBS  ] 


) 


in  his  lifetime. 

The  said  freehold  mansion  and  estate  of  Windlestone  have  been 
in  the  possession  and  the  residence  of  the  family  of  the  said  testator 
for  upwards  of  one  hundred  years ;  and  there  are  several  cottages 
(some  of  which  are  ornamental)  and  other  buildings  standing  upon 
that  part  of  the  said  leasehold  estates  which  is  nearest  the  said 
mansion ;  and  which  buildings,  consisting  of  three  cottages  called 
Well  Houses,  were,  in  the  lifetime  of  the  testator,  occupied  by 
persons  employed  about  the  said  mansion  and  estate  at  Windle- 
stone; and  the  testator,  during  his  lifetime,  expended  upwards 
of  40,000^.  in  rebuilding  or  restoring  the  said  mansion  and 
premises. 

On  the  20th  of  February,  1845,  Eleanor  Wilson,  one  of  the 
sisters  and  next  of  kin  of  the  testator,  filed  her  bill  in  *the  Court 
of  Chancery  against  John  Eden,  the  executor  of  the  testator,  and 
Sir  W.  Eden  and  others,  praying  (amongst  other  things)  that  it 
might  be  declared  that  the  testator  died  intestate  as  to  his  leasehold 
estates,  and  that  an  account  might  be  taken  of  the  rents  and 
profits,  &c. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
leasehold  estates,  of  which  the  testator.  Sir  Bobert  Johnson  Eden, 
died  possessed,  passed  under  the  devise  in  his  will  of  all  and 
singular  his  manors  or  lordships,  rectories,  advowsons,  messuages, 
lands,  tenements,  tithes,  and  hereditaments,  situate,  lying, 
and  arising,  or  being  at  or  near  Windlestone,  West  Auckland, 
St.  Helen's  Auckland,  and  Bishop's  Auckland,  in  the  county  of 
Durham  or  in  the  city  of  Durham,  and  Brignall  in  the  county  of 
York,  and  all  other  his  real  estates  in  the  said  counties  of  York  and 
Durham,  and  elsewhere  in  Great  Britain,  and  all  his  estate  and 
interest  therein  (i). 


(1)  It  was  agreed  that  the  will  should 
form  part  of  the  case;  but  the  only 
other  portions  of  it  material  to  the 
present  question  are  the  following : 

**  Provided  always,  and  I  do  hereby 
declare  my  will  and  mind  to  be,  that  it 
shall  and  may  be  lawful  for  the  said 
Morton  John  Davison,  when  and  as 
he  shall,  by  virtue  of  the  limitations 
aforesaid,  be  in  the  actual  possession 
of,  or  entitled  to,  the  rents,  issues, 
and  profits  of  the  said  hereditaments 
and  premises,  by  any  deed  or  deeds, 


&c.,  to  grant,  limit,  or  appoint  to  or  to 
the  use  of  any  woman  or  women  whom 
he  may  marry,  either  before  or  after 
any  such  marriage,  for  the  life  of  any 
such  woman,  for  her  jointure,  and  in 
bar  or  without  being  in  bar  of  her 
dower,  any  annual  sum  or  yearly 
rent-charge,  not  exceeding  the  annual 
sum  of  one  thousand  pounds,  &c.,  to 
be  issuing  out  of  and  charged  and 
chargeable  upon  all  or  any  part  or 
parts  of  the  said  hereditaments  and 
premises  hereinbefore   deyised,   with 
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Humphry  {Elmaley  with  him)  argued  for  the  plaintiff  in  last      Wilsok 
Trinity  Term  (June  7) :  Edkh. 

The  leaseholds  did  not  pass  under  the  general  devise  of  the  real  ^  ^^^  ^ 
estate.  The  will  commences  with  a  marked  distinction  between 
the  real  and  personal  estate.  The  real  estate  is  charged  with  the 
payment  of  debts  and  testamentary  expenses,  and  it  is  devised  to 
trustees  and  their  heirs,  for  the  use  of  a  tenant  for  life  without 
impeachment  of  waste,  and  after  the  determination  of  that  estate 
to  trustees,  to  preserve  contingent  remainders, — provisions  inap- 
plicable to  leaseholds.  First,  as  to  the  law  prior  to  the  Wills  Act, 
1  Vict.  c.  20.  The  rule  laid  down  in  Rose  v.  Bartlett  (i)  is  this, 
**  That  if  a  man  hath  lands  in  fee  and  lands  for  years,  and  deviseth 
all  his  lands  and  tenements,  the  fee  simple  lands  pass  only,  and 
not  the  lease  for  years ;  and  if  a  man  hath  a  lease  for  years  and  no 
fee  simple,  and  deviseth  all  his  lands  and  tenements,  the  lease  for 
years  passeth,  for  otherwise  the  will  should  be  merely  void.'*  That 
rule  was  recognised  and  commented  on  by  Lord  Eldon,  Gh.  J.,  in 
his  elaborate  judgment  in  Thompson  v.  Lady  Lawley  (2),  where  he 
says,  that  it ''  is  a  rule  which  has  been  acknowledged  for  ages." 
Also,  in  Watkins  v.  Lea  (8),  Lord  Eldon,  Ch.  J.,  refers  to  that  rule 
with  approbation.  Numerous  cases  in  which  the  rule  has  been 
acted  on  are  collected  in  Jarman  on  Wills,  vol.  1,  p.  616;  and 
Eoper  on  Legacies,  vol.  2,  p.  1488,  4th  ed.  The  word  "farm," 
which  is  not  used  here,  is  of  large  extent :  *8hep.  Touch,  chap.  5,  [  *760  j 
p.  98 ;  yet  where  the  devise  was  of  "  all  that  freehold  farm  called  the 
Wick  Farm,  containing  200  acres  or  thereabouts,  occupied  by  E.  as 
tenant  tome,"  to  uses  applicable  to  freehold  property  only,  and  E. 

the  usual  powers  and  remedies  of  dis-  the  hereditaments  and  premises  afore- 
tress,  entry,  &c. ;   and  also  to  limit  said,  or  the  rents,  issues,  and  profits 
and  appoint  the  hereditaments  which  thereof,  from  time  to  time,  to  demise 
shall  be  so  charged  as  aforesaid,  to  and  lease  all  or  any  part  or  parts  of 
any  person  or  persons,  for  any  term  the  said  hereditaments  and  premises, 
or  terms  of  years,  upon  such  trusts,  with  the  appurtenances,  to  any  person 
for  better  securing  the  payment  of  or  persons,  for  any  term  or  number 
any  such  yearly  rent-charge,   as  to  of    years   not  exceeding  twenty-one 
the  said  M.  J.   Davison  shall    seem  years  in  possession,  and  not  in  rever- 
meet,"  &c.     "  Provided  always,  and  sion  or  by  any  way  of  future  interest, 
I  do  hereby  declare  my  will  and  mind  so  as  there  be  reserved  and  made  pay- 
to  be,  that  it  shall  and  may  be  lawful  able  on  every  such  lease,  during  the 
to  and  for  the  said  M.  J.  Davison  continuance  thereof,  the  best  and  most 
during  his  life,  and,  after  his  decease,  improved  yearly  rent  or  rents,"  &c. 
for  the  person  or  persons  who  shaU,  (1)  Cro.  Car.  292. 
for  the  time  being,  under  or  by  virtue         (2)  d  B.  B.  595  (2  Bos.  &  P.  303). 
of  the  limitations  aforesaid,  be  in  the         (3)  6  Yes.  633. 
actual  possession  of  or  well  entitled  to 


Eden.  ^"®  lease  as  yyick  rarm,  oi  wmcn  iweive  acres  were  leasenoia,  it 
was  held  that  the  twelve  acres  did  not  pass  by  the  devise  :  HaU  v. 
Fisher  (i).  [He  cited  Arkell  v.  Fletcher  (2),  Stone  v.  Greening  (3) 
Parker  v.  Marchant  (4),  Addis  v.  Clement  (5),  Day  v.  I'rigg  (6),  Doe  d. 
Dunning  v.  Cranstoun  (7),  Goodman  v.  Edwards  (8),  and  Hobson\. 
Blackburn  (9).] 
[  761  ]  Secondly,  the  case  is  not  governed  by  the  26th  section  of  the 

[  •762  ]  1  Vict.  c.  26.  The  question  depends  on  the  eflfect  *of  the  republi- 
cation of  the  will,  how  far,  if  at  all,  it  brings  the  case  within  that 
enactment ;  and  it  is  submitted,  that  the  statute  was  never  intended 
to  apply  to  cases  where  all  the  real  estate  is  in  terms  devised  to 
one  person,  and  the  personal  estate  to  another,  but  only  where 
there  is  a  general  devise  in  terms  large  enough  to  import  any 
tenure.  Besides,  in  this  case,  there  is  no  devise  of  the  land  of  the 
testator  "  in  any  place,"  but  only  "  at  or  near "  Windlestone. 
Assuming,  however,  that  the  statute  does  apply,  still  the  general 
devise  will  not  include  the  leaseholds,  because  a  contrary  intention 
appears  by  the  will.  Here  is  an  express  gift  of  all  the  residue 
of  the  personal  estate  to  the  testator's  brother,  which  is  incon- 
sistent with  a  gift  of  the  leaseholds  to  the  trustees.  The  words 
'^all  other  my  real  estates"  mean  ''freehold"  estates.  The 
powers  of  jointuring  and  leasing  are  also  inconsistent  with  an 
intention  that  the  trustees  should  take  the  leaseholds.  Cole  v. 
Scott  (10)  decided,  that  it  is  not  necessary  that  such  contrary  inten- 
tion should  be  expressed  in  so  many  words,  or  in  some  way  quite 
free  from  doubt ;  but  it  is  to  be  gathered  by  adopting,  in  reference 
to  the  expression  used  by  the  testator,  the  ordinary  rules  of 
construction  applicable  to  wills. 

Malins  for  the  defendant : 
First,  as  to  the  effect  of  the  limitation  prior  to  the  1  Vict.  c.  26. 
Though,  as  a  general  rule,  a  devise  of  '*  land  "  would  pass  only 
real  estate,  yet  the  exceptions  were,  if  the  circumstances  showed  an 
intention  on  the  part  of  the  testator  that  the  leaseholds  should 
pass,  or  if  he  had  no  freehold  land  to  satisfy  the  bequest.  Here  an 
intention  to  pass  the  leaseholds  may  reasonably  be  presumed.    In 

(1)  66  E.  E.  14  (1  Coll.  47).  (6)  1  P.  Wms.  286. 

(2)  61  R  K.  254  (10  Sim.  299).  (7)  66  R.  R  597  (7  M.  &  W.  1). 

(3)  60  R  R  364  (13  Sim.  390).  (8)  39  E.  E.  348  (2  My.  &  K  759). 

(4)  2  Y.  &  C.  C.  C..279.  (9)  36  K  R  381  (1  My.  &  K.  571). 

(5)  2  P.  Wms.  456.  (10)  1  Mac.  &  G.  518. 
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the  first  place,  the  leaseholds  had  been  from  time  to  time  renewed,  Wilson 
BO  that  the  testator,  no  doubt,  considered  them  as  a  durable  eden. 
property,  and  in  the  nature  *of  real  estate.  Besides,  from  the  [  'Tea  ] 
year  1772,  there  had  been  an  uninterrupted  unity  of  enjoyment  of 
some  of  the  leaseholds  with  some  of  the  freeholds  at  entire  rents, 
without  distinguishing  what  was  paid  for  the  leasehold,  and  what 
for  the  freehold.  And  further,  the  leaseholds  almost  entirely 
bordered  on  the  family  mansion  and  grounds,  and  part  of  them 
extended  up  to  within  a  quarter  of  a  mile  of  the  mansion,  and 
some  cottages  had  been  erected  thereon  by  the  testator  for  the  use 
of  persons  employed  about  the  mansion.  Those  circumstances 
take  this  case  out  of  the  general  rule  laid  down  in  Rose  v. 
Bartlett{i).  There  is  a  distinction  between  permanently  renew- 
able leaseholds  and  a  mere  lease  for  a  definite  term  of  years,  as 
was  the  case  in  Thompson  v.  Lady  Lawley(2).  That  distinction  is 
adverted  to  in  Addis  v.  Clement  (3),  where  it  was  held,  that  the 
words  ''  possessed  of  or  any  ways  interested  in,"  included  renew- 
able leaseholds.  This  case  resembles  that  of  Lane  v.  Earl 
Stanhope  (4),  where  the  lease  contained  no  covenant  for  renewal 
on  the  part  of  the  lessor,  but  the  Court  referred  to  extrinsic  cir- 
cumstances as  showing  the  intention  of  the  testator,  and  held  that 
the  leasehold  estate  passed  under  a  devise  of  ''all  my  manors, 
messuages,  houses,  farms,  lands,"  &c.  Also,  in  Hobson  v.  Black- 
burn (6),  where  the  limitation  was  to  uses  strictly  applicable  to 
freehold  property  only,  the  Court  looked  to  the  intention  of  the 
testator,  to  be  collected  from  the  circumstance  of  the  leasehold 
property  being  blended  in  enjoyment  with  the  freehold. 

(Alderson,  B.  :  In  that  case,  there  was  no  other  access  to  the 
leasehold  part  than  by  its  communication  with  the  freehold.) 

In  Qoodvfian  v.  Edwards  («),  the  devise  was  of  land,  containing  by 
estimation  100  acres,  forty  of  which  were  held  under  a  renewable 
lease;  but  they  were  nevertheless  held  to  pass,  as  the  curcum- 
stances  showed  *that  the  testator  meant  to  comprise  them  under      [  *764  ] 
the  description  of  real  estate. 

Secondly,  the  case  falls  within  the  1  Vict.  c.  26.    The  S4th  sec- 
tion of  that  Act  expressly  declares,  ''  that  every  will  re-executed, 

(1)  Oro.  Car.  292.  (4)  3  E.  R.  197  (6  T.  E.  345). 

(2)  5  B.  E.  595  (2  Bos.  &  P.  303).  (5)  36  E.  B.  381  (1  My.  &  K  571). 

(3)  2  P.  Wms.  466.  (6)  39  B.  B.  348  (2  My.  &  K.  759). 


864  1860.    EX.    6  EX.  764—766.  [b-b. 

WiuoH  or  repablished,  or  revived  by  any  codicil,  shall,  for  the  purposes  of 
Kdek.  ^^^^  ^^^9  be  deemed  to  have  been  made  at  the  time  it  was  so 
re-executed,  republished,  or  revived."  The  effect  of  the  republi- 
cation of  the  will  by  the  codicil  was  the  same  as  if  the  testator 
had,  at  the  date  of  the  codicil,  made  a  will  in  the  words  of  the 
will  so  republished  :  Doe  d.  York  v.  Walker  (i),  Winter  y.  Winter  (2). 
Then,  by  the  26th  section,  a  general  devise  of  land  shall  include 
copyhold  and  leasehold,  unless  a  contrary  intention  shall  appear 
by  the  will.  That  statute  has  abrogated  the  rule  laid  down  in 
Rose  v.  BartUtt,  which  so  frequently  frustrated  the  intention  of 
testators.  The  effect  of  the  enactment  is  to  introduce  the  words 
**  copyhold  "  and  ''  leasehold  "  into  a  general  devise  of  land,  so  that 
it  must  now  be  read,  "  all  and  singular  my  freehold,  copyhold, 
and  leasehold  lands."  The  word  "  land  "  now  means  everything 
immoveable,  unless  a  contrary  intention  appears.  If  the  devise 
had  been  of  ''  all  my  freehold  and  copyhold  lands,"  the  mention  of 
the  two  descriptions  would  have  shown  an  intention  to  exclude  the 
third.  Or  if  the  testator  had  said,  ''  I  give  all  my  leasehold  estate 
in  the  county  of  York,"  that  would  have  shown  an  intention  to 
exclude  his  leaseholds  elsewhere.  Here,  however,  the  word  '*  free- 
hold "  is  not  used,  but  the  devise  is  in  general  terms.    Even  before 

[  *765  ]  the  1  Vict.  c.  26,  leaseholds  for  lives  would  pass  *under  a  devise 
of  "  all  other  my  real  estate : "  Fitzroy  v.  Howard  (8),  Weigail  v. 
Brome  (4). 

Humphry  replied. 

Cur,  adv,  vuU. 

The  judgment  of  the  Court  was  bow  delivered  by 

Pollock,  C.  B. : 

This  case,  which  was  sent  for  our  opinion  by  the  Master  of  thb 
Bolls,  arises  out  of  the  will  of  Sir  Bobert  Johnson  Eden,  who  died 
on  the  8rd  of  September,  1844;  and  the  question  is,  whether 
certain  leasehold  estates,  of  which  he  was  possessed  at  his  decease, 
passed  under  the  general  devise  of  his  real  estates.  The  will  was 
made  in  1816,  and  its  material  parts  are  as  follows  (his  Lordship 
stated  them) :  Morton  John  Davison  died  in  June,  1841,  and  there- 
upon the  testator  made  a  codicil,  duly  executed  and  attested,  in  the 
following  words  (his  Lordship  read  the  codicil).    The  facts,  as  to 

(1)  67  R.  R.  427  (12  JM[.  &  W.  691).    (3)  27  R  E.  73  (3  Buaa.  225). 

(2)  71  E.  E.  122  (6  Hare,  306).        (4)  38  E.  E.  89  (6  Sim.  99). 
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the  leaseholds  in  question,  are  these  (his  Lordship  stated  them).       Wilbow 
The  case  states  as  a  fact,  that  the  testator,  at  the  date  of  his  will       g^^ 
and  of  his  death,  was  seised  of  other  real  estates  in  the  county  of 
Durham,  besides  his  mansion,  &c.  at  Windlestone. 

In  this  state  6f  things,  it  was  contended  before  us,  on  behalf  of 
the  plaintiff,  that  the  leaseholds  did  not  pass  under  the  general 
devise  of  the  real  estates.  And  in  support  of  this  view  of  the  case, 
Mr.  Humphry  relied  on  the  case  of  Rose  v.  Bartlett,  in  which  the 
general  principle  was  laid  down,  recognised  and  followed  by  very 
many  authorities  up  to  Thompson  v.  Lawley,  where  Lord  Eldon 
went  through  the  whole  of  the  cases,  and  fully  recognised  the 
general  doctrine.  On  the  other  hand,  Mr.  Malins,  for  the  defendants, 
contended,  that  there  are  in  this  case  circumstances  which  dis- 
tinguish it  from  Rose  v.  Bartiett  and  the  other  cases  in  which 
leaseholds  have  been  held  not  to  pass.  In  the  first  place,  here  the 
leaseholds,  by  *usage,  though  not  by  express  contract,  have  always  C  *766  ] 
been  renewed  from  time  to  time,  so  as  to  give  them,  practically, 
the  permanence  of  estates  held  in  fee  simple.  Secondly,  some  of 
the  leaseholds  have  been  let  and  occupied  with  some  of  the  free- 
holds at  undivided  yearly  rents,  not  distinguishing  what  was  the 
rent  of  the  freehold  and  what  of  the  leasehold ;  and,  thirdly,  the 
leaseholds  almost  entirely  bordered  on  the  family  mansion  and 
grounds,  and  some  part  of  them  extended  up  to  within  a  quarter 
of  a  mile  of  the  mansion;  and  some  cottages  were  erected 
thereon  by  the  testator,  for  the  use  of  persons  employed  about 
the  mansion. 

These,  and  similar  circumstances  are  pointed  out  by  Lord  Eldon 
in  the  case  we  have  referred  to,  as  circumstances  which  might  pre- 
vent the  operation  of  the  general  rule.  But  even  if  they  would 
not  do  so  in  the  present  instance,  still,  it  was  contended,  that  here 
the  late  statute,  1  Vict.  c.  26,  s.  26,  is  decisive,  and  puts  an  end  to 
all  question  on  the  subject.     (His  Lordship  read  the  section  (i).) 

Now,  we  are  of  opinion  that  this  section  clearly  governs  the 

present  case,  and  so  that  it  is  unnecessary  for  us  to  speculate  as  to 

(1)  Which  enacts  '*  That  a  devise  of  which  could  be  described  by  it,  shall 

the  land  of  the  testator,  or  of  the  land  be  construed  to  include  the  customary, 

of  the  testator  in  any  place  or  in  the  copyhold,  and  leasehold  estates  of  the 

occupation  of  any  person  mentioned  in  testator,  or  his  customary,  copyhold, 

his  will,  or  otherwise  described  in  a  and  leasehold  estates,  or  any  of  them, 

general  manner,  and  any  other  general  to  which  such  description  shall  extend, 

device  which  would  describe  a  custo-  as  the  case  may  be,  as  well  as  freehold 

mary,  copyhold,  or  leasehold  estate  if  estates,   unless  a  contrary  intention 

the  testator  had  no    freehold  estate  shall  appear  by  the  will." 

B.B. — VOL.  LXXXII.  55 


having  been  re-pablished  by  the  codicil  in  1841,  must,  according 
to  the  express  provisions  of  section  84,  be  deemed  to  have  been 
made  at  that  date;  and  it  is,  therefore,  to  be  treated  as  a  will 
made  after  the  31st  of  December,  1837. 

That  being  so,  let  us  consider  how  the  case  would  have  stood 
prior  to  the  Act,  if  the  testator  had  had  no  lands  whatever  except 
these  leaseholds.  It  is  clear  that,  in  such  a  case,  the  leaseholds 
would  have  passed,  in  order  that  some  effect  might  be  given  to  the 
will.  This,  indeed,  is  a  branch  of  the  general  rule  enunciated  in 
Rose  V.  BariUtt,  and  cannot  be  disputed.  This  being  so,  the  26th 
[  *767  ]  section  of  the  statute  states  positively,  that  the  general  ^devise 
shall  be  construed  to  include  the  leaseholds,  unless  a  contrary 
intention  appears  by  the  will. 

Mr.  Humphry  argued,  that  such  contrary  intention  does  appear 
here,  because  there  is  an  express  gift  of  all  the  residue  of   the 
personal  estate  to  the  testator's  brother,  which,  he  contended, 
was  inconsistent  with  a  gift  of  the  leaseholds,  which  are  part  of 
the  personal  estate,  to  the  trustees  for  the  purpose  of  the  settlement. 
But  this  is  a  fallacy.    If,  before  the  statute,  a  testator,  having 
leaseholds  but  no  freeholds  in  Durham,  had  given  all  his  lands  in 
Durham  to  A.  B.,  and  all  his  personal  estates  to  G.  D.,  there  can 
be  no  doubt  but  that  A.  B.  would  have  taken  the  leaseholds.     The 
circumstances,  in  such  a  case,  show  that,  under  the  words  personal 
estate,  the  testator  did  not  mean  to  include  his  leaseholds ;  and  if 
such  would  have  been  the  construction  before  the  statute,  in  a  ease 
where  the  testator  had  only  leaseholds  so  now  the  same  construc- 
tion is,  by  the  express  words  of  the  statute,  to  prevail,  even  though 
the  testator  had  freeholds  as  well  as  leaseholds.    The  gift  of ''  all  my 
personal  estate,"  clearly  means  only  all  my  personal  estate  not  other- 
wise disposed  of,  and  when  the  statute  has  made  the  general  devise 
a  valid  disposition  of  the  leaseholds,  it  follows  that  these  are  not 
included  in  the  general  description  of  all  my  personal  estates,  or 
all  the  residue  of  my  personal  estate. 

The  only  other  circumstances  relied  on  by  Mr,  Humphry,  as 
showing  an  intention  to  exclude  the  leaseholds,  were  the  powers  of 
jointuring  and  leasing.  But  we  attribute  no  weight  to  this  part 
of  his  argument.  The  powers  would  be  available  in  equity,  so  as 
to  affect  the  renewed  leases  from  time  to  time,  and  the  case  finds 
as  a  fact  that  such  renewals  were  always  regularly  made. 
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It  remains  only  to  notice  one  other  argument  of  Mr.  Humphry's,       Wilson 
namely,  that  he  had  no  necessity  to  resort  to  the  words  at  the  end        edbn. 
of  the  clause,  ''unless  a  contrary  intention  appears  on  the  face" 
of  the  will,  for  that  here  the  *case  was  not  brought  within  the       i  *768  | 
enacting  part  of  the  section ;  he  contended,  that  there  is  not  here 
any  devise  of  the  land  of  the  testator  in  any  place,  so  as  to  come 
within  the  language  of  the  statute.    But  in  this  Mr.  Humphi-y  is 
certainly  wrong.    The  words  of  the  will  are,  ''  I  give  and  devise 
(inter  alia)  all  my  lands  near  Windlestone,  &c.,  and  all  my  other 
real  estates  in  Great  Britain,  and  all  my  estate  and  interest  therein, 
unto  &c.  &c."    Surely  a  devise  of  "  my  lands  near  Windlestone  "  is  a 
devise  of  the  testator's  lands  in  some  place;  and  certainly  the 
words  amount  to  a  general  devise,  which,  before  the  statute,  would 
have  included  leaseholds,  if  there  had  been  no  freeholds  to  which 
the  description  would  apply. 

We  think  it  clear,  therefore,  first,  that  the  enacting  words  of  the 
26th  section  apply  to  this  case ;  and,  secondly,  that  no  contrary 
intention  appears  on  the  face  of  the  will,  so  as  to  prevent  the  opera- 
tion of  the  enactment.  This  being  our  view  of  the  effect  of  the 
statute,  it  is  unnecessary  to  consider  how  the  case  would  have  stood 
independently  of  the  statute;  but  we  must  say,  there  are  very 
strong  grounds  for  contending  that  the  facts  of  this  case  might 
have  led  to  the  same  result  as  that  which  we  have  arrived  at,  even 
if  the  statute  had  not  passed. 

We  shall  certify  our  opinion  to  the  Master  op  the  Bolls  in 
conformity  with  the  opinion  we  have  expressed. 

Certificate  accordingly. 


BRADLEY  v.  The   LONDON  and  NORTH  WESTERN        isso. 
RAILWAY  COMPANY.  ^—' 

(5  Ex.  769—774  ;  S.  C.  20  L.  J.  Ex.  3 ;  1  L.  M.  &  P.  597.)  f  ^^^  ] 

A  Bail  way  Company  having  refused  compensation  for  injury  done  to 
the  premises  of  B.,  he,  on  the  oth  of  December,  served  them  with  a  notice 
under  the  Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18), 
requiring  them  to  appoint  an  arbitrator  on  their  behalf,  and  stating  that 
it  was  his  intention  to  appoint  M.  as  his  arbitrator ;  and  that  if,  for  the 
space  of  fourteen  days  after  that  notice,  the  Company  failed  to  appoint  an 
arbitrator  on  their  behalf,  he  would  appoint  M.  to  act  for  both  parties. 
The  Company  having  refused  to  refer  the  matter  to  arbitration,  B.,  on  the 
1st  of  January  following,  served  them  with  a  notice,  which,  after  reciting 
that  he  had  appointed  M.  as  his  arbitrator,  stated  that  he  then  appointed 
M.  to  act  as  arbitrator  on  behalf  of  both  parties.  The  arbitrator  having 
awarded  a  certain  sum  to  be  paid  to  B.,  the  Court  refused  to  enforce  or 
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set  aside  the  award  on  motion,  intimating  their  opinion  that  there  was  no 
valid  appointment  of  the  arbitrator. 

iSem6/f  *  that,  under  the  8  &  9  Vict.  c.  18,  s.  25,  an  appointment  by  the 
claimant  of  an  arbitrator  to  act  for  both  parties  is  not  valid,  unless  he  has 
previously  appointed  an  arbitrator  on  his  behalf,  and  notified  such  appoint- 
ment to  t^e  Company. 

In  this  case  a  rule  had  been  obtained  by  the  London  and  North 
Western  Railway  Company,  calling  on  one  Bradley  to  show  caoae 
why  a  rule  of  the  7th  of  May  should  not  be  discharged,  and  why 
the  award  of  one  S.  D.  Martin,  contained  in  the  said  rule,  should 
not  be  set  aside,  upon  the  ground  that  the  arbitrator  had  awarded 
respecting  several  matters  over  which  he  had  no  jurisdiction.  A 
cross  rule  had  been  also  obtained,  calling  on  the  London  and  North 
Western  Railway  Company  to  show  cause  why  they  should  not  pay 
to  T.  Bradley  the  sums  of  9002.  and  2892.  9«.  pursuant  to  a  rule  of 
the  7th  of  May,  and  to  the  award  of  one  8.  D.  Martin. 

It  appeared  from  the  affidavits,  that  the  Huddersfield  and  Man- 
chester Railway  and  Canal  Company  (incorporated  by  the  11  Vict, 
c.  clix.  with  the  London  and  North  Western  Railway  Company),  by 
the  exercise  of  the  powers  and  authorities  conferred  by  their  Acta, 
constructed  a  tunnel  under  the  town  of  Huddersfield,  and  so  near 
to  the  premises  of  Thomas  Bradley  as  to  cause  considerable  damage 
thereto.  In  October,  1849,  Bradley  claimed  compensation  from  the 
Company,  but  they  refused  to  recognise  his  claim.  On  the  5th  of 
December  he  sent  to  the  Company  a  notice,  which,  after  specifying 
the  injury  sustained  by  him,  stated  that  he  claimed  compensation 
in  pursuance  of  the  statute  in  such  case  made  and  provided,  *to  the 
amount  of  1,250Z.    The  notice  then  proceeded  thus : 

*'  And  further  take  notice,  that  unless  you,  the  said  Company,  are 
willing  to  pay  to  me  the  said  sum  of  1,2502.,  and  shall  enter  into  a 
written  agreement  for  that  purpose  within  twenty-one  days  after 
the  receipt  by  you  of  this  notice,  then  it  is  my  desire  that  the 
amount  of  compensation  to  be  paid  to  me  by  you,  by  reason  of  the 
premises,  shall  be  settled  by  arbitration,  according  to  the  provisions 
of  the  Act  or  Acts  of  Parliament  in  that  case  made  and  provided. 
And  if  you  the  said  Company  fail  to  *pay  me  the  said  sum  of  1,250/., 
or  to  enter  into  such  written  agreement  as  aforesaid  within  the  said 
twenty-one  days,  then  and  in  that  case  I  do  hereby  request  and 
require  you,  the  said  Company,  to  nominate  and  appoint  an 
arbitrator  to  act  on  your  behalf  in  the  matter  of  the  said  arbitra- 
tion. And  further  take  notice,  that  it  is  my  intention  to  nominate 
and  appoint  Samuel  Dickinson  Martin,  of  Leeds,  in  the  county  of 
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York,  surveyor  and  engineer,  as  my  arbitrator  in  and  concerning      Bradlbt 
the  matters  aforesaid ;  and  that  if  for  the  space  of  fourteen  days  London  and 
after  the  service  of  this  notice  and  request,  you,  the  said  Company,       North 
shall  fail  to  nominate  and  appoint  an  arbitrator  to  act  in  your  Railway  Go. 
behalf  as  aforesaid,  I,  the  said  Thomas  Bradley,  will  appoint  the 
said  S.  D.  Martin  to  act  on  behalf  of  both  parties.    Witness  my 
hand  this  5th  day  of  December,  1849. 

''  Thomas  Bradley, 
**of  Huddersfield,  in  the  county  of  York." 

The  Kailway  Company  having,  on  the  26th  of  December,  refused 
to  refer  the  matter  to  arbitration,  Bradley  served  the  Company  with 
a  written  document,  dated  the  1st  of  January,  1850,  which,  after 
reciting  the  notice  of  the  5th  of  December,  concluded  in  these 
terms : 

''And  whereas  a  space  of  more  than  fourteen  days  and  more 
than  twenty-one  days  have  long  since  elapsed  after  the  said  dispute 
as  aforesaid  had  arisen,  and  after  the  said  notice  and  request  in 
writing  had  been  made  and  served  upon  the  said  Company ;  and 
the  said  Company  have  for  the  space  of  more  than  fourteen  days 
and  more  than  twenty-one  days  after  the  said  dispute  had  arisen, 
and  after  the  service  of  the  said  notice  and  request  upon  the  said 
Company  as  aforesaid,  failed  and  refused  to  appoint  any  arbitrator 
in  the  said  matters  in  dispute.  And  whereas  I,  the  said  *Thomas  L  *772  ] 
Bradley,  did  by  the  said  notice  and  request  in  writing  appoint  the 
said  Samuel  Dickenson  Martin  my  arbitrator  in  the  matters  in 
dispute  as  aforesaid.  Now  I,  the  said  Thomas  Bradley,  in  pur- 
suance of  the  statute  in  such  case  made  and  provided,  appoint  the 
said  Samuel  Dickenson  Martin  to  act  as  arbitrator  on  behalf  of 
both  parties  in  the  said  matters  in  dispute.  Dated  the  1st  of 
January,  a.d.  1850.  ~ 

"Thomas  Bradley." 

The  arbitrator  accordingly  made  appointments  for  proceeding  with 
the  reference,  which  was  attended  on  the  28rd  and  24th  of  January 
by  Bradley  and  his  attorney,  and  by  the  attorney  on  behalf  of  the 
Company  under  protest,  who  submitted  to  the  arbitrator  that  the 
damages  claimed  were  not  recoverable  under  the  Lands  Clauses 
Consolidation  Act,  and  that  the  present  mode  of  proceeding  was 
not  the  right  mode  of  recovering  damages.  The  Company  also 
delivered  a  written  notice  to  Bradley,  to  the  effect,  amongst  other 
things,  that  his  notices  were  informal  and  invalid ;  and  that  the 


London  akd  ineffectual.     On  the  26th  of  March,  the  arbitrator  in  his  award, 
Wmtrrn     ^^^<^^  recited  the  previous  proceedings  including  the  two  notices. 
Railway  Co.  awarded  to  Bradley  the  sum  of  900i.  as  compensation,  and  289/.  9«. 
as  costs. 

Hoggins  and  Hugh  Hill  showed  cause  on  behalf  of  the  claimant 
Bradley  against  the  former  rule,  and  appeared  in  support  of 
the  latter : 

It  is  objected,  that  the  claimant  did  not  make  a  valid  appoint- 
ment of  an  arbitrator  within  the  25th  section  of  the  8  &  9  Vict, 
c.  18,  inasmuch  as  his  notice  merely  stated  his  intention  to  appoint 
Martin  as  arbitrator.  To  that  there  are  two  answers:  first,  the 
document  of  the  Ist  of  January,  1850,  after  reciting  the  notice,  states 
[  *773  ]  that  Bradley  did,  in  pursuance  of  the  statute,  appoint  ^Martin  as 
his  arbitrator ;  and  if  the  fact  were  not  so,  it  should  have  been 
denied  by  affidavit.  Secondly,  the  Railway  Company  having,  for 
the  space  of  fourteen  days,  failed  to  appoint  an  arbitrator,  Bradley 
was  empowered  by  the  statute  to  appoint  one  to  act  on  behalf  of 
both  parties,  and  that  he  has  done  by  the  document  of  the  1st  of 
January,  1850. 

(Alderson,  B.  :  It  seems  that  there  must  be  two  appointments. 

Parke,  B.  :  The  claimant  should  appoint  an  arbitrator  on  .his 
behalf;  and  then,  after  notification  of  such  appointment,  and 
request  in  writing,  if  the  other  party  fails  for  the  space  of  fourteen 
days  to  appoint  an  arbitrator  on  his  behalf,  the  claimant  may 
appoint  one  to  act  for  both.  The  ground  for  requiring  an  actual 
appointment  of  an  arbitrator  by  the  claimant  is,  that  the  other 
party  may  consider  whether  he  will  acquiesce  in  that  appointment. 
Here,  there  has  been  no  notice  of  any  appointment,  but  only  of  an 
intention  to  appoint. 

Pollock,  C.  B.  :  Bradley  was  not  bound  by  the  notice  to  appoint 
Martin  as  his  arbitrator ;  he  might,  after  sending  it,  have  altered 
his  intention,  and  appointed  some  one  else ;  and  how  could  the 
Company  be  certain  that  he  would  not?  There  must  be  an 
appointment  from  which  the  claimant  cannot  recede,  so  that,  if 
the  other  party  were  contented  with  the  person  named,  that  party 
might  be  sure  of  his  services.) 
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The  section  does  not  in  terms  reqaire  that  notice  of  the  appointment  biudlby 

of  an  arbitrator  by  the  claimant  should  be  given  to  the  other  side ;  London  and 

and  as  other  conditions  precedent  are  mentioned,  the  rule,  expressio  North 

unius  est  exclusio  cUteriiis,  applies.   The  appointment  of  an  arbitrator  Railway  Go. 
to  act  for  the  claimant,  and  afterwards  for  both  parties,  may  be 
made  by  the  same  instrument. 

(Parke,  B.:  If  the  Company  had  consented  under  seal  to  the 
appointment,  perhaps  it  might  have  been  good  within  the  previous 
part  of  the  section ;  but  here  the  question  is,  whether  the  claimant 
can  appoint  an  arbitrator  to  *act  for  both  parties,  unless  he  has       [  *774  ] 
previously  appointed  one  on  his  own  behalf.) 

At  all  events,  there  is  sufficient  doubt  as  to  the  meaning  of  the 
section  to  warrant  the  Court  in  discharging  the  rule;  and  the 
validity  of  the  award  may  be  contested  in  an  action,  and  the  point 
decided  by  a  court  of  error. 

Watson  {Cleasby  with  him)  in  support  of  the  rule : 

This  is  a  proceeding  in  invitum,  and  everything  must  appear  on 
the  face  of  the  document  to  show  jurisdiction :  Rex  v.  The  Trustees 
of  the  Norwich  and  Watton  Road(i).  Now  the  notice  to  the 
Company  only  states  an  intention  to  appoint  an  arbitrator,  not  an 
actual  appointment;  and  the  instrument  of  the  1st  of  January, 
1850,  states  the  appointment  by  way  of  recital  only. 

Pollock,  C.  B.  : 

We  are  all  of  opinion  that  both  rules  ought  to  be  discharged,  but 

without  costs. 

Rules  discharged,  without  costs. 


MILLWARD   V.  LITTLEWOOD.  i8«o- 

ATw.  6. 
(6  Ex.  776—778 ;  S.  0.  20  L.  J.  Ex.  2.) 


A  declaration  alleged,  that,  in  consideration  that  the  plaintiff,  at  the 
defendant's  request,  promised  to  marry  him,  he  promised  the  plaintiff  to 
marry  her.  Averments:  that  the  plaintiff  hath  continued  and  still  is 
unmarried,  and,  until  the  discovery  of  the  defendant's  marriage,  was  ready 
and  willing  to  marry  him ;  that,  after  the  defendant's  promise,  the  plaintiff 
discovered  that  the  defendant,  at  the  time  of  his  promise,  was,  and  still  is, 
married,  and  that  the  plaintiff  had  not,  at  the  time  of  the  defendant's 
promise,  any  notice  of  the  defendant's  then  marriage :  Held,  on  motion  in 

(1)  5Ad.  &E1.  563. 
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arrest  of  judgment,  that  the  declaration  was  good  ;  and  that  the  plaintiff's 
remainingunmarried  was  a  sufficient  consideration  to  support  the  defendant's 
promise. 

Quaere,  whether  a  promise  by  a  married  man  to  mairy  another  woman 
after  his  wife's  death,  is  void. 

Assumpsit.  The  declaration  stated,  that,  on  «&c.,  in  consideration 
that  the  plaintiff,  being  sole  and  unmarried,  had,  at  the  defendant's 
request,  promised  the  defendant  to  marry  him,  the  defendant 
promised  the  plaintiff  to  marry  her.  Averment,  that  the  plaintiff 
hath  always,  from  the  time  of  the  making  of  the  defendant's 
promise,  for  a  reasonable  time,  to  wit,  until  &c.,  continued  and 
still  is  unmarried,  and  was,  from  the  time  of  the  defendant's 
promise  until  the  discovery  hereinafter  mentioned,  ready  and 
willing  to  marry  the  defendant.  That,  after  the  making  of  the 
defendant's  promise,  and  before  the  commencement  of  this  suit,  to 
wit,  on  &c.,  the  plaintiff  discovered  that  the  defendant  was  then 
married,  to  wit,  to  one  Hannah  Littlewood ;  and  that  the  defendant, 
at  the  time  of  making  his  promise,  and  from  thence  hitherto,  hath 
been  and  still  is  married ;  and  that  the  plaintiff  had  not,  at  the 
time  of  the  defendant's  then  promise,  any  notice  of  the  defendant's 
then  marriage. 

Pleas,  first,  Non  asmmpsit ;  secondly,  that  the  plaintiff  had  notice 
of  the  defendant's  marriage. 

At  the  trial,  before  Parke,  B.,  at  the  last  Chester  Summer 
Assizes,  the  jury  found  a  verdict  for  the  plaintiff,  damages  2002. 

Herbert  Jones,  Serjt.,  now  moved  to  arrest  the  judgment: 

It  is  conceded,  that  this  case  is  similar  to  Wild  v.  Harris  (i), 
where  the  declaration  alleged,  that,  in  consideration  that  the 
plaintiff,  being  unmarried,  had  promised  the  defendant  to  marry 
him  within  a  reasonable  time,  the  defendant  promised  *the 
plaintiff  to  marry  her  within  a  reasonable  time ;  that  the  plaintiff 
remained  unmarried,  and  had  always,  until  she  had  notice  that  the 
defendant  was  married,  been  ready  and  willing  to  marry  him; 
that,  although  a  reasonable  time  had  elapsed,  the  defendant  had 
not  married  the  plaintiff,  but,  on  the  contrary,  the  defendant,  at 
the  time  of  his  promise,  was  and  still  is  married  to  another 
woman;  and  on  the  motion  in  arrest  of  judgment,  the  Court  of 
Common  Pleas  held,  that  the  declaration  disclosed  a  sufficient 
consideration  for  the  defendant's  promise;  at  the  same  time 
observing,  that  it  was  not  absolutely  impossible  of  performance,  for 
(I)  78  E.  E.  899  (7  C.  B.  999). 
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the  defendant's  wife  might  have  died  within  a  reasonable  time. 
The  only  difference  between  that  case  and  the  present  is,  that  there 
the  promise  alleged  was  to  marry  within  a  reasonable  time,  here  it 
is  to  marry  generally.  It  is  submitted,  however,  that  the  case  of 
Wild  V.  Hai-riB  cannot  be  supported.  A  contract  of  this  kind 
is  contra  bonos  viorcB,  and  against  public  policy.  The  language 
of  Lord  Mansfield,  in  Holman  v.  Johnson  (i),  with  reference  to 
immoral  and  illegal  contracts,  applies  here.  Besides,  at  the  time  of 
the  promise,  the  defendant  could  not  perform  it,  and,  therefore,  the 
promise  is  void.  The  Court  of  Common  Pleas  founded  their  judg- 
ment on  the  authority  of  Brooke's  Abridgment,  tit.  "  Conditions," 
fol.  152  b,  pi.  119  (2).  That,  however,  professes  to  be  an  abridgment 
of  the  case  in  40  Ass.  13  (3),  where  the  reporter  *adds,  **  quare  de 
isto  jufiich,  for  it  seems  that  the  condition  was  void,  because  the 
feoffee  had  a  wife  at  the  time." 


MiLLWAED 

r. 
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(Parke,  B.,  in  Fitz.  Nat.  Brev.  p.  205,  H.,  it  is  said,  "  A  woman 
enfeoffed  a  man  upon  condition  that  he  should  take  her  to  wife,  and 
he  had  a  wife  at  the  time  of  the  feoffment,  and  afterwards,  the 
woman,  for  not  performing  the  condition,  entered  again  into  the 
land  upon  the  second  feoffee,  and  her  entry  was  adjudged  lawful, 
and  the  condition  good:"     Anno  40  Edw.  III.  Lib.  Ass.) 

Pollock,  C.  B.  : 

There  ought  to  be  no  rule.  The  case  of  Wild  v.  Harris 
does  not  in    substance  differ  from  this.      Therefore,  as    there 


(1)  Cowp.  343. 

(2)  <'A88.  fe&  fuit  88l,  et  infeffe 
hoe  5  auoit  fefii  sur  c5dic  (|  il  luy 
maiTiera,  le  feffee  infefife  A.,  que 
infeffe  B.,  q  infeffe  C,  que  infeffe 
D.,  le  prim  feffee  deuie,  le  fern  ent 
sur  D.  xvi  As  aps,  et  lent  b6e,  car  ceo 
est  admit  bd  condic,  car  comt  4  le 
feffee  ne  puit  marry  al  temps  del 
feffemt,  du5  poet  estr  ^  sa  fern 
deuiera,  et  doqs  il  puit  au  many 
le  fefferes,  et  ideo  bon  condic,  et  lent 
congeable." 

(3)  **  Un  assise  fuit  porE  envers  u 
feme:  qui  pi*  nul  tort,  et  le  verdict 
yieiit  et  dit,  coment  la  feme  fuit  de 
m  la  terr  en  sa  demeii  come  de  fee, 
et  de  m  la  terre  enfeoff  a  u  J. 
sur    o5ditiou,  ql    luy  duist  predr  a 


feme,  le  ql  J.  ay'  une  feme  a  ceo 
temps,  le  ql  J.  enfeoffa  oust'  Q  au{,  et 
il  oustr;  et  issint  plusours  feoffemts 
tanq  le  pi'  ore  fuit  enfeoffe :  et  trove 
fuit,  q  celuy  qui  primes  fuit  enfeffe 
p*  la  conditio,  fuit  mort,  et  q  les  feoff, 
f  uer  continus  issint  p'  xvi  ans,  et  q  la 
feme  entra  sur  cey  (|  est  ore  pi'.  Et 
sur  ceo  ils  fuer  adjorii  a  W.  ou  p' 
aviso  de  touts  les  Justic  fuit  ag',  (|  le 
pi'  ne  prist  rie  p'  son  bfe,  eo  q  la  Ire 
fuit  touts  temps  charg'  ove  la  con- 
ditio ;  issint  I'enE  congeable  pur  la 
conditio  enfreint,  e  q  maim  la  Ire 
fuit.  Qiiasre  de  isto  Judxcio :  car  come 
semble  la  codic  fuit  void,  eo  q  le 
feoffee  av'  feme  a  ceo  temps,  td  supra, 
Ideo  qwxrey 
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18  the  judgment  of  a  court  of  co-ordinate  jurisdiction  upon  the 
express  point,  I  feel  myself  bound  by  it,  and  must  leave  the 
parties  to  question  that  decision  in  a  court  of  error.  I  own,  how- 
ever, that  I  am  disposed  to  differ  from  the  authorities  which  have 
been  referred  to.  I  think  it  is  inconsistent  with  that  affection  which 
ought  to  subsist  between  married  persons,  that  a  man  should,  while 
his  wife  is  alive,  promise  to  marry  another  woman  after  his  wife's 
death.  Nothing  but  the  judgment  of  the  highest  tribunal  will 
compel  me  to  think,  that,  by  the  law  of  the  laud,  such  a  promise 
is  good. 

Aldbrson,  B.  : 

It  is  unnecessary  to  decide  whether  a  promise  by  a  man  to  marry 
a  woman  after  his  wife's  death  is  good,  because  here  it  is  found  as 
a  fact  that  the  plaintiff  had  no  knowledge  that  the  defendant  was 
married.  In  my  opinion  the  difficulty  arises  in  respect  of  the 
promise  alleged  being  a  promise  to  marry  within  an  indefinite 
*time.  What  was  decided  by  the  recent  case  in  the  Court  of 
Common  Pleas,  I  think,  was  rightly  decided. 

Fabke,  B.  : 

I  entirely  concur  in  what  was  said  by  the  Court  of  Common  Pleas 
in  Wild  V.  Harns.  The  promise  by  the  defendant  to  marry  the 
plaintiff  implies,  on  his  part,  that  he  is  then  capable  of  marrying, 
and  he  has  broken  that  promise  at  the  time  of  making  it.  The  con- 
sideration to  support  the  promise  is,  that  the  plaintiff,  at  the  request 
of  the  defendant,  engaged  to  marry  him  within  a  reasonable  time, 
and  therefore  she  remained  unmarried ;  and  that  is  a  sufficient  con- 
sideration to  bind  the  defendant.  It  is  unnecessary  to  express  any 
opinion,  whether  a  promise  by  a  married  man  to  marry  a  woman 
after  his  wife's  death,  is  valid  or  not.  The  passage  in  Fitzherbert's 
Abridgment  tends  to  show  that  it  is  a  good  promise.  Here,  how- 
ever, it  is  enough  to  say,  that  there  is  a  sufficient  consideration 
for  the  defendant's  promise,  namely,  that  the  plaintiff  remained 
unmarried ;  and  if  she  discovered,  on  the  day  after  the  defendant's 
promise,  that  he  was  a  married  man,  I  should  nevertheless  say  that 
the  consideration  would  be  sufficient. 

Rtde  refused. 
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TAYLOR  V.  BULLEN.  i860. 

(5  Ex.  779—787 ;  S.  C.  20  L.  J.  Ex.  21.)  ^rov^S. 

The  defendant,  being  the  owner  of  a  ehip,  advertised  its  sale,  describing  l  ^^^  J 
it  as  **The  fine  teak-built  barque  Intrepid,  A.  1,  and  well  adapted  for  a 
passenger  ship."  Ttie  plaintiff,  having  read  the  advertisement,  negotiated 
for  its  purchase,  and  a  contract  was  signed  by  the  plaintiff  and  defendant, 
whereby  the  former  agi-eed  to  buy  and  the  latter  to  sell  the  "  barque  liUrepid, 
as  she  now  lies  in  the  St.  Eatherine  Dock,  agreeable  to  the  inventory 
annexed."  The  inventory  commenced  by  describing  the  ship  in  the  same 
terms  as  the  advertisement :  under  that  was  the  word  **  Inventory,"  which 
was  followed  by  a  list  of  the  ship*s  stores  and  tackle ;  and  in  the  margin, 
opposite  to  this  list,  the  defendant  signed  his  name.  The  document  con- 
cluded thus :  **  The  vessel  and  her  stores  to  be  taken  with  all  faults  as  they 
now  lie,  without  any  allowance  for  deficiency  in  length,  weight,  quantity, 
quality,  or  any  defect  or  error  whatever."  The  vessel  proved  not  to  be 
teak-built,  nor  of  class  A  1 ,  nor  adapted  for  a  passenger  ship :  Held,  first, 
that  the  whole  of  the  above  document  was  incorporated  with  the  contract 
of  sale,  and  not  merely  the  list  of  stores  headed  ''  Inventory."  Secondly, 
that  there  was  no  warranty  of  the  vessel. 

Case.  The  first  count  of  the  declaration  stated,  that  the  plaintiff, 
at  the  request  of  the  defendant,  bargained  and  agreed  with  the 
defendant  to  buy  of  him  a  certain  ship  or  vessel  of  the  defendant  called 
the  Intrepid,  together  with  certain  stores,  chattels,  and  appurte- 
nances thereto  belonging,  at  and  for  a  certain  price,  to  wit,  2,2002. ; 
and  the  defendant  then,  during  such  bargaining  and  agreeing, 
falsely,  fraudulently,  and  deceitfully  warranted  the  said  ship  to  be 
teak- built,  and  together  with  the  said  appurtenances  to  be  of  the 
description  or  quality  known  as  A 1,  and  to  be  well  adapted  for  a 
passenger  ship,  and  thereby  then  induced  the  plaintiff  to  agree  for 
and  buy,  and  accordingly  by  the  means  aforesaid  then  agreed  to 
sell  and  sold  the  same,  together  with  the  said  stores,  chattels,  and 
appurtenances,  to  the  plaintiff ;  whereas,  in  truth  and  in  fact,  the 
said  ship,  at  the  time  of  the  warranty,  agreement,  and  sale,  was  not 
teak-built,  and  was  not,  together  with  the  said  appurtenances,  of  the 
description  or  quality  known  as  A  1,  and  was  not  adapted  for  a 
passenger  ship.  Averment,  that,  by  means  of  the  premises,  the 
defendant  had  falsely  and  fraudulently  deceived  him  the  plaintiff 
on  the  said  agreement  for  and  sale  of  the  said  ship,  and  thereby 
the  said  ship  is  of  much  less  value  to  the  plaintiff,  &c.  (alleging 
special  damage). 

Third  plea.  That  the  defendant  did  not  warrant  modo  el  forma  : 
concluding  to  the  country.    Issue  thereon. 

This  action  came  on  to  be  tried  at  the  sittings  in  London  after 
last  Michaelmas  Term,  1849,  when,  by  consent  *of  the  parties,  a      [  ^rso 


BuLLRv.  tion,  sabject  to  the  opinion  of  the  Court,  whether  the  facte  herein- 
after stated  entitled  the  plaintiff  to  maintain  such  verdict  opon 
the  third  issue.  If  so,  the  said  verdict  is  to  stand,  sabject  to  the 
decision  of  an  arbitrator  upon  another  issue  joined  between  the 
parties ;  but,  if  not,  the  said  verdict  is  to  be  set  aside,  and  a  verdict 
on  the  third  issue  entered  for  the  defendant.  The  issues  arising 
out  of  the  second  count  were  by  consent  found  for  the  defendant. 

In  June,  1848,  the  defendant,  being  the  sole  owner  of  the  barque 
Intrepid,  caused  the  following  advertisement  to  be  inserted  in  the 
Shipping  Gazette i  "The  fine  teak-built  barque.  Intrepid^  A  1, 
286^  tons  register,  built  under  particular  inspection  at  Coringa  in 
the  year  1842,  of  the  best  materials,  shifts  without  ballast,  carries 
a  good  cargo,  has  a  poop  and  excellent  height  between  decks,  and 
is  well  adapted  for  a  passenger  ship.  Length  91  S-lOths  feet, 
breadth  22  feet  8  inches,  depth  16  feet  8  inches.  Now  lying  in  the 
St.  Eatherine  Docks.  For  inventories  and  further  particulars, 
apply  to  J.  H.  Arnold,  8,  Clement's  Lane,  Lombard  Street." 

The  plaintiff,  having  read  such  advertisement  and  seen  the  said 
ship,  negotiated,  by  F.  J.  Mercer,  his  agent,  for  the  purchase  of 
the  said  vessel ;  and  on  the  11th  of  July,  1848,  the  following 
contract  was  signed  by  Mercer  and  the  defendant : 

"  F.  J.  Mercer  agrees  to  buy,  and  Captain  BuUen  agrees  to  sell, 
the  barque  Intrepid,  as  she  now  lies  in  the  St.  Eatherine  Dock, 
agreeable  to  the  Inventory  annexed,  for  the  sum  of  2,2002."  (It 
then  provided  for  the  mode  of  payment.) 

"  Cash  on  deposit,  1002.  ''  F.  J.  Mercer, 

"  Witness,  David  Nutt.  "  Robert  Bullbn." 

The  paper  mentioned  in  the  said  contract  as  the  "Inventory 
[  'TSi  ]  *annexed,"  was  a  partly  written  and  partly  printed  paper,  of 
which  a  copy  accompanies  this  case,  and  is  to  be  taken  as  part 
thereof.  It  was  signed  and  annexed  by  the  defendant  to  the 
said  contract  at  the  time  when  the  letter  was  signed  by  him.  The 
paper  was  as  follows  : 

"For  Sale,  by  Private  Contract, 

The  fine  Teak-built  Barque 
Intrepid,  A  1,  286^  Tons  Register. 
Built  under  particular  inspection  at  Coringa  in  the  year  1842,  of 
the  best  materials ;  shifts  without  ballast,  carries  a  good  cargo. 
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lias  a  poop  and  excellent  height  between  decks,  and  is  well 
adapted  for  a  passenger  ship.  Length,  91^  ft.;  breadth, 
22  ft.  8  inches ;  depth,  16  ft.  8  inches. 

NOW  LYINO  IN   THE   ST.   KATHABINB   DOCKS. 


Hull,  Masts,  Yards,  Standing  and  Bunning  Bigging,  with  all  faults 

as  they  now  lie. 


INVENTOBY. 


H 

n 
o 
P4 


Anchors. 

1  Best  Bower. 
1  Small  ditto. 

Gables. 
1  Bower. 

Sails. 

1  Flying  jib. 
&c.,  &c. 


Boatswain's 
Stores. 

1^  Coils  new  rope. 


Gunner's  Stores. 

13  Boarding  pikes 
&c.,  &c. 


Ship  Chandler's 
Stores. 

5  Brass  Compasses. 
1  Barometer  (1). 
&c.,  &c. 


Cooper's  Stores. 


4  Butts. 


Cook  &  Cabin 
Stores. 

1  Hearth. 
Provisions. 

Boats. 


The  iron  kentledge  on  board  is  not  sold  with  the  ship,  being  the 
property  of  the  St.  Katharine  Dock  Company. 

The  vessel  and  her  stores  to  be  taken  with  all  faults  as  they  now 
lie,  without  any  allowance  for  deficiency  in  length,  weight, 
quantity,  quality,  or  any  defect  or  error  whatever. 

For  inventories  and  further  particulars,  apply  to 

J.  H.  Arnold, 
8,  Clement's  Lane,  Lombard  Street,  London." 

The  signature  of  the  defendant  in  the  margin  thereof  was  in  the 
place  there  indicated. 

On  the  27th  of  July  a  bill  of  sale  of  the  said  ship  was  duly 
executed. 

The  plaintiff's  point  for  argument  was,  that  the  documents  set 
out  and  referred  to  in  the  case  constituted  a  warranty  of  the  shipi 
in  the  terms  of  the  first  count  of  the  declaration.  The  contrary 
was  maintained  by  the  defendant. 

Cowling,  for  the  plaintiff: 

The  plaintiff  is  entitled  to  retain  the  verdict.  The  ship  was  sold 
''agreeable  to  the  inventory  annexed,"  which  means  the  whole 
document,  including  the  advertisement,  and  not  merely  that  part 

(1)  This  was  in  writing. 


Taylor 
r. 

BULLEN. 


[782] 


BuLLEN.      ^^  the  contract  of  sale,  and  amounts  to  a  warranty. 

(Pollock,  G.  B.  :  The  defendant  merely  describes  the  vessel  as 
teak-built,  and  states  that  she  is  to  be  taken  with  all  her  faults,  but 
that  he  will  not  warrant  her.) 

It  is  submitted,  that  the  true  meaning  of  the  document  is,  that  the 
vessel  is  to  be  taken  with  all  faults  consistent  with  her  being  a 
teak-built  ship. 

(Parke,  B.  :  Suppose  the  defendant  had  wished  to  relieve  himself 
from  all  responsibility,  what  other  words  could  he  have  used,  unless 
he  had  said  in  express  terms  ''  I  will  not  warrant?") 

Shepherd  v.  Kain  (i)  is  an  authority  in  point.  [He  also  cited 
Kain  v.  Old  (2),  Freeman  v.  Baker  (8),  and  Pickering  v.  Doivson  (4).] 

[  783  ]  Baratow,  for  the  defendant : 

Looking  at  the  case  apart  from  authority,  the  very  terms  of  the 
contract  exclude  any  warranty.  The  agreement  refers  only  to  that 
part  of  the  printed  paper  which  is  described  as  an  "  inventory/* 
and  which  mentions  the  list  of  stores.  The  defendant  signs  the 
paper  for  the  purpose  of  identifying  it  as  the  inventory  referred  to 
in  the  contract  of  sale,  not  for  the  purpose  of  adopting  the  whole ; 
and  his  signature  is  against  that  part  which  is  described  as  an 
inventory.  The  words  "one  barometer"  being  written,  not  printed, 
a  signature  was  necessary  as  a  guarantee  of  its  correctness. 
[  •784  ]  Further,  the  authorities  support  the  defendant's  view.  *The  case 
is  not  distinguishable  from  Freeman  v.  Baker.  In  Shepherd  v.  Kain 
the  words  were  without  allowance  for  any  "defects."  Here  the 
defendant  has  expressly  guarded  against  any  warranty,  by  inserting 
the  word  "errors." 

Cowling  replied. 

Pollock,  C.  B.  : 

The  defendant  is  entitled  to  judgment.  The  action  is  for  a  breach 
of  warranty,  and  the  question  is,  whether,  under  the  circumstances, 
the  defendant  gave  any  warranty  at  all.  The  present  case  is  dis- 
tinguishable, in  some  of  its  features,  from  every  other  case  to  which 

(1)  24  B.  R.  344  (6  B.  &  Aid.  240).  (3)  39  B.  B.  651  (5  B.  k  Ad.  797). 

(2)  26  B.  B.  497  (2  B.  &  C.  627).  (4J  4  Taunt.  779. 
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oar  attention  has  been  drawn  in  the  coarse  of  the  argament.  Tatlob 
Assuming  that  the  whole  of  the  paper  in  which  the  inventory  is  BaiTLBN. 
comprised,  is  to  be  attached  to  the  contract,  it  is  expressly  stated, 
that  "  the  vessel  and  her  stores  are  to  be  taken  with  all  faults,  as 
they  now  lie,  without  any  allowance  for  deficiency  in  length,  weight, 
quantity,  quality,  or  any  defect  or  error  whatever."  Mr.  Cowling 
relied  chiefly  on  the  case  of  Shepherd  v.  Kain,  an  authority  which  I 
have  no  desire  to  impeach.  Substantially,  it  was  there  held,  that 
if  a  ship  is  sold  as  a  copper-fastened  vessel,  "  to  be  taken  with  all 
faults,"  that  means  with  all  such  faults  as  being  a  copper-fastened 
vessel  it  may  have ;  and  that  if  it  be  not  a  copper-fastened  vessel, 
the  warranty  is  broken.  Here  the  vessel  is  **  to  be  taken  with  all 
faults,"  **  without  any  allowance  for  any  defect  or  error  whatever." 
Now,  when  the  defendant  distinctly  says,  that  he  will  warrant 
nothing,  but  describes  the  vessel  as  teak- built,  that  description  is 
either  fraud  or  error.  If  fraud,  the  plaintiff  has  another  remedy ; 
if  error,  all  liability  in  respect  of  it  is  excluded  by  the  terms  of  the 
contract.  The  real  meaning  of  the  contract  is  this:  ''There  is  a 
vessel  now  lying  in  St.  Eatherine's  Docks,  I  describe  her  as  being 
the  Intrepid,  A  1,  and  call  her  a  teak-built  barque ;  but  I  expressly 
give  you  notice  that  I  do  not  mean  to  warrant  anything ;  I  point 
out  what  I  mean,  go  and  look  at  the  inventory  of  stores,  examine 
and  judge  for  yourself,  but  understand,  that  you  *must  take  her  [  785  j 
with  all  her  faults,  and  without  allowance  for  any  defect  or  error 
whatever."  That  is  a  distinct  declaration,  that  the  defendant  will 
warrant  nothing ;  and  we  therefore  give  effect  to  the  spirit  of  the 
contract,  by  holding  this  no  warranty. 

Fabkb,  B.  : 

I  am  of  the  same  opinion.  The  question  is,  whether  the  aver- 
ment in  the  first  count  of  the  declaration,  that  the  defendant 
warranted  the  ship  to  be  teak-built,  A 1,  and  adapted  for  a  passenger 
ship,  was  proved.  The  proof  given  was,  that  the  defendant  sub- 
scribed an  agreement  and  inventory  attached,  by  which  he  agreed 
"  to  sell  the  bark  Intrepid  as  she  now  lies  in  the  St.  Eatherine's 
Dock,  agreeable  to  the  inventory  annexed."  The  points  for  our 
consideration  are,  whether  the  inventory  is  embodied  in  the  con- 
tract; and,  if  so,  whether  there  is  any  warranty.  Mr.  Barstow 
insisted,  that  the  case  did  not  differ  from  Freeman  v.  Baker,  and 
that  the  defendant's  intention  was  merely  to  incorporate  in  the 
contract  of  sale  the  description  of  the  ship's  stores  in  the  inventory. 


-r. 


BuLLBH.  to  import  into  the  contract  something  which  would  answer  the 
description  in  the  inventory  as  well  of  the  vessel  as  of  the  list  of 
stores,  for,  the  inventory  being  attached  to  the  agreement,  the 
defendant  has  signed  the  inventory.  It  was  argued,  that  that  is 
explained  by  the  insertion  of  the  words  "one  barometer"  in 
writing.  I  cannot,  however,  help  thinking,  though  on  the  whole  I 
have  some  doubt,  that  the  parties  meapt  to  contract  that  the 
vessel  should  be  sold  according  to  the  terms  of  the  inventory. 
The  question  then  turns  on  the  effect  of  the  memorandum,  viz. 
**  The  vessel  and  her  stores  to  be  taken  with  all  faults  as  they 
now  lie,  without  any  allowance  for  deficiency  in  length,  weight, 
quantity,  quality,  or  any  defect  or  error  whatever."  If  the 
language  had  been  solely  "  any  defect  whatever,"  Shepherd  v.  Kain 
is  an  authoriiy,  that  it  must  be  construed  with  reference  to  defects 

[  *78o  ]  which  it  *may  have  consistently  with  its  being  the  thing  described. 
But  then  we  find  the  word  "  error,"  which  has  been  introduced  for 
further  protection  ;  and  I  cannot  put  any  construction  upon  that 
word,  except  that  of  "  unintentional  misdescription."  According  to 
the  contract,  it  must  be  a  "  barque"  that  is  sold  ;  but  if  there  is  any 
involuntary  misdescription  of  such  a  vessel,  that  is  covered  by  the 
word  "  error."  The  term  "  error,"  when  used  with  reference  to 
the  purchase  of  real  estate,  has  been  construed  to  mean  a  mis- 
statement or  misdescription  erroneously  and  not  wilfully  intro- 
duced:  The  Duke  of  Norfolk  v.  Worthy (\),  Wright  v.  WU*on{2). 
So,  in  this  case,  I  construe  the  word ''  error  "  to  mean  any  "  uninten- 
tional misdescription."  It  seems  to  me  therefore,  though  I  had 
some  doubt  in  the  course  of  the  argument,  that,  looking  at  the 
particular  language  of  the  inventory,  this  is  a  misdescription  of 
the  vessel  which  comes  within  the  term  "  error,"  and  consequently 
that  there  is  no  warranty. 

Aldbrson,  B.  : 

I  am  of  the  same  opinion.  The  contract  of  sale  has  reference 
to  the  paper  annexed  to  it,  and  the  whole  of  the  latter  is  to  be 
treated  as  one  paper,  and  as  part  of  the  bargain.  The  contract  is 
in  effect  this,  "  I  agree  to  sell  you  the  bark  Intrepid  as  she  now 
lies  in  St.  Eatherine's  Dock,  agreeably  to  an  inventory  which  I  have 
annexed,  and  which  contains  a  description  of  the  barque,  as  well 
as  a  description  of  her  stores."  According  to  the  best  English 
(1)  10  E.  B.  739  (1  Camp.  340).  (2)  1  Moo.  &  Bob.  2u7. 
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writers,  the  word  **  inventory  "  includes  a  description  of  a  person  Taylor 
as  well  as  of  those  parts  of  his  dress  or  other  matters  which  are  BuLLENi 
particularly  specified.  Thus  Shakespeare  speaks  of  a  lady  being 
inventoried:  ''I  will  give  out  divers  schedules  of  my  beauty:  it 
shall  be  inventoried,  and  every  particle  and  utensil  labelled  to  my 
will  "  (1),  Then  treating  the  description  of  the  vessel  as  part  of  the 
inventory,  there  is  attached  to  the  *whole  document  a  stipulation  L  '^^7  ] 
that  there  shall  be  no  allowance  for  any  defect  or  error.  What  is 
this  but  an  error  in  the  description.  The  vessel  is  described  as 
teak-built,  and  it  turns  out  that  she  is  not  teak-built.  I  agree  with 
the  authority  of  Shepherd  v.  Kain.  That  case  only  decided  that 
the  sale  of  a  vessel  as  a  copper-fastened  vessel  to  be  taken  with  all 
faults,  meant  with  all  faults  consistent  with  her  being  a  copper- 
fastened  vessel,  and  that  consequently  the  vendee  was  not  bound  to 
accept  a  vessel  not  copper-fastened.  This  case  is  totally  different, 
for  here  there  is  an  express  provision,  that  the  vendor  shall  not  be 

responsible  for  any  error  whatever. 

Judgment  for  the  defendant. 

SKINNER  V.  The  LONDON,  BRIGHTON,  and  isso. 


SOUTH  COAST  RAILWAY  COMPANY  (2). 


Nov.  8. 


(6  Ex.  787-  792 ;  S.  0.  15  Jur.  299.)  [  ^^^  ] 

A  declaration  against  a  Bailway  Company  stated,  that  the  plaintiff,  at 
the  request  of  the  defendants,  became  a  passenger  in  one  of  their  trains,  to 
be  carried  from  &c.,  for  reward  to  them,  &c. ;  that,  through  the  carelessness, 
negligence,  and  improper  conduct  of  the  defendants,  the  train  in  which  the 
plaintiff  was  such  passenger,  struck  against  another  train,  whereby  the 
plaintiff  was  injured.  At  the  trial,  it  appeared,  that  the  train  in  question 
had  been  hired  of  the  Company  by  a  benefit  society  for  an  excursion,  the 
tickets  for  which  were  sold  and  distributed  by  the  treasurer  of  the  society, 
from  whom  the  plaintiff  purchased  one;  and  that  the  accident  was  occa- 
sioned by  the  train  in  which  the  plaintiff  was,  running  against  a  train 
standing  at  the  station,  it  being  then  dark :  Held,  first,  that  the  mere  fact 
of  the  accident  having  occurred  was  prima  facie  evidence  of  negligence  on 
the  part  of  the  defendants.  Secondly,  that  there  was  evidence  for  the  jury 
that  the  plaintiff  was  a  passenger  to  be  carried  by  the  defendants. 

Case.  The  declaration  stated,  that  the  plaintiff,  at  the  request 
of  the  defendants,  became  and  was  a  passenger  in  one  of  their 
carriages,  being  one  of  a  train  of  carriages  of  the  defendants  drawn 
by  a  locomotive  engine  of  the  defendants,  to  be  by  them  safely 
and  securely  carried  and  conveyed  from  Brighton  to  London, 
for  reasonable  reward  to  the  defendants  in  that  behalf ;  and  the 

(1)  "Twelfth Night,"  Act  l,Scene5.      Co.  (1867)  L.  R.  2  Q.  B.  412, 427  (affd. 

(2)  Cited,  Beadhead  v.  Midliind  Bail.      L.  E.I4  Q.  B.  379). 
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1850.  Thk   ATTOKNEY-GENERAL  v.  ROBSON. 

^®-  (5  Ex.  790—792  ;  8.  C.  20  L.  J.  Ex.  188.) 

[  790  ]  Xhe  owner  of  a  vessel,  who  knowingly  lets  it  for  the  purpose  of  fetching 

goods  to  be  landed  without  payment  of  duty,  is,  if  the  goods  are  so 
landed,  liablelto'peualties  under  the  8  &  9  Vict.  c.  87,  s.  46  (1),  as  a  person 
**  ooncemed  "  in  the  illegal  unshipping  of  goods. 

This  was  an  information  under  the  8  &  9  Vict.  c.  87,  s.  46  (2), 
[  *79i  j  charging  the  defendant  with  being  concerned  in  *the  illegal 
unshipping  of  tobacco,  the  duties  for  which  had  not  been  paid. 

At  the  trial,  before  Pollock,  G.  B.,  at  the  Middlesex  sittings  after 
last  Trinity  Term,  it  appeared  that  the  defendant  was  the  owner  of 
a  vessel,  which  he  had  let  on  a  voyage  from  Newcastle  to  Scheveling, 
well  knowing  that  the  object  of  the  voyage  was  to  fetch  tobacco,  and 
run  the  same  at  Yarmouth.  In  order  to  carry  out  the  scheme,  the 
defendant  had  cleared  the  vessel  in  question  at  Newcastle,  as  for  a 
voyage  with  coals  to  Yarmouth ;  but  the  captain  sailed  direct  to 
Scheveling  under  the  guidance  of  a  pilot  sent  on  board  by  the 
charterers  with  the  knowledge  of  the  defendant.  The  defendant 
was  at  Yarmouth  when  the  vessel  arrived  there  from  Scheveling 
with  the  cargo  of  tobacco,  and,  after  it  had  been  run,  complimented 
the  captain  on  the  clever  way  in  which  he  had  managed  the  matter. 
The  defendant  received  200Z.  for  the  use  of  the  vessel.  Upon  these 
facts  it  was  submitted  on  the  part  of  the  defendant,  that  he  was 
Not  guilty  of  the  offence  charged;  but  the  learned  Judge  ruled 

(1)  Repealed  by  8.  L.  E.  Act,  1875.  been  illegally  unshipped  without  pay- 
See  now  39  &  40  Vict.  c.  36,  s.  186.  ment  of  duties,  or  which  shall  have 
**  Every  person  who  shall  import  or  been  illegally  removed  without  pay- 
briog  or  be  concerned  in  importing  or  ment  of  the  same  from  any  warehouse 
bringing  into  the  United  Kingdom  *'  or  place  of  security  in  which  they  may 
any  prohibited  goods,  &c.,  *'  or  shall  have  been  deposited,  or  any  goods 
unship  or  assist  or  be  otherwise  oon-  prohibited  to  be  imported,  or  to  be 
cemed  in  the  unshipping  of  any  goods  used  or  consumed  in  the  United  King- 
which  are  prohibited,"  &c. — J.  G.  P.  dom  or  in  the  Isle  of  Man ;  and  every 

(2)  That  section  enacted:  **  That  person,  either  in  the  United  Kingdom 
every  person  who  shall,  either  in  the  or  in  the  Isle  of  Man,  to  whose  hands 
United  Kingdom  or  the  Isle  of  Man,  and  possession  any  such  prohibited 
miship,  or  assist,  or  be  otherwise  con-  or  uncustomed  goods  shall  knowingly 
cemed  in  the  unshipping  of  any  goods  come,  or  who  shall  assist  or  be  in 
which  ai-e  prohibited  to  be  imported  anywise  concerned  in  the  illegal  re- 
into  the  United  Kingdom  or  into  the  moval  of  any  goods  from  any  ware- 
Isle  of  Man,  or  the  duties  for  which  house  or  place  of  security,  in  which 
have  not  been  paid  or  secured,  or  who  they  shall  have  been  deposited  as 
shall  knowingly  harbour,  keep,  or  aforesaid,  shall  forfeit  either  the  treble 
conceal,  or  shall  knowingly  permit  or  value  thereof,  or  the  penalty  of  100/., 
suffer  to  be  harboured,  kept,  or  cun-  at  the  election  of  the  Commissioners 
oealed,  any  goods  which   shall  have  of  her  Majesty's  Customs/' 
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otherwise,  and  a  verdict  was  foand  for  the  Crown,  with  8,000Z.         a.-g. 
penalties.  Robson. 

BramweU  now   moved   for  a  new  trial  on   the   ground   of 
misdirection : 

The  defendant  was  not  concerned  in  the  unshipping  of  the 
tobacco,  though  the  purpose  for  which  the  vessel  was  hired  might 
have  been  known  to  him.  A  person  who  merely  affords  to  others 
the  means  of  doing  a  particular  act  cannot  be  said  to  do  it  himself. 
The  defendant  took  no  part  in  the  running  of  the  tobacco,  and  in 
fact  his  interest  in  the  transaction  ceased,  when  the  vessel  arrived 
at  Yarmouth. 

(Pollock,  C.  B.  :  Suppose  an  ^indictment  for  conspiracy,  could       [  •702  ] 
it  have  been  said  that  he  was  not  an  associate  in  the  transaction  ? 
The  words    "otherwise  concerned"  mean    having    any  interest 
whatever  in  the  matter. 

Aldbrson,  B.  :  Perhaps  it  might  not  be  said  that  the  defendant 
**  assisted,**  but  he  was  certainly  "  concerned  "  in  the  unshipping.) 


Per  Curiam  : 

There  will  be  no  rule  (i). 


Rule  refused. 


MILNEB  V.  FIELD.  isso. 

(5  Ex.  829—830 ;  S.  C.  20  L.  J.  Ex.  68.)  Aor^25. 

Where  a  building  agreement  between  the  plaintiff  and  defendant  con-  [  ^^^  1 
tained  a  proviso,  that  no  instalment  should  be  paid  unless  the  plaintiff 
delivered  to  the  defendant  a  oertificate,  signed  by  the  surveyor  of  the 
defendant,  that  the  works  were  performed  according  to  the  specification  : 
Held,  that  the  want  of  a  certificate  was  a  good  defence  under  the  general 
issue  to  an  action  for  the  instalments ;  and  that  the  plaintiff  was  not  at 
liberty  to  prove  that  it  was  withheld  by  collusion  with  the  defendant. 

Assumpsit  for  goods  sold  and  delivered,  work  and  labour,  and 
materials,  &c.  Pleas:  Non  cusumpsit,  payment,  and  set-off. 
Issues  thereon. 

At  the  trial,  before  Pollock,  G.  B.,  at  the  last  Surrey  Assizes, 
it  appeared  that  the  plaintiff  sought  to  recover  for  work  done  under 
a  written  agreement,  whereby  the  plaintiff  agreed  to  build  for  the 
defendant  thirty  houses,  for  the  sum  of  3,1802.,  to  be  paid  by 
instalments  as  the  works  progressed.  There  were  penalties  for 
(1)  Pollock,  C.  B.,  Aldsrson,  B.,  and  Platt,  B. 
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MiLMKB      the  non-performance  of  tlie  works  at  certain  stipulated  periods; 

PiKhD.  &nd  also  a  proviso,  that  none  of  the  instalments  should  be  payable, 
unless  the  plaintiff  should  deliver  to  the  defendant  a  certificate, 
signed  by  the  surveyor  for  the  time  being  of  the  defendant,  that 
the  works  had  been  in  all  respects  well  and  substantially  performed, 
according  to  the  specifications  and  plans.  Some  of  the  instalments 
had  been  paid,  and  the  action  was  brought  to  recover  the  balance. 
No  certificate  was  obtained ;  but  the  plaintiff's  counsel  tendered 
evidence  to  show  that  the  defendant  had  appointed  his  own  father 
as  his  surveyor,  and  that  although  the  works  were  in  all  respects 
properly  done,  the  certificate  was  withheld  fraudulently  and  by 
collusion  with  the  defendant.  It  was  objected,  on  the  part  of  the 
defendant,  that  this  evidence  was  inadmissible;  and  the  learned 
Judge,  being  of  that  opinion,  nonsuited  the  plaintiff,  reserving 
leave  for  the  plaintiff  to  take  the  opinion  of  the  Court  upon  the 
point;  and  if  they  should  think  the  evidence  admissible,  the  cause 
was  to  be  referred. 

Lush  in  the  present  Term  (November  11)  moved  accordingly, 

and  submitted,  that  the  want  of  a  certificate  could  not  Ije  taken 

L  *^^  ]       advantage  of  under  the  general  issue ;  *but  that  the  proviso  should 

have  been  pleaded  specially ;  or,  at  all  events,  the  plaintiff  ought 

to  have  been  allowed  to  give  evidence  of  fraud. 

Cur.  adv.  vtdt. 

Pollock,  C.  B.,  now  said : 

In  this  case  there  will  be  no  rule.  Where,  by  the  contract  itself, 
the  certificate  of  a  surveyor  is  made  a  condition  precedent  to  the 
right  to  payment,  even  if  it  be  withheld  by  fraud,  that  is  only  the 
subject  of  a  cross  action.     The  nonsuit,  therefore,  was  right. 

Rule  refused. 
18^0.  TIELEN8  V.  HOOPER. 

^L-!'   ^'  (5  Ex.  830—834  ;  S.  0.  20  L.  J.  Ex.  78.) 

I  ^^^  J  By  indenture,  the  plaintiff  granted  to  the  defendant,  for  a  term  of  years, 

the  exclusive  licence  to  use  a  patent,  upon  payment  of  certain  sums  by  way 
of  royalty.  The  indenture  contained  a  covenant  for  payment  of  the  royalty, 
and  also  the  following :  '*  And  it  is  hereby  agreed,  that  if  it  shall  happen 
in  any  year  during  the  continuance  of  the  term  that  royalties  or  sums  of 
money  hereinbefox-e  covenanted  to  be  paid  shall  not  amount  to  the  sum  of 
2,00()/.  sterling,  then  and  in  every  such  case,  and  as  often  as  the  same  shall 
so  happen,  the  defendant  shall,  within  foiurteen  days  after  the  expiration  of 
any  year  in  which  it  shall  so  happen,  pay  to  the  plaintiff  such  a  sum  of 
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money  as  with  the  royalty  hereby  resei'ved  will  amount  to  2,0007.  for  that      Tiklens 

year ;  or  if  the  defendant  shall,  at  any  time,  make  default  iu  payment  of  ^* 

such  sum  of  money  aforesaid,  within  the  time  appointed  for  payment,  then       Hoopeb, 

it  shall  be  lawful  for  the  plaintiff,  by  writing  signed  by  him,  and  indorse<l 

on  the  said  indenture  or  duplicate  thereof,  to  declare  that  the  said  indenture, 

and  the  powers  and  licence  thereby  granted,  shall  cease  and  determine: 

Held,  that  this  was  not  an  absolute  covenant,  on  the  part  of  the  defendant, 

to  pay  2,000/.  a-year  during  the  term,  but  an  alternative  covenant,  enabling 

the  plaintiff  to  put  an  end  to  the  licence  on  non-payment  of  that  sum  by 

the  defendant. 

Covenant.  The  declaration  stated,  that,  by  an  indenture  made 
between  the  plaintiff  and  defendant,  the  plaintiff  granted  to  the 
defendant,  for  a  term  of  years,  the  exclusive  licence  to  use  a  patent 
for  improvements  in  a  machine,  upon  payment  to  the  plaintiff  of 
certain  sums  by  way  of  royalty  during  the  said  term.  It  then  set 
out  the  following  clause:  '^  And  it  is  hereby  agreed,  that  if  it  shall 
happen  in  any  year  during  the  continuance  of  the  said  term,  that 
the  royalty  or  royalties,  or  sum  or  sums  of  money  hereinbefore 
covenanted  to  be  paid  as  aforesaid,  shall  not  amount  to  the  sum 
of  2,000/.  sterling,  then  and  in  every  such  case,  and  as  often  as 
the  same  shall  so  happen,  the  ^defendant  shall,  within  fourteen  [  '^^i  1 
days  after  the  expiration  of  any  year  in  which  it  shall  so  happen, 
pay  to  the  plaintiff,  or  the  person  or  persons  entitled  to  the  patent, 
such  a  sum  of  money  as,  with  the  royalty  or  royalties  hereby 
reserved  and  covenanted  and  agreed  to  Ibe  paid  as  aforesaid,  will 
amount  to  and  make  up  the  whole  and  clear  sum  of  2,00OZ.  for  that 
year  ;  or,  if  the  defendant  shall  at  any  time  make  default  in  pay- 
ment of  such  sum  of  money  aforesaid  within  the  time  appointed 
for  payment,  then  it  shall  be  lawful  to  and  for  the  plaintiff,  or  the 
person  or  persons  for  the  time  being  entitled  to  the  patent,  by  any 
writing  signed  by  them  or  him,  and  indorsed  on  the  said  indenture 
or  duplicate  thereof,  to  declare  that  the  said  indenture,  and  the 
power  and  licence  thereby  granted,  shall  cease  and  determine." 
Breach,  that,  although  the  sums  by  way  of  royalty  amounted  to 
less  than  2,000/.  a-year,  the  defendant  had  not,  within  fourteen 
days  after  the  expiration  of  the  year,  paid  to  the  plaintiff  such  a 
sum  as  with  the  royalty  made  up  the  full  sum  of  2,000/.  a-year. 

The  defendant  demurred  generally,  after  setting  out  on  oyer  the 
indenture,  which,  in  addition  to  the  above  covenant,  contained  a 
covenant  on  the  part  of  the  defendant  to  pay  the  royalty.  Joinder 
in  demurrer. 

Hugh  Hill  argued  in  support  of  the  demurrer  (Nov.  16) : 

This  ia  pot  an  absolute  covenant  to  pay  2,000/.  a-year  dvuring  the 


do  not,  the  plaintiff  may  determine  the  licence.  The  coveDant 
must  be  construed  according  to  the  plain  meaning  of  the  words 
and  the  intention  of  the  parties.  "  It  is  hereby  agreed/'  may  be 
words  either  of  condition  or  of  covenant.  Some  effect  mast  be 
given  to  the  word  "  or,"  and  there  is  no  reason  why  it  should  not 
be  read  in  its  ordinary  grammatical  sense. 

[  832  ]  MonUigue  Smith,  contra  : 

This  is  a  grant  of  the  exclusive  licence  to  use  the  patent  for  the 
whole  of  the  term,  and  it  is  reasonable  that  the  licensor  should 
have  a  rent  certain  in  return  for  it.  The  stipulation  cannot  be 
construed  as  a  condition,  without  rejecting  the  words  "  and  it  is 
hereby  agreed,"  which  import  a  distinct  and  independent  covenant. 
In  Bacon's  Abr.,  Covenant  (A),  it  is  said,  **  The  law  does  not  seem 
to  have  appropriated  any  set  form  of  words,  which  are  absolutely 
necessary  to  be  made  use  of  in  creating  a  covenant ;  and  therefore 
it  seems  that  any  words  will  be  effectual  for  that  purpose,  which 
show  the  party's  concurrence  to  the  performance  of  a  future  act: 
as,  if  lessee  for  years  covenants  to  repair,  &c.,  provided  always,  and 
it  is  hereby  agreed,  that  the  lessor  shall  find  great  timber,  <&c.  this 
makes  a  covenant  on  the  part  of  the  lessor  to  find  great  timber 
by  the  word  *  agreed ; '  and  it  shall  not  be  a  qualification  of  the 
covenant  of  the  lessee."  This  is  not  an  alternative  covenant, 
because  no  option  is  given  to  the  covenantor.  There  is  an  absolute 
obligation  to  pay  the  annual  sum,  and  the  word  "  or  "  may  well  be 
read  "  and."  If  an  apprentice  deed  contained  a  stipulation,  that 
the  apprentice  should  well  and  faithfully  serve,  or  the  master  might 
put  an  end  to  the  apprenticeship,  the  latter  might  nevertheless  sue 
for  a  breach  of  the  covenant.  The  term  *'  provided  "  may  operate 
as  a  covenant :  Shep.  Touch,  ch.  7,  p.  162. 

Hugh  Hill,    in    reply,   cited    Co.    Litt.   208    b,   Simpson    v. 
Titterell  (i),  Hays  v.  Bickerstaffe  (2),  Watren  v.  Asters  (a). 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said : 

This  was  an  action  of   covenant  on  an  indenture,  by   which 
[  *833  ]      the  plaintiff  granted  to  *the  defendant  a  licence  to  work  a  patent 

(1)  Cro.  Eliz.  242.  (3)  T.  Jones,  205. 

(2)  2  Mod.  3d. 
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for  improvements  in  a  certain  machine.  The  plaintiff  by  his  Tielbns 
declaration  claimed  2,000/.  per  annum  for  a  certain  period,  on  the  hoopbr. 
ground  that  the  agreement  between  the  parties  was  for  a  minimum 
rent.  The  indenture  contained  a  stipulation,  that  the  plaintiff 
should  have  a  certain  share  of  the  benefit  or  royalty,  as  it  was 
called ;  but  it  was  contended,  on  the  part  of  the  plaintiff,  that  the 
meaning  of  the  parties  was,  that  there  should  be  a  minimum  rent. 
The  part  of  the  indenture,  upon  which  that  question  arises,  is  as 
follows:  (His  Lordship  read  the  passage  above  set  out.)  The 
question  submitted  for  the  opinion  of  the  Court  is  substantially 
this,  whether  the  word  ''or"  should  be  read  ''and,"  that  is, 
whether  there  is  a  stipulation  for  a  minimum  rent,  with  an 
additional  clause,  that,  if  it  be  not  paid,  the  licence  may  be  put  an 
end  to,  or  whether  this  is  to  be  read  as  an  alternative  covenant, 
viz.  that  if  the  party  chooses  to  pay  the  licence  will  continue,  or  if 
he  does  not  pay,  that  then  the  plaintiff  shall  have  the  power  to  put 
an  end  to  it.  We  are  of  opinion,  there  being  only  these  two 
alternatives,  and  the  word  "or"  occurring  in  the  way  in  which  it 
does,  that  we  are  bound  to  give  effect  to  the  plain  and  grammatical 
meaning  of  these  expressions.  And  for  myself,  I  must  say  that  I 
think  that  is  by  far  the  most  reasonable  conclusion  to  come  to.  In 
the  case  of  a  patent,  the  patentee  may  very  well  say,  "  If  I  grant 
you  a  licence,  which  in  substance  is  an  exclusive  licence,  reserving 
to  myself  a  certain  royalty  or  share,  if  I  find  that  that  does  not 
amount  to  a  certain  sum,  then  you  shall  either  make  that  sum  up 
to  me,  or  I  shall  have  the  power  of  putting  an  end  to  the  licence." 
It  merely  means  this:  I  think  the  invention  is  of  great  utility,  it 
may  be  of  great  profit,  and  if  it  turns  out  that  you,  from  a  want 
either  of  spirit  or  industry  in  pressing  it,  or  a  want  of  attention 
to  business,  or  for  any  other  reason,  do  not  make  it  available,  so 
that  my  royalty  is  gone,  then  I  claim  to  myself  the  power  *of  [  •834  ] 
taking  tlie  invention  from  you,  and  carrying  it  to  some  other  person 
who  will  probably  make  more  use  of  it.  For  myself,  I  think  it  is 
far  more  reasonable  to  suppose  that  the  parties  came  to  that  agree- 
ment, than  that  they  came  to  a  stipulation  for  a  minimum  rent  of 
2,000/.  per  annum,  without  being  at  all  confident  that  the  invention 
would  produce  500Z.  In  construing  agreements,  as  well  as  in 
construing  Acts  of  Parliament,  the  Court  is  bound  to  put  on  them 
that  meaning  which  is  the  plain,  clear,  and  obvious  result  of  the 
language  used.  In  the  present  case  it  happens,  so  far  as  my 
judgment  goes,  that  the  meaning  which  we  afSx  to  the  words  used 
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TiRLENB      by  the  partieB,  is  also  by  far  the  most  natural  and  probable  agree- 
Hooper.      ment  the  parties  would  have  made  under  the  circumstances.     Our 
judgment,  therefore,  will  be  for  the  defendant. 

Judgment  for  the  defendant. 


1850.       DEVEREUX      v.      The      KILKENNY      and      GREAT 
—  SOUTHERN    AND    WESTERN    RAILWAY    COM- 

[834]  PANY,  In  ee  EMERY  (1). 

(5  Ex.  834—856 ;    S.  C.  20  L.  J.  Ex.  37 ;  14  Jur.  1028 ;  1  L.  M.  &  P.  788.) 

A  scire  faxiias  may  be  obtained  at  the  suit  of  a  creditor  against  a  share- 
holder in  a  Joint-stock  Company,  under  the  36th  section  of  the  8  7ict.  c.  16 
(the  Companies  Clauses  Consolidation  Act,  1845) :  Qtuerty  whether  that  is 
the  sole  remedy. 

Where  a  Company  was  established  for  the  purpose  of  making  a  railway 
in  Ireland,  and  the  plaintiff  had  recovered  judgment  against  the  Company, 
and  had  issued  a  writ  of  fi,  fa,  into  the  county  of  Surrey,  to  which  there 
was  a  return  of  nulla  hona^  and  had  issued  a  tesUituinfi,  fa,  into  Middlesex, 
to  which  writ  there  was  a  like  return,  but  he  had  not  taken  any  means  to 
levy  execution  in  Ireland,  the  Cottrt  made  the  rule  absolute  to  issue  a 
sdre  facias  against  a  shareholder  of  the  Company,  who,  as  chairman  and 
director  of  the  Company,  stated  at  a  general  meeting  of  the  body,  that  the 
Company  had  no  funds  to  meet  the  claims  against  the  Company,  one  of 
those  claims  being  the  judgment  debt  of  the  plaintiff. 

Peacock  moved  for  a  rule,  calling  on  George  Emery  to  show 
cause  why  a  writ  of  scire  facias  should  not  issue  against  him,  as  a 
shareholder  in  the  Kilkenny  and  Great  Southern  and  Western 
Railway  Company,  under  the  provisions  of  the  86th  section  of  the 
Companies  Clauses  Consolidation  Act,  8  Vict.  c.  16. 
[  8H5  ]  It  appeared  from  the  afl&davits,  that  the  Company  was  incor- 

porated by  the  9  &  10  Vict.  c.  ccclx.,  which  embodied  the  Companies 
Clauses  Consolidation  Act,  and  the  several  Acts  relating  to  railways. 
The  plaintiff  had  sued  the  Company  in  the  present  action,  to 
recover  from  them  a  certain  amount,  alleged  to  be  due  from  them 
to  him,  as  their  local  agent.  On  the  14th  of  July,  1849,  a  Judge^s 
order  was  made  by  consent,  to  stay  all  further  proceedings  in  the 
action  on  payment  of  a  certain  sum,  and  in  default  of  such  payment 
the  plaintiff  was  to  be  at  liberty  to  sign  judgment  and  issue 
execution  for  the  whole  amount,  with  costs,  &c.  In  July  following, 
default  was  made,  and  final  judgment  was  signed  for  the  sum  of 
1,140Z.  8«.  2d.,  and  a  writ  of  fi.  fa.  was  issued  into  the  county  of 
Surrey,  to  which  there  was  a  return  of  nvUa  bona;  and  to  a 
(1)  See  Kernaghan  v.  Dublin  Tnwk  Railway  Co,  (1867)  L*  S.  3  Q.  B.  47,  48, 

37  L.  J.  a  B.  60.--J.  a,  P. 
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teataUim,  which  was  thereupon  issued  into  Middlesex,  there  was  a  Dbvebbux 

like  return.     On  the  2Srd  of  January,  1850,  an  agreement  was  kilkbnnt 

entered  into  between  the  plaintiflf  and  the  Company,  that  the  ^ou-nTiBRN 
former  should  receive  payment  of  his  debt  by  certain  instalments ;        and 

and  that  a  copy  of  the  register  of  shareholders  in  the  Company  railway  Co. 

T 

should  be  -supplied  to  him  ;  and  that,  in  case  of  default  in  payment  embry. 
of  any  one  of  the  instalments,  he  should  be  at  liberty  to  take 
proceedings  against  the  shareholders.  The  first  of  these  instal- 
ments alone  was  paid,  *and  the  present  application  was  made  to  [  *^^  1 
obtain  the  balance  still  remaining  due  to  the  plaintiff.  It  appeared, 
that  Mr.  Emery  was  a  shareholder  in  the  Company,  and  was  one  of 
its  first  directors ;  and  that  he  was  the  chairman  at  a  half-yearly 
meeting  of  the  Company, 'held  on  the  80th  of  August,  1850,  when  a 
report  was  read,  stating,  (inter  alia)  that,  in  consequence  of  calls 
not  having  been  duly  responded  to,  the  directors  were  unable  to 
free  the  Company  from  its  pecuniary  engagements ;  that  two 
judgments  had  been  obtained  against  the  Company,  one  of  which 
was  the  present,  and  the  other  was  one  at  the  suit  of  a  person 
named  Hitchings ;  and  that,  as  the  directors  were  unable  to  satisfy 
these  demands,  no  alternative  was  left  them  but  to  allow  the 
creditors  to  take  such  steps  as  they  might  be  advised,  to  obtain  the 
amount  of  these  judgments.  On  moving  the  adoption  of  this 
report,  it  was  stated  by  Mr.  Emery  himself,  that  if  the  shareholders 
had  paid  up  the  calls,  they  would  have  had  ample  funds  in  hand  to 
meet  all  liabilities  of  the  Company;  but  that,  as  it  was,  the 
Company  had  not  sufficient  funds  in  hand  to  provide  for  these 
judgments. 

Pectcock  in  support  of  the  motion : 

It  is  submitted  that  the  present  form  of  application  is  the  correct 
one.  It  has  been  very  recently  decided  by  the  Court  of  Common 
Pleas,  in  Hitchings  v.  Kilkenny ,  dc,  Railway  Company  (i),  that  the 
Court  will  not  allow  execution  to  issue  against  a  shareholder  in  a 
case  like  the  present,  except  by  scire  facias. 

(Parks,  B.  :  The  wording  of  this  statute,  and  that  of  the  Banking 
Act,  7  Geo.  lY.  c.  46,  s.  18,  is  certainly  not  the  same.  Like  the 
Banking  Act,  it  provides  that  no  execution  shall  issue  against 
individual  members  of  the  Company,  except  upon  an  order  of  the 
Court  "  made  upon  motion  in  open  Court,  after  sufficient  notice  in 

(1)  10  C.  B.  160. 
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DEvsKsax  writing  to  the  persons  ^sought  to  be  charged."  It  does  not, 
Kilkenny  however,  stop  there,  but  contains  the  following  further  words, 
^SoDTHBBN     ^^^^^  ^^®  ^0*  ^  ^^  found  in  the  previous  Act,  viz.  "  and  upon 

AND         Buch  motion  such  Court  may  order  execution  to  issue  accordingly." 
Wbrtbrn 
Railway  Co.  But  then,  on  the  other  hand,  it  does  not  adopt  the  clear  and 

EicERT.      decisive  language  of  the  Joint-Stock  Companies  Act,  7  &  8  Vict. 

[  «8S7  ]  c.  110,  s.  68,  which  says,  that  execution  may  issue  by  leave  of  the 
Court,  **  without  any  suggestion  or  scire  faciei  in  that  behalf."  It 
is  to  be  presumed  that  the  Legislature  knew  what  they  had  done  the 
preceding  year,  and  they  did  not  say  in  this  statute,  that  there 
shall  be  no  necessity  for  a  scire  facias.) 

It  seems,  from  the  recent  decision  in  the  Common  Pleas,  and  from 
that  of  Baiilett  v.  Pentland  (i),  that  a  scire  facias  is  the  proper 
form  of  remedy. 

The  Court  having  granted  a  rule  nisi, 

Slade  showed  cause  in  the  first  instance  : 

This  rule  ought  to  be  discharged,  unless  the  plaintiff  succeeds  in 
establishing  four  distinct  matters  to  the  satisfaction  of  the  Court, 
so  as  to  entitle  himself  to  the  benefit  of  the  provisions  of  the 
86th  section.  In  the  first  place,  he  is  bound  to  show  that 
Mr.  Emery  is  a  shareholder  in  the  Company ;  secondly,  he  must 
show  the  amount  of  shares  he  has  in  the  Company ;  thirdly,  the 
amount  of  calls  unpaid  on  those  shares ;  and  fourthly,  that  the 
Company  have  no  sufficent  property  on  which  execution  can  be 
levied.  All  these  matters  ought  to  be  expressly  and  distinctly 
shown  upon  the  affidavits,  and  ought  not  to  be  left  to  be  collected 
by  mere  inference.  The  case  of  The  Newry  and  Enniskillen 
Railway  Company  v.  Edmunds  (2)  shows  with  what  strictness  the 
Courts  will  construe  these  enactments.  That  was  an  action  for 
[  *838  ]  calls  on  shares,  and  this  Court  held,  that,  in  *order  to  prove  a  man 
a  shareholder  under  this  statute,  his  name  must  be  on  the  sealed 
register ;  and  that,  although  it  was  upon  the  draft  register,  even 
with  his  consent,  that  was  not  sufficient,  as  he  might  have  disposed 
of  his  shares  before  the  register  was  made  up.  The  second  and 
third  points  may  perhaps  be  put  in  issue  by  traverses  to  the  scire 
facias ;  but  the  fourth  point  is  entirely  a  matter  within  the  discre- 
tion of  the  Court,  namely,  whether  the  Company  has  any  property 
whereon  the  plaintiff  may,  by  the  exercise  of  due  diligence,  obtain  the 
(1)  1  B.  &  Ad.  704.  (2)  76  E.  B.  620  (2  Ex.  118). 
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fruits  of  his  j  udgmen  t  against  the  Company,  for  the  return  of  ntdla  bona    Dbv  krbux 

to  the  writ  is  a  matter  of  no  weight,  as  it  may  have  been  the  mere     Kilkenny 

act  of  the  plaintiff's  attorney.     The  Company  may  have  suflScient   ^^^.^brJ 

property  in  Ireland  to  satisfy  this  demand,  and  the  inference  to  be         and 

Western 
fairly  drawn  from  the  aCBdavits  leads  to  such  a  conclusion.     They  BailwayCo. 

may  not  indeed  have  funds  in  their  hands,  but  they  may  have  a       emby, 

large  amount  of  landed  property  and  stock  in  Ireland,  which  may 

be  made  available  for  the  purpose  of  satisfying  any  debts  to  which 

the  Company  may  be  liable. 

(Pabkb,  B.  :  This  subject  has  been  under  our  consideration  upon 
two  occasions,  with  reference  to  the  true  construction  of  the  Banking 
Act,  7  Geo.  IV.  c.  46 ;  upon  the  first  occasion  we  had  the  case  of 
Vodgscm  v.  Scott  {\)^  which  came  before  me.  It  was  there  sought 
to  make  a  prior  partner  in  a  Bank  liable  on  a  judgment  against  the 
Bank ;  and  with  respect  to  the  fact  of  a  person's  being  a  partner, 
my  opinion  was,  that  there  could  be  no  doubt  that  that  was  a 
matter  to  be  tried  on  plea  to  the  scire  facias,  and  that  I  might, 
therefore,  be  less  scrupulous  in  the  decision  to  which  I  should 
come ;  and  that  the  same  would  apply  to  the  case  of  a  person  sought 
to  be  made  liable  as  having  been  a  partner  at  the  time  of  the 
contract  entered  into.  There,  however,  there  was  another  question, 
on  which  I  threw  out  the  intimation  that,  whether  due  efforts  had 
*been  made  to  enforce  the  plaintiff's  judgment  against  the  parties  [  'ssa  ] 
primarily  liable,  i.e.  the  members  of  the  Company  for  the  time 
being,  was  a  matter  altogether  for  the  determination  of  the  Court, 
and  could  not  be  questioned  by  plea  to  the  scire  facias^  and,  there- 
fore, that  I  must  decide  it  to  the  best  of  my  power  on  the  materials 
brought  before  me,  and  I  came  to  the  conclusion  that  sufScient 
endeavours  had  been  made  in  that  case.  Then  there  is  a  subse- 
quent case  of  The  Bank  of  England  v.  Johnson  (2),  before  the  full 
Court,  where  the  question  arose ;  and  we  were  of  opinion,  that  a 
scire  facias  under  that  statute  against  a  member  of  the  Company, 
at  the  time  of  the  contract  entered  into  with  the  plaintiff,  ought  to 
state  the  prior  execution  against  the  members  of  the  Company  for 
the  time  being,  and  that  it  was  ineffectual.  Now,  by  parity  of 
reasoning,  would  it  be  necessary  here,  under  the  present  statute,  to 
state  in  the  scire  facias  a  prior  execution  against  the  goods  of  the 
Company,  and  that  there  was  not  sufQcient  on  which  to  levy  ?) 

The  defendant  could  not  dispute  such  matters  upon  tlie  scire  facias^ 
(I)  76  R.  R.  667  (2  Ex.  457).  (2)  77  B.  R.  753  (3  Ex.  598). 
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and  the  Court,  therefore,  ought  to  hesitate  before  it  grants  such  a 
remedy  against  a  shareholder. 

Peacock^  in  support  of  the  rule  : 

The  object  of  this  application  is  to  make  Mr.  Emery  a  party  on 
the  record.  This  can  be  done  only  upon  certain  conditions,  which 
are  to  be  set  forth  on  the  writ.  But  these  matters  are  traversable. 
Thus,  where  an  executor  applies  for  a  scire  facias,  he  must  allege 
in  the  writ  that  he  is  executor,  and  that  allegation  is  traversable. 
The  allegation,  that  there  is  no  property  of  the  Company  on  which 
the  plaintiff  could  levy  execution,  might  be  traversed,  and  would  be 
like  the  issue  raised  on  a  return  of  the  sheriff,  that  there  were  no 
goods  of  the  defendant  in  his  bailiwick  on  which  he  might  have 
♦levied. 

(Alderson,  B.  :  Under  particular  circumstances  the  Court  may 
allow  a  scire  facias  to  issue ;  but,  in  the  present  case,  ought  you 
not  to  have  shown  that  you  sued  in  Ireland,  and  had  used  your 
best  endeavours  to  obtain  your  debt  there  ?  The  Company  may  be 
perfectly  solvent  in  that  country,  and  have  a  large  amount  of 
property.) 

The  presumption  is  the  other  way,  for  the  affidavits  are  uncon- 
tradicted, which  allege  that,  at  a  meeting  of  the  Company,  it  was 
stated  that  they  had  not  any  funds  by  which  they  were  enabled 
to  satisfy  the  demand. 

Pollock,  C.  B.  : 

1  think  that  tbis  rule  ought  to  be  made  absolute.  It  is  an 
application  on  the  part  of  the  plaintiff  under  the  8  Vict.  c.  16,  c.  36, 
which  received  the  Boyal  assent  in  the  month  of  May,  1845.  By 
virtue  of  that  section,  the  Court  has  power  to  award  execution 
against  any  of  the  shareholders  of  a  Company  "  to  the  extent  of 
their  shares  respectively  in  the  capital  of  the  Company  not  then 
paid  up;  provided  always  that  no  such  execution  shall  issue  against 
any  shareholder,  except  upon  an  order  of  the  Court  in  which  the 
action,  suit,  or  other  proceeding  shall  have  been  brought  or 
instituted."  We  are  told  that  the  Court  of  Common  Pleas  have 
very  recently  decided  that  execution  in  the  usual  form  cannot  be 
issued  in  cases  like  this,  but  that  a  scire  facias  is  necessary.  On 
the  present  occasion  application  is  made  for  a  scire  facias  only,  and 
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not  for  execution  in  any  other  shape ;  and  it  therefore  becomes     DKVEiiKax 
altogether  unnecessary  to  say  anything  about  the  decision  to  which     kilkrnmt 
reference  has  been  made.     On  argument  it  might  turn  out  that  the   ^^J^„^J:^J 
decision  is  perfectly  well  founded,  and  for  the  reasons  1  am  about         and 
to  state.     The  power  given  to  the  Court  by  the  language  of  the  stat.  Railway  Co. 
8  Vict.  c.  16,  is  to  order  execution,  and  not  to  issue  a  scire  facias.       embby. 
I  am  therefore  anxious  to  state  my  reasons  for  thinking  we  may  do 
BO,  though  we  might  issue  execution  if  we  thought  proper.     *Inas-       [  ***i  ] 
much  then  as  the  execution  spoken  of  in  this  section  is  to  issue 
upon  certain  conditions,  i.e.  certain  matters  being  the  foundation 
for  it,  it  is  manifest  that  the  Court  must  have  the  power  to  investi- 
gate the  truth  of  those  matters   advanced    as  the   foundation  of 
the  scire  facias.    It  is  like  the  case  put  by  the  plaintiif 's  counsel, 
of  an  executor  who  applies  for  a  scire  facias.     He  must  allege  that 
he  is  executor,  and  that  allegation  may  be  traversed.     It  appears  to 
me,  that  inasmuch  as  the  Court  has  the  full  power  of  investigating 
the  truth  of  such  matters,  but  that  these  matters,  if  questioned, 
may  be  submitted  to  the  consideration  of  a  jury,  it  is  far  better 
that  the  investigation  should  take  place  by  means  of  a  traverse  of 
an  allegation  to  a  scire  facias,  rather  than  by  an  issue  directed  by 
the  Court.     Supposing,  therefore,  that  the  Court  may  issue  execu- 
tion, it  may  also  issue  a  scire  facias ;  and  I  state  this  with  the 
view  of  excluding  any  inference  that  I  either  concur  in  or  dissent 
from  what  is  stated  to  be  the  opinion  of  the  Court  of  Common 
Fleas.    We  are  now  not  asked  to  issue  execution,  but  a  scire  facias. 
I  am  clearly  of  opinion  that  the  plaintiif  is  entitled  to  have  the 
scire  facias.     As  to  the  decision  of  the  Court  of  Common   Pleas, 
to  which  we  have  been  referred,  I  think  it  is  extremely  possible  that 
the  Court  did  not  decide  that  under  no  circumstances  could  they 
issue  execution.      If  they  can  issue  a  scire  facias,  it  is  within  their 
discretion   to  say  which  of   the  two  they  will  issue;  and  on  the 
present  occasion,  I  am  by  no  means  satisfied  that  a  scire  facias 
would  not  be  the  course  best  adapted  to  attain  the  ends  of  justice. 
The  question,  whether   execution   might   issue   or   not,  certainly 
forms  no  part  of  our  judgment ;  but  it  may  be  observed  that,  in 
the  previous  Act  of  the  7  &  8  Yict.  c.  110,  which  was  passed  in 
September,  1844,  it  expressly  enacts,  in  the  68th  section,  that  the 
Court;  on   motion   or   summons   may  direct   execution  **  without 
any  suggestion  or  scire  facias  *m  that  behalf."    In  the  last  statute       [  *8i2  ] 
nothing  is  said  about  suggestion  or  scire  facias,  and  it  may  be, 
that  the  Legislature  having  once  expressly  enacted  in  distinct  terms 
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that  the  Court  may  by  leave  permit  execution  to«be  issued  without 
suggestion  or  scire  facias,  and  afterwards  having  used  the  language 
of  the  section  before  us,  that  if  there  cannot  be  found  sufficient 
property  of  the  Company  whereon  to  levy  execution,  such  execu- 
tion may  be  levied  against  the  shareholders  by  leave  of  the  Court 
where  the  suit  shall  be  pending ;  it  may  be,  that  the  course  of 
proceeding  to  which  I  have  alluded  having  been  once  adopted  in 
express  terms,  the  Legislature  considered  it  only  necessary  to  use 
such  terms  as  would  lead  by  implication  to  the  same  conclusion. 
We  need  not,  however,  decide  that  point  now;  but  I  could  not 
express  my  concurrence  with  the  rest  of  the  Colbt  in  granting  this 
rule,  without  guarding  against  any  prejudice  to  the  opinion  that 
execution  might  issue  without  the  intervention  of  a  scire  facias. 

Parks,  B.  : 

I  am  of  the  same  opinion.  The  only  question  upon  which  we  are 
called  to  express  any  opinion  is,  whether  a  scire  fa^das  ought  to 
issue  in  the  present  case ;  and  on  the  affidavits  before  us  I  think 
there  is  a  sufficient  case  to  call  on  us  to  issue  one.  In  that  scire 
facias  I  apprehend  it  will  be  necessary  to  state,  according  to  the 
impression  of  this  Court  in  The  Bank  of  England  v.  Johnson^  that 
which  must  come  as  preliminary  matter,  before  the  Court  exercises 
its  jurisdiction  at  all  by  issuing  a  scire  facias  against  a  person 
who  has  not  paid  his  calls,  that  execution  at  law  has  issued  against 
the  property  and  effects  of  the  Company,  and  that  there  has  not 
been  found  sufficient  whereon  to  levy  such  execution.  That  is  a 
preliminary  proceeding  to  give  the  Court  jurisdiction  to  issue 
execution  against  an  individual  member  of  the  Company.  This 
Court  will  exercise  its  jurisdiction  according  to  its  view  of  the 
necessity  for  the  remedy;  and  it  must  be  satisfied  *that  due 
pains  have  been  taken  to  obtain  execution  upon  any  property  the 
Company  may  possess.  A  pHmd  facie  case  must,  therefore,  be 
made  out  that  there  is  nothing  on  which  to  levy,  and  upon  that 
we  are  to  exercise  our  judgment  whether  a  scire  facias  ought  to  issue. 
And  to  exercise  that  discretion  properly  in  this  case,  we  are  to 
inquire  whether  the  plaintiff's  debt  could  be  levied  on  or  satisfied 
from  the  Irish  property  of  this  Company,  as  they  probably  have 
more  in  Ireland  than  in  this  country.  Now,  the  statement  made 
at  the  meeting,  that  the  Company  had  no  property  at  all,  is  suffi* 
cient  to  warrant  us  in  awarding  this  proceeding.  Undoubtedly, 
the  scire  facias  will  state  that  Mr.  Emery  is  a  sliareholder  in  ^he 
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Company  who  has  not  paid  up  his  Rhares,  and  also  the  amount  paid  dsvrbbuz 

on  each  respective  share ;  all  those  facts  will  be  stated  in  the  scire  Kilkenny 

facias,  and  are  traversable  matters,  to  be  decided  by  a  jury.     It  is  ^uthkw? 

enough  to  say  that  a  primd  facie  case  has  been  made  out.    This  rule,  ^^^ 

\^S8TKRN 

therefore,  must  be  made  absolute.  Railway  Co. 

In  re 
_  Ehbby. 

Alderson,  B.  : 

It  is  clear  that  there  is  primd  facie  evidence  as  to  the  first  three 
points,  all  three  of  which  may  be  put  in  issue  by  pleas  to  the  scire 
facias.  Then,  as  to  the  fourth,  it  was,  properly,  much  argued  by 
Mr.  Slade,  and  I  thought  at  one  time  the  argument  would  be  suc- 
cessful, that  in  order  to  found  the  jurisdiction  of  the  Court,  we 
must  be  satisfied  that  the  point  might  be  raised  by  scire  facias, 
how  the  party  has  endeavoured  in  England  to  obtain  satisfaction 
for  his  debt ;  but  that  is,  in  truth,  a  matter  for  the  discretion  of  the 
Court,  whether  the  scire  facias  is  to  issue,  and  that  must  depend  on 
the  decision  of  the  question,  whether  there  is  reasonable  evidence 
of  property  elsewhere,  which  might  be  made  available  for  payment 
from  the  funds  of  the  Company.  If,  therefore,  it  had  appeared 
that  there  was  abundance  of  property  in  Ireland,  which  the  party 
might  attain  by  proper  application,  I  should  say  that  under  such 
circumstances  we  ought  not  to  grant  a  scire  ^facias.  But,  as  it  [  *d44  ] 
appears  that  it  was  stated  by  Mr.  Emery,  at  the  meeting  of  the 
Company,  that  the  Company  had  no  funds  whatever,  I  think  the 
discretion  of  the  Court  will  be  rightly  exercised  in  acceding  to  the 
plaintiff's  application. 

Platt,  B. : 

I  am  of  opinion  that  the  scire  facias  ought  to  go,  as  otherwise 
great  inconvenience  would  arise.  The  facts  in  litigation  between 
parties  ought  to  be  tried  by  a  jury  without  the  intervention  of  an 
issue,  which  is  not  pointed  out  by  this  statute.  Facts  should  not 
be  submitted  to  the  tribunal  of  this  Court ;  for  it  is  not  our  duty  to 
try  facts,  but  to  expound  the  law,  and  facts  are  for  the  jury.  As  to 
issuing  a  scire  facias  in  cases  like  the  present,  there  is  no  difficulty. 
A  scire  facias  is,  in  a  certain  sense,  an  original  action  ;  but  here 
it  is  in  truth  a  continuation  of  the  original  cause  of  action — it  is 
a  scire  facias  on  a  judgment,  which  is  a  continuation  of  the  old 
cause,  giving  the  party  against  whom  it  takes  place  an  oppor- 
tunity of  traversing  the  facts  therein  stated.  I  think,  therefore, 
that  this  scire  facias  should  go ;  the  facts  before  us  are,  in  my 
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judgment,  quite  sufficient  to  award  this  proceeding.  My  learned 
brothers  have  sufficiently  stated  the  grounds  upon  which  they 
found  their  opinions,  and  I  can  only  add  that  I  agree  in  the 
opinions  so  expressed.     The  rule,  therefore,  will  be  absolute. 

Rule  absolute. 


1850. 
Nov.  7. 

[866] 


The    LONDON    and    NORTH   WESTERN    RAILWAY 
COMPANY  V.  M'MICHAEL. 

(6  Ex.  855—856;  S.  C.  20  L.  J.  Ex.  6 ;  14  Jur.  987.) 

Under  s.  28  of  the  Companies  Clauses  Consolidation  Act,  1845,  the 
register  of  shareholders,  having  thereon  the  seal  of  the  Company,  is  admis- 
sible in  evidence,  without  proof  that  the  seal  was  duly  affixed  to  the 
document  at  an  ordinary  meeting  of  the  Company,  in  pursuance  of  the 
provisions  of  the  9th  section  of  the  Act. 

Debt  for  calls.  The  defendant  pleaded,  first,  that  he  was  not 
indebted  modo  et  forma ;  and  secondly,  that  he  was  not  the  holder 
of  the  shares.  Issues  thereon.  At  the  trial  of  the  cause,  before 
Cresswell,  J.,  at  the  last  Liverpool  Summer  Assizes,  the  register  of 
the  shareholders  of  the  Company,  bearing  the  seal  of  the  Company, 
and  produced  from  the  office  of  the  secretary  of  the  Company,  was 
offered  in  evidence  on  the  part  of  the  plaintiffs.  The  admissibility 
of  this  document  was  objected  to,  on  the  ground  that  it  ought  also 
to  have  been  shown  that  the  seal  was  affixed  at  a  meeting  of  the 
Company,  pursuant  to  the  provisions  of  the  9th  section  of  the 
8  &  9  Vict.  c.  16.  The  learned  Judge,  however,  overruled  the 
objection,  and  admitted  the  document.  The  plaintiffs  having 
obtained  a  verdict, 

Cleashy  now  moved  for  a  rule  nisi  to  set  that  verdict  aside, 
and  for  a  new  trial,  on  the  ground  that  the  evidence  was 
improperly  received: 

The  mere  production  of  the  register  was  not  sufficient  to  make  it 
admissible  in  evidence.  It  is  true  that  the  27th  section  of  the 
Companies  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  16,  enacts, 
that,  in  actions  for  calls,  ''it  shall  be  sufficient  to  prove  that  the 
defendant,  at  the  time  of  making  the  call,  was  a  holder  of  one  share 
or  more  in  the  undertaking,  and  that  such  call  was  in  fact  made, 
and  notice  thereof  given  as  is  directed  by  this  and  the  special  Act ; 
and  it  shall  not  be  necessary  to  prove  the  appointment  of  the 
directors  who  made  the  call,  or  any  other  matter  whatsoever." 
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And  the  28th  section,  upon  which  the  plaintififs  relied,  proceeds  Londokand 
**  to  enact  that  the  production  of  the  register  of  shareholders  shall     wbstbrn 
he  prima  facie  evidence  of  the  defendant  being  a  shareholder,  and  Railway  Co. 
of  the  number  and  amount  of  his  shares."    But  the  *9th  section   M'Michabl. 
enacts  that  "  the  Company  shall  keep  a  book,  to  be  called  the      ^  ^^^^  ^ 
*  Register  of  Shareholders ; '  and  in  such  book  shall  be  fairly  and 
distinctly  entered,  from  time  to  time,  the  names  of  the  several 
corporations,  and  the  names  and  additions  of  the  several  persons 
entitled  to  shares  in  the  Company,  together  with  the  number  of 
shares  to  which  such  shareholders  shall  be  respectively  entitled, 
distinguishing  each  share  by  its  number,  and  the  amount  of  the 
subscriptions  paid  on  such  shares ;  and  the  surnames  or  corporate 
names  of  the  said  shareholders  shall  be  placed  in  alphabetical 
order ;  and  such  book  shall  be  authenticated  by  the  common  seal 
of  the  Company  being  affixed  thereto;   and  such  authentication 
shall  take  place  at  the  first  ordinary  meeting,  or  at  the  next  subse- 
quent meeting  of  the  Company,  and  so  from  time  to  time  at  each 
ordinary  meeting  of  the   Company."     This  section  requires  the 
instrument  produced  to  be  the  complete  register,  and  therefore  it 
requires  proof  that  the  seal  of  the  Company  was  affixed  at  an 
ordinary  meeting  of  that  body;  and  unless  such  proof  be  given, 
the  28th  section  does  not  make  the  document  admissible. 

Pollock,  C.  B.  : 

If  such  an  argument  were  to  be  allowed  to  prevail,  it  is  difficult 
to  see  where  the  matter  would  stop;  for  it  would  be  contended, 
upon  the  first  opportunity,  that  the  meeting  at  which  the  seal  was 
affixed  ought  to  be  shown  to  have  been  properly  convened ;  and, 
after  that,  some  further  proof  might  be  insisted  upon  for  the  pur- 
pose of  establishing  some  additional  matter.  The  production  of  the 
register  is  sufficient :  that  is  clear. 

Alderson,  B.  : 

The  objection  is  a  novel  one,  for  this  proof  has  been  admitted 
over  and  over  again. 

Parke,  B.,  concurred. 

RuU  refused. 
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The  council  of  the  borough  of  L.,  previously  to  making  a  borough  rate, 
made  an  estimate  under  the  5  &  6  Will.  lY.  c.  76,  s.  92  (2),  which  estimate 
contained  (amongst  others)  the  two  following  items :  '*  Compensation  to 
the  late  town  clerk,  three  years  and  a  half,  lOdZ.  lU.  lOd.,  law  expenses 
800/."  The  first  of  these  items  was,  as  it  expressed,  an  award  of  compen- 
sation to  a  former  town  clerk,  who  had  been  dismissed  from  his  situation 
by  the  corporation.  The  second  item  had  been  included  in  the  estimate  to 
meet  the  demand  of  the  attorney  to  the  corporation  for  costs  and  disburse- 
ments. The  attorney  had  paid  the  sum  of  467/.  to  a  party  to  save  the 
corporation  from  an  execution  ;  and  this  sum  was  one  of  the  items  included 
in  the  charges  as  a  disbursement.  At  the  time  the  estimate  was  made,  the 
attorney  had  not  delivered  any  signed  bill  of  costs  to  the  corporation.  The 
council  afterwards  made  a  borough  rate,  which  included  the  sums  so 
mentioned  in  the  estimate.  At  a  meeting,  which  was  not  a  public  one,  the 
borough  council  made  an  order,  which  directed  the  overseers  of  certain 
parishes  within  the  borough  to  pay  the  proportions  assessed  upon  their 
parishes  out  of  the  poor  rates  made  and  collected  ;  and  they  also  issued  a 
warrant  to  their  treasurer,  commanding  him,  within  one  hundred  days 
from  the  date  thereof,  to  demand  from  the  overseers  the  said  proportions. 
The  treasurer  issued  hi8  precept  to  the  overseers,  requiring  them,  within 
one  hundred  days  after  the  receipt  thereof,  to  pay  the  proportions  out  of 
the  poor  rates  made  and  collected,  or  to  be  made  and  collected.  A  warrant 
was  issued  by  the  defendants,  one  of  whom  was  the  mayor  of  Lichfield,  and 
both  justices  of  the  borough,  against  an  overseer  who  had  not  paid  the 
proportion  assessed  in  his  parish.  This  warrant  contained  the  venue  in 
the  margin,  and  directed  a  certain  sum  to  be  levied  by  distress  of  the 
plaintiff's  goods,  and  provided,  that  **  if  within  the  space  of  five  days 
next  after  such  distress  by  you  taken,  the  sum  of  &.c,  shall  not  be  paid, 
then  you  do  sell  the  said  goods;*'  and  concluded  thus:  '* Given  under 
our  hand  and  seal,  and  under  the  coi-porato  seal  of  the  said  borough 
city.  T.  J.  (L.8.),  M.  B.  M.  (l.s.),  justices  of  the  said  borough  and 
city.  Thomas  (Corporation  seal)  Johnson,  Mayor."  The  defendant 
Johnson  was  not  stated  in  the  body  of  the  warrant  to  be  mayor  of  the 
borough:  Held, 

First,  that  a  borough  rate  is  vab'd,  though  not  made  in  public  (3). 

Secondly,  that,  assuming  the  rate  to  be  retrospective  (which.  semMe,  it 
was  not),  yet  being  good  upon  the  face  of  it,  no  objection  to  its  validity 
was  open  as  against  the  defendants. 

Thirdly,  that  the  warrant  was  good  notwithstanding  it  directed  the  sum 
to  be  paid  out  of  the  rates  to  be  made  and  collected ;  and,  fourthly,  that  it 
was  good,  although  it  directed  the  overseers  to  pay  the  sum  within  one 
hundred  days  after  the  receipt  of  the  warrant. 

Fifthly,  that  it  sufficiently  appeared  upon  the  warrant,  that  one  of 
the  defendants  was  mayor  of  the  borough  at  the  time  of  making  the 
warrant 

Sixthly,  that  the  warrant  of  distress  appeared  to  have  been  issued  within 

(1)  Affirmed    in     the     Exchequer  (3)  See  45  &  46  Vict.  c.  50,  s.  144  (3), 
Chamber:  see  7  Ex.  452.— J.  G.  P.  and    ffarri»<m  v.   Stichney  (1848)  81 

(2)  See  now  45  &  46  Vict.  c.  50,  R.  R.  61  (2  H.  L.  C.  108).— J.  G.  P. 
s.  144.— J.  G.  P. 
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the  jurisdiction  of  the  mayor  and  justices,  as  the  venue  in  the  m  . 
might  be  looked  at  for  that  purpose ;  and, 

Seventhly,  that  the  warrant  was  sufficient  under  the  27  Qteo.  II.  . 
although  it  did  not  fix  the  time  for  termination  of  the  sale  (1). 

An  action  of  replevin  is  maintainable  against  a  person  who  impro  ) 
issues  the  warrant  under  which  another's  goods  are  distrained. 

Bbplbyin  of  certain  goods  and  chattels  of  the  plaintiff. 

Plea  (by  statute)  Not  guilty.    Avowry:  That  the  goods  *  i 
taken  under  a  warrant  of  distress  issued  by  the  defendants, 
justices  of  the  borough  of  Lichfield,  for  non-payment  of  bon 
rate,  **  publicly  assessed "  by  the  council  on  a  parish  within 
borough,  of  which  the  plaintiff  was  one  of  the  overseers. 

Plea  in  bar — De  injuria  :  upon  which  issue  was  joined. 

At  the  trial,  before  Coltman,  J.,  at  the  Stafford  Spring  Ass 
1849,  a  special  verdict  was  found  (so  far  as  is  material)  as  folic 
The  borough  and  city  of  Lichfield  is  an  ancient  borough,  and 
of  the  boroughs  mentioned  in  schedule  A,  annexed  to  the  5 
Will.  IV.  c.  76.    After  the  passing  of  that  Act,  there  was,  and  li 
thence  hitherto  hath  been  and  still  is,  a  body  corporate  of  the  i 
borough,  by  and  under  the  name  of  ''  The  Mayor,  Aldermen, 
Burgesses  of  the  Borough  of  Lichfield;"  and  there  was  a  treasi 
of  the  borough  duly  appointed  in  that  behalf;  and  the  defend; 
were,  for  and  during  the  time  aforesaid,  two  of  the  justices  of 
peace  of  and  for  the  said  borough.    After  the  passing  of  the  1  ^ 
c.  81,  and  before  and  at  the  time  of  the  making  of  the  borough 
hereinafter  mentioned,  the  borough  fund  of  the  borough  was 
sufficient  for  the  purposes  in  the  first- mentioned  statute  in 
behalf  specified ;  and  on  the  19th  of  July,  1847,  a  meeting  of 
council  of  the  borough  was  held,  pursuant  to  due  appoints 
notice,  and  summons,  according  to  the  provisions  of  the  5 
Will.  IV.  c.  76,  ss.  69,  92,  but  which  meeting  was  not  a  pi 
meeting,  the  members  of  the  town  council  and  the  reporters  of 
press  only  being  allowed  to  be  present ;  and  at  such  meeting 
council  proceeded  to  make  and  did  make  the  rate  hereinafter  i 
tioned.     The  special  verdict  then  set  out  the  minutes,  which,  t 
stating  that  the  council  ordered  a  borough  rate  to  be  mad 
the  several  parishes  within  the  borough,  and  that  the  paris 
St.  Mary  was  assessed  at  666L  16«.  l^d.,  proceeded  thus :  "  Am 
council  doth  hereby,  in  pursuance  of  the  1  Vict.  c.  81,  res 
order,  *and  direct  the  churchwardens  and  overseers  of  the  respe 

(1)  Bepealed  by  11  &  12  Vict.  c.  43,  s.  36.    See  now  45  &  46  Vict.  ( 
8.  146.-J.  G.  P. 
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Jones  parishes,  townships,  hamlets,  or  places  (naming  amongst  others, 
J0HN80K.  St.  Mary),  to  pay  the  amount  of  the  part  or  portion  of  such  rate  for 
which  such  parishes,  townships,  hamlets,  and  places  shall  respec- 
tively be  liable,  out  of  the  poor  rates  made  and  collected  for  such 
parishes,  townships,  hamlets,  and  places,  respectively.  And  the 
council  doth  further  resolve,  that  J.  Profl&t,  the  treasurer  of  the 
said  borough  and  city,  do  forthwith  make  a  demand  in  writing  on 
behalf  of  the  council  of  and  from  the  said  churchwardens  and  over- 
seers of  the  poor,  or  any  or  either  of  them,  of  the  respective  sums 
hereby  assessed  and  taxed  upon  such  parish,  township,  &c. ;  which 
churchwardens  and  overseers  of  the  poor  are  hereby  required  to 
levy  and  pay  to  the  said  treasurer  of  the  borough  and  city  such 
sums  so  assessed  and  taxed  upon  such  parish,  township,  &c.,  within 
the  space  of  one  hundred  days  after  demand  made  as  aforesaid ; 
and  in  case  such  churchwardens  and  overseers  of  the  poor,  or  any 
or  either  of  them,  shall  refuse  or  neglect  to  levy  and  pay  any  of  the 
sums  hereby  assessed  and  taxed,  within  one  hundred  days  after 
demand  made  as  aforesaid,  to  such  treasurer,  he  shall  levy  the 
same  by  distress  of  the  goods  and  chattels  of  such  churchwardens 
and  overseers  so  neglecting  or  refusing  to  pay." 

The  special  verdict  then  set  out  an  estimate  of  expenses  men- 
tioned in  the  minutes,  and  which  was  made  at  the  said  meeting  of 
the  council.  This  estimate  contained  the  following  amongst  other 
items :  ''Compensation  to  the  late  town  clerk,  8^ years,  105^.  14^.  1(M., 
Law  expenses,  800Z."  The  item  of  1052.  14s.  lOd.  was  introduced 
under  the  following  circumstances :  One  G.  Simpson  had  been  town 
clerk  of  the  borough  of  Lichfield  before  and  at  the  passing  of  the 
Municipal  Corporation  Act,  and  so  continued  until  the  year  1844, 
when  he  was  dismissed  from  such  office  by  the  town  council. 
Whereupon  he  claimed  to  be  entitled  to  compensation;  and  the 
[.*865  ]  town  council  having  refused  to  ^assess  him  any,  he  obtained  from 
the  Court  of  Queen's  Bench  a  writ  of  mandamus^  to  which  the 
council  made  a  return,  which  C.  Simpson  traversed ;  and  the  litiga- 
tion resulted  in  a  judgment  whereby  C.  Simpson  recovered  against 
the  council  4671.  for  damages  and  costs;  and  in  April  1846,  a 
peremptory  mandamv^  issued;  and  in  June,  1846,  the  council 
awarded  compensation  to  C.  Simpson  in  the  shape  of  an  annuity 
of  801.  4«.  Sd. ;  but  he  being  dissatisfied  therewith  had  appealed  to 
the  Lords  of  the  Treasury,  which  appeal  was  still  pending  at  the 
time  of  the  aforesaid  meeting  of  the  council ;  and  the  said  sum  of 
1052. 148.  lOd.,  being  the  arrears  of  the  said  annuity,  was  incladed 
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in  the  estimate,  on  the  ground  that  the  council  might  be  required        jokes 
to  pay  the  same  to  C.  Simpson.  Johnson. 

The  item  of  8002.  appearing  in  the  estimate  as  for  law  expenses, 
was  introduced  under  the  following  circumstances :  One  Eggington, 
the  town  clerk  of  the  borough,  had  been  the  attorney  for  the  council 
in  the  litigation  on  the  writ  of  mandamus.  After  G.  Simpson  had 
so  recovered  judgment,  and  before  making  the  estimate,  Eggington, 
so  being  such  attorney,  paid  to  C.  Simpson  the  sum  of  4672.  out  of 
his,  Eggington's,  own  monies,  such  sum  of  4672.  being  the  damages 
and  costs  as  then  ascertained  by  the  Master's  allocatur,  intending 
to  charge  the  same  to  the  council  as  a  disbursement  in  his  (Egging- 
ton's)  bill  of  costs ;  but  he  had  not,  on  the  19th  of  July,  1847, 
delivered  any  signed  bill  to  the  council,  nor  had  he  been  required 
by  them  to  deliver  any,  nor  had  he  been  required  by  the  council  to 
pay  the  said  sum  of  4672.,  but  did  so  spontaneously,  and  with  a  view 
to  save  the  difficulty  and  expense  of  an  execution.  The  item  of 
8002.  introduced  into  the  estimate  as  aforesaid,  was  so  introduced 
as  a  sum  which,  it  was  estimated  by  the  council,  would  be  required 
to  pay  on  account  of  Eggington's  bill  of  costs,  charges,  and  dis- 
bursements for  that  and  other  suits  and  business  then  pending  and 
then  unascertained,  including  ^therein,  as  a  disbursement  which  [  *^^^  ] 
they  would  be  required  to  repay,  the  4672.  so  paid  by  Eggington  to 
the  agent  of  G.  Simpson. 

On  the  19th  of  July,  1847,  a  precept  or  warrant,  signed  by  the 
mayor  of  the  borough,  and  sealed  with  the  corporate  seal,  was,  by  order 
of  the  council,  issued  to  J.  Proffit.  The  special  verdict  set  out  the 
warrant,  which  commenced  thus :  **  We,  the  council  of  the  borough 
and  city  of  Lichfield,  by  virtue  of  an  Act  passed  &c.  (5  &  6  Will.  IV. 
c.  76)  do  hereby  command  you,  J.  Proffit,  within  one  hundred  days 
from  the  date  hereof,  to  demand,  collect,  and  receive  of  and  from 
the  churchwardens  and  overseers  of  the  poor  of  the  several  parishes, 
&c.,  the  several  sums  (naming  them)  respectively  taxed  and  assessed 
upon  the  said  parishes  by  order  of  the  council  towards  a  borough 
rate,  &c." 

Thereupon,  Proffit,  on  the  19th  of  July,  1847,  made  his  precept 
to  the  churchwardens  and  overseers  of  St.  Mary,  which,  after 
reciting  the  order  and  warrant  of  the  council,  proceeded  thus: 
''  These  are  therefore  to  require  you,  and  I  do  hereby  demand,  that, 
within  one  hundred  days  next  after  the  receipt  hereof  by  you  or 
any  of  you,  or  after  leaving  a  written  copy  at  your  or  any  or  either 
of  your  dwelling-houses,  &c.,  you  do  pay  to  me,  as  such  treasurer 
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Jones  as  aforesaid,  out  of  the  poor  rates  made  and  collected,  or  to  be 
joH^BOK.  made  and  collected,  the  sum  of  666Z.  168.  l^d.  so  rated  and  assessed, 
on  the  parish  of  St.  Mary,"  <fec.  On  the  29th  of  July,  1847,  a  written 
copy  of  such  precept  was  left  at  the  dwelling-house  of,  and  then 
received  by,  the  plaintiff,  he  being  one  of  the  overseers  of  St.  Mary. 
The  plaintiff  appealed  against  the  rate,  and  it  was  confirmed. 
Afterwards,  the  churchwardens  and  overseers  of  St.  Mary  paid  to 
Proffit,  on  account  of  the  sum  of  6661.  168.  1^.,  the  sum  of  5132. 
but  not  the  residue  of  that  sum.  The  plaintiff  went  out  of  oflSce  as 
overseer  on  the  80th  of  March,  1848.  On  the  11th  of  July,  1848, 
being  after  the  expiration  of  the  period  of  one  hundred  days,  the 
[  *867  ]  ^plaintiff  was  summoned  before  the  defendant  Thomas  Johnston, 
the  mayor  of  the  borough,  and  the  other  defendant  B.  Morgan,  a 
justice  of  the  peace  of  the  borough,  upon  the  complaint  of  Proffit, 
to  show  cause  why  a  warrant  of  distress  should  not  forthwith  issue, 
to  levy  168^.  168.  l^d.,  the  balance  of  the  666{.  16s.  l^d.  On  the 
day  named  in  the  summons,  the  plaintiff  attended  before  the  defen- 
dants, and  promised  that  the  residue  should  be  paid,  and  did  before 
the  8rd  of  August  pay  to  Proffit  the  further  sum  of  76Z.  on  account 
of  the  sum  of  158{.  168.  l^d.  On  the  8rd  of  August,  1848,  being 
the  day  to  which  the  further  hearing  of  the  complaint  was  adjourned, 
the  plaintiff  did  not  attend  ;  and  on  the  10th  of  August  a  warrant, 
which  then  bore  date  that  day,  was  signed  and  sealed  by  the  defen- 
dants, and  delivered  to  Eggington,  the  town  clerk,  for  the  purpose 
of  having  the  corporate  seal  affixed  thereto  ;  and  Eggington  altered 
the  same,  as  to  the  date  thereof,  to  the  14th  of  August,  1848,  and 
such  alteration  was  made  with  the  assent  and  direction  of  the 
defendants,  and  the  same  was  afterwards  re-signed  and  re-sealed, 
and  the  corporate  seal  affixed  thereto;  which  warrant  is  as 
follows : 

''  To  J.  Proffit,  of  &c.,  treasurer  of  the  said  borough 
and  city,"  <fec.  (After  reciting  that  the  parish  of 
St.  Mary  was  by  the  council  assessed  at  666L  168.  l^d., 
and  that  the  churchwardens  and  overseers  were  ordered  to  pay  that 
sum  out  of  the  poor  rate  made  and  collected,  or  to  be  made  and 
collected,  it  proceeded  thus :)  "  And  whereas  it  duly  appeareth  unto 
us,  two  of  her  Majesty's  justices  of  the  peace  for  the  said  borough 
and  city,  and  one  of  us  being  the  mayor  of  the  said  borough  and 
city,  that  J.  Proffit  issued  his  precept,"  &c.  (It  then  recited  the 
service  of  the  precept  on  the  churchwardens  and  overseers ;  their 
neglect  to  pay  the  balance  ;  and  that  they  were  duly  summoned  &c., 


Borough  and 

City  of 

Lichfield. 
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and  proceeded  thus :)  "  These  are  therefore  to  require  you  forth-        Jonbs 
with  to  make  and  *levy  the  sum  of  771.  16«.  IJd.,  being  the  balance      johnbon. 
of  the  sum  of  666/.  16«.  1  Jd.,  by  distress  of  the  goods  of  W.  Maunder       [  •8«8  ] 
and  B.  Harris,  churchwardens,  and  E.  Jones  and  J.  Gilbert,  lately 
overseers  of  the  poor  as  aforesaid ;  and  if  within  the  space  of  five 
days  next  after  such  distress  by  you  taken,  the  sum  of  77 L  16s.  l^d. 
together  with  the  reasonable  charges  of  taking  and  keeping  the  said 
distress,  shall  not  be  paid,  that  then  you  do  sell  the  said  goods  so 
by  you  distrained  ;  and  out  of  the  monies  arising  out  of  such  sale, 
that    you    detain  the    said  last-mentioned   sum,   and  also  your 
reasonable  charges,  &c. 

'*  Given  under  our  hands  and  seals,  and  under  the  corporate  seal 
of  the  said  borough  and  city,  this  14th  day  of  August,  a.d.  1848. 

'*  Thomas  Johnson.     (l.s.) 

•*  M.  B.  Morgan.        (l.s.) 
*'  Justices  of  the  said  borough  and  city. 

"  Thomas  (  c.s.  \  Johnson." 
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Under  the  above  warrant  Proffit  took  the  goods  and  chattels  of 
the  plaintiff,  and  kept  the  same  until  they  were  replevied. 

Oray  {Keyser  with  him)  for  the  plaintiff  : 

First,  the  rate  is  bad,  inasmuch  as  it  was  not  made  at  a  public 
meeting.  By  the  Municipal  Corporation  Act,  5  &  6  Will.  IV.  c.  76, 
B.  92  (])  the  council  of  any  borough  are  authorised  and  required 
*' to  order  a  borough  rate,  in  the  nature  of  a  county  rate,  to  be 
made  within  their  borough ;  and  for  that  purpose  the  council  of 
such  borough  shall  have  within  their  borough  all  the  powers 
which  any  justices  of  the  peace,  assembled  at  their  General  or 
Quarter  Sessions,  have,  by  virtue  of  the  55  Geo.  III.  c.  51,  or 
as  near  thereto  as  the  nature  of  the  case  will  admit,"  &c.  The 
65  Geo.  III.  c.  51,  ss.  1, 12,  empower  justices  of  the  peace  ^'  assembled 
at  their  General  or  Quarter  Sessions,*'  to  make  and  assess  a  county 
rate  whenever  circumstances  appear  to  require  it.  Therefore,  *by  L  '^^^  ] 
that  Act,  the  rate  is  to  be  made  publicly.  But  any  doubt  which 
may  have  existed  with  respect  to  the  55  Geo.  III.  c.  51,  is  removed 
by  the  4  &  5  Will.  IV.  c.  48,  s.  1.    *     *     * 

(Parke,  B.  :  No  reference  is  made  to  that  statute  in  the  5  &  6 
Will.  IV.  c.  76.) 

(1)  See  now  45  &  46  Vict.  c.  50,  b.  144.-^.  G.  P. 
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J0NB8        By  the  6  &  6  Will.  IV.  c.  76,  the  borough  council  have  only  such 
Johnson,     power  as  the  justices  under  the  55  Geo.  III.  c.  51 ;  and  the  latter 
have  only  a  power  to  rate  publicly. 

Secondly,  the  rate  is  in  part  retrospective,  for  it  was  made  to 
repay  the  arrears  of  the  late  town  clerk's  salary,  and  also  to 
reimburse  the  attorney  of  the  council  the  sums  which  he  had  paid 
in  respect  of  damages  and  costs.     [He  cited  Woods  v.  Reed  (i).] 

[  870  ]  (Parke,  B.  :  In  Rogers's  Eccles.  Law,  p.  1008,  note,  it  is  laid 

down,  that  it  is  no  objection  to  a  church  rate  that  it  is  retrospective, 
and  reference  is  made  to  Chesterton  v.  Farlar{2).) 

In  consequence  of  the  decision  in  Woods  v.  Reed,  the  1  Vict.  c.  81  (3), 
was  passed ;  the  2nd  section  of  which  enables  the  council  of  any 
borough,  within  six  months  after  the  passing  of  that  Act,  to  make 
and  levy  a  borough  rate,  for  the  purpose  of  defraying  any  expenses 
previously  incurred  in  putting  in  execution  the  provisions  of  the 
Municipal  Corporation  Act. 

(Parke,  B.  :  Were  the  council  bound  to  make  a  rate  upon  the 
chance  of  their  being  defeated  and  having  the  costs  to  pay  ?  When 
is  a  rate  to  be  made,  if  an  action  is  pending,  the  result  of  which  is 
so  uncertain,  that  possibly  the  corporation  may  have  to  pay  1,000Z., 
or  perhaps  they  may  receive  their  full  costs  ?) 

The  expenses  are  incurred  as  soon  as  there  is  a  judgment  against 
the  corporation. 

(Parke,  B.  :  By  the  5  &  6  Will.  IV.  c.  76,  s.  92,  the  council  is 
"  authorised  and  required  from  time  to  time  to  estimate,  as  correctly 
as  may  be,  what  amount,  in  addition  to  the  borough  fund,  will  be 
sufficient  for  the  payment  of  the  expenses  to  be  incurred  in  carrying 
into  effect  the  provisions  of  that  Act." 

Alderson,  B.  :  On  what  principle  are  they  to  make  the  estimate  ? 
Take  for  instance  the  expenses  of  prosecuting  felons  at  the  Assizes ; 
how  can  they  possibly  estimate  what  the  probable  expenses  may  be 
in  the  following  year  ?) 

Here  the  expenses  were  not  only  incurred,  but  actually  paid  before 
the  rate  was  made. 

(1)  46  R.  K.  761  (2  M.  &  W.  777).  see  now  sect.  144  (2)  of  that  Act.— 

(2)  7  Ad.  &  El.  713.  J.  G.  P. 

(3)  Repealed  by  45  &  46  Vict.  c.  50: 
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Thirdly,  the  1  Vict.  c.  81  (i),  authorises  the  overseers  of  every       Jones 
parish  liable  to  the  borough  rate,  to  pay  the  amount  *'  out  of  the      Johnson. 
poor  rate  made  and  collected,  or  to  ^be  made  or  collected  for  such       [  *87i  ] 
parish."    Here  the  council  by  their  order  directed  the  overseers  to 
pay  '*  out  of  the  poor  rates  made  and  collected ;  "  they  then  issue 
their  warrant  to  the  treasurer,  who,  by  his  precept,  requires  the 
overseers  to  pay  the  amount  '^out  of  the  poor  rates  made  and 
collected,  or  to  be  made  and  collected."     The  introduction  of  those 
latter  words  into  the  precept  vitiates  the  proceedings. 

Fourthly,  the  65  Geo.  III.  c.  51,  s.  12,  empowers  the  justices  to 
order  warrants  to  be  issued  to  the  constables,  requiring  them  to 
issue  their  warrants  to  the  overseers  to  collect  the  rates  *'  within  a 
time  to  be  named  and  limited  in  the  warrant."  Here  the  treasurer 
by  his  precept  requires  payment  to  be  made  **  within  one  hundred 
days  next  after  the  receipt  of  the  precept ;  "  whereas  the  warrant  of 
the  council  commands  him  to  demand  payment  within  one  hundred 
days  from  the  date  of  the  warrant  to  him. 

(Parke,  B.  :  The  treasurer  extends  the  time  of  payment,  so  that 
there  is  no  ground  for  complaint ;  if  he  had  narrowed  the  time,  it 
might  have  been  urged  that  the  money  would  have  been  paid  if  the 
full  time  had  been  allowed.) 

This  course  puts  it  in  the  power  of  the  treasurer  to  favour  any  one 
parish. 

Fifthly,  it  does  not  appear  in  the  body  of  the  warrant  that  the 
defendant  Johnson  was  mayor  of  the  borough  at  the  time  the 
warrant  issued.  Besides,  the  justices  yfevefuncti  officio^  so  soon  as 
they  had  signed  the  warrant  of  distress,  and  consequently  the 
alteration  in  the  warrant  rendered  it  void. 

Sixthly,  it  does  not  appear  on  the  face  of  the  warrant,  that  the 

justices  were  acting  within  their  jurisdiction.     They  merely  describe 

themselves  as  **  justices  of  the  said  borough  and  city,"  and  do  not 

use  the  ordinary  words  '*  in  and  for  "  the  city  &c.     In  Reg.  v.  The 

InhabitantB  of  Stockton  (2)  it  was  held,  that  an  order  of  removal, 

having  *the  marginal  venue  "  Borough  of  K.,"  and  commencing       [  *872  ] 

''  upon  the  complaint  of  the  churchwardens,  &c.,  unto  us  6.  and  T., 

being  two  of  her  Majesty's  justices  of  the  peace  for  the  said  borough 

of   K.,"    did  not  sufficiently   show   that   the  justices  heard   the 

complaint  within  their  jurisdiction. 

(1)  Repealed  by  45  &  46  Vict.  o.  50 :      J.  G.  P. 
see  now  sect.  144  (2)  of  that  Act—  (2)  7  Q.  B.  520. 


Johnson,  said  "  that  it  is  safe,  bat  perhaps  not  necessary,  in  the  body  of  the 
warrant  to  show  the  place  where  it  was  made  ;  yet  it  seems  neces- 
sary to  set  forth  the  county  in  the  margin  at  least,  if  it  be  not  set 
forth  in  the  body.") 

Lastly,  the  warrant  of  distress  is  bad,  for  not  complying  with  the 
requisitions  of  the  27  Geo.  lU.  c.  20.  By  the  1st  section  of  that 
statute,  justices  granting  warrants  of  distress  are  therein  to  order 
the  goods  distrained  to  be  sold  **  within  a  certain  time  to  be  limited 
in  such  warrant,  so  as  such  time  be  not  less  than  four  days  nor 
more  than  eight  days,"  &c.  This  warrant  does  not  limit  any  time 
within  which  the  goods  are  to  be  sold. 

(Platt,  B.  :  The  word  "then  "  points  to  the  time. 

Pabkb,  B.  :  The  goods  are  to  be  sold  immediately  after  the  five 
days  have  expired.) 

In  Eeg.  v.  Williams  (i),  a  warrant  of  distress,  which  directed  the 
goods  to  be  sold  **  forthwith,"  was  held  bad. 

Keating  {IVliitmore  with  him)  for  the  defendants: 

First,  the  meeting  of  the  town  council,  at  which  the  rate  was 
made,  was  a  public  meeting,  duly  convened  according  to  the  pro- 
visions of  the  69th  section  of  the  5  &  6  Will.  IV.  c,  76.  It  was  not 
necessary  that  the  doors  should  be  thrown  open  to  the  public. 

(Pollock,  G.  B.  :  The  council  of  a  borough  does  not  hold  an  open 
Court.) 

The  meaning  of  the  92nd  section  of  that  Act  is,  that  the  borough 
council,  when  properly  convened,  shall  have  the  same  powers  as 
justices  at  Sessions. 

[  *S7S  ]  (Aldbrson,  B.  :  The  4  &  5  Will.  IV.  c.  48,  was  ♦passed  in  conse- 

quence of  the  discordant  practice  which  had  prevailed  in  various 
counties  in  making  county  rates.  In  some  cases  the  meetings  of 
the  magistrates  were  private,  in  others  they  were  public.) 

Justices  are  in  the  situation  of  assessors  appointed  by  the  Crown, 
while  the  borough  council  are  a  representative  body ;  and  therefore 

w  (1)  Q,B.,  Feb.  I,  185a. 
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it  is  reasonable,  that  the  public  should  be  admitted  in  the  one  case,       ^oses 
while  they  are  excluded  in  the  other.  Johnson. 

I  (Aldbrson,  B. :  The  sitting  in  public  is  not  a   "power,"   but 

rather  a  "  restriction.") 

He  referred  to  Rex  v.  The  Justices  of  Nottingham  (i). 

Secondly,  the  rate  is  not  bad  on  the  ground  of  its  being  retro- 
spective. Woods  V.  Reed  does  not  touch  the  present  case,  for  it 
related  to  a  different  description  of  expenses,  and  concerning  which 
a  strictly  prospective  rate  might  have  been  made.  Here  there  are 
some  expenses  which  cannot  be  provided  for  prospectively,  as,  for 
instance,  law  expenses,  of  which  it  is  impossible  to  make  a  correct 
estimate  beforehand.  Or  suppose  a  dismissed  ofiScer  claims  500Z. 
a  year,  while  the  council  consider  him  entitled  to  nothing,  how 
can  they  make  an  estimate  of  what  he  may  possibly  recover  ?  This 
rate  is  as  prospective  as  it  could  be  under  the  circumstances.  In 
Reg.  V.  Read  (2),  it  was  held,  that  although  rates  are  not  to  be 
made  retrospectively,  yet  when  overseers,  by  reason  of  a  balance 
in  hand  of  an  old  rate,  or  the  getting  in  of  an  uncollected  rate  on 
which  a  particular  debt  is  chargeable,  are  enabled  to  defer  the 
naaking  of  a  new  rate,  such  debt  may  be  properly  paid  out  of  the 
new  rate,  and  that  this  applies  peculiarly  to  the  expenses  of  litiga- 
tion. It  would  be  a  matter  of  great  and  almost  insurmountable 
difficulty  to  make  a  rate  with  extreme  strictness.  If,  for  instance, 
too  large  a  sum  for  future  expenses  were  to  be  estimated  by  the 
council,  it  would  be  a  hardship  to  the  existing  ratepayers ;  or  *if,  [  *874  ] 
on  the  other  hand,  the  sum  were  too  small,  there  would  be  a 
difficulty  in  obtaining  the  balance,  for  it  would  then  be  said  that 
the  rate  was  retrospective.  If,  therefore,  the  council  make  their 
estimate  fairly  and  reasonably,  any  rate  subsequently  assessed  to 
provide  for  the  deficiency  ought  not  to  be  considered  as  a  retro- 
spective rate.  This  is  in  accordance  with  the  view  taken  by  the 
Master  of  the  Rolls  in  The  Attorney-General  v.  The  Corporation 
of  Lichfield  (3)  [and  Marshall  v.  Pitman  (4)].  If  the  rate  is  not 
wholly  bad,  the  plaintiff  cannot  raise  the  question  in  the  present 
form  of  proceeding.  For,  according  to  his  argument,  if  the  estimate 
were  incorrect  in  the  smallest  *particular,  the  whole  rate  would  be       [  *^^5  ] 

(1)  3  Ad.  &  El.  500.  (3)  17  L.  J.  Ch.  472. 

(2)  Q.  B.,  May  4, 1849  [13  Q.  B.  849].  (4)  35  R  E.  630  (9  Bing.  595). 
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.Jones  bad.  The  recent  case  of  George  v.  Chambers  (i),  no  doabt,  decided 
Johnson.  ^^^^  replevin  will  lie  against  the  party  who  takes  the  goods  and 
has  the  custody  of  them ;  bat  it  is  not  an  authority  that  the  action 
will  lie  against  the  magistrates,  who  have  neither  taken  the  goods 
nor  have  the  custody  of  them.  The  authorities  are  collected  upon 
this  subject  in  Dodd's  edition  of  Bac.  Abr.  "Replevin,"  (C). 

(Parke,  B.  :  Surely  replevin  lies  in  all  cases  against  a  party  by 
whose  order  goods  have  been  improperly  taken.  We  considered 
that  matter  well  in  the  case  of  Oeorge  v.  Chwnbers.  I  do  not  think 
that  such  an  objection  is  likely  to  prevail.) 

Thirdly,  the  introduction  of  the  words  "  to  be  made  and  collected  " 
into  the  precept  does  not  vitiate  the  proceedings.  Those  words  do 
not  necessarily  refer  to  the  date  of  the  warrant,  but  may  be  under- 
stood as  meaning  any  rate  that  might  be  afterwards  made  and 
collected.     The  plaintifif  has  not  been  damnified  by  it. 

Fourthly,  it  is  no  objection  that  the  time  of  the  payment  has 
been  extended  from  a  period  of  one  hundred  days  from  the  date  of 
the  warrant,  to  that  of  one  hundred  days  from  the  date  of  the 
precept ;  for  it  is  a  benefit  to  the  party  who  is  required  to  make 
the  payment. 

(Aldersom,  B.  :  The  Act  means,  that  the  time  allowed  is  not  to 
be  less  than  one  hundred  days.) 

Fifthly,  it  sufficiently  appears  upon  the  face  of  the  warrant  that 
the  defendant  Johnson  was  mayor  of  the  city  of  Lichfield  at  the 
time  the  warrant  was  issued  ;  for  both  his  signature  appears  upon 
it,  and  the  corporate  seal  is  affixed  to  it.  The  re-signature  of  the 
warrant  before  it  was  issued  is  immaterial. 

(Per  Curiam  :  There  is  nothing  in  that  objection.) 

Sixthly,  it  also  appears  that  the  warrant  was  issued  within  the 
(  •876  J  jurisdiction  of  the  justices.  In  Reg.  v.  Stockton  (2),  *the  complaint 
of  the  overseers  was  not  set  out,  and  therefore  it  did  not  appear  to 
have  been  made  within  the  jurisdiction.  Here,  although  there  are 
not  the  words  '*  in  and  for,"  which  the  plaintifif  contends  should 
have  been  present,  yet  the  words  "  Borough  and.  city  of  Lichfield  " 
appear  in  the  margin.    The  warrant  is  also  signed  by  the  justices, 

(1)  63  E.  R.  654  (11  M.  &  W.  149).  (2)  7  a  B.  520. 
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and  has  the  corporate  seal  aflBxed  to  it.    The  fair  presumption        Jonbs 
therefore  is,  that  the  order  was  made  within  the  jurisdiction.  Johnson. 

Lastly,  the  warrant  is  sufficient,  although  it  does  not  fix  a  limit 
within  which  the  sale  of  the  goods  is  to  terminate.  It  is  in  con- 
formity with  the  precedents.  It  is  in  effect  a  direction  to  the  officer 
to  sell  at  the  expiration  of  the  fifth  day. 

dray  replied,  and  cited  Pallister  v.  Mayor  of  Grave8end{i), 
Tawny' 8  case  (2),  Lanchester  v.  Trickeri'A),  and  Rex  v.  Sillifant(4). 

Pollock,  C.  B.  : 

I  am  of  opinion  that  the  defendants  are  entitled  to  judgment. 
The  cases  cited  by  the  plaintiff's  counsel  are  apparently  authorities 
that  rates  must  not  be  retrospective;  but  the  case  of  Woods  v. 
Reed  merely  decided  that  a  borough  rate,  which  upon  the  face  of 
it  was  retrospective,  could  not  be  sustained.  In  my  opinion  it 
never  could  have  been  intended  that  so  many  difficulties  should  be 
thrown  in  the  way  of  making  a  rate.  We  ought  therefore  to  give 
such  effect  to  the  words  of  the  statute  as  will  best  meet  the 
exigencies  of  the  case.  The  Legislature  has  provided  that  the 
borough  council  is  to  make  an  estimate,  if  that  can  be  done,  for 
the  purpose  of  providing  prospectively  for  those  expenses.  It  may, 
however,  happen  that  this  may  not  be  possible,  although  made 
with  all  *due  care  and  fairness.  It  may  be  that  the  prospective  [  *s^^  1 
estimate  will  fall  short  of  the  demand  upon  it,  or  persons  may  fail 
to  pay  their  rates,  or  the  rate  may  become  unproductive  from  some 
other  cause.  It  is  impossible  for  the  council  to  guard  against  all 
such  matters.  It  therefore  appears  to  me  that  under  such  circum- 
stances, if  a  rate  is  made  prospectively,  and  it  turns  out  to  be 
inadequate  to  the  occasion,  and  another  rate  is  requisite,  it  is 
competent  to  the  council  to  make  it.  But  the  question  here  is, 
whether  this  rate  is  prospective  or  retrospective;  and  I  am  of 
opinion  that  in  point  of  fact  it  is  prospective,  for  it  was  made  bond 
Me  and  for  the  purpose  of  providing  for  payments  which  it  was 
expected  would  become  payable  thereafter.  I  therefore  think  that 
the  rate  was  not  retrospective  ;  but  I  doubt  whether  it  would  have 
been  bad  if  we  had  held  it  to  be  retrospective.  The  object  of  the 
statute  was  to  enable  the  council  to  pay  their  debts,  and  we  ought 
to  construe  the  clause  applicable  to  this  point  as  directory  only, 

(1)  82  R.  B.  522  (9  C.  B.  744).  (3)  1  Bing.  201. 

(2)  2  Salk.  531.  (4)  4  Ad.  &  El.  354. 
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J0NB8  in  all  cases  where  the  council  act  bond  fide.  With  regard  to  the 
Johnson,  objection  that  the  rate'  ought  to  be  made  in  public,  it  is  a  sufficient 
answer  that  the  Municipal  Corporation  Act  has  given  generally  to 
town  councils  as  nearly  as  possible  the  same  power  on  this  subject 
as  to  county  justices  assembled  in  Quarter  Sessions.  And  what 
strengthens  my  opinion  that  the  meeting  of  the  council  need  not 
be  a  public  one  is,  that  the  Municipal  Corporation  Act  does  not 
refer  to  the  4  &  5  Will.  IV.  c.  48,  which  directs  justices  to  make 
county  rates  in  open  Court.  The  92nd  section  of  the  Municipal 
Act  is  the  section  that  applies  to  the  present  case.  But  the  council 
is  not  a  Court,  whereas  the  Quarter  Sessions  are  a  Court,  and  the 
meetings  of  the  council  take  place  in  private.  It  is,  therefore,  no 
objection  to  the  validity  of  this  rate  that  it  was  not  made  in  public. 
As  to  the  objection  relating  to  the  hundred  days  mentioned  in  the 
order  and  precept,  I  think  the  defendants'  counsel  has  given  a 
[  ♦878  ]  sufficient  answer  to  it.  *With  respect  to  the  other  points,  1  think 
the  meaning  of  the  order  of  the  council  is,  that  the  money  is  to  be 
raised  out  of  the  rates  made  and  collected  or  to  be  made  and 
collected.  I  also  think  there  is  no  force  in  the  objection  to  the 
warrant,  that  it  does  not  contain  a  distinct  statement  of  the  juris- 
diction in  the  body,  as  the  venue  sufficiently  appears  in  the  margin. 
Then  as  to  the  objection,  that  it  does  not  appear  that  the  defendant 
Johnson  acted  as  mayor,  his  signature  may  be  taken  into  account, 
in  the  same  way  as  the  date  of  a  letter  may  be  looked  at  to  see  at 
what  time  or  place  it  was  written.  The  last  objection  is  of  no 
weight ;  and  therefore,  as  all  the  objections  which  the  plaintiff  has 
raised  altogether  fail,  the  defendants  are  entitled  to  our  judgment. 

Parke,  B.  : 

I  am  of  the  same  opinion.  As  to  the  first  objection,  that  the 
rate  was  void,  inasmuch  as  the  council  ought  to  have  sat  openly 
and  in  public  upon  the  occasion  when  they  made  the  rate,  that 
objection  is  founded  partly  on  the  avowry,  and  partly  on  the 
language  of  the  Act  of  Parliament.  Now  the  avowry  states,  that 
the  council ''  publicly  rated,  taxed,  and  assessed  the  parishes,  &c., 
constituting  the  borough ; "  and  so  far  as  the  rate  is  stated  to  have 
been  made  in  public,  the  avowry  is  not  supported  by  the  evidence. 
But  that  statement  is  mere  surplusage,  unless  the  council  is  bound 
to  sit  for  the  transaction  of  business  with  open  doors.  The  Muni- 
cipal Corporation  Act  directs  the  borough  council  to  make  a 
borough  rate  in  the  nature  of  a  county  rate.    The  4  &  5  Will.  IV- 


▼OL.  Lxxxir.]  1860.     EX.    6  EX.  878—880.  9lS 

c.  48,  applies  only  to  the  proceedings  of  coanty  justices,  whose  Jonss 
practice  in  making  county  rates  varied  in  different  districts,  it  Johnson. 
being  usual  in  some  counties  to  make  them  publicly,  in  others 
privately.  The  town  council  of  a  borough  is  not,  however,  a  Court, 
and  is  not  bound  to  sit  with  open  doors ;  and  if  the  Legislature 
had  intended  that  that  should  be  the  practice,  they  would  not  have 
omitted  in  the  Municipal  Corporation  Act  *all  reference  to  the  [  •879  ] 
4  &  5  Will.  ly.  c.  48,  which  directs  that  county  justices  at  Quarter 
Sessions  shall  so  sit  when  making  rates  for  the  county.  It  is  there- 
fore no  objection  to  this  rate  that  it  was  not  made  in  public.  The 
next  question  is,  whether  this  rate  is  bad  as  being  retrospective,  on 
the  ground  that  the  estimate  of  the  council  included  by-gone 
expenses ;  and  the  principal  objection  is,  that  the  solicitor  of  the 
corporation  paid  a  certain  sum  of  money  for  costs,  to  save  the 
corporation  from  an  execution,  which  sum  was  to  be  included  in 
the  bill  that  he  had  not  then  delivered.  I  think  this  circumstance 
does  not  afifect  the  question  as  against  the  defendants ;  for  they 
issue  their  warrant  in  respect  of  a  rate  which,  upon  the  face  of  it, 
is  perfectly  good.  The  council  have  estimated  the  money  which  is 
to  be  repaid  to  the  solicitor ;  and  although  the  rate  be  in  fact  made 
in  part  for  by-gone  expenses,  it  is  not  a  bad  rate  as  regards  the 
defendants,  unless  it  be  clear  on  the  face  of  it  that  it  was  meant  to 
include  by-gone  expenses.  In  Chesterton  v.  Farlar,  which  has  been 
referred  to,  in  a  suit  for  the  nonpayment  of  a  church  rate,  a  pro- 
hibition was  moved  for  to  the  Privy  Council,  to  which  an  appeal 
had  been  made,  on  the  ground  that  the  rate  appeared  to  be  retro- 
spective and  bad  from  what  appeared  upon  the  pleadings.  This 
Court  refused  a  prohibition,  the  cause  being  before  a  Court  the 
jurisdiction  of  which  was  not  denied,  no  erroneous  proceeding 
having  taken  place  there,  and  the  Coubt  refusing  to  presume  that 
the  Judicial  Committee  would  act  incorrectly.  Rex  v.  SiUifant 
seems  to  show  that  where  a  rate  was  regular  on  the  face  of  it,  but 
appeared  to  have  been  made  to  meet  past  disbursements,  it  was  not 
therefore  bad,  whatever  objection  might  be  raised  to  a  retrospec- 
tive application  of  the  money  in  passing  the  churchwardens' 
accounts.  Therefore,  in  the  present  case,  if  the  town  council  were 
wrong  in  making  a  retrospective  rate,  no  advantage  can  be  taken 
of  that  fact  in  an  action  against  the  defendants  in  this  case,  being 
the  ^magistrates  who  enforce  the  rate  by  distress.  I  by  no  means  [  «880  ] 
say  that  the  town  council  were  wrong  in  the  course  they  took. 
They  thought  they  were  right,  and  there  was  nothing  fraudulent 
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joKBs  in  their  conduct.  Some  latitude  must  be  allowed  them  under  the 
Johnson,  circumstances ;  for  they  cannot  ascertain  in  all  cases  with  exact- 
ness the  amount  of  money  that  will  be  wanted,  but  are  bound  to 
raise,  as  nearly  as  possible,  the  sum  that  will  be  required.  I,  there- 
fore, do  not  say  that  this  order  of  the  council  was  not  warranted. 
In  Woods  V.  Beed,  the  only  point  decided  was  that,  under  the 
Municipal  Corporation  Act,  the  borough  council  had  no  power 
to  make  a  retrospective  rate.  But  there  the  expenses  were  clearly 
by-gone ;  here  it  is  doubtful  whether  they  are  so.  Again,  sup- 
posing the  expenses  to  be  by-gone,  and  the  rate  to  be  good  upon 
the  face  of  it,  the  time  for  making  the  objection  is  when  the 
accounts  are  allowed.  The  next  objection  is,  that  the  precept  does 
not  follow  the  order  of  council,  which  is  a  departure  from  the  Act, 
which  authorises  the  council  to  require  payment  of  the  borough 
rate  out  of  the  "  poor  rates  made  and  collected,  or  to  be  made  and 
collected,"  whereas  the  order  is  for  payment  out  of  the  "  poor  rates 
made  and  collected  "  only.  Now  it  appears  that  by  that  statute, 
66  Geo.  III.  c.  61,  the  overseers  are  empowered  to  make  a  rate  in 
order  to  raise  the  sum  assessed  on  the  parish,  or  to  reimburse 
themselves  by  a  rate,  so  that  the  money  may  either  be  ordered  to 
be  paid  out  of  a  rate  already  made,  or  a  special  rate  may  be  made 
for  the  purpose.  But  it  is  said  that  there  is  a  variance  between  the 
precept  and  the  order  of  council;  the  latter  limiting  the  pay- 
ment required  to  be  made  out  of  the  rates  already  *'  made  and 
collected."  Now  the  words  of  the  statute  are  not  to  be  construed 
with  extreme  strictness.  The  Act  of  Parliament  directs  the  pay- 
ments to  be  made  out  of  a  rate  "  made  or  to  be  made."  All  that  is 
meant  is  that  the  payments  are  to  be  made  out  of  the  poor  rates  ; 
[  *8Si  ]  and  the  words  in  the  order  of  council,  **^  made  and  collected,"  may 
be  taken  substantially  to  mean  such  rates  as  shall  be  made  and 
collected  at  the  time  of  payment.  The  next  objection  is,  that  the 
precept  was  not  warranted  by  the  order  of  council,  which  directs 
the  overseers  to  pay  their  proportions  within  one  hundred  days 
after  service  upon  them  of  the  order,  whereas  the  precept  requires 
the  overseers  to  pay  the  amount  within  one  hundred  days  after 
demand.  But  the  precept  does  not  limit  the  time  for  payment 
given  by  the  order  under  the  65  Geo.  III.  c.  51,  but  on  the  contrary 
extends  it.  The  overseers,  therefore,  have  had  the  whole  of  the  one 
hundred  days  from  the  time  of  the  service  of  the  demand  upon 
them,  to  pay  the  rate.  The  next  objection  is,  that  the  warrant 
does  not  support  the   avowry,  which  alleges  that  the  defendant 
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Johnson  in  granting  it  acted  as  mayor.  This  is  a  purely  technical  Jokes 
objection,  and  cannot  prevail.  There  is  no  authority  for  saying  johkson. 
that  the  signature  may  not  be  looked  at  and  considered  as  part  of 
the  warrant.  It  is  then  said  that  the  warrant  is  invalid,  by  reason 
of  its  being  altered  after  it  was  issued,  but  this  is  not  the  case. 
The  date  was  altered  whilst  it  was  in  the  possession  of  the  justices, 
before  it  was  issued,  and  they  were  clearly  at  liberty  to  alter  it  at 
that  time.  The  next  objection  is,  that  the  warrant  is  defective  on 
the  face  of  it,  for  not  showing  that  the  justices  were  acting  within 
their  jurisdiction  at  the  time  it  was  issued  by  them ;  and  Reg.  v. 
Stockton  was  cited.  But  it  does  appear  to  have  been  issued 
within  the  jurisdiction,  for  we  may  take  the  venue  in  the  margin 
as  constituting  the  place  of  making  the  warrant ;  and,  in  addition 
to  that,  the  passage  in  2  Hawk.  P.  C.  bk.  2,  c.  13,  s.  28,  which  was 
cited  by  me  during  the  argument,  is  conclusive.  The  next  objec- 
tion arises  on  the  27  Geo.  II.  c.  20.  It  is  said  that  the  warrant  of 
distress  does  not  fix  the  limit  of  the  sale,  and  that  there  ought  to 
be  some  limit  fixed.  Now  the  statute  27  Geo.  II.  c.  20,  enacts,  that 
the  time  for  selling  the  goods  shall  **  be  limited  in  such  warrant,  so 
as  the  time  shall  not  be  less  than  four  days  nor  *more  than  eight."  [  *882  ] 
The  obvious  meaning  of  that  section  is,  to  fix  the  time  within 
which  the  party  distrained  on  may  save  his  goods  by  tendering  the 
amount  due  with  the  costs.  Here  the  warrant  does  specify  five  days 
as  the  time  allowed  for  payment,  and  then  the  officer  is  directed  to 
effect  the  sale.  The  warrant,  it  is  true,  does  not  say  when  the  sale 
is  to  be  completed,  but  that  is  not  necessary.  This  warrant  pursues 
the  ordinary  course  of  the  precedents.  If,  indeed,  the  warrant  had 
directed  the  sale  to  take  place  forthwith,  it  would  be  bad,  as  it 
would  not  then  give  the  party  distrained  upon  sufficient  time  to 
turn  about  him  and  to  procure  the  means  of  payment.  This  was 
determined  by  the  case  of  Reg.  v.  WiUiama^  which  has  been  referred 
to.  On  the  whole,  I  am  clearly  of  opinion  that  the  warrant 
was  good.  The  objections,  therefore,  are  all  answered,  and  the 
defendants  are  entitled  to  judgment. 

Aldbbsom,  B.,  and  Flatt,  B.,  concurred. 

Judgment  for  the  defendants. 
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1850.  DOE  D.  OHILDE  and  Others  v.  WILLIS  (1). 

Nor,  6. 
(5  Ex.  894—904  ;  S.  C.  20  L.  J.  Ex.  85.) 

[  ^^^  ]  By  the  provisions  of  a  scheme  for  the  management  of  King  Edward  the 

Sixth's  Grammar  School  at  Ludlow,  duly  confirmed  by  the  Lord  Chan- 
cellor, it  was  declared  that  the  trustees  should  have  authority,  upon  such 
grounds  as  they  should,  at  their  discretion,  in  the  due  exercise  and  execu- 
tion of  the  powers  and  trusts  reposed  in  them,  deem  just,  from  time  to 
time  to  remove  the  master,  usher,  &c.,  from  his  office,  subject,  however, 
to  certain  formalities  being  observed :  Held,  that  these  words  conferred  an 
absolute  discretionary  power  upon  the  trustees,  provided  the  formalities 
specified  were  followed;  and  that  they  were  not  bound  to  summon  the 
master  before  them,  or  to  give  him  any  hearing  or  opportunity  of  defending 
himself  against  the  charges  which  formed  the  ground  of  his  removaL 

By  an  order,  the  Tx)bd  Ohanobllor,  in  whom  the  power  of  appointing 
new  trustees  was  vested,  referred  it  to  the  Master  to  approve  of  eight  fit 
and  proper  persons  to  be  appointed  trustees  in  lieu  of  those  dead,  or  who 
had  left  the  borough  of  L. ;  and  after  his  report,  such  further  order  was  to 
be  made  as  was  just.  The  Master  reported  that  he  had  approved  of  eight 
persons  as  fit  and  proper  to  be  appointed  &c  This  i-eport  was  confirmed  ; 
and,  in  the  confirmation,  the  trustees  of  the  charity  (naming  the  said 
eight  persons  and  the  other  trustees)  were  directed  to  pay  the  costs  of  the 
petition  for  the  appointment  of  new  trustees  out  of  the  surplus  funds  of 
the  charity  in  their  hands.  By  the  private  Act,  the  property  of  the  trust 
was  vested  in  the  trustees  for  the  time  being,  without  any  deed  of  transfer : 
Held,  that  this  was  a  valid  appointment  of  the  eight  new  trustees  by  the 
Lord  Chancellor. 

Ejectment  to  recover  the  possesBion  of  certain  houses  and 
premises  occupied  by  the  defendant,  as  head  master  of  the  Ludlow 
Grammar  School  of  King  Edward  YI. 

At  the  trial,  at  the  Shropshire  Summer  Assizes,  before  Williams,  J., 
it  appeared  that  the  lessors  of  the  plaintiff  claimed  as  trustees  of 
the  Ludlow  Municipal  Charities.  The  school  in  question  was 
founded  by  charter  of  Edward  VI.,  dated  the  26th  of  April,  1552 ; 
the  powers  of  appointment  and  amotion  being  thereby  given  to  the 
old  corporation  of  Ludlow.  These  powers,  and  generally  the 
power  to  make  orders  for  the  administration  of  the  charity,  were, 
[  *S95  ]  by  *the  5  &  6  Will.  IV.  c.  76,  s.  70,  transferred  to  the  Lord 
Chancellor.  In  pursuance  of  this  authority  it  was,  by  order  of 
the  Lord  Chancellor,  dated  the  26th  day  of  August,  1886,  referred 
to  Master  Brougham  to  appoint  new  trustees  for  the  said  charity. 
By  his  report,  dated  the  16th  of  February,  1887,  he  appointed 
seventeen  persons  to  be  such  trustees  (nine  of  whom  were  lessors 
of  the  plaintiff) ;  and  this  order  was  confirmed  by  the  Lord 
Chancellor  on  the  8rd  of  December,  1887. 

(1)  See  WillU  v.  Childe  (1861)  13  Bughy  School  (1874)  L.  R.  18  Eq.  28, 
Beav.  117  ;    Hayman  v.  Oovernors  of     73,  43  L.  J.  Ch.  834.— J.  G.  P. 
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On  the  25th  of  July,  1888,  the  defendant  was  daly  appointed       Ooad. 

Childb 
head  master  of  the  school,  and  entered   upon  his  daties.    An  «. 

information  was  for  many  years  pending  as  to  the  administration  Willis. 
of  the  charities ;  and  to  settle  these  disputes,  on  the  27th  of  July, 
1846,  an  Act  was  passed,  9  &  10  Vict.  c.  xviii.  (i),  by  which  the 
trustees  were  to  hold  the  property  upon  the  uses  and  trusts  to  be 
declared  by  a  scheme  to  be  settled  by  the  Master.  This  scheme 
was  duly  settled  and  confirmed  on  the  2nd  of  August,  1848.  The 
14th  rule  was  as  follows :  *'  That  the  said  trustees  shall  have 
authority,  from  time  to  time,  upon  such  grounds  as  they  shall  at 
their  discretion,  in  the  due  exercise  and  execution  of  the  powers 
and  trusts  reposed  in  them,  deem  just,  from  time  to  time  to  remove 
the  master,  usher,  or  *any  additional  master  or  masters,  or  either  [  •soe  ] 
of  them,  from  their  or  his  offices  or  office,  in  the  manner  herein- 
after mentioned ;  that  is  to  say,  that  on  the  requisition  in  writing, 
signed  by  three  of  the  trustees  at  least,  the  secretary  of  the  said 
trustees  shall  call  a  meeting  of  the  said  trustees,  a  notice  in  writing 
being  given  or  sent  to  each  of  the  said  trustees  six  days  before  the 
holding  of  such  meeting,  and  in  such  notice  it  shall  be  stated  that 
at  the  said  meeting  it  is  intended  to  propose  the  removal  from  the 
said  office  of  master,  usher,  or  additional  master  or  masters,  of  the 
person  whose  name  shall  be  in  the  said  notice ;  and  that  at  the 
same  meeting  there  shall  be  present  not  less  than  two-thirds  of 
the  trustees  for  the  time  being ;  and  that  at  the  said  meeting  a 
resolution  shall  be  proposed  by  one  and  seconded  by  another  of  the 
trustees,  for  the  removal  of  such  master,  usher,  or  additional 
master  or  masters  ;  and  that  if  the  same  be  carried  by  at  least  two- 
thirds  of  the  trustees  so  present,  the  same  shall  be  entered  on  the 
minutes  of  the  said  trustees,  and  signed  by  such  of  them  as  vote 
for  the  said  resolution  ;  and  that,  if  the  said  resolution  shall  at  a 
subsequent  meeting  of  the  said  trustees,  called  by  such  notice  as 

(1)  By  the  2dth  section  of  that  Act  ment  alone,  and  without  any  deed  or 

it  is  enacted,  "  That  in  the  construction  instrument,  conveyance,  surrender,  or 

of  this  Act  the  word  *  trustees '  shall,  assignment  whatsoever  for  that  pur- 

when  used  with  reference  to  the  said  pose,  all  the  property,  real  or  })er8onal, 

charity  property,  be  deemed  and  taken  belonging  to  the  said  charity,  shall 

to  mean  and  comprise  the  persons  who  forthwith  be  and  be    deemed  to  be 

from  time  to  time  shall  be  the  trustees  vested  in  such  new  trustee  or  trustees 

of  the  said  charity  ;  and  that  when  as  aforesaid,  either  alone  or  jointly 

and  eo  often  as  any  person  or  persons  with   the   surviving,    continuing,   or 

shall  have  been  duly  appointed  trustee  other  trustee  or  trustees  of  any  of  the 

or  trustees  of  the  charity  property,  same  property,  upon  and  for  the  trusts 

real  or  personal,  then  and  in  every  and  purposes  of  the  said  charity." 
such  case,  by  virtue  of  such  appoint- 
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Dob  d.       last  hereinafter  mentioned,  and  in  which  notice  shall  be  set  forth 

Ohtt  tip* 

f./  the  former  resolation,  and  at  an  interval  of  one  calendar  month  at 

Willis.  least,  whereat  the  same  proportion  of  trustees  at  least  shall  be 
present  as  is  required  to  be  present  at  the  first  meeting,  be  con- 
firmed by  two-thirds  of  the  said  trustees  then  present,  the  said 
master,  usher,  or  additional  master  or  masters  shall  be  considered 
as  removed  as  on  the  day  of  the  said  second  meeting,  and  his  office 
shall  be  vacant  on  and  from  that  day :  Provided  that  such  resolu- 
tion and  the  confirmation  of  it  as  aforesaid,  together  with  the 
grounds  of  such  removal,  shall  be  entered  and  preserved  upon  the 
minutes  of  the  proceedings  of  the  said  trustees." 
On  the  20th  of  May,  1848,  an  order  was  made  by  theLoBD  Chan- 
[  •897  ]  CBLLOR,  referring  it  to  Master  Brougham  to  approve  of  *eight  fit 
and  proper  persons  to  be  appointed  trustees  of  the  said  charities 
in  the  place  of  those  dead  and  having  quitted  the  borough  of 
Ludlow ;  and  after  his  report,  such  further  order  was  to  be  made 
as  was  just.  On  the  28th  of  February,  1849,  the  Master  made  his 
report,  and  after  reciting  (inter  alia)  that  eight  persons  (naming 
them)  had  been  proposed  as  fit  and  proper  persons  to  supply 
the  vacancies  existing  among  the  trustees,  he  reported  that  he 
approved  of  the  said  persons  as  fit  and  proper  persons  to  be 
appointed  trustees  of  the  charities  afifected  by  the  71st  section 
of  the  5  &  6  Will.  IV.  c.  76,  in  the  place  of  those  dead  and  having 
quitted  the  borough.  By  an  order  of  the  Lord  Changellob,  dated 
the  28th  of  April,  1849,  it  was  ordered,  that  the  Master's  report 
should  be  confirmed ;  and  it  was  further  ordered,  that  the  trustees 
of  the  said  charities  (naming  the  nine  old  and  eight  new  trustees) 
do  pay  the  costs  of  the  petition  for  the  appointment  of  the  new 
trustees  out  of  the  surplus  funds  in  their  hands  belonging  to  the 
said  charity,  called  **  The  Free  Grammar  School." 

The  trustees  met  frequently  in  the  course  of  the  year  1849,  and 
passed  certain  rules  as  to  the  management  of  the  school.  Disputes 
occurred  between  them  and  the  defendant ;  and  on  the  16th  of 
January,  1850,  a  special  meeting  was  called  pursuant  to  a  notice 
addressed  to  the  secretary,  stating,  that  it  was  intended  to  propose 
the  removal  of  the  defendant  from  the  mastership.  The  meeting 
took  place,  and  the  resolution  for  his  removal  was  carried  and 
signed  by  fourteen  of  the  trustees,  and  the  grounds  thereof  stated. 
All  the  formalities  required  by  the  14th  rule  of  the  scheme  were 
fulfilled.  The  defendant  had  not,  however,  any  notice  of  the 
meeting,  or  any  opportunity  afiforded  to  him  to  answer  the  charges, 


which  he  alleged  were  untrue  in  fact.  By  letter  dated  18th  Feb-  Dob  d. 
ruary,  1860,  he  claimed  the  right  to  be  heard  in  hie  defence,  and  ^^^^^^^ 
he  was  allowed  to  be  present  at  the  meeting  held  on  the  20th  of  Willis. 
February,  pursuant  *to  the  said  14th  rule,  to  confirm  the  resolution.  [  'sss  ] 
Some  discussion  took  place,  but  no  regular  inquiry  into  the  truth 
of  the  charges ;  and  the  resolution  was  confirmed,  the  confirmation 
being  signed  by  the  same  fourteen  trustees  who  had  signed  the 
resolution.  A  demand  of  possession  of  the  school-house  and 
premises  was  subsequently  made ;  and  upon  refusal  to  quit  it 
this  action  was  brought.  Proceedings  in  equity  had  been  taken 
by  the  defendant,  but  an  injunction  had  not  then  been  obtained. 
Upon  these  facts,  and  no  evidence  further  being  offered  to 
establish  the  truth  or  sufficiency  of  the  charges  against  the  defen- 
dant, it  was  objected  on  his  part,  that  the  resolution  to  remove 
him  was  invalid,  as  he  had  not  had  any  notice  of  the  charges,  or 
any  opportunity  of  defending  himself  ;  that  it  was  incumbent  upon 
the  trustees  to  prove  to  the  satisfaction  of  the  jury  the  sufficiency 
of  the  charges ;  and  secondly,  that  the  appointment  of  some  of  the 
trustees  who  were  parties  to  the  action  was  invalid.  The  learned 
Judge,  however,  was  of  a  contrary  opinion  upon  the  first  point, 
but  reserved  leave  to  the  defendant  to  move  to  enter  a  nonsuit 
upon  the  second.  A  verdict  having  been  found  for  the  lessors  of 
the  plaintiff, 

Whateley  now  moved  for  a  new  trial  on  the  ground  of  mis- 
direction, or  to  enter  a  nonsuit  in  pursuance  of  the  leave 
reserved: 

The  first  question  is,  whether  the  trustees  have  an  absolute 
power  given  them  by  the  14th  regulation,  to  deprive  the  master  of 
his  situation  for  any  cause  which  may,  in  their  opinion,  justify  his 
dismissal.  By  the  language  of  that  rule,  the  trustees  have  authority 
to  remove  the  master  from  his  office  '*  upon  such  grounds  as  they 
shall  at  their  discretion,  in  the  due  execution  of  the  powers  and 
trusts  reposed  in  them,  deem  just."  This  does  not  give  the  trustees 
an  absolute  discretion  in  the  matter,  but  one  which  is  subject  to 
the  proper  exercise  of  the  trust  reposed  in  them.  The  grounds  of 
removal  must  be  just. 

(Pabkb,  B.  :  *The  words  of  the  rule  are,  "  upon  such  grounds  as      [  •sgg ; 
they  shall  deem  just,"  and  not  upon  such  grounds  as  shall  be  just. 
That  appears  to  make  their  discretion  so  far  absolute  as  to  prevent 
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Dob  d.  us  from  interfering  in  the  matter  when  they  have  exercised  their 
HiLDB      (iig(.retion.    There  is  a  passage  to  be  foand  in  the  judgment  of  the 

Willis.  Court  of  Error  in  the  case  of  Reg.  v.  Governors  of  Darl'mgUm 
School  (i),  where  the  governors,  by  the  letters  patent,  had  the 
power  given  them  of  removing  the  master  from  the  school  in 
question  ''  according  to  their  said  discretion/'  which  appears  to  me 
to  be  very  apposite  to  the  present  question.  In  speaking  of  this 
power  the  late  Lord  Chief  Justice  Tindal  says :  *'  and  there  seems 
nothing  unreasonable  in  the  founders  giving  such  authority  to  the 
governors;  for  there  may  be  many  causes  which  render  a  man 
altogether  unfit  to  continue  to  be  a  schoolmaster,  which  cannot  be 
made  the  subject  of  charge  before  a  jury,  or  otherwise  of  actual 
proof.  A  general  want  of  reputation  in  the  neighbourhood — the 
very  suspicion  that  he  has  been  guilty  of  the  offences  stated 
against  him  in  the  return — the  common  belief  of  the  truth  of  such 
charges  amongst  the  neighbours,"  and  so  on.  In  this  case,  a 
meeting  of  the  trustees  is  required,  to  give  them  the  opportunity  of 
taking  the  question  of  the  master's  removal  into  their  consideration. 
They  may  come  to  the  conclusion  that  the  master  ought  no  longer 
to  preside  over  the  school.  The  school  may  be  losing  its  scholars. 
A  person  may  take  his  son  away  from  the  school  without  giving 
any  definite  reason  for  so  doing ;  and  upon  the  same  principle  the 
trustees  may,  for  reasons  which  may  appear  to  them  sufficiently 
well  founded,  be  of  opinion  that  the  master  is  not  a  proper  person 
to  hold  the  office  any  longer.) 

In  The  Fremington  School  case  (2)  the  trustees  were  empowered, 
"  upon  any  neglect  or  misbehaviour  in  such  master,  or  other  just 
[  '900  ]  cause  for  which  *they  or  the  greater  number  of  them  should  agree 
upon  and  think  fit,  to  displace  the  master.*'  There  Yice-Chancellor 
Enioht  Bruob  was  of  opinion  that  the  trustees  had  not  the  power 
of  dismissal  arbitrarily,  but  for  just  cause ;  and  that  they  were 
bound  to  exercise  that  power  according  to  principles  of  right,  and 
to  the  general  rules  applicable  to  the  administration  of  justice  by 
the  laws  of  England. 

(Paree,  B.  :  I  think  The  Darlington  School  case  is  in  point,  and 
that  this  is  a  matter  within  their  entire  discretion,  with  which  we 
cannot  interfere.) 

In  the  second  place,  the  parties  who  were  joined  in  the  present 

(1)  66  li.  E.  521  (6  Q.  B.  716).  (2)  77  B.  B.  879  (10  Jur.  512). 
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action  were  not  all  properly  appointed  trustees.    The  report  of  the  Doe  d. 

Master  was  confirmed  by  the  Lord  Chancellob,  but  that  does  not  ^^ 

amount  to  an  appointment  of  the  new  trustees,  nor  were  the  old  Willis. 
trustees  removed. 

(Pabke,  B.  :  It  is  equivalent  to  this :  "  I  hereby  appoint  A.  B.  in 
the  place  of  G.  D.  whom  I  have  removed.") 

It  was  merely  a  report  of  the  fitness  of  the  parties  therein  named 
to  act  as  trustees.  The  order  speaks  of  the  persons  ''to  be" 
appointed.     Some  further  order  therefore  was  contemplated. 

Pollock,  C.  B.  : 

I  am  of  opinion  that  there  ought  not  to  be  a  rule  in  this  case. 
The  CouBT  intimated  their  opinion,  during  the  first  part  of  the 
learned  counsel's  argument,  that  this  is  a  matter  within  the  discre- 
tion of  the  trustees ;  and  that,  having  exercised  their  discretion,  it 
cannot  be  questioned  by  the  present  proceedings. 

With  respect  to  the  second  point,  it  appears  to  me  that  the  Lord 
Chancellor  has  absolutely  the  power  to  appoint  or  to  displace  the 
trustees.  The  25th  section  of  the  private  Act,  which  has  been 
referred  to,  appears  to  me  to  have  been  passed  merely  with  the 
intention  of  dispensing  with  the  execution  of  the  deed ;  and  that 
whatever  would,  before  that  Act,  have  been  a  good  appointment, 
whereby  the  execution  of  a  deed  would  have  been  authorised,  must 
now  be  considered  as  a  good  and  sufficient  appointment  for  all 
^purposes  to  vest  the  property.  Here  the  question  as  to  the  parties  [  *!J01  ] 
who  are  qualified  to  act  as  trustees  was  referred  to  the  Master  for 
his  consideration.  I  think  we  need  not  trouble  ourselves  about 
the  question,  whether  certain  of  those  trustees  were  disqualified. 
The  Master's  office  is  to  inquire  into  all  the  circumstances,  and  he 
has  reported  it  as  fit,  that,  instead  of  five  persons  named,  and 
named  as  being  dead,  and  three  others  named  as  being  absent, 
eight  persons  who  are  named  should  be  substituted  as  trustees  in 
their  places.  The  Chancellor  says,  "  I  adopt  that  report."  Prior 
to  the  passing  of  the  private  Act,  the  immediate  result  of  the 
adoption  of  that  report  would  have  been,  to  have  caused  the  execu- 
tion of  a  deed  transferring  the  property  from  one  set  of  trustees  to 
the  other.  The  effect  of  the  Act  is,  that  now,  without  any  such 
deed,  the  persons  so  recommended  by  the  Master  and  so  approved 
of  by  the  Chancellor,  become  ip^o  facto  trustees.    There  can  be  no 
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Dob  d.  doabt  aboat  the  meaning  of  the  Ghancbllob's  order ;  for»  as  has 
been  observed  by  my  learned  brothers,  the  order  actually  treats 
them  as  trustees,  and  directs  them  to  pay  the  costs  out  of  the 
fund. 


Willis. 


Pabke,  B.  : 

I  am  of  the  same  opinion.  With  respect  to  the  first  question, 
whether  this  is  in  the  discretion  of  the  trustees  or  not,  I  entirely 
concur  in  the  opinion  of  my  brother  WiLLiAJis,  that  it  is;  and 
that  it  is  a  matter  on  which  there  really  can  be  no  question 
at  all. 

The  next  question  is,  whether  the  thirteen  trustees  in  whose 
names  this  ejectment  is  brought,  were  really  the  trustees.  If  they 
were  not,  then  the  proceedings  to  remove  the  master  were  irregular. 
Unless  there  were  two-thirds  of  the  existing  trustees  present  at  the 
meeting,  and  two-thirds  of  that  two-thirds  concurred  in  the  vote  of 
removal  on  two  occasions,  their  proceedings  would  amount  to 
nothing.  If  it  becomes  essential  that  two-thirds  of  the  seventeen 
[  *902  ]  trustees  should  upon  two  occasions  have  concurred  in  the  *vote,  if 
there  were  seventeen  persons  not  correctly  appointed  trustees, 
there  would  have  been  two  objections :  first,  that  the  removal  was 
improper ;  and  secondly,  there  would  be  a  question  as  to  the  quantum 
for  which  the  verdict  was  to  stand.  I  am  clearly  of  opinion,  that 
upon  this  evidence  those  seventeen  trustees  were  correctly 
appointed.  By  the  Municipal  Corporation  Act,  power  is  given  to 
the  Lord  Chancellor  in  the  meantime,  until  an  Act  should  be 
passed  to  enable  him,  to  make  such  directions  as  he  should  think 
fit  for  the  administration  and  management  of  the  trust  fund,  and 
to  appoint  trustees  for  that  purpose.  Then  the  private  Act,  which 
was  introduced  for  the  purpose  of  settling  disputes  in  the  school, 
vests  all  the  property  of  the  school  in  the  trustees ;  and  the  effect 
of  the  interpretation  clause  is  to  vest  it  in  the  trustees  from  time  to 
time  duly  appointed  by  the  Chancellor,  without  the  intervention 
of  any  conveyance.  Then  the  case  is  reduced  to  the  determination 
of  the  question,  whether  or  not  the  seventeen  trustees  mentioned 
in  the  declaration  have  been  duly  appointed  by  the  Chakcellob. 
There  is  certainly  some  informality  in  the  proceeding  on  the  part 
of  the  Chancellob,  but  his  meaning  is  perfectly  clear.  A  reference 
was  made  by  the  Court  to  Master  Brougham,  not  to  appoint,  but  to 
inquire  who  were  proper  persons  to  be  appointed,  in  the  place  of 
eight  of  these  persons.    A  certain  reason  was  suggested  for  the 


VOL.  Lxxxii.]  1860.    EX.    5  EX.  902—908.  928 

Ghancbllor's  consideration  as  a  good  cause  for  removing  the  trustees.       Dob  d. 
Undoubtedly  the  removal  is  within  the  discretion  of  the  Chancellor.  r. 

Master  Brougham  inquires  into  the  fact  upon  evidence  brought  Willis. 
before  him,  and  he  reports  that  it  is  proper  to  appoint  eight 
trustees  in  lieu  of  that  number,  who  are  dead  or  have  quitted  the 
borough.  That  recommendation  amounts  to  nothing,  unless  it  is 
confirmed  by  the  Chancellor.  When  the^  matter  comes  before  the 
Chancellor,  instead  of  making  an  order  expressing  the  fact  upon 
which  the  eight  trustees  have  become  disqualified,  and  ^expressly  [  *^^  ] 
appointing  new  trustees  in  their  place,  he  merely  confirms  the 
Master's  report.  But  if  you  look  at  the  order  confirming  the 
report,  no  one  can  doubt  that  the  effect  of  it  is  to  appoint  those 
persons  trustees  in  lieu  of  others;  and  that,  consequently,  it 
would  be  in  itself  both  a  removal  of  the  former  trustees  and  the 
appointment  of  new  ones.  That  appears  not  merely  by  the  terms 
of  the  order  confirming  the  report,  and  which  directs  that  effect 
shall  be  given  to  the  report,  but  by  the  latter  part  of  the  order, 
which  states,  that  those  persons  therein  named  are  to  pay  the 
costs  of  the  petition  out  of  the  charity  funds,  clearly  showing  that 
the  charity  funds  were  meant  by  him  to  be  vested  in  those  trustees; 
and,  therefore,  I  think  in  this  case,  that  although  the  proceeding 
may  be  informal,  there  is  no  doubt  that  substantially  the  Chan- 
cellor has  given  an  opinion  upon  it,  and  has  appointed  those 
seventeen  persons  trustees.  By  the  effect  of  the  private  Act,  all 
the  estates  were  vested  in  them.  All  their  proceedings  are 
regular. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  It  seems  to  me  clear,  according  to 
the  scheme  approved  of  by  the  Master,  that  the  trustees  have  gene- 
rally absolute  discretion  to  interfere.  I  suppose  it  was  thought 
that,  upon  the  whole,  it  would  be  more  convenient  that  the  trustees 
should  possess  an  unlimited  discretion,  than  that  a  party  should 
have  it  in  his  power  to  perplex  them  by  perpetually  requiring  strict 
proof.  Therefore,  in  a  choice  of  evils,  they  probably  chose  what 
they  considered  the  less.  It  is  sufficient  for  us  to  say,  that  there 
is  that  discretion ;  and  the  trustees  having  exercised  it,  in  point 
of  law  the  defendant  is  legally  removed.  Then  the  question  is, 
are  these  the  proper  trustees  to  exercise  that  discretion?  That 
depends  on  whether  the  Chancellor's  order  for  their  appoint- 
ment is  sufficient.    It  seems  to  me  that  the  appointment  of  the 


Willis. 

[  •SK)4] 
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DoKd.       trustees  would  have  been   in  a   better  form,  if  the  Ghancbllob 
Childe 

r,  had  adopted  the  simple   mode  of   saying,  **  I  hereby  appoint  so 

^and  BO."    Probably  the  reason  that  has  not  been  done  was,  that 

at  the  time  these  forms  were  first  adopted,  they  were  consummated 

by  the  execution  of  a  deed,  and  consequently  at  that  time  the  form 

was  perfectly  appropriate.     When  the  necessity  for  the  deed  was 

removed,  the  form  might  have  been  altered  to  advantage.    The 

meaning,   however,   of  the  Lobd  Chancbllob's  order  is  perfectly 

clear,  for  in  effect  he  says,  "  I  approve  of  the  Master's  report,  by  - 

which  the  Master  says  these  are  fit  people  to  be  appointed ;  and  I 

direct  the  trustees,  including  by  name  these  people  as  trustees,  out 

of  the  trust  funds  to  pay  a  certain  sum  of  money."     No  one  can 

doubt,  that  under  these  circumstances  the  Lobd  Ghancbllob  has 

appointed  them  trustees,  for  he  has  ordered  them  to  act  as  such. 

Rule  refused  (l). 


I860.  BROOKES   V.  TICHBORNE. 

June  22. 

Bee.  16.  (5  Ex.  929—931 ;  S.  C.  20  L.  J.  Ex.  69  ;  14  Jur.  1122.) 


[929] 


In  an  action  of  libel,  charging  the  plainti£F  with  haying  in  a  letter 
published  a  libel  upon  the  defendant,  to  which  the  defendant  pleads  that 
the  plaintiff  did  in  fact  publish  the  libel  in  question ;  letters,  not  otherwise 
evidence  in  the  cause,  written  by  the  plaintiff,  and  in  which  the  defendants 
name  was  spelt  in  a  peculiar  manner,  were  held  admissible  as  evidence  that 
the  libel  in  question,  which  contained  the  defendant's  name  spelt  with  the 
same  peculiarity,  was  written  by  the  plaintiff. 

Case  for  libel.  The  declaration  charged  the  defendant  with 
having  been  guilty  of  publishing  a  libel,  which  charged  the 
plaintiff  with  having  published  a  libel  on  the  defendant.  Plea 
in  justiiScation,  that  the  plaintiff  had  written  the  libel  imputed  to 
the  defendant.     De  injuria,  and  issue  thereon. 

At  the  trial,  before  Patteson,  J.,  at  the  last  Stafford  Spring 
Assizes,  the  defendant's  counsel,  in  support  of  the  plea,  and  to 
show  that  a  letter  which  contained  the  alleged  libel  upon  the 
defendant  was  written  by  the  plaintiff,  relied  upon  the  fact  that, 
upon  several  occasions,  the  plaintiff  had  been  in  the  habit  of  mis- 
spelling the  defendant's  name,  by  improperly  adding  a  second  t, 
and  by  spelling  it  Titchborne  instead  of  Tichborne ;  and  for  this 
purpose  the  defendant's  counsel  offered  in  evidence  several  letters, 

(1)  But    see    Willis    v.    Childe,    13  removingthep1ainti£f,  being  of  opinion 

Beay.    117,    Jan.     14,     1851,    where  that  the  14th  regulation  did  not  confer 

Lord  Lanodale,  M.  B.,  granted  an  such  arbitrary  power  upon  them, 
injunction  to  restrain  the  trustees  from 
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which  he  proved  to  have  been  written  by  the  plaintiff,  bat  which  were      Brookes 
not  in  evidence  in  the  cause,  in  order  to  show  this  peculiarity.    This    tichborne. 
evidence  was  objected  to  on   the  part  of  the  plaintiff,   and  was 
rejected  by  the  learned  Judge,  who  was  of  opinion  that  it  was  not 
admissible.      The    plaintiff  having  obtained  a  verdict,  with   la. 
damages, 

AUen,  Serjt.  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground 
that  these  letters  were  improperly  rejected. 

In  Trinity  vacation  last,  (June  22), 

Keating  and  Gray  showed  cause,  and  contended  that  the  letters 
were  not  admissible  in  evidence,  upon  the  same  principle  as  com- 
parison of  handwriting,  under  such  circumstances,  is  not  admissible ; 
that  the  proper  mode  of  proving  the  peculiarity  of  spelling,  which 
the  plaintiff  had  been  in  the  habit  of  adopting,  was  by  the  testi- 
mony of  some  witness  who  was  cognisant  of  that  fact.  That  a 
peculiar  *mode  of  spelling  a  person's  name  was  precisely  analogous  [  ^930  ] 
to  a  peculiar  form  of  handwriting ;  and  therefore,  that  the  admis- 
sion of  such  evidence  would  have  the  effect  of  improperly  making 
all  documents  alleged  to  be  written  by  the  party  evidence  in  the 
cause.  And  they  cited  Hiighes  v.  Rogers  (i)  Grijfitsy.  Ivory  (2),  and 
Doe  d.  Perrey  v.  Newton  (8),  in  support  of  these  propositions. 

Allen,  Serjt.,  in  support  of  the  rule,  urged  the  admissibility  of 
the  letters,  on  the  ground  of  their  relevancy,  and  of  its  being  one 
mode  of  proof  of  a  fact,  the  propriety  of  the  admission  of  that  fact 
not  being  denied  on  the  part  of  the  plaintiff. 

The  Court,  consisting  of  Parke,  B.,  and  Aldbrson,  B.,  stated 

that  they  were  clearly  of  opinion  that  the  letters  ought  to  have 

been  received  in  evidence ;  but,  as  the  ground  of  their  decision 

involved  a  matter  of  some   nicety,   they   would  give  a  written 

judgment  upon  the  question. 

Cur,  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 
Parke,  B.  : 

The  question  in  this  case,  which  was  argued  before  us  after 
Trinity  Term  last,  was,  whether  my  brother  Pattbson  was  right  in 
the  rejection  of  evidence  offered  on  the  part  of  the  defendant. 

(1)  8  M.  &  W.  123.  (3)  6  Ad.  &  El.  614. 

(2)  U  Ad.  &  El.  322. 
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Bbookes  It  was  an  action  for  a  libel,  charging  the  plaintiff  with  having 
TicHBORiTE.  written  a  libel  on  the  defendant.  The  defendant  pleaded  in  justifi- 
cation, that  the  plaintiff  had  written  the  libel.  In  the  libel  alleged  to 
have  been  so  written,  the  defendant's  name  was  spelt  with  two  t's, 
Titohborne,  and  not  Tichbome.  In  order  to  show  that  the  plaintiff 
wrote  that  libel,  my  brother  Alien  proposed  to  show  that  sach  was 
[  *9Si  ]  the  mode  in  which  the  plaintiff  spelt  the  defendant's  name  *on 
other  occasions ;  and  for  that  purpose  offered  in  evidence  one  or 
more  letters,  which  he  proposed  to  prove  to  have  been  written  by 
the  plaintiff,  in  which  the  name  of  the  defendant  was  so  spelt  Mr. 
Keating,  on  behalf  of  the  plaintiff,  objected  to  the  admission  of  those 
letters,  and  my  brother  Patteson  rejected  them;  and  on  that 
ground  a  rule  nisi  for  a  new  triaj  was  granted. 

On  showing  cause  it  was  hardly  disputed,  that,  if  a  habit  of  the 
plaintiff  so  to  spell  the  word  was  proved,  it  was  some  evidence 
against  the  plaintiff  to  show  that  he  wrote  the  libel.  Indeed,  we 
think  that  proposition  cannot  be  disputed,  the  value  of  such 
evidence  depending  on  the  degree  of  peculiarity  in  the  mode  of 
spelling,  and  the  number  of  occasions  in  which  the  plaintiff  had 
used  it.  But  it  was  objected,  that  the  mode  of  proof  of  that  habit 
was  improper,  and  that  the  habit  should  be  proved,  as  the  character 
of  handwriting  is,  not  by  producing  one  or  more  specimens  and 
comparing  them,  but  by  some  witness  who  is  acquainted  with  it 
from  having  seen  the  party  write,  or  corresponded  with  him.  But 
we  think  this  is  not  like  the  case  of  the  general  style  and  character 
of  handwriting.  The  object  is  not  to  show  similarity  of  the  form 
of  the  letters  and  mode  of  writing  of  a  particular  word  or  words, 
but  to  prove  a  peculiar  mode  of  spelling  a  word,  which  might  be 
evidenced  by  the  plaintiff  having  orally  spelt  it  in  a  different  way, 
or  written  it  in  that  way  once  or  oftener  in  any  sort  of  characters, 
the  more  frequently  the  greater  the  value  of  the  evidence.  For 
that  purpose,  one  or  more  specimens  written  by  him  with  that 
peculiar  orthography  would  be  admissible. 

We  are  of  opinion,  therefore,  that  this  evidence  ought  to  have 
been  received,  and,  not  having  been  received,  the  rule  for  a  new 
trial  must  be  absolute. 

Rule  absolute. 
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TURNER  V.  CAMERON^S  COALBROOK  STEAM  isso. 

COAL  COMPANY  (1).  ^"'l^^' 

(6  Ex.  932—938  ;  S.  C.  20  L.  J.  Ex.  71.)  [  ^^^  ] 

Trespass  will  not  lie  against  the  occupier  of  land  at  the  suit  of  the 
mortgagee,  who  has  never  been  in  actual  possession  or  been  seised  of  the 
land,  and  has  not  obtained  a  j  udgment  in  ejectment,  either  by  default  or 
by  verdict;  and  therefore  he  cannot,  in  such  case,  waive  the  tort,  and 
maintain  an  action  of  use  and  occupation. 

Debt  for  ase  and  occupation.    Flea,  never  indebted,  and  issue 
thereon. 

At  the  trial,  before  Williams,  J.,  at  the  last  Spring  Assizes  for 
the  county  of  Glamorgan,  it  appeared  that  the  action  was  brought 
to  recover  the  sum  of  202.  for  two  years'  rent,  for  a  field  called  the 
Mill  Field,  and  the  further  sum  ol  120Z.  for  four  years'  rent  for 
some  other  land  adjoining  the  above,  upon  which  the  defendants 
had  placed  a  line  of  railway.  The  rent  was  claimed  as  due  up  to 
Michaelmas,  1849.  It  appeared  that,  in  the  year  1840,  the  whole 
of  the  land  had  been  mortgaged  by  the  then  owner,  Colonel 
Cameron,  to  the  plaintiff.  In  the  year  1845,  the  defendants  had 
entered  into  possession  of  that  portion  of  the  land  on  which  the 
railway  was;  and  in  1847  they  erected  some  buildings  upon  the 
Mill  Field ;  and  they  had  been  in  the  occupation  of  the  whole  of 
the  premises  up  to  the  time  of  the  commencement  of  this  action. 
On  the  12th  of  October,  1848,  the  defendants  were  served  with  a 
notice  by  the  plaintiff,  to  pay  him  the  rent  then  due,  and  that  also 
which  might  afterwards  become  due  in  respect  of  the  portion  called 
the  Mill  Field.  Subsequent  to  this  notice,  much  correspondence 
with  reference  to  the  whole  of  the  premises  passed  between  the 
parties.  The  present  action  was  commenced  upon  the  80th  of 
November,  1849.  The  learned  Judge  directed  the  jury,  that,  under 
the  circumstances  of  the  case,  the  plaintiff  was  in  point  of  law  in  a 
position  to  waive  the  trespass  in  respect  of  the  occupation  of  the 
land  by  the  defendants,  and  to  maintain  this  action  for  the  use 
and  occupation  of  all  the  premises ;  but,  entertaining  some  doubt 
whether  there  was  evidence  to  entitle  the  plaintiff  to  succeed  as  to 
the  whole  of  the  land,  or  even  as  to  the  Mill  Field,  he  reserved 
leave  to  the  defendants  to  move  to  enter  a  nonsuit,  or  to  reduce  the 
verdict  to  the  *sum  of  102.,  being  one  year's  rent  for  the  Mill  Field.  [  *933  ] 
A  verdict  having  been  found  for  the  plaintiff  with  respect  to  the 
whole  land, 

(I)  See  Phillips  v.  Homfray  (1883)       Wallis  v.  Hands  [1898]  2  Oh.  76,  62 
24  Ch.  D.  439,  62  L.  J.  Ch.  833;      L.  J.  Oh.  686.— J.  O.  P. 
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Turner  Benson,  in  last  Term,  moved  for  a  rale  nisi,  in  pursuance  of 

cambuon'b    the  leave  reserved,  to  enter  a  nonsuit  or  to  reduce  the  damages. 

The  Court  refused  so  much  of  the  rule  as  related  to  the  entry  of  a 

^^         nonsuit,  being  of  opinion  that  there  was  suflScient  evidence  to 

entitle  the  plainti£f  to  recover  the  year's  rent  for  the  Mill  Field,  but 

granted  a  rule  nisi  to  reduce  the  damages. 

In  the  present  sittings,  (December  8), 

Davison  and  Orove  showed  cause  : 

The  plaintiff  is  entitled  to  maintain  this  action  for  the  recovery 
of  the  rent  due  to  him  by  the  defendants,  by  reason  of  their  occu- 
pation of  that  portion  of  the  land  upon  which  the  railway  was 
placed. 

(Parks,  B.  :  Show  us  in  the  first  place  that  Colonel  Cameron  was 
in  a  position  to  recover  rent  from  the  defendants  before  the  notice 
of  mortgage  was  given  to  the  defendants.) 

It  was  here  contended  that  the  evidence  supported  such  a  contract 
between  Colonel  Cameron  and  the  defendants.  Upon  the  notice 
being  given,  the  defendants  became  liable  to  the  rent  of  the  pre- 
mises they  had  occupied.  They  were  mere  trespassers, — the  plaintiff 
was  legally  entitled  both  to  the  land  and  to  the  rent.  His  title 
was  not  disputed.  Evans  v.  Elliott  (1)  will  no  doubt  be  relied  upon 
by  the  defendants;  but  that  case  is  not  consistent  with  several 
authorities  upon  this  question.  In  Pope  v.  Biggs  (2)  it  was  held  that 
a  mortgagee,  upon  giving  notice  to  the  tenant  holding  the  mort- 
gaged premises  under  a  lease  granted  by  the  mortgagor  after  the 
mortgage,  is  entitled  to  receive  from  those  tenants  the  rents  actually 
due  at  the  time  of  the  notice,  as  well  as  those  which  accrued  due 
r  *934  ]  afterwards.  Bayley,  J.,  ^there  says,  ''  I  have  no  doubt  that,  in 
point  of  law,  a  tenant  who  comes  into  possession  under  a  demise 
from  a  mortgagor,  after  a  mortgage  executed  by  him,  may  consider 
the  mortgagor  his  landlord  so  long  as  the  mortgagee  allows  the 
mortgagor  to  continue  in  possession  and  receive  the  rents;  and 
that  payment  of  the  rents  by  the  tenant  to  the  mortgagor,  without 
any  notice  of  the  mortgage,  is  a  valid  payment.  But  the  mortgagee, 
by  giving  notice  of  the  mortgage  to  the  tenant,  may  thereby  make 
him  his  tenant,  and  entitle  himself  to  receive  the  rents." 

(Parke,  B.  :  I  do  not  think  that  the  case  itself  supports  your 
(1)  48  B.  B.  520  (9  Ad.  &  El.  342).  (2)  ^2  R.  £.  665  (9  B.  ft  C.  245). 
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position,  although  the  dictum  of  Mr.  Justice  Batley  is  in  your  Turner 

favour.    But  that  is  all,  for  the  case  merely  decides,  and  no  doubt  Cameron's 

correctly,  that  the  tenant,  upon  an  eviction  by  title  paramount,  is  sti^m^coal 

entitled  to  dispute  the  mortgagor's  title  to  the  land.)  ^o. 

Lumley  v.  Hodgson  (i)  decided  that  an  action  for  use  and  occupation 
is  maintainable  by  the  mortgagee  for  rent  due  after  notice  given  to 
the  tenant,  without  attornment ;  and  it  would  seem  that  the  effect 
of  such  notice  is  the  same  as  to  the  by-gone  rent  as  it  is  as  to  the 
after-accruing  rent.  Birch  v.  Wright  (2)  is  also  in  the  plaintiff's 
favour. 

(Mabtin,  B.  :  Standen  v.  Chriamas  (8)  is  against  you ;  for  in  one 
of  the  points  made  in  that  case,  which  appears  to  have  involved  a 
similar  question,  the  Court  of  Queen's  Bench  seem  to  rest  the 
action  for  use  and  occupation  upon  a  contract  between  the  parties, 
the  count  for  use  and  occupation  stating,  as  the  Coubt  there  say, 
that  the  defendant  occupied  by  the  sufferance  and  permission  of  the 
plaintiff.) 

So  here,  as  the  owner  could  have  ejected  the  defendants  but  did 
not  do  so,  they  held  the  land  by  his  permission.  The  notice  deter- 
mines the  mortgagor's  right,  and  entitles  the  mortgagee  to  the 
rent :  WaddUove  v.  Barnett  (4). 

(Mabtin,  B.  :  So  that,  if  the  tenant  had  held  the  premises  at  a 
peppercorn  *rent,  the  mortgagee  might  say,  "pay  me  the  real  value      [  •935  ] 
of  the  land.") 

In  The  Mayor ^  dc,  of  Netuport  v.  Saunders  (s),  it  was  held  that 
assumpsit  may  be  msdntained  by  the  owner  of  a  market  for 
stallage,  without  showing  any  contract  in  fact  between  him  and 
the  occupier  of  the  stall. 

(Mabtin,  B.  :  I  have  good  reasons  for  knowing  that  the  case  was 
not  very  strongly  pressed  upon  the  Court,  and  that  the  question  in 
dispute  would  not  have  been  set  at  rest  by  that  decision,  if  the 
parties  had  felt  it  their  interest  to  have  the  matter  discussed  in  a 
higher  Court.) 

(1)  14  R  B.  315  (16  East,  99).  (4)  2  Bing.  N.  G.  538  ;  2  Scott,  768. 

(2)  1  E.  E.  223  (1  T.  B.  378).  (5)  37  B  B.  456  (3  B.  &  Ad.  411). 

(3)  74  B  B.  224  (10  Q.  B.  135). 
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Turner      They  also  referred  to  Moss  v.  OaUimare  (i),  Johnson  v.  Jones  (2), 

Cameron's    Hull  v.   Vauglmn  {3),  Gibson   v.  Kirk{4),   Doe  d.  Higginbotham  v. 

^T^^^M^AL  -B«»^^(5).   Kirtland    v.    PoM7i«€tt(6),  Partington  v.   TFoodcocfc  (7), 

('O.         Foster  v.  Stewart  (8),  and  to  the  notes  to  Mom  v.  GalUmore  (9) ;  and 

Parke,  B.,  referred    to   Burrowes  v.  Oradin  (lo),  and  Howard  v. 

Sfcau;  (11). 

Benson  in  support  of  the  rale : 

Even  upon  the  assumption  that  the  mortgagor  could  have 
maintained  an  action  for  use  and  occupation  against  the  defen- 
dants, that  contract  has  not  been  transferred  to  the  plaintiff.  All 
the  authorities  show  that,  in  order  to  make  the  tenant  liable  to  the 
mortgagee  for  either  by-gone  or  after-accruing  rent,  there  must  be 
a  contract  between  the  parties,  by  which  the  tenant  undertakes  to 
pay  the  mortgagee  the  rent.  It  has  been  said  that  the  mortgagee 
may  waive  the  tort  and  sue  upon  the  contract ;  but  in  order  to 
sustain  the  action  a  contract  must  be  established.  Thus  the  count 
for  use  and  occupation  always  states  that  the  defendant  held  the 
[  *936  ]  premises  by  the  permission  and  sufferance  of  the  plaintiff.  *This 
allegation  is  a  material  one,  and  is  put  in  issue  by  the  plea  which 
denies  the  contract:  Waddilove  v.  Bamett.  That  case  indeed 
shows  that  there  is  a  new  contract,  which  dates  from  the  time  the 
notice  is  given.  The  mortgagor  is  not  the  mortgagee's  agent  for 
the  purpose  of  making  the  contract.  If  such  a  contract  were  to  be 
implied,  the  mortgagee,  after  remaining  silent  for  several  years, 
might  unexpectedly  give  the  occupier  of  the  land  notice  to  pay  him 
all  arrears.  To  hold  the  tenant  liable  upon  such  terms,  would  be 
to  fix  a  contract  upon  parties  between  whom  there  is  no  privity 
whatever.  The  cases  of  Evans  v.  Elliott,  and  Browne  v.  Storey  (I2), 
are  express  authorities  that  the  mere  notice  is  not  sufficient,  but 
that  a  distinct    contract  must  be  shown  to  exist  between  the 

occupier  of  the  land  and  the  mortgagee. 

Cur.  adv,  wlU 

Fabke,  B.,  now  said : 
This  was  an  action  which  was  brought  by  the  mortgagee  for  use 

(1)  Doug.  279.  (8)  15  R  B.  459  (3  M.  &  S.  191). 

(2)  48  E.  B.  714  (9  Ad.  &  EI.  809).  (9)  1  Smith.  L.  C.  310. 

(3)  6  Price,  157.  (10)  67  B.  B.   853  (1  Dowl.  db  L. 

(4)  1  a  B.  858.  213). 

(5)  52  B.  B.  364  (11  Ad.  &  El.  307).  (1 1)  68  B.  B.  641  (8  M.  &  W.  118). 

(6)  2  Taunt.  145.  (12)  1  Man.  &  G.  117. 

(7)  46  B.  B.  692  (6  Ad.  &  El. 
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and  occupation,  against  a  Company  which  had  been  established  by  Tubnbb 
the  defendants,  and  which  was,  I  believe,  a  corporate  body.  The  cambbon's 
action  was  for  the  use  and  occupation  of  one  part  of  the  land  which  ^^^^^n^^ 
vfe^B  occupied  by  the  railroad,  and  for  another  part  which  is  called  .  Co. 
the  Mill  Field.  The  cause  was  tried  before  my  brother  Williams, 
when  a  verdict  was  found  for  the  plaintiff;  but  the  learned  Judge, 
doubting  whether  there  was  sufficient  evidence  to  go  to  the  jury 
with  respect  to  the  whole  or  any  part,  reserved  leave  to  the  defen- 
dants* counsel  to  move  either  to  enter  a  nonsuit,  or  to  reduce  the 
damages,  as  the  Court  should  be  of  opinion  that  there  was  no 
evidence  to  sustain  the  action  either  as  to  the  whole  or  a  portion  of 
the  premises.  The  Coubt  was  of  opinion,  on  the  motion  for  a  rule 
to  show  cause,  that  there  was  ample  evidence  to  sustain  it  with 
respect  to  that  part  called  the  Mill  Field ;  but  doubting  as  to  the 
remainder,  they  granted  a  rule  to  show  *cau8e  as  to  the  reduction  [  *937  ] 
of  the  damages  only.  On  showing  cause,  it  appeared  that  there 
was  some  evidence  to  go  to  the  jury  of  the  defendants  having 
occupied  this  part  of  the  land  by  permission  of  the  plaintiff. 
Colonel  Cameron  was  the  proprietor  of  the  property,  and  mortgaged  it 
to  the  plaintiff  Turner.  After  the  mortgage,  the  Cameron's  Company 
was  established,  and  by  some  agreement  or  understanding  with 
him,  or  in  what  other  way  does  not  appear  by  the  evidence,  the 
Coal  Company  occupied  the  land  by  laying  their  rails  upon  it.  It 
appears  that  afterwards,  when  they  were  called  upon  for  com- 
pensation, there  was  a  negotiation  between  the  plaintiff  and  the 
defendants  for  the  payment  of  compensation  for  the  whole.  That 
is  evidence  to  go  to  the  jury,  that  the  defendants  had  held  the  land 
upon  the  terms  that  they  were  to  pay  for  it  to  the  mortgagee,  but  it 
was  not  more  than  evidence  to  go  to  the  jury;  and  if  my  brother 
Williams  had  left  that  question  to  the  jury,  there  would  have  been 
no  ground  to  disturb  the  verdict.  But  it  appears,  on  the  admission  of 
the  learned  counsel  on  both  sides,  that,  in  leaving  the  case  to  the 
jury,  my  brother  Williams  told  them,  that  the  plaintiff  was  in  a 
condition  to,  and  by  law  might,  waive  the  action  of  trespass,  which 
he  was  entitled  to  bring  for  the  occupation  of  the  land  by  the 
Bailway  Company,  and  to  bring  an  action  for  use  and  occupation 
instead.  That,  I  think,  upon  the  cases  may  be  considered  to  be  a 
doubtful  question.  Supposing  the  plaintiff  to  be  simply  in  the 
situation  of  a  person  in  possession,  and  the  defendants  to  have 
trespassed  on  the  land,  and  to  have  occupied  that  land  to  his 
exclusion  for  some  time,  whether  that  would  have  been  a  ground  to 
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TuRXEB      recover  for  use  and  ooeapaiion,  on  the  principle  that  the  plaintiff 

Camkiiosi's    might  waive  the  trespass  and  recover  in  assumpsit,  is  a  matter 

^TKAM^^  which  may  be  treated  as  somewhat  doubtful.    But  in  this  case,  we 

^'         are  all  clearly  of  opinion,  that  the  plaintiff  was  not  in  a  condition 

to  bring  an  actibn  of  trespass,  inasmuch  as  he  was  mortgagee  out 

[*938]  of  ^possession;  he  never  had  entered  upon  the  property  at  the 
time  of  the  trespass  committed,  and  never  was  in  actual  possession. 
He  could  only  have  maintained  one  in  case  he  had  brought  an 
ejectment,  and  laid  the  demise  at  an  antecedent  period,  and  the 
defendants  had  either  suffered  judgment  by  default  as  tenants  in 
possession,  or  there  had  been  a  verdict  on  the  trial,  and  then  the 
defendants  would  have  been  in  the  condition  of  admitting  the 
lease,  and  consequent  entry  to  make  the  lease,  and  therefore  the 
plaintiff  would  have  been  in  possession,  by  the  fiction  in  ejectment, 
from  the  time  of  the  demise.  But  here  no  ejectment  has  been 
brought,  and  consequently  the  plaintiff  never  was  in  a  situation  to 
maintain  an  action  of  trespass  at  all.  We  therefore  think  my 
brother  Williams  was  wrong  in  telling  the  jury,  that  the  plaintiff 
might  waive  the  trespass  and  recover  the  rent  in  an  action  for  use 
and  occupation.  The  result  is,  that  there  will  be  a  new  trial,  unless 
the  plaintiff  consents  that  this  rule  be  made  absolute ;  in  which 
case  he  will  be  entitled  to  recover  for  the  use  and  occupation  of 
the  Mill  Field  only,  but  not  for  the  remainder. 

Rtde  ahsohUe  (accordingly. 


'««>•  LITCHFIELD  v.  BEADY. 

Dee,  4. 
(5  Ex.  939-947 ;  S.  C.  20  L.  J.  Ex.  51.) 

r  939  1 

^        -*  A  mortgagee  out  of  posseesiou,  who  gives  notice  of  the  mortgage  to  the 

tenant  who  has  occupied  since  the  mortgage,  cannot  maintain  trespass  for 

mesne  profits  against  the  tenant  for  the  rents  aocraed  due  SLoce  the  date  of 

the  mortgage,  by  mere  entry  upon  the  land  after  the  notice.    The  doctrine 

of  relation  applies  only  as  hetween  disseisor  and  disseisee  (1),  in  which  case 

the  re-entry  has  relation  back  to  prior  occupation  by  the  owner,  and  remits 

him  to  his  original  rights. 

Where  the  mortgagee  gave  notice  of  the  mortgage  to  the  tenant  in 

possession,  who  had  become  tenant  since  the  mortgage,  and  made  an  entry, 

and  subsequently  served  a  notice  of  ejectment  upon  the  tenant,  who  gave 

a  Judge's  order,  by  which  it  was  agreed  that  the  action  should  be  stayed 

upon  the  tenant's  undertaking  to  give  up  possession  of  the  premises  on  a 

day  named  therein ;  and,  in  default  thereof,  the  mortgagee  was  to  be  at 

liberty  to  sign  final  judgment,  and  to  issue  execution  against  the  tenant 

for  the  whole  costs  of  the  action :  Held,  first,  that  the  mortgagee  was  not 

in  a  condition  to  maintain  an  action  of  trespass  to  recover  the  mesne  profits 

(1)  Bee  Bamett  v.  GuUford,  11  Ex.  19. -J.  Qt,  P. 
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from  the  date  of  the  mortgage,  inasmuch  as  he  never  had  such  a  possession    Litchfield 
as  is  necessary  to  support  the  action  ;  and,  secondly,  that  the  Judge's  order  «". 

could  not  be  considered  as  equivalent  to  a  judgment  by  default  in  eject-        Beady. 
ment,  or  as  any  evidence  of  the  mortgagee's  prior  occupation  of  the 
premises. 

Trespass  for  mesne  profits  from  the  25th  of  November,  1848,  to 
the  15th  of  November,  1849.  The  defendant  pleaded,  first,  Not 
guilty ;  and,  secondly,  that  the  messuage  in  which  &c.  was  not  the 
messuage  of  the  plaintiff.  Upon  these  pleas  issues  were  joined. 
At  the  trial,  before  Alderson,  B.,  at  the  Middlesex  sittings  in  last 
Easter  Term,  it  appeared  that,  on  the  24th  of  November,  1846, 
the  premises  in  question  were  mortgaged  in  fee  by  one  Sharpe  to 
the  plaintiff;  and  that  in  September,  1848,  Sharpe  let  them  to  the 
defendant.  In  September,  1849,  the  plaintiff  gave  notice  of  the 
mortgage  to  the  defendant,  at  the  same  time  requiring  payment  of 
the  rent.  On  the  27th  of  October,  1849,  a  declaration  in  ejectment, 
at  the  suit  of  the  plaintiff,  was  served  upon  the  defendant ;  and  on 
the  81st  of  the  same  month  the  defendant  gave  the  following  Judge's 
order : 

''  Doe  on  the  Demise  of  0.  Litchfield^  Plaintiff,  against  Richard  Roe, 
Defendant ;  Henry  Ready ,  Tenant. 

"Upon  reading  the  consent  of  the  attorney  of  the  lessor  of  the 
plaintiff,  and  of  Henry  Ready,  the  tenant  in  possession,  I  do  order 
that  all  further  proceedings  in  this  action  be  stayed  until  the  15th 
of  November  next,  the  tenant  in  possession  hereby  undertaking  on 
that  day  to  give  up  possession  of  the  premises  in  the  declaration  of 
♦ejectment  mentioned  to  the  lessor  of  the  plaintiff  on  his  assent ;  [  *wo  ] 
and  that,  on  default,  the  lessor  of  the  plaintiff  shall  be  at  liberty  to 
sign  final  judgment,  and  to  issue  execution  against  the  said  Henry 
Beady  for  the  amount  of  the  costs  of  such  judgment,  execution, 
writ  of  possession,  sheriff's  poundage,  officers'  fees,  and  all  other 
incidental  expenses. 

"  Dated  the  81st  of  October,  1849." 

On  the  15th  of  November  the  defendant  gave  up  possession  of 
the  premises  to  the  plaintiff,  who  entered  upon  them. 

Upon  these  facts  the  defendant's  counsel  contended,  that  the 
action  would  not  lie.  A  verdict  was  thereupon  entered  for  the 
plaintiff,  leave  being  reserved  to  the  defendant  to  move  to  enter 
a  nonsuit. 

Asplaiid  having  obtained  a  rule  nisi  accordingly, 
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Litchfield  Phinn  now  showed  cause : 

r. 

B&ADT.  The  plaintiff  is  entitled  to  retain  the  verdict,  if  he  succeeds  in 

establishing  either  one  of  the  two  following  propositions ;  namely, 
either,  first,  that  the  entry,  which  took  place  upon  the  15th  of 
November,  1849,  related  back  to  the  time  when  the  plaintiff's  title 
to  the  property  accrued,  and  so  vested  the  possession  in  him  at  the 
earlier  period ;  or,  secondly,  if  the  plaintiff  show  that  the  Judge's 
order  obtained  by  the  defendant  is  evidence  that  he  has  admitted 
the  plaintiff's  title  and  possession,  and  consequently  that  it  has  an 
effect  of  a  similar  character  to  that  of  a  judgment  by  default  in  an 
action  of  ejectment.  With  respect  to  the  first  point,  it  is  submitted 
that  a  mortgagor,  who  continues  in  possession  of  the  premises  after 
a  mortgage  in  fee  to  the  mortgagee,  is  the  mere  agent  or  bailiff  of 
the  latter. 

(Parke,  B.  :  You  will  have  to  contend,  that  the  mortgagee  can 
maintain  an  action  of  trespass  in  all  cases  where  he  could  bring 
ejectment.) 

[  *94i  ]  It  *would  seem  so.  In  former  times  the  action  of  ejectment  was  in 
fact  an  action  for  damages,  and  the  measure  of  the  damages  was, 
the  profits  of  the  land  accruing  during  the  time  the  defendant  had 
held  the  land.  The  effect  of  the  action  of  ejectment  is  merely  to 
connect  the  owner  of  the  land  with  the  possession.  The  entry,  by 
the  doctrine  of  relation,  vests  the  possession.    [He  cited  BuUer's 

f  942  ]  Nisi  Prius,  87  a  and  Tharpe  v,  Stallwood  (i).  Here]  the  defendant 
is  a  mere  wrong  doer,  who  enjoys  the  possession  of  the  land  after 
the  mortgage,  either  as  tenant  to  or  by  the  sufferance  and  permission 
of  the  mortgagee. 

(Parks,  B.  :  The  question  as  to  the  effect  of  a  judgment  in 
ejectment  was  much  discussed  in  the  case  of  Doe  v.  Wright  (2), 
where  the  several  authorities  upon  the  subject  are  collected.) 

The  same  point  also  came  before  this  Court  in  Doe  v.  Wellsman  (3). 
The  mortgagor  in  truth  is  the  mere  bailiff  of  the  mortgagee  to 
receive  the  rent. 

(Parke,  B.  :  If  you  can  establish  that  proposition,  your  argument 
may  be  successful.) 

(1)  63  R  B.  474  (5  Man.  &  G.  760).  (3)  2  Ex.  368. 

(2)  60  B.  B.  534  (10  Ad.  &  El.  763). 
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This  very  point  arose  in  Keech  v.  Hall  (i),  where  it  was  deci( 
a  mortgagee  might  recover  in  ejectment,  without  a  previoui 
to  quit,  against  a  tenant  claiming  under  a  lease  from  the  mo: 
granted  after  the  mortgage  without  the  privity  of  the  mortgai 
was  there  asked  by  the  defendant's  counsel  whether  such  mc 
might  also  maintain  an  action  against  the  tenant  for  mesne 
which  would  be  a  manifest  hardship  and  injustice  to  the  * 
as  he  would  then  pay  the  rent  twice.    Lord  Mansfield,  Gh. . 
no  opinion  on  the  point,  but  said,  there  might  be  a  distincti 
the  mortgagor  might  be  considered  as  receiving  the  rent  i 
to  pay  the  interest,  by  an  implied  authority  from  the  moi 
until  he  determined  his  will. 

(Pabeb,  B.  :  I  think  the  authorities  are  against  your  propo 

Wheeler  v.  Montefiore  (2)  may  seem  to  be  so,  but  that  procee 
the  ground  that  a  lessee  before  entry  cannot  maintain  tn 
and  the  doctrine  of  relation  by  entry  was  not  discussed,  foi 
was  no  entry.  Here  the  plaintiff  is  mortgagee  in  fee,  ai 
entered. 

(Parkb,  B.  :  The  doctrine  of  relation  applies  only  to  the  c 
disseisor  and  disseisee.  See  Com.  Dig.  Trespass  (B.  8),  Gr< 
604,  Perry  v.  Bowes  (8).) 

In  a  note  to  Butcher  v.  Butcher  (4),  which  may  be  quoted  to 
what  was  the  general  opinion  as  to  the  law  upon  this  point  a 
time,  it  is  said,  "  Ejectment  is  founded  upon  a  right  to  ente 
make  the  demise  to  the  nominal  lessee;  whoever  therefoi 
maintain  ejectment,  may  enter  peaceably  without  action,  and 
such  entry  the  legal  possession  vests,  with  relation  to  the  per 
which  the  title  of  the  party  accrued,  so  that  he  may  now  sue  I 
mesne  trespasses;  which  brings  the  right  of  possession  an 
lawfulness  of  the  entry  directly  in  question." 

In  the  second  place,  the  Judge's  order  which  the  defendai 
given  is,  in  effect,  equivalent  to  a  judgment  by  default  in  an 
of  ejectment,  which  is  evidence  of  the  plaintiff's  title  and  pos( 
from  the  date  of  the  demise  laid  in  the  declaration  in  the  eje 
brought  to  recover    the  possession  of  these  premises:  A 
Parkin  (6).    This  order  is  as  much  evidence  of  the  plain tif 

(1)  Doug.  21.  (4)  ai  B.  B.  237  (1  Man 

(2)  67  B.  B.  614  (2  Q.  B.  13:0.  221). 

(3)  Vent  361.  (6)  2  Burr.  665. 
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Litchfield  and  of  his  right  of  entry,  by  the  confession  of  the  defendant,  as  is 
Ready.  ^  judgment  in  ejectment,  unless  there  be  some  magic  in  ^the  mere 
[  •»**  ]  fact  of  signing  judgment.  In  Hunter  v.  BritU  (i),  Lord  Ellbn- 
BOBOUOH,  Gh.  J.,  thought,  that  the  judgment  in  ejectment  was  not 
evidence  of  title  against  the  defendant  without  notice  of  the  eject- 
ment ;  but  that  his  subsequent  promise  amounted  to  an  admission, 
that  the  plaintiff  was  entitled  to  the  possession  of  the  premises,  and 
that  he  himself  was  a  trespasser.  Calvart  v.  HorsfaU  (2),  is  also  to 
the  same  effect. 

Asplandf  contra,  was  not  called  upon. 

Pabkb,  B.  : 

I  am  of  opinion  that  the  rule  ought  to  be  absolute.  There  are  two 
questions  submitted  for  our  consideration  in  this  case.  The  first 
is,  whether  the  plaintiff,  who  is  the  mortgagee  of  the  premises  in 
question,  but  who  was  not  in  actual  possession  until  the  15th  of 
November,  1849,  can  maintain  an  action  of  trespass  for  mesne 
profits  antecedent  to  that  date.  And  the  second  question  is,  whether 
the  Judge's  order  given  by  the  defendant  amounts  to  an  agreement 
on  his  part  to  put  himself  in  the  situation  of  one  against  whom  judg- 
ment in  ejectment  has  been  recovered.  As  to  the  first  point,  the 
question  is,  whether  the  entry  by  the  plaintiff  at  the  later  date 
creates  a  prior  possession,  by  relation  back  to  the  date  of  the  mort- 
gage deed,  the  plaintiff  not  having  been  in  actual  possession  at  that 
time.  The  general  doctrine  is,  that  where  a  man  is  disseised  and 
re-enters,  such  re-entry  refers  to  and  has  relation  back  to  the  time 
of  his  first  entry,  and  he  may  bring  an  action  of  mesne  profits,  and 
recover  them  from  the  date  of  the  prior  entry  ;  for  there  he  was  in 
actual  possession  at  the  time  the  trespass  was  committed.  But 
that  rule  applies  only  to  cases  of  disseisin,  as  appears  by  the  books ; 
and  the  several  authorities  upon  the  subject  are  to  be  found 
collected  in  2  Boll.  Abr.  tit.  *'  Trespass  per  Belation,"  p.  554,  and 
[*946]  those  are  all  cases  of  that  description.  Indeed,  *it  is  common 
learning,  that  an  action  of  trespass  cannot  be  maintained  without 
an  actual  possession  by  entry  on  the  land.  And  the  better  opinion 
seems  to  be,  that  on  a  conveyance  under  the  Statute  of  Uses,  the 
party  to  whom  the  land  is  conveyed  has  no  right  to  bring  an  action 
of  trespass  until  after  entry.  In  the  present  case,  there  is  no  relation 
back  to  the  title  of  the  mortgagee.    In  an  action  for  mesne  profits 

(1)  14  B.  K.  807  (3  Camp.  465).  (2)  4  Esp.  167. 
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it  is  said  that  the  record  of  a  judgment  in  ejectment  is  conclusive  Litchfield 
evidence  of  the  plaintiff's  title,  unless  he  waives  his  right  of  replying  rbIdt. 
it  by  way  of  estoppel,  when  he  has  an  opportunity  of  placing  it  on 
the  record,  but  fails  to  do  so.  This  matter  was  much  discussed  in 
Doe  V.  WeUsman,  where  the  estoppel  was  replied ;  but  in  Armstrong  v. 
Nmton  (i),  decided  in  the  Court  of  Exchequer  in  Ireland,  the 
estoppel  was  not  replied.  The  Court  there  held,  that  the  judgment 
was  not  more  than  prima  facie  evidence  of  the  plaintiff's  title ;  but 
as  the  New  Bules  have  not  been  introduced  into  those  Courts,  the 
defendant  is  at  liberty  to  enter  fully  into  his  defence  under  the 
general  traverse  of  Not  guilty,  and  the  matter  is  at  large,  and 
the  plaintiff  has  no  opportunity  of  replying  the  estoppel.  In  Doe  v. 
Huddart  (2),  it  was  held,  that  as  the  defendant  afforded  the  plaintiff 
an  opportunity  of  relying  on  the  estoppel  by  way  of  replication,  of 
which  he  did  not  avail  himself,  the  evidence  was  not  conclusive. 
The  rule  is  thus  laid  down  in  Treviban  v.  Lawrence  (3) :  **  Where 
the  plaintiff's  title  is  by  estoppel,  and  the  defendant  pleads  the 
general  issue,  the  jury  are  bound  by  the  estoppel ;  for  here  is  a  title 
in  the  plaintiff  that  is  a  good  title  in  law,  and  a  good  title  if  the 
matter  had  been  disclosed  and  relied  on  in  pleading ;  but  if  the 
defendant  pleads  the  special  matter,  and  the  plaintiff  will  not  rely 
on  the  estoppel  when  he  may,  but  takes  issue  on  the  fact,  the  jury 
shall  not  be  bound  by  the  estoppel,  for  then  they  are  to  find  the 
truth  *of  the  fact,  which  is  against  him."  The  cases  show,  that  [  *946  ] 
the  record  in  ejectment  is  evidence  of  the  plaintiff's  possession  of 
the  premises  at  the  time  of  the  demise,  and  therefore  that,  on  the 
production  of  the  record,  the  plaintiff  may  become  entitled  to 
recover  mesne  profits  subsequent  to  the  date  of  the  demise  in  the 
declaration  in  ejectment.  But  it  appears  from  the  authorities, 
that  if  the  plaintiff  seeks  to  recover  mesne  profits  antecedently  to 
the  day  of  the  demise  in  the  declaration  in  ejectment,  he  must  go 
further,  and  is  bound  to  prove  such  a  title,  accompanied  by  posses- 
sion, as  would  enable  him  to  maintain  an  ordinary  action  of  tres- 
pass. The  learned  counsel  has  relied  upon  two  passages  which  he 
has  cited  from  the  case  of  Tharpe  v.  StaUtvood,  in  which  he  states 
that  my  late  lamented  brother  Coltman  expressed  an  opinion  which 
favours  his  argument  in  support  of  the  doctrine  of  relation.  No  one 
can  entertain  a  higher  respect  for  the  opinion  of  that  learned  Judge 
than  I  do ;  but  I  do  not  think  the  passages  referred  to  lead  to  the 

(1)  2  It.  L.  E.  96.  (3)  2  Ld.  Bay.  1048;  1  Salk.  276. 

(2)  2  Or.  M.  &  E.  316. 
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Litchfield  inference  sought  to  be  deduced  from  them.  It  appears  to  me,  that 
Ready.  he  did  not  intend  to  say  that  the  entry  made  the  party  a  trespasser 
by  relation  in  all  cases  to  the  time  when  the  owner's  title  accrued, 
but  only  in  the  case  of  disseisor  and  disseisee,  where  the  disseisee 
by  the  subsequent  entry  is  remitted  to  his  original  rights,  and  is  to 
be  considered  as  having  been  in  actual  possession  at  the  time  he 
was  put  out,  so  as  not  only  to  give  him  a  good  title  and  right  of 
entry,  but  such  a  title  as  is  sufficient  to  maintain  the  action  of 
trespass  to  recover  damages  for  the  time  he  had  been  ousted.  In 
the  present  case,  therefore,  the  plaintiff,  in  order  to  succeed,  is 
bound  to  establish  a  title  accompanied  by  the  possession  of  the 
property  with  respect  to  which  the  action  is  brought.  Here  the 
mortgagee  never  was  in  possession  until  the  15th  of  November, 
1849 ;  and  I  therefore  think  that,  upon  this  state  of  facts,  irrespec- 
tive of  the  order  which  the  plaintiff  has  obtained  from  the  defendant, 
[  *947  ]  he  is  not  in  a  ^position  to  maintain  an  action  of  trespass  for  mesne 
profits  prior  to  that  date. 

The  other  question  in  the  case  is,  whether  the  agreement  by  the 
Judge's  order  has  the  same  effect  as  a  recovery  by  judgment  in 
ejectment.  It  is  in  effect  totally  different;  the  only  matter  in 
dispute  at  the  time  being,  whether  the  defendant  was  to  give  up 
possession  of  the  premises  without  being  liable  to  the  costs  of  sign- 
ing judgment  in  ejectment  and  of  the  execution.  There  is  no  plea 
of  accord  and  satisfaction,  and  therefore  it  is  not  necessary  to  give 
any  opinion  upon  the  effect  of  the  agreement  as  an  answer  to  the 
action ;  for  the  only  issue  upon  which  the  present  question  depends 
is  that  which  is  a  denial  that  the  close  in  which  the  trespass  was 
committed  was  at  that  time  the  close  of  the  plaintiff.  Now  the  me€m- 
ing  of  this  plea  has  been  settled  by  the  case  of  Jones  v.  Chapman  (i). 
Here  the  plaintiff's  title  to  the  property  is  not  disputed,  the  only 
question  being  whether  he  had  such  a  possession  of  the  property  at 
the  time  as  is  sufficient  to  maintain  this  action;  and  I  am  of 
opinion  that  the  bare  fact  that  he  is  the  mortgagee,  to  which  the 
case  is  now  reduced,  is  not  of  itself  sufficient. 

Aldbrson,  B.,  Platt,  B.,  and  Martin,  B.,  concurred. 

Ride  absolute, 
(1)  76  E.  E.  794  (2  Ex.  803). 
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MILNE8  V.  DAWSON.  *»»o- 

Dec.  6. 
(5  Ex.  948—951  ;  S.  C.  20  L.  J.  Ex.  81.)  

r  948  1 
To  an  action  by  the  indorsee  against  the  acoeptor  of  a  bill  of  exchange,  '-        ^ 

the  defendant  pleaded,  that  the  drawer  indorsed  the  bill  to  the  plaintiff 
without  value  or  consideration,  and  that  the  plaintiff  always  held  the  same 
without  value  or  considei'ation ;  and  that,  after  the  bill  became  due,  the 
drawer  accepted  certain  scrip  certificates  from  the  defendant,  in  full  satis- 
faction and  discharge  of  the  bill.  Beplication,  that  the  bill  was  indorsed 
for  a  good  and  sufficient  consideration.  Issue  thereon  :  Held,  after  verdict, 
that  the  plea  was  bad,  and  that  the  plaintiff  was  entitled  to  judgment  non 
obstante  veredicto. 

Assumpsit  on  a  bill  of  exchange  for  452. 19^.,  payable  three  months 
after  date,  drawn  by  one  James  Hanson  upon  and  accepted  by  the 
defendant,  and  indorsed  by  Hanson  to  the  plaintiff.  The  fifth  plea 
stated,  that  there  never  was  any  value  or  consideration  whatever  for  the 
indorsement  of  the  bill  by  the  said  J.  Hanson  to  the  plaintiff,  and  that 
the  plaintiff  took  and  received  and  hath  always  held  the  same  without 
any  value  or  consideration  for  the  same ;  and  that  after  the  bill 
became  due  and  payable  according  to  the  tenor  thereof,  and  before 
the  commencement  of  the  suit,  the  said  J.  Hanson,  with  the  assent 
and  concurrence  of  the  defendant,  took  and  appropriated  certain 
scrip  certificates  and  certificates  of  shares,  of  and  belonging  to  the 
defendant,  in  divers  Railway  Companies  and  of  great  value,  to  wit, 
of  a  value  far  exceeding  the  amount  of  the  said  bill  ojid  of  all 
interest  thereon,  and  of  all  damages  by  reason  of  the  non-payment 
thereof,  and  which  certificates  had  been  before  then  deposited  with 
him  the  said  J.  Hanson  as  a  security  for  the  payment  of  the  money 
secured  and  made  payable  by  the  said  bill,  in  full  satisfaction  and 
discharge  of  the  said  bill,  interest,  and  damages.  Verification. 
Beplication,  that  the  said  bill  was  indorsed  by  the  said  J.  Hanson 
to  the  plaintiff,  as  in  the  declaration  mentioned,  for  a  good  and 
sufficient  consideration,  to  wit,  to  the  full  amount  of  the  said  bill ; 
concluding  to  the  country :  upon  which  issue  was  joined.  There  was 
another  plea,  which  raised  a  similar  issue. 

At  the  trial,  before  Parke,  B.,  at  the  London  sittings  in  last 
Trinity  Term,  the  issues  raised  by  the  three  first  pleas  were  found 
in  favour  of  the  plaintiff,  and  the  jury  were  discharged  as  to  the 
fourth  ;  but  the  issues  raised  by  the  fifth  and  last  [pleas]  were  found 
for  the  defendant. 

J.  Broum,  in  Michaelmas  Term,  obtained  a  rule  nisi  to  *enter      [  ^949  ] 
judgment  non  obstante  veredicto  upon  the  fifth  and  last  pleas. 
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Mir^Bs  Hoggins  showed  cause : 

r. 

Dawson.  The  plea  is  a  good  answer  to  the  action  after  verdict.  The 
plaintiff  never  having  given  any  value  or  consideration  for  the  bill, 
and  it  being  overdue,  the  executed  agreement  between  Hanson  and 
the  defendant  precludes  the  plaintiff  from  recovering  the  amount 
of  the  bill  from  the  defendant. 

(Parke,  B.  :  Hanson  transfers  the  bill  to  the  plaintiff,  who 
thereupon  becomes  the  holder,  and  the  right  to  sue  upon  it  is  vested 
in  him.  It  does  not  appear  that  the  bill  was  indorsed  after  it 
became  due.  That  being  so,  what  possible  right  can  Hanson  have 
to  receive  the  amount  of  the  bill  ?) 

In  point  of  law,  the  plaintiff  was  the  mere  agent  of  Hanson  to 
receive  the  money ;  a  settlement  therefore  with  Hanson  is  a  dis- 
charge of  the  bill.  In  case  the  plaintiff  had  received  the  amount  of 
the  bill,  it  would  have  been  his  duty  to  account  for  it  with  Hanson, 
who  could  have  enforced  such  right  against  him  by  an  action  for 
money  had  and  received,  or  perhaps  by  treating  it  as  a  loan. 

(Parke,  B.  :  Suppose  the  bill  was  given  to  the  plaintiff ;  the  only 
issue  is,  whether  the  plaintiff  gave  a  good  and  valuable  consideration 
for  it.  Suppose  the  plea  had  alleged  that  the  bill  was  handed  over 
to  the  plaintiff  as  trustee,  would  it  have  been  a  good  plea  ? 

Aldbrson,  B.  :  The  argument  in  truth  proceeds  upon  the 
assumption  that  the  bill  never  was  transferred  to  the  plaintiff.) 

It  is  submitted  that  the  plaintiff  was  merely  Hanson's  agent,  and 
had  only  a  naked  authority  from  him  to  sue  upon  the  bill  with  that 
object. 

J.  Brown,  conti'a,  was  not  called  upon. 

Parks,  B.  : 

I  am  of  opinion  that  this  rule  ought  to  be  absolute.  The  fifth 
and  last  pleas,  which  are  in  substance  the  same,  state,  that 
[  *95o  ]  Hanson  indorsed  the  bill  to  the  plaintiff  *  without  any  consideration 
or  value,  and  that  the  plaintiff  never  gave  any  consideration  or 
value  for  it ;  and  that  after  it  became  due  Hanson  and  the  defen- 
dant entered  into  an  agreement,  by  which  the  former  accepted 
certain  scrip  in  discharge  and  satisfaction  of  the  bill.  It  would  be 
altogether  inconsistent  with  the  negotiability  of  these  instruments. 
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to  hold,  that  after  the  indorser  has  transferred  the  property  in  the       Milnes 

instrument,  he  may,  by  receiving  the  amount  of  it,  affect  the  right      dawbon. 

of  his  indorsee.     When  the  property  in  the  bill  is  passed,  the  right 

to  sue  upon  the  bill  follows  also.     The  question,  whether  Hanson 

could  sue  the  plaintiff,  we  are  not  now  called  upon  to  determine. 

If  it  had  been  averred  that  the  plaintiff  held  the  bill  as  his  agent,  I 

should  not  have  much  difficulty  in  saying  that  the  action  would  lie. 

A  bill  of  exchange  is  a  chattel,  and  the  gift  is  complete  by  delivery 

coupled  with  the  intention  to  give.     If  the  question  as  to  the  rights 

between  donor  and  donee  were  now  discussed,  with  reference  to  the 

state  of  the  law  on  the  subject  as  it  stood  towards  the  close  of  the 

last  century,  we  might  hold  otherwise  than  we  now  do.     It  has 

been  said,  that  the  donee  of  a  bill  of  exchange  cannot   sue  the 

donor  upon  it,  as  the  donor  may  well  allege  that  the  donee  did  not 

give  any  consideration  for  it.     See  HoUiday  v.  Atkinson  (i),  and 

Mr.  Ghitty's  work  on  Bills  of  Exchange,  where  the  cases  are  to  be 

found  collected  at  page  74.    And  therefore  it  may  be  said*  that  if 

this  bill  was  a  gift  from  Hanson,  the  plaintiff  could  not  have  sued 

him  upon  it;   but  still  Hanson  transferred  all  his  rights  to  the 

plaintiff;  and  how,  therefore,  can  it  be  contended  that  a  payment 

to  the  donor  is  to  be  taken  as  a  satisfaction  of  a  bill  in  the  hands 

of  the  donee?    The  learned  counsel  contends,  that  it  is  to  be 

presumed  that  the  indorsement  took  place  after  the  bill  had  become 

due  and  payable.    But  we  are  not  at  liberty  to  draw  any  such 

inference ;   and  it  is  perfectly  consistent  with  everything  that  is 

stated  in  this  plea,  that  *tbe  full  title  in  the  bill  was  transferred  to       [  *95i  l 

the  plaintiff.     If  the  plea  had  alleged  that  the  plaintiff  held  the  bill 

as  Hanson's  agent,  merely  for  the  purpose  of  receiving  the  money 

for  him,  then  a  payment  to  either  party  would  have  been  a  good 

discharge  of  the  party  liable  upon  the  bill,  and  the  plea  would  have 

been  good ;    but  in   truth   the  plea   does  not  contain  any   such 

averment,  and  consequently  it  cannot  be  sustained. 

Aldbrson,  B.  : 

I  am  of  the  same  opinion.  It  is  not  necessary  to  say  whether 
Hanson  could  maintain  an  action  for  the  recovery  of  this  amount 
from  the  plaintiff.  But  by  the  indorsement  he  has  transferred  to 
the  plaintiff  all  the  rights  which,  before  the  indorsement,  he  had  of 
suing  upon  the  bill.  If  therefore  he  has  parted  with  all  his  rights, 
and  that  of  suing  on  the  bill,  and  the  plaintiff  has  them,  how  is  it 
(1)  29  B.  E.  299  (5  B.  &  0.  501). 


dawbon.      ft  <lu6  payment  to  the  plaintiff,  who  has  it  ? 
PiiATT,  B.,  and  Maetin,  B.,  concurred. 


Rule  absolute. 


^850.  PELL  V.  DAUBENY. 

Dee,  6, 
(5  Ex.  955—959 ;  S.  C.  20  L.  J.  Ex.  44.) 

^        "^  A  witness  who,  in  obedience  to  a  subpcena^  attends  a  trial  in  a  civil  action, 

may,  without  any  express  contract,  maintain  an  action  for  his  expenses 
against  the  party  who  subpoenaed  him,  the  fttct  of  his  attendance  being 
evidence  from  which  the  jury  may  infer  a  contract. 

Dbbt  for  work  and  labour,  journeys,  and  attendances  by  the 
plaintiff  as  a  witness,  and  for  money  paid.  Plea,  never  indebted. 
Issue  thereon. 

At  the  trial,  before  Flatt,  B.,  at  the  Northamptonshire  Summer 
Assizes,  it  appeared  that  the  action  was  brought  to  recover  the  sum 
of  462.  14«.,  for  the  attendance,  journeys,  and  expenses  incurred 
by  the  plaintiff  in  attending  the  trial  of  a  cause  at  Westminster, 
under  a  subpcena  duces  tecum  on  behalf  of  the  present  defendant, 
the  then  plaintiff  in  a  case  of  Davbeny  v.  Phipps.  The  claim  of  the 
present  plaintiff  was  for  21.  2s.  per  diem  during  his  attendance  at 
the  trial,  11.  Is.  for  his  expenses,  and  Is.  9d.  per  mile  for  his 
travelling  expenses.  He  had  received  51.  at  the  time  of  the 
subpcena  being  served  upon  him,  and  did  not  at  that  time  make 
any  further  demand.  The  defendant's  case  was,  that  the  plaintiff 
had  not  given  his  attendance  in  the  character  of  a  witness  during 
the  whole  of  the  time  in  respect  of  which  he  claimed  to  recover ; 
but  no  objection  was  taken  to  the  plaintiff's  case,  on  the  ground 
that  a  witness  who  is  subpoenaed  is  not  entitled  to  a  remuneration 
for  his  expenses.  The  learned  Judge  directed  the  jury,  that  if  the 
plaintiff  came  to  town  as  a  witness,  he  would  be  entitled  to  receive 
his  expenses ;  and  he  left  it  to  them  to  decide  whether  the  plaintiff 
had  attended  in  town  for  as  long  a  period  as  he  claimed  to  be  paid 
for.  The  jury  found  a  verdict  for  the  plaintiff  for  IM.  19s.  in 
respect  of  his  expenses,  excluding  any  compensation  for  loss  of 
time. 

Whitehurst  having  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  misdirection,  and  also  of  the  verdict  being  against  the 
evidence, 
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Macaulay,  MeUor^  and  Field  showed  cause :  Pell 

V. 

In  the  first  *place,  the  defendant  cannot  at  this  period  avail  daubbkt. 
himself  of  the  proposed  objection  to  the  ruling  of  the  learned  [  *^^^  ^ 
Judge,  for  no  point  was  made  at  the  trial  on  his  behalf,  that  an 
implied  contract  did  not  exist  between  the  plaintiff  and  the  defen- 
dant, that  the  former  was  to  have  his  expenses  reimbursed ;  the  only 
question  raised  was,  whether  the  plaintiff  attended  the  trial  as  a 
witness  on  his  svbpcma^  or  in  some  other  character.  *  *  But 
assuming  the  objection  to  be  open  to  the  defendant,  the  authorities 
show,  that  a  party  who  attends  as  a  witness  upon  his  subpoena,  is 
entitled  to  receive  repayment  of  his  expenses  from  some  one.  [They 
cited  Rohiiis  v.  BHdge  (i),  Collins  v.  Oodefroy  (2),  Willis  v.  Peckham  (8), 
HcUlet  V.  Mears  (4).]  There  may  be  good  grounds  for  saying,  that 
if  the  witness  is  put  to  no  expense  whatever,  he  is  bound  by  a  kind 
of  social  duty  to  afford  his  time  in  giving  evidence ;  but  it  would  be 
a  harsh  rule  to  establish,  that  a  witness  is  not  to  *be  reimbursed,  ^  *^^^  -' 
unless,  at  the  time  of  the  service  of  the  subpoena,  he  expressly 
applies  for  his  expenses.  He  may  not,  and  in  most  cases  will  not, 
have  any  sure  means  of  ascertaining  their  probable  amount.  A 
witness  who  is  served  with  a  subpoena  is  bound  to  attend  :  Ooodwin 
V.  West  (5),  Amey  v.  Long  (0) ;  and  if  he  does  so,  his  attendance  is  a 
sufficient  consideration  to  support  a  promise  to  pay  his  expenses : 
Bentall  v.  Sydney  {7).  The  Legislature  has  created  a  duty  to  pay 
these  expenses  by  statute,  5  Eliz.  c.  9,  s.  11,  which  was  only  in 
affirmance  of  the  common  law.  It  is  a  condition  precedent  to  an 
attachment  against  a  witness  for  not  attending  pursuant  to  his 
subpoena,  that  his  expenses  should  have  been  tendered  him.  The 
books  of  precedents  contain  counts  in  a  form  similar  to  the  present. 

Whitehurst  and  Hayes  in  support  of  the  rule  : 

A  witness  cannot  maintain  an  action  for  his  expenses  against  the 
party  who  subpoenaed  him,  unless  there  has  been  a  special  contract 
between  them.  There  is  no  distinction  in  principle  between  an 
action  by  a  witness  for  compensation  in  respect  of  loss  of  time,  and 
for  the  recovery  of  expenses. 

(Pabke,  B.  :  The  statute  5  Eliz.  c.  9,  recognises  the  obligation  of 
the  party  to  pay  the  expenses.) 

(1)  49  R  R.  531  (3  M.  &  W.  114).  (5)  Cro.  Car.  622,  640. 

(2)  3d  B.  B.  496  (1  B.  &  Ad.  960).  (6)  9  B.  B.  689  (1  Camp.  14,  180  a; 

(3)  21  B.  B.  706  (1  Brod.  &  B.  616).  9  East,  473). 

(4)  12  B.  B.  296  (13  East,  16).  (7)  10  Ad.  &  £1.  162. 
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Pell        The  same  rale  applies  to  a  witness  attending  in  a  civil  as  in  a 
Daubekt.     criminal  proceeding. 

(Parke,  6. :  In  a  criminal  proceeding  his  attendance  is  a  matter 
of  paramount  public  importance  ;  and  besides,  the  witness  is  to  be 
paid  by  the  county,  and  not  by  the  prosecutor,  so  that  there  can  be 
no  implied  promise  to  pay. 

AxDERsoN,  B. :  In  a  criminal  case,  the  expenses  of  the  witness 
need  not  be  tendered.) 

In  Ooodwin  v.  Westy  an  express  promise  was  alleged  in  the 
declaration. 

(Parke,  B.  :  There  is  an  implied  contract  arising  out  of  the  duty 
to  attend,  in  consequence  of  the  service  of  the  mbpcena.  The  party 
[  ^958  ]  at  whose  instance  it  *is  served,  does  what  is  tantamount  to 
saying,  ''If  I  do  not  pay  your  expenses  now,  I  will  at  a  future 
time."  In  Robins  v.  Bridge,  it  was  not  doubted  that  the  defendant 
in  the  action  was  liable;  the  only  question  was  whether  the 
attorney  was.) 

It  is  submitted  that  no  implied  promise  can  arise  to  pay  expenses, 
incident  to  the  discharge  of  an  obligation  imposed  by  law. 

(Alderson,  B.  :  Surely  no  person  can  be  compelled  to  do  an  act 
for  the  benefit  of  another  without  being  paid  his  expenses.) 

The  witness  may  decline  to  attend,  unless  his  expenses  are  paid ; 
he  may,  however,  waive  that  right :  Newton  v.  Harland  (i) ;  and  if 
he  do  so,  he  has  no  remedy  by  action.  (They  also  referred  to 
Vansandau  v.  Browne  (2).) 

Parke,  B.  : 

It  is  not  absolutely  necessary  to  decide  the  abstract  point, 
whether,  in  the  absence  of  an  express  contract,  a  witness  can 
maintain  an  action  for  his  expenses  against  a  party  to  the  suit  who 
has  subpoenaed  him,  because  that  objection  ought  to  have  been 
taken  at  the  trial.  The  cause  was  conducted  irrespective  of  that 
point,  and  had  the  defect  been  pointed  out,  it  might  perhaps  have 
been  supplied ;  it  would  therefore  be  unjust  to  grant  a  new  trial  on 
that  ground.     But  I  think  the  plaintiff  could  maintain  the  action, 

(1)  66  R  B.  488  (1  Man.  &  G.  956).  (2)  35  R.  E.  571  (9  Bing.  402). 
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even  supposing  there  was  no  express  contract  between  the  parties. 
If  a  witness  in  a  civil  action  chooses  to  go  to  the  Assizes  without 
any  tender  of,  or  asking  for,  his  expenses,  that  is  some  evidence 
for  the*  jury  that  both  parties  understood  that  he  was  to  be  paid  his 
expenses  if  he  went.  Therefore,  upon  the  principal  ground,  the 
rule  ought  to  be  discharged;  but,  on  the  ground  of  the  verdict 
being  against  evidence,  the  rule  may  be  absolute  for  a  new  trial  on 
payment  of  costs. 


Pell 

V. 

Daubeny. 


Aldbrson,  B.  : 

I  am  of  the  same  opinion.  It  appears  to  me  that  the  plaintiff 
has  a  right  to  maintain  the  action,  *and  that  there  was  some 
evidence  in  support  of  his  claim.  The  only  question  is,  whether 
there  must  be  an  express  promise  to  pay  the  expenses,  or  whether 
a  promise  is  to  be  implied  from  the  nature  of  the  transaction.  I 
think  it  is.  The  one  party  is  to  receive  a  benefit,  the  other  to 
confer  it.  If  a  person  goes  to  another,  and,  by  a  subpoena,  desires 
the  latter  to  serve  him  by  giving  evidence  at  a  trial,  and  he,  having 
a  right  to  refuse  unless  his  expenses  are  paid,  goes  to  the  trial,  it 
is  upon  the  faith  that  what  he  does  not  require  to  be  paid  will  be 
paid ;  and  therefore  it  is  very  reasonable  to  imply  a  promise  to  pay. 
That  is  the  conclusion  to  be  drawn  by  the  jury  from  the  facts,  and 
in  this  case  they  might  have  inferred  a  promise  to  pay  a  reasonable 
remuneration.  The  point,  however,  was  not  raised  at  the  trial,  or 
my  brother  Platt  would  have  submitted  it  to  the  jury. 


[  *95D  ] 


Platt,  B.,  concurred. 


Rtde  accordingly. 


IN   THE  EXCHEQUER  CHAMBER. 


(In  Error  prom  the  Court  of  Exchequer.) 
DODGSON  V.  BELL. 

(5  Ex.  967—979;  S.  C.  1  L.  M.  &  P.  812.) 

The  defendant's  wife  dum  sola  became  an  original  shareholder  in  a 
banking  co-partnership ;  after  her  marriage,  but  without  the  defendant's 
knowledge,  she  received  dividends  and  paid  calls  in  her  maiden  name,  and 
in  that  name  was  returned  to  the  Stamp  Office  as  a  shareholder,  but  never 
executed  any  deed  of  settlement.  The  defendant  was  aware  that  his  wife 
was  a  shareholder,  but  never  interfered  in  the  matter,  and,  when  applied 
to  for  a  call,  said  he^  would  have  nothing  to  do  with  it.    The  deed  of 
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1849. 
July  30. 

1850. 
Nov,  30. 

[967] 
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DoDGSON  settlement  provided,  that  the  husband  of  any  female  shareholder  should  not 

r.  be  a  member  in  respect  of  such  shares,  but  might  either  dispose  of  the  shares 

Bell.  g^  vested  in  him,  or  at  his  option  become  a  member  on  complying  with 

certain  requisitions:  Held,  that  the  defendant  was  not  a  member  of  the 

Company  for  the  purpose  of  execution  against  him  by  $eire  facias  on  a 

judgment  against  the  public  officer  under  the  7  Geo.  IV.  a  46.  s.  13. 

Scire  facias  by  the  plaintiff,  as  public  officer  of  "  The  Bank 
of  Whitehaven,"  on  a  judgment  for  1,344Z.  7«.  8(2.  recovered  against 
the  public  officer  of  "  The  Newcastle-upon-Tyne  Joint-Stock 
Banking  Company."  The  ^dre  facias  stated  in  the  usual  form 
the  recovery  of  the  judgment,  and  alleged  that  the  defendant,  at 
the  time  of  the  issuing  of  the  writ  of  scire  facioB^  was  a  member  of 
the  last-mentioned  Company.  Flea,  that  the  defendant  was  not, 
at  the  time  of  the  issuing  of  the  writ  of  scire  faciasy  a  member  of 
the  copartnership  called  "  The  Newcastle-upon-Tyne  Joint- Stock 
Banking  Company,"  inodo  et  forma. 

The  issue  raised  on  this  plea  was  tried  before  Patteson,  J.,  at 
Newcastle-upon-Tyne,  on  the  30th  of  July,  1849.  The  material 
facts  proved  and  admitted  by  the  parties  to  be  true  were  as 
follows : 

The  defendant,  on  the  28rd  of  September,  1843,  married  one 
Mary  Stephenson,  who,  in  1839,  became,  and  at  the  time  of  her 
marriage  continued  to  be,  a  shareholder  in  the  Newcastle-upon- 
Tyne  Joint-Stock  Banking  Company,  in  respect  of  twenty  original 
shares  of  252.  each,  which  were  allotted  to  her  by  the  directors  of 
the  Company  on  her  application.  She  received  dividends  upon 
those  shares  up  to  the  beginning  of  the  year  1846 ;  and  she  paid 
calls  made  upon  her  by  the  Company  in  respect  of  the  said  shares 
[  *968  ]  before  her  marriage,  and  one  call  after  her  marriage.  She  *never 
executed  the  after-mentioned  deed,  nor  any  deed  of  accession 
thereto,  nor  was  she  ever  required  to  do  so;  but  a  letter  of 
allotment  was  delivered  to  and  received  by  her  in  the  following 
*    form: 

"  Newcastle-upon-Tyne  Joint-Stock  Banking  Company. 

"  Newcastle,  19th  April,  1889. 
"  Madam, — The  directors  have  allotted  you  twenty  shares  in  the 
stock  of  this  Company,  on  which  you  are  requested  to  pay  the  first 
instalment  of  2Z.  10«.  per  share  on  the  1st  of  April,  the  second  on 
the  1st  of  July,  and  the  3rd  on  the  1st  of  October  next,  either  at 
this  office,  or  at  the  office  of  the  London  and  Westminster  Bank, 
38,  Throgmorton  Street,  London, 
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''  The  deposit  of  2«.  6d.  per  share,  and  the  first  instalment  of     Dodoson 
22.  10«.  to  be  paid  at  the  Bank  on  the  20th  instant.  Bell. 

"  I  am,  &c., 
"  John  Morison,  Manager." 
"  Miss  Mary  Stevenson,  Newcastle." 

The  several  instalments  and  the  deposit  in  the  letter  mentioned 
were  paid  by  Mary  Stevenson,  at  the  times  and  in  the  manner  in 
the  letter  mentioned. 

The  receipts  given  by  Mary  Stevenson  for  the  last  three  dividends 
received  by  her  on  her  said  shares  were  in  the  form  following : 

"  No.  76. 

"Dividend  warrant. — Half-year  ending  80th  of  June,  1844. 
M.  Bell  (late  Miss  Stephenson).  Stock  paid  up,  250Z.  Dividend  at 
61.  per  cent.,  71.  lOs.  Newcastle-upon-Tyne,  8th  of  April,  1846. 
Newcastle-upon-Tyne  Joint-Stock  Banking  Company.  Pay  self  or 
bearer  the  sum  of  71.  10«. 

"  71.  108.  (Signed)         "  Mary  Stephenson  "(i). 

The  calls  were  paid  by  Mary  Stephenson  in  her  own  name  ;  and  [  »69  ] 
the  name  of  the  defendant  never  appeared  in  the  books  of  the 
Bank,  nor  in  the  shareholders'  register  of  the  Banking  Company  ; 
and  Mary  Stephenson  was  always  returned  to  the  Stamp  Office  in 
London,  in  the  yearly  list  of  shareholders,  as  a  shareholder  in 
her  maiden  name.  The  defendant  was  not  aware  of  his  wife  Mary 
Stephenson  paying  any  of  the  calls,  or  receiving  any  of  the  divi- 
dends as  aforesaid  ;  but  he  knew  that  she  was  a  shareholder  in  the 
Bank  when  he  married  her. 

The  Company's  deed  of  settlement  was  put  in  evidence,  bearing 
date  the  2nd  of  July,  1886,  the  material  parts  of  which  are  as 
follows : 

By  the  interpretation  clause  it  was  provided,  that  the  expressions 
"  shareholders  *'  and  "  members  "  shall  respectively  mean  the  owners 
for  the  time  being  of  shares  in  the  capital  of  the  said  Company. 

Clause  12.  *'  That  the  persons  in  whose  names  the  shares  should 
stand  should  be  deemed  the  owners  thereof." 

Clause  13.  ''  That  the  shares  in  the  capital  of  the  Company  shall, 
as  between  the  shareholders  thereof  and  their  respective  representa- 
tives, be  considered  as  personal  estate ;  and  that  there  shall  not  be 

(!)  The  other  two  receipts  were  in      son),"   the  words   used  were  ^'Miss 
the  same  form,  except  that,  instead  of      Mary  Stephenson." 
the  words  **  M.  Bell  (late  Miss  Stephen- 

60— a 
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DoDosoN     any  right  of  Burvivorship  amongst  the  shareholders  with  respect  to 

Bell.        such  shares,  but  that  every  shareholder  shall  have  a  separate  right 

to  his  share,  and  the  same  shall  be  vested  in  him  as  part  of  his 

personal  estate,  but   subject  to  such  provisions  in  the  deed  of 

settlement  as  shall  for  the  time  being  afifect  such  shares." 

Clause  14.  ''That  each  shareholder  shall  be  entitled  to  the 
profits,  and  be  subject  to  the  losses  of  the  Company,  in  proportion 
to  the  number  of  shares." 

Clause  27.  '*  That  before  the  assignee  of  a  bankrupt  or  insolvent 
shareholder,  or  the  executor,  administrator,  or  legatee  of  a  deceased 
shareholder,  or  the  husband  of  any  female  shareholder,  shall  sell, 
transfer,  or  assign  any  shares  vested  in  him  in  any  such  capacity, 
t  •»7o  ]  or  shall  become  *a  member  of  the  Company  in  respect  of  such 
shares,  or  receive  any  dividend  in  respect  of  the  same,  he  shall 
leave  for  inspection,  at  the  banking-house  of  the  Company  in 
Newcastle-upon-Tyne,  the  assignment,  probate,  or  the  letters  of 
administration  under  which,  or  the  certificate  of  the  marriage  with 
the  person  in  whose  right  he  shall  claim  to  be  entitled  to  such 
shares,  or  shall  otherwise  prove  his  title  thereto  to  the  satisfaction 
of  the  directors." 

Clause  28.  "  That  the  husband  of  any  female  shareholder,  or 
the  executor,  administrator,  or  legatee  of  any  deceased  shareholder, 
or  the  assignee  of  any  bankrupt  or  insolvent  shareholder,  shall  not 
be  a  member  of  the  Company  in  respect  of  the  shares  vested  in  him 
in  any  of  those  capacities ;  but  such  assignee,  husband,  executor, 
administrator,  or  legatee,  may  either  dispose  of  the  shares  so 
vested  in  him,  or,at  his  option,  become  a  member  of  the  Company  in 
respect  of  such  shares,  on  complying  with  the  provisions  next 
hereinafter  expressed." 

Clause  29.  ''  That  the  husband  of  any  shareholder,  or  the 
executor,  administrator,  or  legatee  of  a  shareholder,  who  shall  be 
desirous  of  becoming  a  member  of  the  Company  in  respect  of  the 
shares  which  may  so  become  vested  in  him,  shall  give  notice  in 
writing  at  the  banking-house  of  the  Company  in  Newcastle-upon- 
Tyne  of  such  his  desire ;  in  which  notice  shall  be  expressed  the 
name  and  place  of  abode  of  the  person  giving  the  same,  and  the 
name  of  the  shareholder  in  whose  right  he  claims,  and  the  number 
of  shares  in  respect  whereof  he  is  desirous  of  becoming  a  member ; 
whereupon,  and  upon  otherwise  complying  with  the  provisions  of 
the  deed  of  settlement,  he  shall  be  admitted  a  member  of  the 
Company  in  respect  of  such  shares,  and  have  the  same  transferred 
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into  his  own  name;    and  shall  be  personally  charged  with  the      Dodgson 
duties  and  liabilities  incident  to  the  ownership  thereof."  b^^^l. 

Clause  80.  ''  That  the  husband,  or  the  executor,  administrator, 
or  legatee  of  any  shareholder,  who  shall  not  so  *elect  to  become  a  [  *^7i  ] 
member  of  the  Company,  and  also  the  assignee  of  every  bankrupt 
or  insolvent  shareholder,  shall  be  entitled  to  receive  any  dividend 
which  shall  have  become  due  on  the  shares  so  vested  in  him  before 
his  title  thereto  accrued,  but  not  to  any  dividend  which  shall 
become  due  on  the  same  shares  after  his  title  shall  have  accrued ; 
but,  till  some  person  shall  have  become  a  member  of  the  Company 
in  respect  of  the  same  shares,  such  dividends  shall  remain  sus- 
pended, and  shall  not  be  paid  till  the  transfer  of  the  shares,  in 
respect  of  which  such  dividends  became  due,  shall  be  completed ; 
and  the  new  holder  thereof  may  claim  the  same;  and  every 
transfer  shall  carry  with  it  the  profits  and  dividends  of  the  share 
of  the  capital  and  of  the  guarantee  fund  in  respect  of  the  shares  so 
transferred,  so  as  to  bar  the  right  and  interest  of  the  party  making 
such  transfer  in  respect  of  such  transferred  shares." 

Clause  31.  **  That  in  case  any  person  in  whom  any  shares  shall, 
by  original  subscription,  or  by  purchase,  bequest,  marriage,  repre- 
sentation, or  other  mode  of  acquisition  or  devolution,  become 
vested,  and  who  shall  not  have  executed  the  deed  of  settlement, 
shall,  for  six  calendar  months  after  notice  in  writing  given  to 
him  for  that  purpose,  neglect  or  refuse  to  execute  the  same, 
the  directors  may  declare  the  shares  so  vested  in  the  person  so 
neglecting  or  refusing,  and  all  benefit  thereof,  to  be  forfeited  to 
the  other  shareholders,  and  the  same  shall  be  forfeited 
accordingly." 

Clause  82.  ''That  every  person  to  whom  shares  shall  be  trans- 
ferred, and  who  shall  not  then  be  a  member  of  the  Company  in 
respect  of  any  other  shares,  and  every  person  who,  being  the 
husband  of  any  shareholder,  or  the  executor,  administrator,  or 
legatee  of  any  shareholder,  shall,  by  notice  in  writing  as  aforesaid, 
signify  his  desire  to  become  a  member  of  the  Company  in  respect 
of  the  shares  vested  *in  him  in  such  capacity,  and  shall  not  at  the  [  *^72  ] 
time  of  the  said  shares  becoming  vested  in  him  be  a  member  of  the 
Company  in  respect  of  any  other  shares,  shall,  as  to  all  duties,  obliga- 
tions, claims,  and  demands  upon  or  against  him  in  respect  of  such 
shares,  be  considered  a  member  of  the  Company  from  the  time  of 
the  same  shares  being  so  transferred  to  or  so  becoming  vested  in 
him ;  but  as  to  all  profits  and  rights,  privileges,  and  benefits  to  arise 
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DoDGBON     from  the  same  shares,  such  person  shall  not  be  considered  as  a 
Bbll.       member,  until  he  shall  have  executed  the  deed  of  settlement,  or 
some  deed  of  accession  thereto." 

It  was  farther  proved,  that  the  defendant  had  never  done  any  of 
the  acts  required  by  the  29th  clause ;  and  that,  in  answer  to  an 
application  made  to  him  by  the  solicitor  of  the  Company  touching 
a  call  upon  the  said  shares,  he  replied,  that ''  he  would  have 
nothing  to  do  with  it,  and  would  not  interfere  at  all."  Neither  the 
said  Mary  Stephenson  nor  the  defendant  made  any  assignment  or 
transfer  of  these  shares.  The  learned  Judge  directed  the  jury  that 
the  defendant  was  entitled  to  a  verdict;  and  the  jury  accordingly 
found  for  the  defendant. 

The  plaintiff's  counsel  tendered  a  bill  of  exceptions  to  the  above 
ruling ;  and  a  writ  of  error  having  been  brought  thereon,  the  case 
was  argued  (November  80  (i)  ),  by 

Unthank  for  the  plaintiff : 

The  object  of  this  bill  of  exceptions  is  to  review  the  decisions  of 
the  Court  of  Exchequer  in  Ness  v.  Angas  (2)  and  Ness  v.  Arm- 
strong  (8),  which,  it  is  submitted,  cannot  be  supported.  The 
judgment  of  the  Lord  Chief  Baron  in  Ne$s  v.  Angas  proceeds  on 
the  mistaken  notion  that  the  plaintiff  might  have  resorted  to  the 
[  *973  ]  common-law  remedy  by  action  against  the  ^defendant  as  a  partner ; 
but  it  is  evident  from  the  case  of  Steward  v.  Greaves  (4)  that 
the  members  of  a  banking  copartnership,  established  under  the 
7  Geo.  IV.  c.  46,  can  only  be  rendered  liable  by  scire  facias  on  the 
judgment  against  the  public  officer.  The  question  then  is,  whether 
that  statute  applies  to  persons  in  the  situation  of  partners  at 
common  law,  or  whether  the  term  "member"  must  be  construed 
with  reference  to  the  deed  of  settlement,  and  as  meaning  partners 
inter  se.  The  7  Geo.  IV.  c.  46,  begins  by  reciting  the  39  &  40 
Geo.  III.  c.  28,  which  declares  the  privilege  of  the  Bank  of  England 
to  be  that  no  partnership  exceeding  six  persons  shall  carry  on  the 
business  of  bankers.  That  affords  some  key  to  the  construction  of 
the  statute  in  question.  The  privilege  of  the  Bank  of  England 
would  be  of  little  value,  if  it  were  competent  for  any  number  of 
persons  to  establish  themselves  as  a  banking  copartnership,  while, 
under  certain  circumstances,  six  only  of  them  were  to  be  considered 

'^^  Coram  Patteson,  J.,  Coleridge,  (2)  3  Ex.  805. 

-htman,  J.,  Erie,  J.,  Talfourd,  (3)  80  E.  R.  464  (4  Ex.  21). 

Williams,  J.  (4)  62  E.  R,  730  (10  M.  &  W.  711). 
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as  members.  The  7  Geo.  IV.  c.  46,  s.  1,  then  enables  banking  dodgson 
copartnerships,  of  more  than  six  persons,  to  be  established  on  certain  beIl, 
conditions ;  but  expressly  provides  that  every  "member"  shall  be 
responsible  for  all  the  debts  of  the  Company,  notwithstanding  any 
agreement  to  the  contrary.  The  term  "member"  is  there  used  in 
the  sense  of  partner  at  common  law.  The  12th  clause  of  the  deed 
says,  that  those  only  shall  be  members  whose  names  are  on  the 
register  of  shareholders;  so  that  if  the  word  "member"  in  the 
statute  is  to  be  construed  by  the  terms  of  the  deed,  there  would 
be  a  great  opening  for  fraud.  A  number  of  wealthy  persons 
might  form  a  banking  copartnership,  and,  by  putting  on  the 
register  the  names  of  persons  of  no  responsibility,  reap  the 
profits  but  escape  the  loss ;  or  if  women  only  were  share- 
holders, and  they  all  married,  their  *husbands  would  receive  the  [  •»74  ] 
benefit,  but  incur  no  risk.  Throughout  the  7  Geo.  IV.  c.  46,  the 
word  "member"  is  used  as  synonymous  with  "partner."  The 
remedy  given  by  the  9th  section  is  confined  to  debts  owing  to 
or  from  the  "copartnership."  That  manifestly  applies  to  the 
Company  qua  partners,  because  the  12th  section  provides,  that 
every  judgment  against  the  public  officer  shall  have  the  same 
effect  against  the  property  of  the  copartnership  and  of  every 
member  thereof,  as  if  it  had  been  recovered  against  the  copart- 
nership. Then,  by  the  13th  section  execution  upon  a  judgment 
against  the  public  officer  may  be  issued  against  any  member 
for  the  time  being  of  the  copartnership ;  or,  if  that  be  inefiectual, 
against  any  person  who  was  a  member  at  the  time  of  the  con- 
tract, or  became  a  member  before  then,  or  was  a  member  at 
the  time  of  the  judgment ;  provided,  that  no  execution  shall 
issue  after  the  expiration  of  three  years  after  any  person  shall 
have  ceased  to  be  a  member.  That  is  a  bargain  made  with 
the  Bank  of  England  in  consideration  of  its  waiving  its  privileges 
The  creditor's  right  to  sue  persons  who  have  ceased  to  be  mem- 
bers is  limited  to  three  years;  on  the  other  hand,  the  creditor 
has  the  advantage  of  suing  partners  who  take  upon  themselves 
the  liability  of  the  original  members,  or,  if  that  be  unavailing, 
the  members  at  the  time  of  the  judgment.  Those  provisions 
ought  to  receive  a  liberal  construction  in  favour  of  creditors,  and 
not  a  strict  construction  in  favour  of  debtors,  who  enter  into 
the  deed  of  partnership  unknown  to  creditors.  Rolfb,  B.,  in 
his  judgment  in  Ness  v.  Angas,  considered  that  the  term 
"  member "  meant  a  member  in  the  strictest  sense  of  the  word. 
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DoDGsoH  inasmuch  as  the  doctrine  respecting  persons  holding  themselves 
Bell.  out  as  partners,  and  entering  into  contracts  in  that  character, 
did  not  apply  to  copartnerships  of  this  kind.  The  question  as 
to  the  liability  of  a  person  by  holding  himself  out  as  a  partner 
[  *975  ]  can  very  seldom  *arise  in  the  case  of  a  Joint-stock  Company ; 
but  supposing  it  did,  if  the  process  were  against  a  member  at 
the  time  of  execution  or  of  judgment,  the  holding  himself  out 
as  a  partner  would  not  prove  him  to  be  so;  but  it  would  in 
the  case  of  a  partner  at  the  time  of  the  contract,  for  there  is 
no  reason  why  a  person  who  obtains  something  from  another 
by  that  representation  should  not  be  estopped  from  saying  that 
he  is  not  a  partner.  However,  the  question  here  is,  whether 
the  defendant  is  a  partner ;  and  though  he  does  not  comply 
with  the  strict  formalities  of  the  deed,  it  is  he  who  in  point  of  law 
has  a  right  to  participate  in  the  profits,  and  is  therefore  a  partner. 
There  is  nothing  in  the  deed  to  prevent  the  transfer  of  these  shares 
by  operation  of  law ;  on  the  contrary,  the  marriage  divests  them 
from  the  wife,  and  gives  them  to  the  husband,  the  same  as,  on  her 
death  while  sole,  they  would  pass  to  her  executor,  or,  on  her  bank- 
ruptcy, to  her  assignee.  Glauses  27, 28, 29,  and  80  treat  the  shares 
as  having  vested  in  the  husband.  They  give  him  the  option  of 
being  placed  on  the  register  of  shareholders,  or  of  transferring  the 
shares.  The  profits  are  only  suspended  until  he  has  exercised  his 
option ;  if  he  were  to  sell  the  shares,  he  would  convey  all  the 
profits  from  the  time  he  became  a  member. 

(Eble,  J. :  Marriage,  death,  or  bankruptcy,  in  general,  dissolves 
partnership.  You  say,  that  if  the  husband,  executor,  or  assignee 
refuse  to  sell,  they  become  partners  ? 

WiGHTMAN,  J.  :  Do  you  contend  that  an  executor  would  become 
a  member  against  his  will  ?) 

The  deed  makes  him  a  member,  for  by  it  his  testator  has  agreed  to 
take  an  undivided  share  in  the  stock  of  the  Company.  He  may, 
however,  plead  that  the  shares  are  worthless,  and  that  he  has  no 
assets.  A  husband  may  transfer  the  shares,  and  so  rid  himself  of 
all  liability.  There  are  numerous  cases  which  show  that  the 
husband  of  a  female  shareholder  in  a  Joint-stock  Company  is  liable 
[•976]  as  a  contributory  under  the  *  Winding-up  Act:  Klught^s  case(i), 
Oouthwaite's  case  (2),  Burlinsori's  case  (8),  Sadler's  case  (4). 

(1)  3DeG.  &Sm.2lO.  (3)  3DeG.&Sm.  18. 

(2)  3  De  G.  &  Sm.  268.  (4)  3  De  G.  &  Sm.  36. 


VOL.  Lxxxii.]     1850.    EX.  CH.    5  EX.  976—977.  968 

Knowles  (with  whom  was  Hugh  HiU),  for  the  defendant  in  error,      Dodgson 
was  not  called  upon  to  argue.  bell. 

Pattbson,  J. : 

This  is  a  scire  facias  to  fix  the  defendant  with  the  payment  of  a 
judgment  debt  recovered  against  the  public  officer  of  the  Newcastle- 
upon-Tyne  Joint-Stock  Banking  Company,  of  which  the  defendant 
is  alleged  to  be  a  member  for  the  time  being.  The  Act  upon  which 
the  scire  facias  is  founded,  is  the  7  Geo.  IV.  c.  46,  s.  13.  (His 
Lordship  read  the  section.)  The  facts  of  the  case  were  all  admitted, 
for  the  purpose  of  reviewing  the  decisions  of  the  Court  of  Exchequer 
in  Ness  v.  Angas,  and  Ness  v.  Armstrong^  upon  which  at  the  trial  I 
was  requested  to  act.  It  appeared  that  the  defendant's  wife  was  a 
member  of  the  Company  originally,  but  she  never  executed  any  deed. 
Probably  that  is  not  very  material.  The  defendant,  when  he 
married  her  in  1848,  was  aware  that  she  had  some  shares  in  this 
Company ;  but  he  never  interfered  in  the  matter,  or  took  any  steps  to 
have  the  shares  transferred  into  his  own  name  in  the  books  of  the 
Company  ;  and  they  continued  there  in  his  wife's  maiden  name,  and 
the  return  to  the  Stamp  Office  was  in  that  name.  It  also  appeared, 
that  she  paid  some  calls,  and  received  dividends  after  her  marriage ; 
and  it  is  found  also,  that  her  husband  was  not  aware  of  these  facts, 
and  that,  on  his  being  applied  to  for  a  call,  he  said  he  would  have 
nothing  to  do  with  it.  He  therefore  has  done  no  act  himself  of  any 
kind,  by  which  he  has  taken  to  himself  the  benefit  of  these  shares. 
So  far  this  case  differs  from  Ness  v.  Angas,  because  there  the  husband 
had  received  dividends  in  his  wife's  name,  and  besides,  in  that  case, 
the  shares  were  bought  by  the  wife  *after  her  marriage.  The  question  [  ♦977  ] 
here  is,  whether  the  defendant  was  shown  to  be  a  member  for  the 
time  being  of  the  Company.  Some  observations  were  made  as  to 
the  effect  of  the  recital  in  the  Bank  of  England  Act,  but  that  has  no 
bearing  on  the  case.  It  is  argued,  that  these  shares  would  vest  in 
the  husband  in  his  marital  right  upon  his  marriage  ;  that  by  the 
common  law  he  would  become  a  shareholder ;  and  that  there  is 
nothing  in  the  deed  to  prevent  the  operation  of  the  common  law. 
It  may  be  true  that  these  shares,  being  personal  property,  would 
vest  in  the  husband ;  but  that  must  be  subject  to  the  provisions  of 
the  deed  of  partnership  by  which  the  Company  was  originally 
constituted,  so  far  as  those  provisions  are  consistent  with  the  law  of 
the  land.  I  do  not  see  how  any  one  can  entertain  a  doubt  about 
those  provisions.    By  clause  12,  the  persons  in  whose  names  the 
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DoDGBON  shares  shall  stand,  shall  be  deemed  the  owners :  the  only  person  in 
Bbll.  whose  name  these  shares  stood  was  the  wife  dum  sola.  Perhaps, 
however,  that  circumstance  is  not  conclusive.  Then  clauses  27  to 
82  show  what  is  to  be  done  in  case  of  a  transfer  by  operation  of  law, 
in  order  to  render  the  person  to  whom  the  shares  are  so  transferred 
a  member  of  the  Company.  If  any  words  can  be  clear,  those  words 
are  clear,  that  the  mere  vesting  by  operation  of  law  of  shares  in 
the  husband  shall  not  make  him  a  member  of  the  Company,  unless 
he  has  done  certain  acts.  The  word  **  vested,"  in  the  deed,  has 
been  pressed  upon  us  in  order  to  found  an  argument  that  the  deed 
itself  acknowledged  that  by  marriage  the  shares  vested  at  common 
law  in  the  husband.  It  recognises  his  right  indeed,  but  says,  that 
he  must  complete  that  right  by  doing  certain  acts  before  he  can 
become  a  member.  By  clause  27,  he  must  leave  with  the  Company 
a  certificate  of  his  marriage.  Then  an  option  is  given  him  either 
to  sell  the  shares  or  to  become  a  member,  provided  he  has  furnished 
the  Company  with  such  certificate.     (His  Lordship  read  clause  28.) 

[  •978  ]  If  those  words  have  any  meaning,  *they  show,  that  so  far  as 
regards  the  members  of  the  Company  inter  se,  the  husband  does  not 
become  a  member  by  reason  of  the  shares  having  vested  in  him  in 
his  marital  right,  unless  he  takes  some  further  steps.  Then  clause  29 
shows  what  steps  are  to  be  taken  when  he  desires  to  become  a 
member  :  he  is  to  give  notice  of  his  desire,  and  to  comply  with  the 
provisions  of  the  deed  ;  and  thereupon  he  will  be  admitted  a  mem- 
ber, and  have  the  shares  transferred  to  him;  and  then  he  is  liable  to 
be  personally  charged  with  the  debts  and  liabilities  incident  to  the 
ownership  thereof.  By  clause  80,  if  he  does  not  elect  to  become  a 
member,  the  dividends  are  to  be  suspended  till  some  person  becomes 
a  member  in  respect  of  the  shares.  Then  follows  a  proviso,  clause  81, 
that  if  any  person  in  whom  any  share  shall  become  vested  shall 
for  six  months  neglect  or  refuse  to  execute  the  deed  of  settlement^ 
the  directors  may  declare  the  shares  so  vested,  forfeited.  Then 
again,  by  clause  82,  the  husband  of  any  shareholder,  who  shall  by 
notice  in  writing  signify  his  desire  to  become  a  member,  shall  as  to 
all  obligations  be  considered  a  member  from  the  time  the  shares 
vested  in  him,  but  not  as  to  the  profits  until  he  has  executed  the 
deed  of  settlement.  Can  any  provisions  be  more  clear,  so  far  as 
regards  the  rights  of  a  person  who  has  married  a  female  shareholder  ? 
They  distinctly  provide,  that  he  shall  not  be  entitled  to  any  profits 
until  he  shall  come  in  and  execute  the  deed  ;  and  that,  if  he  does 
not  choose  to  do  so,  or  to  transfer  them  to  any  one  else,  after  six 
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months'  notice  the  shares  shall  be  forfeited.  It  is  clear,  therefore,  Dodgsoh 
that  the  defendant,  not  having  done  any  act  of  any  sort,  or  intimated  bbll. 
a  wish  to  become  a  member  of  the  Company,  is  not  a  member  so  far 
as  the  Company  is  concerned.  Then,  is  he  a  member  as  regards 
creditors  ?  It  is  admitted  that  he  cannot  be  made  a  member  by 
having  induced  persons  to  contract  with  him  in  that  character, 
because  here  there  are  no  such  facts.  Then,  how  is  he  a  member  ? 
The  7  Geo.  IV.  c.  46,  requires  that  *he  should  be  a  member  for  the  f  *^^^  ^ 
time  being ;  but  if  he  is  not  a  member  of  the  CompsLny  inter  se,  how 
can  he  be  a  member  at  all  ?  In  the  case  of  Ness  v.  Angas,  Rolfe,  B., 
explains  how  it  is  that  a  person  who  holds  himself  out  as  a  partner 
is  made  liable,  not  because  he  is  a  partner,  but  because  he  is  not 
allowed  to  take  advantage  of  his  own  wrong.  We  are  all  of  opinion 
that,  under  this  Act  of  Parliament,  it  is  necessary  that  the  person 
sought  to  be  made  liable  should  be  an  actual  member  of  the  Com- 
pany ;  and  that  he  does  not  become  a  member,  and  consequently 
subject  to  the  proceeding  by  scire  facias,  until  he  has  complied  with 
the  terms  of  the  deed  of  settlement.  Reference  has  been  made  to 
several  decisions  under  the  Winding-up  Act ;  but  they  have  little 
bearing  on  the  present  case.  In  Angas's  case  (i),  the  husband  of  a 
female  shareholder  was  held  not  to  be  a  contributory.  But,  in  one  or 
two  of  those  decisions,  where  the  husband  was  held  to  be  a  con- 
tributory, the  wife  dum  sola  had  covenanted  to  do  certain  things,  and 
therefore  the  husband  was  held  liable  ;  and  an  executor  was  held  a 
contributory  in  his  representative  character.  Here  the  difficulty  is 
to  establish  the  fact  of  the  defendant  being  a  member,  for  the 
circumstances  negative  any  such  conclusion ;  and  therefore  the 
verdict  was  quite  right,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
(1)  75  R.  R.  196  (1  De  a.  &  Sm.  660). 
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IN  THE  QUEEN'S  BENCH. 


18^-  BAKER  V.  COTTERILL. 

[  20  ]  (7  DowL  &  L.  20—24 ;  S.  C.  18  L.  J.  Q.  B.  345 ;  14  Jur.  1120.) 

Declaration  in  indebitatus  assumpsit  containing  several  counts,  to  which 
the  defendant  had  pleaded  generally  non  assumpsit  and  payment.  After 
issue  joined,  "  all  matters  in  difference  in  this  cause  "  were,  by  a  Judge's 
order,  referred  by  consent ;  the  costs  of  the  cause  *'to  abide  the  event" 
The  order  provided  **  that  the  arbitrator  shall  be  attended  by  "  W.  T.,  "  as 
his  attorney,  at  the  hearing,  and"  {sic)  **  shall  draw  the  award."  The 
award  recited  the  order  and  the  employment  of  W.  T.  to  draw  the  award, 
and  awarded,  "that  there  is  due  from  the  defendant"  *'to  the  plaintifif " 
the  sum  of  44Z.  19«.  7^i.  "  in  respect  of  all  the  matters  in  difference  so 
referred  to  me  in  and  by  the  "  **  order  of  reference,"  &c. 

On  showing  cause  against  a  rule  for  the  payment  of  the  sums  awarded, 
under  the  Judgments  Act,  1838  (1  &  2  Vict.  c.  1 10),  s.  18  ;  Held,  that  the 
award  was  good,  although  there  was  no  specific  finding  on  each  particular 
issue ;  as  it  was  clearly  to  be  inferred  from  the  award  that  the  arbitrator 
had  found  all  the  issues  in  favour  of  the  plaintiff. 

Held  also,  that  the  employment  of  W.  T.  to  draw  the  award  was  not  a 
delegation  of  authority. 

Held  also,  that  it  was  not  necessary  in  order  to  obtain  a  rule  for  the 
payment  of  the  sum  awarded  (under  the  Judgments  Act,  1838,  s.  18),  that 
the  award  should  contain  an  order  to  pay  the  money  (1). 

A  RULE  had  been  obtained  in  last  Easter  Term,  calling  upon  the 
defendant  to  show  cause  why  he  should  not  pay  two  several  sums 
of  442.  19«.  7^(2.,  and  68L  6«.  4^.,  pursuant  to  an  award  made  in 
the  above  cause  between  the  parties. 

The  following  facts  appeared  upon  the  affidavits.  The  action 
was  in  indebitatus  assumpsit,  and  the  declaration  contained  several 
counts,  to  which  the  defendant  had  pleaded  the  general  issue  and 
payment.  After  issue  joined  and  before  the  cause  was  entered  for 
trial,  an  order  of  reference  was  made  by  consent,  by  a  Judge  at 
Chambers,  on  the  12th  of  March,  1849.  It  ordered  "that  all 
matters  in  difference  in  this  cause  be  referred  to  the  award  of,"  &c., 
"  and  that  the  arbitrator  shall  be  attended  by  Mr.  William  Thomas, 
as  his  attorney,  at  the  hearing,  and'*  (2)  "  shall  draw  the  award." 
The  costs  of  the  cause  were  "  to  abide  the  event  of  the  award,"  and 
the  costs  of  the  reference  and  award  to  be  in  the  discretion  of  the 
arbitrator.  The  arbitrator,  on  the  16th  of  April  following,  made  his 
award.  It  recited  the  order  of  reference,  and  that  the  arbitrator 
had  inquired  into  the  matters  referred,  and  had  employed  Thomas, 
as  his  attorney,  to  draw  the  award,  and  proceeded  thus:  "I  do 

(1)  Approved,     Bowen     v.     Bowen      the  Ai'bitration  Act,  1889,  s.  12. 
(1862)  31  L.  J.  Q.  B.   193;  and  see  (2)  Sic, 
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hereby  award,  order,  arbitrate,  and  determine,  that  there  is  due       baker 

from  the  defendant  William  Cotterill,  to  the  plaintiff,  Joseph  Baker,    cottkrill. 

the  sum  of  44Z.  Ids.  l^d.,  in  respect  of  all  the  matters  in  difference 

BO  referred  to  me  in  and  by  the  said  recited  order  *of  reference  as       [  '21 1 

aforesaid.    And  I  do  hereby  further  award,"  &c.,  ''  that  the  costs 

of  the  reference  and.  of  this   my  award  shall  be  paid  by  the 

defendant,  William  Cotterill,  to  the  plaintiff,  Joseph  Baker." 

It  appeared  upon  the  affidavits,  that  the  arbitrator  had  been 
attended  by  Mr.  Thomas,  as  his  attorney,  at  the  meetings,  and  that 
the  award  had  been  drawn  up  by  that  gentleman.  The  costs  had 
been  taxed  at  a  sum  of  682.  6«.  id.,  and  this  sum,  together  with 
the  sum  of  44Z.  19«.  l^d.,  had  been  duly  demanded  of  the  defendant, 
and  remained  unpaid,  whereupon  the  present  rule  had  been 
obtained ;  against  which, 

J.  Brown  now  showed  cause : 

First,  the  award  is  bad  for  not  specifically  finding  on  each  of  the 
issues.  The  costs  of  the  cause  were  ''to  abide  the  event;'*  and 
therefore  the  arbitrator  was  bound  to  find  on  each  issue  in  the 
cause.  In  finding  a  sum  due  from  the  defendant  to  the  plaintiff, 
the  arbitrator  may  yet  have  decided  the  issues  of  non  assumpsit 
and  payment  against  him  on  some  of  the  counts  in  the  declaration. 
In  Bourke  v.  Llayd  (i),  it  was  held,  that  where  a  cause,  in  which 
there  are  several  issues,  is  referred,  and  the  costs  of  the  cause 
are  to  abide  the  event,  the  arbitrator  must  award  specifically  on 
each  issue ;  and  that  a  general  award,  that  the  plaintiff  had  good 
cause  of  action  against  the  defendant,  and  that  the  defendant  should 
pay  to  the  plaintiff  a  certain  sum,  is  bad.  So  in  Kilbwn  v. 
Kilburn  (2),  where  the  declaration  contained  several  counts,  to  which 
the  defendant  had  pleaded  non  assumpsitf  payment,  and  set-off;  an 
award  that  the  defendant  was  indebted  to  the  plaintiff  in  a  certain 
sum,  and  that  final  judgment  should  be  entered  for  the  plaintiff 
for  that  sum,  was  held  bad  for  not  specifically  finding  on  the 
issues  raised  on  each  of  the  counts  in  the  declaration,  by  the 
plea  of  non  assumpsit. 

(WiGHTMAN,  J. :  Here,  however,  the  arbitrator  *find8  the  sum  due       C  *22  ] 
"  in  respect  of  all  the  matters  in  difference  so  referred."    There 
were  no  such  words  in  Kilburn  v.  Kilburn  (2).      Besides  that  case 

(1)  62  R.  E.  701  (10  M.  &  W.  550  ;  (2)  67  B.  B.  780  (13  M.  &  W,  671 ; 
8.  a  2  Dowl.  N.  8.  452).  8.  G.  2  Dowl.  &  L.  633), 
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Baker  differs  from  the  present,  inasmach  as  there  the  reference  was  of 
coTTERiLL.  **  &li  matters  in  difference  between  the  parties ; "  and  it  might  be 
that  the  arbitrator  was  of  opinion  that  the  plaintiff  was  entitled 
to  recover  in  respect  of  matters  in  difference  not  included  in  the 
action,  although  not  entitled  to  recover  in  respect  of  those  for 
which  the  action  was  brought.  The  Court  there  say,  ''  the 
award  must  either  dispose  specifically  of  each  issue,"  "or  it 
must  be  clearly  inferred  from  it  in  which  way  each  of  these 
issues  has  been  found.") 

In  the  present  case,  the  Court  cannot  see  that  the  sum  awarded 
to  be  due  must  have  been  due  in  respect  of  two  counts  only. 

(WiGHTMAN,  J. :  The  award  says  it  is  due  "  in  respect  of  all 
the  matters  in  difference  so  referred,"  which  are  the  **  matters  in 
difference  in  this  cause."  If  an  award  be  sufiScient  when  it  can 
be  ascertained  by  clear  inference  how  each  issue  has  been  disposed 
of,  I  think  that  here  it  may  clearly  be  inferred,  that  unless  the 
plaintiff  was  entitled  to  recover  in  respect  of  each  of  the  counts  in 
the  declaration,  there  could  not  be  a  sum  due  to  him,  *'  in 
respect  of  all   the  matters   in   difference,"   in  the  cause.) 

It  is  submitted  that  the  award   means   all   that   is  due,  not  in 
respect  of  each  count,  but  upon  the  whole  of  the  matters. 

(WiOHTMAN,  J. :  Would  it  be  sufficient  if  he  had  said,  "  in 
respect  of  all  matters  in  difference  in  the  first,  second,  third,  and 
fourth  counts  mentioned?") 

Perhaps  that  might  have  been  good. 

(WiOHTMAN,  J. :  I  think  that  the  words  which  he  has  used,  mean 
the  same  thing.) 

There  is  no  case  in  which  the  language  used  has  been  the  same  as 
in  the  present.  In  Stonehewer  v.  Farrar  (i),  this  Court  affirmed  the 
principle  laid  down  in  KiUnim  v.  KUbum ;  although  indeed  it  was 
not  necessary  to  decide  the  point.  Lord  Denman,  Ch.  J.,  there  says, 
[  ♦23  ]  "  all  arbitrators  would  do  wisely  by  finding  *distinctly  on  each 
issue :  though  I  do  not  say  that,  where  this  is  not  done,  the 
award  may  not  raise  so  clear  an  inference  of  a  finding  on  each  issue 

(1)  66  R.  R.  544  (6  Q.  B  730,  740). 
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as  to  exclude  the  objection  of  uncertainty.     But  it  is  better  to       Baker 
avoid  any  such  question  "  (i).  Cottkbill 

Secondly,  the  award  states  on  the  face  of  it  that  it  is  drawn  up 
by  Thomas,  the  attorney  of  the  arbitrator,  and  not  by  the  arbitrator 
himself.  That  is  a  delegation  of  authority  which  vitiates  the 
award.  The  reference  may  probably  have  been  intended  to  autho- 
rize the  award  being  so  drawn  up,  but  it  is  at  any  rate  obscurely 
worded,  and  the  grammatical  construction  of  the  words  as  they 
stand  is,  that  the  arbitrator  shall  draw  the  award. 

(WiOHTMAN,  J. :  I  do  not  think  that  there  is  anything  in  the 
objection.  "  Drawing  "  the  award  must  merely  mean  putting  the 
finding  of  the  arbitrator  into  proper  form  and  language.) 

Thirdly,  there  is  no  order  on  the  defendant  to  pay  the  money.  It 
has  been  decided  that  where  there  is  no  order  to  pay  the  money,  the 
Court  will  not  enforce  the  payment  by  means  of  an  attachment : 
In  re  Seaward  v.  Howey  (2) ;  and  the  remedy  now  sought  under 
1  &  2  Vict.  c.  110,  s.  18,  is  merely  substituted  for  an  attachment, 
and  requires  the  same  formalities.  It  is  clear,  that  all  that  the 
Court  will  do  in  cases  of  this  kind,  is  to  order  what  the  award 
orders:  Jones  v.  Williams  (3). 

J.  Russell,  in  support  of  the  rule : 

As  to  the  last  point,  in  EdgeU  v.  Dallimore  (4),  where  an  attachment 
was  refused  on  the  ground  that  the  award,  which  found  the  debt, 
contained  no  order  to  pay ;  the  distinction  was  drawn  between  an 
attachment,  which  was  a  criminal  proceeding,  and  a  civil  proceed- 
ing like  the  present ;  and  has  been  constantly  *acted  on  since.  [  ^24  ] 
(He  was  then  stopped  by  the  Court.) 

WiOHTMAN,  J. : 

I  think  that  there  is  no  weight  in  any  of  the  objections  that 
have  been  urged,  and  that  this  rule  must  therefore  be  made 
absolute. 

It  has  been  sought  to  support  the  first  objection  by  cases  which 
are  not  exactly  in  point.  The  cases  of  Kilburn  v.  Kilbum  (6),  and 
Stoneheiver  v.  Farrar  (6)  merely  decide,  that  where  a  cause  and  all 

(1)  See  Hobson  v.  Steivart,  75  R.  R.      S.  C.  4  P.  &  D.  217). 

883  (4  Dowl.  &  L.  589),  and  note  (a),  (4)  3  Bing.  634;    S,  C,  11  Moore, 

Birks  V.  Trippety  1  Wms.  Saund.  33,  541. 

eth  ed.  (5)  67  R.  R.  780  (13  M.  &  W.  671 ; 

(2)  7  Dowl.  318.  8.  C.  2  Dowl.  &  L.  633). 

(3)  52  R.  R.  299  (11  Ad.  &  El.  175;  (6)  66  R.  R.  644  (6  U.  B.  730). 
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bakee  matters  in  difference  are  referred,  and  there  are  several  issues, 
CoTTBRiLL.  "  tl^©  award  must  either  dispose  specifically  of  each  issue,"  "  or  it 
must  be  clearly  inferred  from  it  in  which  way  each  of  these  issues 
has  been  found."  I  think  that  applying  that  rule  to  the  present 
case,  I  must  take  it  as  clearly  to  be  inferred  from  this  award,  that 
the  arbitrator  has  decided  all  the  issues  in  favour  of  the  plaintiff. 

The  declaration  contains  several  counts,  to  which  the  defendant 
has  pleaded  the  general  issue  and  payment ;  and  the  award  finds 
that  **  there  is  due  from  the  defendant  "  to  the  plaintiff,  a  certain 
sum.  The  above-mentioned  cases  however,  were  relied  on  as  show- 
ing, that  where  there  are  several  counts,  to  which  there  are  pleas  of 
the  general  issue  and  payment,  an  award  of  a  sum  generally,  with- 
out finding  on  each  count,  is  bad.  If,  therefore,  the  award  in  the 
present  case  had  stopped  here,  I  should  have  felt  bound  by  those 
decisions ;  but  it  goes  on  to  say,  **  in  respect  of  all  the  matters  in 
difference  so  referred  to  me  in  and  by  the  said  recited  order  of 
reference  as  aforesaid,"  &c.  I  think,  therefore,  that  I  must  hold 
by  necessary  intendment  that  the  arbitrator  has  awarded  in  respect 
of  all  the  matters  in  difference  in  the  action,  there  being  none 
other  referred  to  him,  and,  consequently,  in  respect  of  all  the 
issues.    The  award  is  therefore  good,  and  the  rule  must  be  made 

absolute. 

Rule  absolute. 

1849.  Ex   PARTE    SENIOR  (I). 

[17]         In  re  The  SOUTH  YORKSHIRE,  DONCASTER,  and 
GOOLE  RAILWAY  COMPANY. 

(7  Dowl.  &  L.  36—40;  S.  C.  18  L.  J.  Q.  B.  333 ;  14  Jur.  1093.) 

Where  proceedings  by  arbitration  tinder  the  Lands  Glauses  Consolidation 
Act,  1845  (8  &  9  Vict.  c.  18),  s.  23,  etaeq,,  have  proved  abortive  in  consequence 
of  the  non-appointment  of  an  umpire  within  the  time  limited  by  the  statute, 
the  owner  of  the  land  is  not  bound  to  proceed  anew  under  the  68th  section  : 
but  in  the  event  of  a  refusal  by  the  Company,  is  entitled  to  a  mandamus  to 
compel  them  to  issue  their  warrant  to  summon  a  jury  to  assess  compensation. 

In  such  a  ca,8e,  a  neglect  to  issue  the  warrant,  after  a  demand  made  upon 
the  solicitors  of  the  Company,  is  a  sufficient  refusal  to  entitle  the  claimant 
to  the  writ. 

A  RULE  had  been  obtained  calling  on  the  South  Yorkshire,  Don- 
caster,  and  Goole  Railway  Company  to  show  cause  why  a  writ  of 

(1)  And  see  Fotherhy  v.  Metropolitan  4  C.  P.  97,  38  L.  J.  C.  P.  87,  19  L.  T. 

Ry,  Co.  (1866)  L.  R.  2  C.  P.  188,  36  665,  Ex.  Ch.;  Judicature  Act,  1873, 

L.  J.  C.  P.  88,  15  L.  T.  243;  Morgan  s.  25,  sub-s.  8;  E.  S.  C.  Ord.  LIII. 

V.  Metropolitan  Ry,  Co,  (1868)  L.  B-  rr.  1—4. 
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mandamus  should  not  issue  directed  to  *them,  commanding  them      Ex  parte 
to  issue  their  warrant  to  summon  a  jury  to  assess  compensation,        "^st^ 
under  the  Lands  Glauses  Consolidation  Act,  8  &  9  Vict.  c.  18,  for 
certain  leind  required  by  the  Company. 

The  following  facts  appeared  upon  the  affidavits.    In  May,  1848, 
the  Railway  Company  requiring  certain  land  in  the  occupation  of 
Mr.  Senior,  for  the  purposes  of  their  railway,  gave  him  the  proper 
notice  under  the  18th  section  of  8  &   9  Vict.  c.  18,  the  Lands 
Clauses  Consolidation  Act,  that  they  were  willing  to  treat  for  its 
purchase.     Mr.  Senior,  in  the  following  month  sent  in  his  claim, 
and  signified  his  election  under  the  23rd  section  of  the  Act  to  pro- 
ceed by  arbitration.     Two  arbitrators  were  accordingly  appointed, 
but  some  delay  took  place  in  their  meeting,  and  when  they  did 
meet,  they  could  not  agree  on  the  appointment  of  an  umpire  as 
required  by  the  27th  section.     An  application  was  then  made  to 
the  Board  of  Trade,  under  the  28th  section,  to  appoint  an  umpire, 
but  was  refused  on  the  ground  that  they  had  no  power  to  do  so,  as 
more  than  three  months  had  elapsed  since  the  appointment  of  the 
arbitrators.      A   few  days   afterwards,   namely,   on  the  19th   of 
February,  1849,  the  claimant's  soUcitor  wrote  to  the  solicitors  of 
the  Company,  formally  demanding  that  the  Company  should  issue 
their  warrant  to  the  sheriff  to  summon  a  jury  to  settle  and  assess 
the   compensation  due  to  the  claimant,  and,  as  a  preparatory 
step,  should  forthwith  give  the  notice  required  by  the  Act  before 
issuing  such  warrant;  and  giving  notice   that  in  the  event  of 
their  neglecting  to  do   so  for  one  week,  an  application  would 
be    made    to    this    Court  for  a  mandamus  to  compel  them   to 
issue  such  warrant  and  give  such  notice.     On  the  20th  of  April 
following,  a  notice  of  relinquishment  of  the  right  and  intention 
of  the  Company  to  take  the  land,  was  sent  by  the  Company's 
solicitors  to  the  solicitor  of  the  claimant.     It  recited  the  Com- 
pany's original  notice  to  treat  for  the  purchase  of  the  claimant's 
land,   and   that  in  consequence  of  certain  deviations  from   the 
line  of  railway  as  originally  proposed,  the  Company  would  not 
require   the   *claimant's   land ;    and   stated    that  they  therefore        \  '38  ] 
withdrew  their  original  notice  to  treat,  offering  to  pay  all  costs 
legally   incurred.     No  other  demand  had  been   made   upon   the 
Company  to  issue  tlieir  warrant,  than  the  one  above-mentioned ; 
nor  was  there  any  direct  refusal  in  terms  upon  the  part  of  the 
Company  stated.    It  appeared  upon  the  affidavits  that  the  Company 
had  a  secretary. 

R.E. — VOL.  LXXXII.  CI 
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Ex  parte  J.  S,  Wortley  and  Wells  showed  cause : 

Skmior. 

The  proceedings  by  arbitration  in  this  case  having  failed,  the 

claimant  was  boand  to  proceed  under  the  68th  section  of  the  Act. 

The  sections  18  to  28,  regulate  the  proceedings  where  the  Company 

give  notice  of  their  intention  to  take  the  lands.     The  28rd  section 

enacts,   that   "if   when  the   matter  shall  have  been  referred  to 

arbitration,  the  arbitrators  or  their  umpire  shall  for  three  months 

have  failed  to  make  their  or  his  award,  or  if  no  final  award  shall 

be  made,  the  question  of  such  compensation  shall  be  settled  by  the 

verdict  of  a  jury  as  hereinafter  provided."    The  latter  words  refer 

to  the  68th  section,  which  requires  the  Company  to  issue  their 

warrant  to  the  sheriff  to  summon  a  jury  to  assess  compensation 

within  twenty-one  days  after  receiving  a  notice  from  the  claimant 

for  that  purpose ;  which  notice  is  to  contain  a  statement  of  "  the 

nature  "  of  the  claimant's  ''  interest  '*  in  the  land  and  the  "  amount 

of  the  compensation  so   claimed."     The  claimant  here  has  not 

brought  himself  within  the  terms  of  the  section,  for  he  has  not 

given  a  sufficient  notice  to  the  Company.    The  notice  relied  on 

contains  no  statement  of  the  claimant's  interest  or  of  the  amount 

claimed,  as  required  by  the  68th  section.    Besides,  it  is  given  to 

the  Company's  solicitors ;  whereas  it  ought  to  have  been  served 

according  to  the  184th  section  at  the  Company's  offices  or  on  their 

secretary.    Even  if  there  was  a  sufficient  notice  properly  served, 

there  has  been  no  direct  refusal  on  the  part  of  the  Company  to 

issue  their  warrant,  upon  which  to  found   an  application  for  a 

mand(imu8;  and  the  only  remedy  of  the  claimant,  if  any,  is  by 

action. 

r  39  -1  Knoivles,  in  support  of  the  rule : 

It  is  a  mistake  to  suppose  that  the  68th  section  in  any  way 
relates  to  proceedings  like  the  present.  It  has  reference  to  a 
totally  different  state  of  circumstances,  namely,  where  the  Company 
have  taken  land  for  the  purposes  of  their  Act,  without  any  previous 
offer  to  purchase;  and  the  words  "hereinafter  provided,"  in  the 
23rd  section  may  be  referred  to  other  sections,  such  as  the  d8th 
and  following  sections.  The  only  question  then  is,  has  there  been 
a  sufficient  demand  and  refusal?  The  demand  is  sufficiently 
served  on  the  attornies  of  the  Company.  If  they  are  the  Company's 
agents  for  the  purpose  of  giving  a  notice  of  relinquishment,  they 
must  be  their  agents  to  receive  notices  like  the  present.  The 
134th  section  applies  only  to  proceedings  "at  law  or  in  equity." 
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(WiGHTMAN,  J. :   I  do  not  think  so.)  Esparto 

Sbniob. 

As  to  there  being  no  refusal  on  the  part  of  the  Company,  it  is  not 
necessary  that  there  should  be  a  direct  refusal  if  the  Court  can 
infer  a  refusal  from  their  neglect. 

Willes,  amicus  curia,  mentioned  the  case  of  Reg.  v.  South 
Eastei-n  Railway  Company  (i),  in  which  he  had  relied  on  a  similar 
objection  to  the  one  now  taken ;  but  the  Court  held  that  the  only 
notice  necessary  to  be  given  was  one  that  would  satisfy  the  Court 
that  there  had  been  a  neglect  by  the  Company  to  perform  their 
duty. 

WlOHTMAf?,  J. : 

The  Master  (2)  informs  me  that  in  the  case  cited,  it  was  held  that 
no  precise  or  formal  notice  was  required  to  be  given,  but  merely 
that  enough  should  appear  to  satisfy  the  Court  that  the  Company 
refuse  to  issue  their  warrant.  I  think  it  is  sufficiently  shown,  in 
the  present  case,  that  the  Company  refuse  to  issue  their  warrant, 
and  therefore,  it  must  be  governed  by  the  case  cited. 

With  respect  to  the  68th  section,  I  think  it  is  clear  that  that        [  io  ] 
section  does  not  apply  to  a  case  like  the  present. 

Mr.  Senior  is  in  the  same  situation  as  if  he  had  not  agreed  to 

submit  the  matter  to  arbitration,  in  which  case  it  was  for  the 

Company  to  issue  their  warrant.    Enough  appears  to  satisfy  me, 

that  they  have  not  done  so,  and  the  rule  for  a  mandamus  must, 

therefore,  be  made  absolute. 

Ride  absolute. 


BEAT  V.  The   SOUTH  EASTERN   RAILWAY  i849. 

COMPANY.  f^j 

(7  Dowl.  &  L.  307—311;  S.  0.  19  L.  J.  Q.  B.  11 ;  14  L.  T.  184.) 

The  costs  of  any  *'8uch  inquiry"  iu  the  d2nd  section  of  the  Lands 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  refer  to  the  inquiry 
spoken  of  in  the  earlier  part  of  the  dlst  section;  namely,  where  the 
landowner  recovers  more  than  the  sum  offered  by  the  Company. 

Where,  therefore,  he  recovers  less  or  an  equal  sum,  the  Company  is 
entitled  only  to  one-half  of  the  formal  costs  of  the  inquiry,  and  not  to 
one-half  of  the  costs  of  witnesses,  and  counsel  also. 

HoQOiys  moved  for  a  rule,  calling  upon  the  Master  to  review 
his  taxation  herein. 

(1)  a.  B.  Hilary  Tenn,  1849.    Not  (2)  Master  Eobinsou. 

reported. 

61—2 


964  1849.     Q.  B.     7  DOWL.  &  L.  807—808.  [b.b. 

Brat  It  appeared  that  the  South  Eastern  Railway  Company  had  given 

South  notice  under  one  of  their  private  Acts  of  Parliament,  to  a  Mr.  Bray, 
Ri^LWAY  Co  *^**'  ^®y  ^®q^i^®^  ^is  land  for  the  purposes  of  the  Act ;  and  at  the 
same  time  offered  1,000Z.  for  his  estate  and  interest  therein.  This 
offer  was  rejected  by  Mr.  Bray,  who  claimed  doable  that  sum. 
The  Company  issued  their  warrant  to  the  sheriff,  to  summon  a  jury 
to  assess  the  compensation  to  be  paid;  and  the  jury  found  a 
verdict  for  1,000Z.,  being  the  sum  previously  offered.  Upon  the 
[  *308  ]  taxation  before  the  Master,  under  the  52nd  section  of  *the  Lands 
Clauses  Consolidation  Act,  8  &  9  Vict.  c.  18,  the  Master  refused  to 
tax  to  the  defendants  any  costs,  anterior  to  those  of  summoning, 
impannelling,  and  returning  the  jury.  He  also  refused  to  allow 
any  costs  in  respect  of  counsel,  attorneys,  or  any  other  expenses 
beyond  the  sheriff's  charges,  the  officers'  fees  in  summoning  the 
jury,  the  expenses  of  the  special  jury,  and  the  usual  expenses 
attendant  on  the  taxation. 

Hoggins  : 

According  to  the  case  of  Ross  v.  Yoi'k,  d-c.  Railway  Company  (i), 
it  will  perhaps  be  objected,  that  the  taxation  by  the  Master's 
certificate  under  the  52nd  section  of  the  Lands  Clauses  Consolida- 
tion Act,  8  &  9  Vict.  c.  18,  cannot  be  received  by  this  Court ;  the 
reference  being  to  him  as  an  original  arbitrator,  and  not  by  virtue 
of  any  power  delegated  to  him  by  this  Court.  But  the  decision  in 
that  case,  which  is  that  of  a  single  Judge,  has  been  since  under  the 
consideration  of  the  full  Court.  It  is  not  sought  to  question  the 
correctness  of  that  decision,  unless  the  Court  is  clearly  of  opinion 
that  the  Master  is  wrong  in  the  view  that  he  has  taken  of  the 
construction  of  the  Act.  The  sections  of  the  Lands  Clauses  Con- 
solidation Act,  which  regulate  the  proceedings  to  be  taken,  where 
the  amount  of  compensation  is  to  be  ascertained  by  inquiry  before 
a  jury,  commence  at  section  39.  The  present  question  arises  upon 
the  construction  to  be  put  upon  sections  51  and  52.  Section  51 
enacts,  that  "on  every  such  inquiry  before  a  jury,  where  the 
verdict  of  the  jury  shall  be  given  for  a  greater  sum  than  the  sum 
previously  offered  by  the  promoters  of  the  undertaking,  all  the 
costs  of  such  inquiry  shall  be  borne  by  the  promoters  of  the  under- 
taking ;  but  if  the  verdict  of  the  jury  be  given  for  the  same  or  a 
less  sum  than  the  sum  previously  offered  by  the  promoters  of  the 
undertaking,"  *'  one-half  of  the  costs  of  summoning,  impannelling, 
(1)  79  K.  K.  8U7  (5  Dowl.  &  L.  695). 
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and  returning  the  jury,  and  of  taking  the  inquiry  and  recording  the  Bray 
verdict  *and  judgment  thereon,  in  case  such  verdict  shall  be  taken,  south 
shall  be  defrayed  by  the  owner  of  the  lands,  and  the  other  half  by  _  extern 

liAILWAY  Co. 

the  promoters  of  the  undertaking,  and  each  party  shall  bear  his  |*  •^qs)  ] 
own  costs,  other  than  as  aforesaid,  incident  to  such  inquiry."  Here 
the  verdict  of  the  jury  was  for  the  same  sum  as  had  been  previously 
offered  ;  and,  therefore,  the  case  comes  within  the  second  branch  of 
the  51st  section,  by  which  ''  one-half  of  the  costs  of  summoning, 
irapannelling,  and  returning  the  jury,  and  of  taking  the  inquiry, 
and  recording  the  verdict  and  judgment  thereon,"  is  to  be  defrayed 
by  the  owner  of  the  lands.  Then  comes  the  52nd  section,  the 
marginal  note  of  which  is  ''particulars  of  the  costs;"  and  that 
section  enacts,  that  "  the  costs  of  any  such  inquiry  shall,  in  case  of 
difference,  be  settled  by  one  of  the  Masters  of  the  Court  of  Queen's 
Bench,"  &c.,  "on  the  application  of  either  party,  and  such  costs 
shall  include  all  reasonable  costs,  charges  and  expenses  incurred  in 
summoning,  impannelling,  and  returning  the  jury,  taking  the 
inquiry,  the  attendance  of  witnesses,  the  employment  of  counsel 
and  attornies,  recording  the  verdict  and  judgment  thereon,  and 
otherwise  incident  to  such  inquiry."  Unless  the  words,  "the 
costs  of  any  such  inquiry,"  are  to  be  held  as  referring  solely  to  the 
first  branch  of  the  51st  section,  the  Company  here,  it  is  submitted, 
are  entitled  to  one-half  of  those  costs  which  the  Master  has 
disallowed.  They  are  entitled  to  "one-half  of  the  costs  of" 
"  taking  the  inquiry,"  and  the  52nd  section  defines  what  those 
costs  are. 

(Fatteson,  J. :  Those  words  are  used  again  in  the  52nd  section, 
as  being  included  in  "the  costs  of  any  such  inquiry,"  and  seem  to 
intend  something  different  from  the  costs  of  witnesses  and  counsel. 
If  the  52nd  section  is  to  be  read  as  applying  only  to  the  first  branch 
of  the  5l8t  section,  then  the  words,  "  taking  the  inquiry,"  have  a 
definite  meaning.  The  construction  you  contend  for  would  render 
them  inoperative.) 

The  intention  of  the  Legislature,  it  is  submitted,  must  have  been, 

that  where  a  landowner  vexatiously  refuses  to  accept  a  sum  which 

the  jury  consider  is  the  value  of  his  land,  he  should  *be  made  to      [  *3io  ] 

bear  half  the  costs  to  which  the  Company  are  put  in  going  before 

a  jury. 

Cur,  adv,  vult. 


South  v\  ithout  giving  any  opinion  as  to  whether  this  Court  has  power 

Railway  Co.  to  review  a  taxation  by  the  Master,  under  the  52nd  section  of  the 
Lands  Clauses  Consolidation  Act,  I  have  considered  the  question, 
whether,  assuming  that  it  has,  I  can  see  that  the  Master,  in  the 
present  case,  has  come  to  a  wrong  conclusion,  in  the  construction 
which  he  has  put  upon  this  statute,  and  I  do  not  think  that  he  has. 

The  51st  section  provides,  in  substance,  that  where  the  claimant 
succeeds,  "all  the  costs  of  such  inquiry  shall  be  borne"  by  the 
Company.  And  the  52nd  section  says,  that  "  the  costs  of  any  such 
inquiry  shall "  *'  be  settled  by  one  of  the  Masters,"  &c.,  "  and  such 
costs  shall  include  all  reasonable  costs,  charges,  and  expenses 
incurred  in  summoning,  impannelling,  and  returning  the  jury, 
taking  the  inquiry,  the  attendance  of  witnesses,  the  employment  of 
counsel  and  attorneys,  recording  the  verdict  and  judgment  thereon, 
and  otherwise  incident  to  such  inquiry."  There  is  no  doubt,  there- 
fore, that  where  the  claimant  succeeds  in  obtaining  by  the  verdict 
of  the  jury  a  larger  sum  than  the  one  previously  offered,  he  is 
entitled  to  the  costs  of  witnesses  and  counsel. 

But  the  51st  section  goes  on  to  say,  that  when  the  Company 
succeeds,  and  the  claimant  recovers  only  the  same  or  a  less  sum 
than  that  previously  offered,  that  then,  not  "all  the  costs  of 
such  inquiry,"  nor  "  half  the  costs  of  such  inquiry ; "  but 
"one-half  of  the  costs  of  summoning,  impannelling,  and  return- 
ing the  jury,  and  of  taking  the  inquiry  and  recording  the 
verdict  and  judgment  thereon,"  "  shall  be  defrayed  by  the  owner 
of  the  lands,  and  the  other  half  by  the  promoters  of  the  under- 
taking, and  each  party  shall  bear  his  own  costs,  otherwise  than  as 
aforesaid,"  that  is,  "other  than  the  costs  of  summoning"  &c., 
"incident  to  such  inquiry."  It  seems  to  me,  therefore,  that  the 
[•HI I  ]  Legislature  *meant,  that  in  such  a  case,  the  landowner  and  the 
Company  should  share  what  may  be  termed  the  formal  codts ;  and 
that  each  party  should  bear  their  own  costs  over  and  above  the 
formal  costs.  It  may  be  remarked,  that  in  the  52nd  section,  the 
words  "  the  attendance  of  witnesses,  the  employment  of  counsel  and 
attorneys,"  are  interposed  between  the  words  "  taking  the  inquiry," 
and  "recording  the  verdict."  I  do  not  see  how  any  other  con- 
struction can  be  put  upon  these  sections ;  for  the  claimant  is  clearly 
to  bear  one-half  of  the  costs,  and  yet  if  the  witnesses  and  counsel 
were  to  be  added,  the  claimant  might  spend  2002.,  whilst  the  Com- 
pany spent  only  1001.,  and  yet  these  must  be  added  together  and 
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divided ;  so  that  the  Company  would  then  he  the  loser,  which  was  Bray 

clearly  not  the  intention  of  the  Legislature.  South 

,  Eastern 

I,  therefore,  think  that  the  Master  was  quite  correct  m  the  con-  r^il^j^^^  Co. 

elusion  to  which  he  came,  and  that  no  rule  ought  to  be  granted. 

Rule  rejused. 
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1847,  BAIL   COURT. 

May  5,  7.  ^ 

JJaJiTimH,  EAST     V.    SMITH  (I). 

^^^,  ^Y^  ('-  Bail  Court  Eeports,  23—27 ;  S.  C.  4  Dowl.  &  L.  744 ;  16  L.  J.  Q.  B.  292 ; 

11  Jur.  412.) 

To  render  a  party  to  a  bill  of  exchange  (other  than  the  acceptor)  liable, 
some  intimation  should  be  conveyed  to  him,  not  only  that  the  bill  is  dis- 
honoured, but  that  he  is  looked  to  for  payment.  Where,  therefore,  the 
defendant,  who  was  the  indorser  of  a  bill,  was  informed,  in  the  course  of 
conversation  with  a  person  not  a  party  to  the  bill,  but  who  was  a  foreman 
to  a  prior  indorsee,  that  the  bill  had  been  dishonoured,  but  there  was  no 
evidence  that  he  had  any  authority  to  give  this  notice :  Held,  no  sufficient 
notice  of  dishonour. 

Assumpsit  by  indorsee  against  the  maker  of  a  bill  of  exchange. 
Plea,  no  due  notice  of  dishonour.  At  the  trial  before  the  Judge  of 
the  Sheriffs'  Court,  it  appeared  that  the  bill  of  exchange  in  question 
was  drawn  by  the  defendant  upon,  and  accepted  by  one  James 
Maclean,  on  the  22nd  of  September,  1846,  payable  one  month  after 
date,  whereby  it  would  become  due  on  Saturday,  the  24th  of 
October.  The  bill  was  then  indorsed  by  the  defendant  to  one 
AVilliam  Day,  who  then  indorsed  it  to  the  plaintiff.  In  support  of 
the  plaintiff's  case  his  son  was  called,  who  stated  that  on  Saturday, 
the  24th  of  October,  he  called  on  the  acceptor,  who  said  he  would 
pay  it  on  Monday,  and  that  afterwards,  on  the  same  day,  he  called 
at  the  drawer's,  and  there  saw  a  person  of  the  name  of  Pritchard, 
who  was  foreman  to  William  Day  (the  party  who  indorsed  to 
plaintiff),  and  told  him  what  had  occurred,  that  Maclean  had  not 
paid.  Pritchard  was  then  called,  who  stated  that  after  the  plain- 
tiff's son  had  told  him  about  the  bill,  the  defendant  himself  called 
at  nine  o'clock  in  the  evening,  and  asked  if  the  bill  had  been  taken 
up,  **  Maclean's  bill,"  that  he,  Pritchard,  told  him  "  No,  and  that 
East  had  presented  it,  and  it  was  not  taken  up."  William  Day  (the 
indorsee)  then  deposed  that  he  saw  East,  the  plaintiff's  son,  on  the 
day  the  bill  was  due,  and  that  he  told  him  it  was  dishonoured,  and 
that  on  the  next  Sunday  the  defendant  himself  called  about  it,  and 
that  he  (Day)  told  him  that  Maclean  had  not  taken  it  up.  Upon 
this  it  was  objected,  on  the  part  of  the  defendant,  that  there  was 
[  •'2i  ]  no  sufficient  notice  of  dishonour.  *The  case,  however,  went  to  the 
jury,  who  found  for  the  plaintiff,  leave  having  been  reserved  to 

(1)  Bills  of  Exchange  Act,  1882,  as  being  the  shortest,  and  also  because 
ss.  48,  49.  [This  report  is  here  pre-  the  volume  from  which  it  is  taken  is 
ferred  to  the  other  contemporary  ones,      now  scarce. — ^F.  P.] 
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enter  a  nonsuit.     Cairie  accordingly,  in  Hilary  Term,  obtained  a        East 
rule,  calling  upon  the  plaintiff  why  the  verdict  should  not  be  set       smith. 
aside,  and  a  nonsuit  entered. 

Martin  now  showed  cause  : 

So  that  the  party  from  whom  payment  is  sought  had  actual 
notice  of  dishonour  in  due  time,  it  is  immaterial  from  whom  he 
received  that  notice.  In  this  case  Ihe  defendant,  who  was  the 
drawer,  was  informed  on  the  day  of  the  dishonour  that  it  had  not 
been  paid,  and  although  this  information  was  derived  from  a  party 
who  was  not  the  holder  of  the  bill,  or  a  party  to  it,  it  is  immaterial, 
the  fact  of  his  having  the  knowledge  conveyed  to  him  was  all  that 
was  required,  since  it  is  not  now  necessary  that  he  should  be 
informed  in  express  terms  that  he  is  looked  to  for  payment,  and  if 
there  was  any  question  as  to  the  authority  of  Pritchard  to  give  such 
notice  of  dishonour,  that  was  a  question  for  the  jury,  which  they 
have  decided  by  their  verdict.  The  evidence  is  co-extensive  with 
the  allegation  in  the  declaration,  that  the  acceptor  did  not  pay  the 
bill,  although  the  same  was  duly  presented  to  him  for  payment  on 
the  day  when  it  became  due,  ''  of  which  the  defendant  then  had 
notice,"  and  it  cannot,  according  to  the  ordinary  rules  of  evidence, 
be  necessary  to  prove  more  than  is  alleged  in  the  declaration.  The 
evidence  clearly  shows  that  the  defendant  had  notice  of  the 
dishonour,  and  he  must  have  known  that  he  was  looked  to  for 
payment:  Furze  v.  Sharwood{i),  Solarte  v.  Palmer  (2),  Letvis  v. 
Goinpertz{^). 

CoiTie,  in  support  of  the  rule :  [  25  ] 

It  is  a  fallacy  to  call  this  a  notice ;  it  was  merely  a  loose  conversa- 
tion, and  that  too  with  a  party  who  had  no  authority  whatever  to 
give  notice.  The  cases  cited,  therefore,  are  not  in  point,  and  the 
principles  illustrated  by  them  are  not  applicable  to  the  present 
case.  The  defendant  had  no  intimation  from  any  one  whatsoever 
that  he  was  looked  to  for  payment,  which  is  an  ingredient  which 
must,  in  some  shape  or  other,  exist  in  every  such  notice,  if  after- 
wards to  be  made  the  foundation  of  an  action.  Nor  can  it  be  said 
that  this  was  a  question  of  fact  for  the  jury,  for  it  is  contended  for 
the  defendant  that  there  was  in  fact  no  notice,  or  in  other  words, 

(1)  2  Q.  B.  388.  8  Bligh,  N.  S.  874). 

(2)  37  B.  B.  34  (2  CI.  &  Fin.  93;  (3)  6  M.  &  W.  399. 
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Bast        that  putting  all  that  was  said  together,  it  did  not  amount  to  a 
Smith.       notice,  which  is  wholly  a  question  of  law  for  the  Court. 

Cvr.  adv.  vulL 

^«y7.  COLBMDOE,   J.: 

I  am  of  opinion  that  this  rule  should  be  made  absolute,  there 
being  no  sufficient  evidence  of  the  notice  of  dishonour.  It  is  now 
well  established  that  when  notice  of  dishonour  is  given,  not  by  the 
holder  of  the  bill,  there  should  be  such  an  intimation  conveyed  as 
my  brother  Parke  speaks  of  in  Lewis  v.  Gompertz  (i),  that  "  the  three 
facts  required  to  be  conveyed  in  every  notice  of  dishonour  must  be 
conveyed  to  the  mind  of  the  person  to  whom  it  is  addressed,  in  a 
written  or  verbal  notice,  either  expressly  or  so  connected  with  each 
other  as  to  leave  no  reasonable  doubt  upon  his  mind  as  to  their 
meaning,  namely,  first,  that  the  bill  was  presented  when  due; 
secondly,  that  it  was  dishonoured;  and,  thirdly,  that  the  party 
addressed  is  to  be  held  liable  for  the  payment  of  it."  It  was 
upon  the  last  of  these  three  matters  that  the  question  turns,  and 
[  ♦26  ]  *JVfr.  Martin  contended  strongly  upon  the  authority  of  Letcis  v. 
Gompertz,  that  the  notice  was  sufficient,  for  in  that  case  it  was  held 
that  the  notice  was  good,  although  it  did  not  in  express  terms 
inform  the  party  that  he  was  looked  to  for  payment:  and  he 
further  grounded  his  argument  upon  the  form  of  the  declaration  in 
these  cases,  which  merely  alleges  that  the  bill  was  presented  for 
payment  when  it  became  due  and  was  not  paid,  of  which  the 
defendant  had  notice,  and  that  the  proof  need  not  go  beyond  the 
allegation  in  the  declaration,  which  says  nothing  of  the  party  being 
required  to  pay  the  amount ;  but  I  confess  I  thought  there  was  not 
much  force  in  this  argument,  for  the  allegation  of  notice  includes 
all  the  facts  necessary  to  constitute  a  good  notice.  As  to  the  obser- 
vations of  Lord  Denman,  in  Furze  v.  Sharwood,  he  is  there  speaking 
of  the  proper  effect  to  be  given  to  a  notice  of  dishonour,  and,  he 
says, ''  To  what  purpose  is  such  an  intimation  but  to  give  the  party 
notice  that  he  is  looked  to  for  payment."  But  these  are  merely 
observations,  and  must  be  taken  as  they  were  thrown  out.  Now 
we  can  very  well  understand  that  an  intimation  may  be  given  by  a 
party  without  its  being  suggested  that  he  is  looked  to  for  payment. 
In  the  present  case  the  notice  was  merely  verbal,  and  there  is 
certainly  a  distinction  between  such  a  notice  and  a  written  one,  as 
very  much  more  importance  would  be  attributable  to  such  a  notice 

(1)  6  M.  &  W.  399. 
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than  to  merely  a  verbal  one,  as  a  great  deal  would  depend  upon  the 
manner  in  which  the  latter  kind  of  notice  may  have  been  given. 
In  the  present  case  the  notice  was  verbal  only ;  and  it  appears  that 
the  bill  having  been  dishonoured,  the  holder  called  upon  the 
drawer,  and  there  saw  Pritchard,  who  was  the  foreman  of  Day,  and 
told  him  what  had  occurred.  Pritchard  then  gave  his  evidence,  and 
stated  that  East  called  on  Saturday  about  the  bill,  *and  that  after- 
wards, on  the  same  day,  Smith  called,  and  was  told  by  Pritchard 
that  it  had  not  been  taken  up,  and  nothing  more.  But  there  is 
no  evidence  whatever  that  Pritchard  had  any  authority  to  give  this 
notice,  and  although  it  is  stated  that  he  was  Day's  foreman,  it  is 
not  even  shown  what  the  particular  business  of  Day  was,  and  I 
cannot  say  from  the  evidence  that  it  must  be  taken  that  Pritchard 
had  any  authority  to  give  this  notice.  Then  Day  is  called  as  a 
witness,  and  he  says  that  East  called  on  the  Saturday,  and  told 
him  that  the  bill  had  been  dishonoured,  and  that  on  the  Sunday 
Smith  called,  and  Day  told  him  it  was  not  taken  up.  Under  all 
these  circumstances  it  is  perfectly  ambiguous  whether  Pritchard 
had  any  authority  to  give  the  notice  of  dishonour,  and  I  think  I 
cannot  draw  any  inference  that  he  had.  I  think,  therefore,  there 
was  no  sufficient  proof  of  notice  of  dishonour,  and  that  the  rule 
should  be  absolute  for  a  new  trial. 

Rtde  absolute. 


East 

r. 
Smith. 


[*27] 


EASTMAN  V.  TYLER. 

(2  Bail  Court  Eeports,  136—140.) 
A  particular  of  set-off  for  20/.  I2s,  6d,,  was  in  the  following  form : 


'To 


fitting  up  a  shop  in  A.  Street,  with  one'pair  of  glass  doors,  fanlight,  lock, 
bolts,  and  hinges,  to  a  partition  to  ditto,  and  moulding,  all  complete,  and 
fitting  up  shop  window  with  glass  case  and  linings,  and  sundry  work, 
nails,"  &c.  On  the  hearing  of  a  reference  of  the  cause  before  a  legal 
arbitrator,  the  value  of  all  the  specified  work  named  in  the  particular  was 
proved  to  be  worth  91,,  but  under  the  words  in  the  particular,  "sundry 
work,  nails,"  &c.,  the  arbitrator  (subject  to  the  opinion  of  this  Court), 
admitted  evidence  of  other  work  done  about  the  premises,  to  the  amount 
of  10/.  U. : 

Held,  that  the  evidence  was  rightly  received  by  the  arbitrator,  and  if 
the  plaintiff  was  misled  or  taken  by  surprise  by  the  particular,  he  should 
have  asked  for  an  adjournment  of  the  reference,  to  have  enabled  him  to 
answer  the  evidence  as  to  that  claim. 

This  was  a  rule  obtained  by  M.  Chambers  on  the  24th  of  May 
last,  calling  on  the  defendant  to  show  cause  why  a  verdict  should 
not  be  entered  for  the  plaintiff  in  this  cause,  pursuant  to  the 


1847. 
JuneU, 

Bail  Court 
[136] 
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Eastman     certificate  of  the  arbitrator  given  herein.     In  this  cause,  it  appeared 
Tyler.       ^^^^  ^^^^  defendant  pleaded  a  set-off,  and  in  pursuance  of  an  order 
of  Mr.  Justice  Erle,  made  on  the  8th  day  of  March,  1847,  the 
following  particulars  of  set-off  were  delivered. 

'*  The  following  are  the  particulars  of  the  defendant's  set-off  in 
this  action,  delivered  in  pursuance  of  the  order  of  the  Honourable 
Mr.  Justice  Eble,  dated  the  8th  day  of  March,  1847. 

"  1846,  March.  £    «.    rf. 

"  To  fitting  up  a  shop  in  Anderson  Street,  with  one 

pair  glass  doors,  and  fanlight  and  bolts  and  hinges  to  a 

partition   to  ditto,  and  mouldings  all   complete,  and 

fitting  up  shop  window  with  glass  case  and  linings,  and 

sundry  work,  nails,  &c. 20  12     6 

*'  To  one  quarter's  rent  of  house.  No.  9,  Anderson 
Street,  from  Lady  Day,  1846,  to  Midsummer,  1846        .    12  10    0 
"  Dated  this  11th  day  of  March,  1847- 

"  Yours,  &c.,  Nation  and  Nealb, 

"  Orchard  Street,  Portman  Square, 
*  To  Mr.  Joseph  Kino,  the  "  Defendant's  Attorney. 

Plaintiff's  Attorney  or  Agent." 

[  137  J  The  cause  was  referred  to  a  legal  arbitrator  by  an  order  of 

reference  made  on  the  28th  of  April,  who  proceeded  with  the 
reference,  and  examined  witnesses  on  both  sides,  after  wiiich  he 
gave  the  following  certificate. 

"Having  heard,  examined,  and  considered  the  allegations  and 
proofs  of  both  the  said  parties,  humbly  states  the  following  question 
for  the  opinion  of  this  honourable  Court.  The  defendant's  par- 
ticulars of  set-off  delivered  under  an  order  of  Mr.  Justice  Erlk, 
dated  the  8th  March,  1847,  are  as  follows,  viz. : 

"  March,  1846.  i    s.    d. 

*'  To  fitting  up  a  shop  in  Anderson  Street,  with  one 
pair  of  glass  doors  and  fanlight,  lock  and  bolt  and 
hinges  to  a  partition  to  ditto,  and  moulding  all  com- 
plete, and  fitting  up  shop  window  with  glass  case  and 
linings,  and  sundry  work,  nails,  Sec 20  12    6 

"  The  amount  due  to  the  defendant  for  the  work  so  particularized, 
that  is  to  say,  '  for  the  fitting  up  a  shop  in  Anderson  Street,  with 
one  pair  of  glass  doors  and  fanlight,  lock  and  bolts  and  hinges,  to  a 
partition  to  ditto,  and  mouldings  (ill  complete,  and  fitting  up  shop 
window  with  glass  case  and  linings,'  is  nine  pounds.    The  amount 
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of  other  work  done  about  the  premises,  and  included  under  the  Eastmak 
term  'sundry  work,'  is  ten  pounds  and  one  shilling,  making  tyles. 
together  nineteen  pounds  and  one  shilling.  The  plaintiff  objected 
to  any  evidence  being  given  under  these  particulars  of  set-off  of 
more  than  the  work  specified,  constituting  the  nine  pounds,  and  I 
received  the  evidence  of  the  residue  subject  to  that  objection.  *If  [  *13^  1 
the  Court  shall  be  of  opinion  that  the  evidence  of  the  set-off  under 
the  words  'sundry  work*  to  the  amount  of  ten  pounds  and  one 
shilling,  ought  not  to  have  been  received,  then  I  certify  that  a 
verdict  for  the  plaintiff  should  be  entered  for  eight  pounds  and  fifteen 
shillings  debt,  and  one  shilling  damages,  but  if  the  Court  should 
be  of  opinion  that  such  evidence  was  properly  received,  then  I  certify 
.  that  a  verdict  should  be  entered  for  the  defendant.  And  I  furilier 
certify  that  in  either  case  the  costs  of  the  reference  and  certificate  are 
to  be  paid  by  the  said  parties  in  equal  moieties.  As  witness  my  hand 
this  third  day  of  May,  one  thousand  eight  hundred  and  forty- seven. 

" Arbitrator." 

The  present  rule  having  been  obtained, 

Millej*  now  showed  cause : 

The  point  stated  by  the  arbitrator  for  the  opinion  of  the  Court  in 
this  case  is  a  very  short  one,  and  is  simply  whether  the  defendant 
is  entitled  under  the  words  "and  sundry  work,  nails,  &c.,"  to  give 
evidence  of  work  done  about  the  premises,  and  not  more  particu- 
larly specified :  it  is  submitted  that  the  particulars  are  quite  large 
enough  to  authorize  the  arbitiator  in  admitting  the  evidence,  and 
so  the  verdict  must  be  entered  for  the  defendant ;  if  the  plaintiff 
thought  that  the  particulars  were  too  general,  he  should  have 
applied  for  further  and  better  particulars;  it  is  clear  that  the 
work  was  done,  and  therefore  must  have  been  all  within  the  plain- 
tiff's notice.  There  is  no  case  to  be  cited  in  which  evidence  has 
been  shut  out  because  particulars  are  too  vague,  but  the  cases  are 
all  as  to  variance ;  if  they  are  intelligible  to  a  reasonable  extent, 
and  not  *calculated  to  mislead,  it  is  always  suflScient.  If  the  party  [  *139  ] 
is  misled,  he  must  show  satisfactorily  how  he  was  misled,  and  if 
he  had  been  so  in  this  case  he  might  have  had  an  adjournment  to 
enable  him  to  meet  the  evidence.  It  is  to  be  remarked  here  that 
the  plaintiff  does  not  venture  to  say  that  the  work  was  not  done ; 
at  all  events  this  was  a  case  entirely  for  the  arbitrator  to  decide, 
and  he  has  admitted  the  evidence ;  in  all  points  of  view,  therefore, 
this  rule  must  be  discharged  and  a  verdict  entered  for  the  defendant. 
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Eabtmak  M.  Chambers  {Lush  with  him),  in  support  of  the  rule : 

t, 
Tylbb.  The  particulars  of  set-ofif  delivered  in  this  case  are  clearly  not 

sufficient  to  enable  the  arbitrator  to  admit  the  evidence  which  was 
given  before  him.  The  rule  is  laid  down  in  Archbold's  Practice, 
vol.  2,  page  1261,  where  he  speaks  of  the  effect  of  particulars  of 
demand  on  the  proceedings  and  evidence  in  a  cause,  and  the  strict- 
ness required  therein :  "  The  object  however  of  this  strictness  is, 
that  the  opposite  party  may  know  what  will  be  attempted  to  be 
proved  against  him  at  the  trial,  and  prepare  his  evidence  accord- 
ii^gly;"  and  he  goes  on  to  say,  that  a  mistake  ''as  to  dates  or 
other  matters  not  calculated  to  mislead  will  not  be  deemed  material." 
But  in  the  case  now  before  the  Court,  the  particular  was  calcu- 
lated to  mislead,  for  the  larger  part  of  the  claim  of  20Z.  12«.  M.  is 
put  in  as  an  accessory  merely  to  the  particular  under  the  words 
"sundry  work,  nails,  &c.,  &c. ;"  for  the  arbitrator  says,  by  his 
certificate,  that  if  he  excludes  the  extra  work,  only  9/.  was  due 
under  that  item  of  the  particular.  Here  the  defendant  misleads 
[  *H0  ]  the  plaintiff  by  beginning  *with  enumerating  specific  things,  and 
then  comprehending  larger  things  in  the  generality.  This  the 
Court  will  not  uphold,  as  it  would  lead  to  the  greatest  irregularity 
in  these  matters,  and  create  great  mischief. 

WiGHTMAN,  J. : 

If  I  were  satisfied  that  injustice  would  be  done  by  the  defendant's 
succeeding  in  this  case,  I  should  pause  before  I  discharged  the 
present  rule,  but  I  think  that  there  is  no  hardship  at  all  to  the 
plaintiff  by  the  evidence  being  admitted  by  the  arbitrator  under 
the  particular  as  it  stands.  If  the  plaintiff  was  not  quite  satisfied 
with  it,  he  should  have  taken  out  a  summons  for  further  and  better 
particulars.  He  knew  something  more  was  intended  than  the  9L ; 
he  must  have  known  that  he  owed  the  defendant  as  much  money 
as  the  defendant  owed  him,  yet  he  goes  on  with  the  action,  and  lies 
by,  thinking  he  could  take  advantage  of  what  he  thought  was  a 
defect  in  the  particular ;  if  he  had  been  misled  at  all,  he  might 
have  asked  for  an  adjournment,  which  would  have  been  granted  as 
a  matter  of  course  by  the  arbitrator ;  as  it  is,  I  think  the  evidence 
was  rightly  admitted,  and  that  the  verdict  ought  to  be  entered  for 
the  defendant ;  the  present  rule  will,  tlierefore,  be  discharged. 

livle  discharged. 
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Child 710 

BILL  OF  EXCHANGE  AND  PROMISSORY  NOTE— 1.  Accom- 
modation bill — Payment — Money  handed  to  acceptor  by  drawer  to  meet 
bill — Implied  contract— Bankruptcy — Revocation  of  authority — Money 
had  and  received.     Yates  y.  Hoppe .     429 
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BILL  OF  EXOHAKaE  AND  PBOMISSOB7  NOTE— 2.  Considera- 
tion—  Action  by  indorsee  against  acceptor  —  Indorsement  without 
consideration— Discharge — Payment  to  drawer— Pleading.  Milnes  v. 
Dawson •         •     939 

3.  Promissory    note  —  Plea  that    note    given    for    money 

advanced  to  maker  out  of  funds  of  friendly  loan  society — Payee  suing 
as  officer  of  society.     Lomas  y.  Bradshaw 476 

4.  Discharge— Satisfaction  of  bill  as  between  drawer  or  indorser 

and  indorsee  does  not  necessarily  enure  as  satisfaction  on  behalf  of 
acceptor,  or  discharge  him  from  liability  to  indorsee.  Joiies  v.  Broad- 
hurst   336 

d. Action  by  indorsee  against  executrix  of  drawer — Agree- 
ment between  indorsee  and  acceptor — Promise  to  suspend  proceedings 
against  acceptor  —  Consideration  —  Pleading—  Discharge  of  drawer. 
Moss  V.  Hall 556 

6.  Form — **  Credit  in  cash"  held  equivalent  to  order  to  pay. 

Eilisvn  V.  Cvliiugridye 444 

7.  Indorsement — ^Evidence  to  prove  indorsement  before  maturity. 

Lysuyhi  v.  Bryant 276 

8.  Notice  of  dishonour — Sufficiency  of  notice— Informal  notice 

given  to  indorser^y  person  not  party  to  bill  and  without  any  apparent 
authority  held  not  sufficient.     Etist  v.  Smith 968 

9.  By  whom  given — Notice  given  by  indorser  entitled  to  give 

notice  enures  for  benefit  of  subsequent  holder.     Lysayht  v.  Bryant   .     276 

10.  Cheque  —  Bon^  fide  holder  for  value  —  Company  —  Cheque 

signed  by  directors  and  secretai*y,  but  not  purporting  to  be  drawn  on 
behalf  of  Company.     Serrell  v.  Derbyshire,  dkc.  Bail,  Co,  ,        ,        .    532 

11.  Promissory   note— Form  —  Assurance  Company  —  Order    to 

cashier,  **  Thirty  days  after  date  credit  Mrs.  A.  or  order" — Form  not 
according  to  deed  of  settlement  of  Company.  Allen  v.  Sea,  Fire  and  Life 
Assurance  Co 447 

CHARITY  AND  CHARITABLE  TRUST— 1.  Church— Trust— Chapel 
in  England  for  use  of  congregation  in  strict  connexion  with  Estab- 
lished Church  of  Scotland — Disqualification  of  minister — Distinction 
between  trust  created  for  use  of  Nonconformists  generally  and  for  use 
of  an  existing  congregation  belongiog  to  particular  minister.  Att.-Qen, 
V.  Murdoch 172 

2.  School  —  Grammar    school  —  Removal    of    schoolmaster  — 

Discretion  of  trustees — Appointment  of  trustees  by  Lord  Chancellor, 
validity  of— Costs  of  petition.     Doe  d.  Childe  v.  Willis         ,  .     916 

3. Ecclesiastical  foundation — Removal  of  head  master 

— Officer  of  cathedral  church — Statutes— Trustee  and  cestui  que  trust — 
Jurisdiction  of  Court  of  Chancery  to  try  right  of  schoolmaster  to  his 
office.      Whistvn  v.  Dean  of  Rochester k'43 

CHEQUE.     See  Bill  of  Exchange  and  Promissory  Note,  10. 

COMPANY — 1.  Formation— Expenses  of  obtainiog  special  Act— Re- 
covery from  Company  in  action  of  debt — Companies  Clauses  Consolida- 
tion Act,  1846  (8  &  9  Vict.  c.  16),  s.  66.  Hitchins  v.  Kilkenny  Rail,  Co, ,     4'2d 

2.  Cheque,  liability  of  Company  on — Cheque  signed  by  directors 

and  secretary  but  not  purporting  to  be  drawn  on  behalf  of  Company. 
Serrell  v.  Derbyshire,  &c.  Rail,  Co 532 

3.   Contract — Member  of  provisional  committee — Liability  for 

work  done— Evidence— Resolutions  passed  at  u  eetings  at  which  defen- 
dant present.     Retmie  v.  Clarke 073 
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COMPANY— 4.  Shareholder— Application  for  shareB— Abandonment 
of  undertaking— Return  of  deposit— Failure  of  consideration— Liability 
of  member  of  committee — Evidence  of  liability — Minute  book— Entry  of 
resolution  proposed  by  defendant  at  meeting^  of  committee  of  manage- 
ment— Ruling  of  Judge  at  N.  P.    Ashpitel  y.  Sercombe  .    610 

o. Shares— Action  for  calls— Infant— Batiflcation— Pleading. 

North  Western  Bail.  Co.  y.  M'Mkhael 699 

6.  Shares— Action  for  calls— Notice  of  call— Evidence— List  in 

handwriting  of  deceased  clerk.    Eastern  Union  Bail.  Co.  y.  Symonda  .    650 

7.  Shareholder,  execution  against,  at  suit  of  creditor  of  Com- 
pany—Scire  facias— Property  in  Ireland — Companies  Clauses  Act,  1846 
(8  &  9  Vict.  c.  16),  s.  36.  Devereux  y.  Kilkenny  and  Great  Southern  and  Western 
Bail.  Co.,  In  re  Emery 890 

8.   Judgment  against   public  officer  —  Liability  of 

husband  of   married   shareholder   registered    in   her    maiden   name. 
Dvdgson  y.  Bdl 945 

9.  Banking  Company— ^Action  against  shareholder — ^Partner — 

Obligation  to  sue  in  name  of  public  officer.     Chapman  y.  Milvain     .    564 

10.  Unincorporated  Company — Statute  authorising  Company  to 

sue  and  be  sued  in  name  of  chairman — Chairman  an  agent  for  members 
of  Company.    Bank  of  Atutralaaia  y.  Harding 491 

CONDITION  PRECEDENT.  5ee  Contract,  2 ;  Landlord  and  Tenant,  3 ; 
Railway  Company,  1 ;  Vendor  and  Purchaser,  1. 

CONFLICT  OF  LAWS— 1.  Contract— Lex  loci— Company— English 
shareholders— Company  formed  for  purpose  of  carrying  on  business 
outside  England — ^English  shareholders  bound  in  respect  of  transactions 
of  Company  by  law  of  country  in  which  business  carried  on.  Bank  of 
Auetralnsia  y.  Harding 491 

2.  Foreign  Judgment — Judgment  of  Colonial  Court — ^Estoppel — 

Action  brought  in  England  for  same  cause— Foreign  judgment  not 
conclusive.    Bank  of  AttstraUuia  y«  Harding 491 

CONSTABLE — City  of  London— Authority  of  constable  to  take  into 
custody  without  warrant  on  suspicion  of  misdemeanor.  Bowditch  y. 
Balchin 716 

CONTBACT— 1.  Breach  of  promise  of  marriage  —  Consideration  — 
Pleading — Plaintiff's  remaining  unmarried  a  sufficient  consideration — 
Qucere  whether  promise  by  married  man  to  marry  another  woman  after 
his  wife's  death  is  void.    Millward  y.  Littlewood 871 

2.  Building  agreement  —  Payment  for  work  done  —  Surveyor's 

certificate — Condition  precedent — Fraud — Evidence  of  collusion.    Milner 
y.  Field 885 

3.  Specific  performance— Contract  to  pay  annuity — Construc- 
tion— Consideration — ^Forbearance  to  sue  on  promissory  notes — Security 
for  performance  of  contract — Equitable  jurisdiction.    Beech  y.  Ford      69 

4.  Infeuit — Contract  not  for  infant's  benefit.    8ee  Infant. 

— —  5.  Passenger— Ship — Warranty  —  Be  turn  of  deposit.  Bee  Ship 
and  Shipping,  3. 

6.  Bailway  Company— Works— Contractor — Non-performance  of 

contract — Waiver — Injunction,    bee  Bailway  Company,  2. 

CONTBIBUTION—nJoint-tenants— Action  for  rent  against  one— Bight 
of  defendant  to  contribution  from  other  joint- tenants.  BouUer  y. 
Peplow 401 

B.B. — VOL.  LXiail.  62 
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OONVEBSION— 1.  Creditor's  deed— Conveyance  of  equity  of  redemp- 
tion of  real  estate  for  sale  for  benefit  of  creditors— Whether  operating 
as  a  conversion  into  personalty.     Oriffith  y.  EickeUa  .111 

2.  Will — Gift  of  copyholds,  leaseholds,  merchandise  and  money  to 

children  and  grandchildren  in  twenty  equal  shares — Direction  to  '*  get 
togother  and  divide  and  to  invest  infants'  shares  in  Government  funds  " 
— Implied  direction  for  sale  and  conversion.    Mower  y,  Orr       .        .191 

3.  Conversion  not  implied  from  mere  direction  to  divide.     Cornick 

V.  Pturce  .  194 

COPYHOLD— 1.  Lord  of  manor — ^Bight  to  minerals— Stone — Practice 
of  tenants  to  remove  stone  immediately  lying  under  surface — ^Yearly 
tenant  under  copyholder — Injunction — ^Bemarks  of  the  Vice-Chancellor 
on  equitable  and  legal  remedies.     Cuddon  y.  Morley     ....      65 

2.  ICanor— In  closure  of  waste  —  Encroachment — ^Acts  intended 

to  indicate  resumption  of  possession  by  lord — Statute  of  Limitations. 
See  Limitations  (Statute  of),  2. 

CORPORATION  (MUNICIPAL) — Bond  for  money  lent  to  corporation 
— Validity— Money  borrowed  after  for  purpose  of  paying  debts  con- 
tracted before  the  passing  of  6  &  6  Will.  IV.  c.  76  (rep.).  PallUter  y. 
Mayor  of  Oravesend 522 

COSTS — 1.  Costs,  where  two  estates,  those  of  the  testator  and  the 
executor,  are  administered  in  the  same  suit.     CuUha  v.  Cheeae  .        .      88 

2.  Costs  of  unnecessary  litigation— Claim  of  lien  on  deeds — 

Befusal  of  defendant  to  deliver  deeds  on  offer  to  pay  amount  found 
due  by  Master — Disallowance  of  costs — Motion  on  further  directions, 
regularity  of    Sentance  y.  Porter 158 

3.  Of  arbitration  under  Lands  Clauses  Consolidation  Act,  1846. 

See  Lands  Clauses  Acts,  1. 

And  eee  Solicitor,  1. 

COUNTY  COUBT— 1.  Jurisdiction  —  Splitting  demand  —  Plaintiff 
having  two  separate  claim»  against  defendant — Beduction  of  claim — 
Particulars — Jurisdiction  of  Judge — ^Prohibition.    Kimptony.  WilUy   515 

2.  "  Carrying  on  business  "  in  district — Clerk  in  Admiralty 

— Daily  attendance  at  office  within  City  of  London — Cause  of  action 
arising  within  district — Bill  of  exchange  drawn,  accepted  and  indorsed 
within  City  of  London — Delivery  to  indorsee  in  county  of  Middlesex — 
City  of  London  Court.     Buckley  y.  Hann 553 

3. Clerk  to  Privy  Council  is  not  a  person  who  **  carries 

on  his  business  "  at  the  office  of  the  Privy  Council.    Sangster  y.  Kay    719 

COVENANT— 1.  Covenant  to  do  an  act  which  afterwards  becomes 
impossible  or  useless — Belease  of  covenantor.    Jones  y.  How  .104 

2.  Construction — ^Assignment  of  patent — Boyalty — ^Absolute  or 

alternative  covenant — <<0r"  not  construed  **  and."     Tidens  y.  Hooper 

886 

3.  Breach  of  covenant  to  deduce  good  title — Measure  of  damages. 

HansUp  y.  Padtmck 784 

4.  Lease — Condition  precedent.    See  Landlord  and  Tenant,  3. 

DAMAGES— Measure  of— Method  of  estimating  damages  on  breach 
of  covenant  to  deduce  good  title.    Hanalip  y.  Padwick       .        .        .    784 

DEED— Mistake — ^Family  arrangement^Bectification    of  deed  con- 
taining provisions  inconsistent  with  actual  rights  of  party.    Athhurst 
H 214 


yoL.  Lzzxn.]  INDEX.  979 

DEFAMATION— Libel—Fair  (but  not  ▼erbatim)  report  of  judicial 
proceedings— Malice — Pleading^— Plea  of  not  ipuilty  —  General  issue. 
Hoare  v.  Silverlock 260 

DISOOVEBY — Objection  to  disclosure— Confidential  communication- 
Solicitor  and  client — ^Privilege — Title  to  property— Solicitor  afterwards 
becoming  personally  interested  as  devisee  —  Subsequent  consent  of 
client  to  disclosure.     Chant  v.  Brown 33 

DISTRESS— For  rates— Form  of  warrant— Jurisdiction— Beplevin 
maintainable  against  person  who  improperly  issues  warrant  under 
which  another's  goods  are  distrained.    Jones  v.  Johnson    .        .        .    900 

EASEMENT  —  Bight  of  way  —  Obstruction — Injury  to  reversion — 
Action  on  the  case.     Kidgill  v.  Moor 364 

ECCLESIASTICAL  LAW — 1.  Clergyman— Presentation  to  vicarage 
by  Crown — Appeal — Matter  touching  the  Crown — Appeal  to  Judicial 
Committee  of  the  Privy  Council  —  Duplex  querela — Prohibition — 25 
Hen.  VIII.  c.  Id,  s.  9  — 25  Hen.  VIII.  c.  19— 2  &  8  Will.  IV.  c.  92. 
In  re  Oorham  y.  Bishop  of  Exeter 797 

2.  Incumbent— Bight  to  surplice  fees — "Chapelry" — Legal 

parochial  chapelry  —  Evidence  —  Church  Building  Act,  1881  (1  &  2 
Will.  IV.  c.  88),  s.  14.     Carr  v.  Mostt/n 571 

3.  duare  impedit — Avoidance  of  benefice— Title  by  lapse- 
District  church — Two  livings  exceeding  £1,000  yearly  value— Pleading 
— Counterpleading  patron's  title.     Storie  y.  Bishop  of  Winchester     282,  302 

4.  Church  school — Grammar  school  attached  to  cathedral  church 

— Head  master  —  JElemoval  from  office.  See  Charity  and  Charitable 
Trust,  3. 

ESTOPPEL — 1.  By  deed— Dissolution  of  partnership— Acknowledg- 
ment of  delivery  of  goods  to  one  partner — Parties  cannot  afterwards 
deny  that  delivery  has  taken  place.     Wiles  v.  Woodward    .        .        .     764 

2.  By  record-colonial  Court — Colonial  judgment  no  estoppel, 

nor  is  it  pleadable  in  bar  to  action  brought  in  England  for  same  cause. 
Bank  of  Australasia  v.  Harding 491 

3.  Second  action — Plea  of  Judgment  recovered  in  first  action. 

Overton  v.  Harvey 354 

EVIDENCE— 1.  Documentary — Evidence  of  notice  of  call  on  shares 
in  Railway  Company— List  in  handwriting  of  deceased  clerk— Indorse- 
ment— '*  Letters  sent  out."     E<istem  Union  Bail,  Co,  v.  Symonds         .    650 

2.  Company — Besolution  of  committee  —  Action  against 

member  of  committee — ^Resolution  passed  at  committee  meeting  at 
which  defendant  present.    Beimie  v.  Clarke 673 

3.  Foreign  law — Stamp  duty — Document  not  admissible  in 

foreign  country  for  want  of  stamp — ^Admissibility  in  this  country. 
Brisiow  v.  Sequeville    • 664 

4.  Evidence  of  existence  of  legal  parochial  charity— Case 

stated  by  deceased  incumbent  for  opinion  of  proctor  and  his  opinion 
thereon — Answer  of  incumbent  and  other  clergymen  to  question  sent 
by  Bishop  of  diocese,  admissibility  of  —  Public  question.  Carr  v. 
Mostyn 571 

5.  Handwriting,  proof  of— Letters — Similarity  of  spelling. 

Brookes  v.  Tichborve 924 


in  another  country-competency  of  witness.     Bristow  y.  SequeviUe   .     664 

7.  Beputation  —  Legal  parochial  chai>elry,  evidence  of  — 

Sridence  of  witness  as  to  statement  of  former  incumbent.  Carr  y. 
Mostyn 571 

8.  —  Production  of  documents — Subpoena  to  produce  document 

-—Questions  to  witness.     Griffith  y.  Ricketts Ill 

9.  Subpoena  in  civil  action— Action  for  expenses—Implied 

contract — Evidence.    Pdl  y.  Daubeny    .  .942 

EXECXTTION— 1.  Wrongrftd  execution— Trespass— Consent  order— 
Trader  defendant.    See  Bankruptcy,  3. 

2.  Scire  facias— Company— Execution  against  shareholder.     See 

Company,  7. 

FAMILY  ABBANGEMENT— Mistake— Bectiflcation.     See  Deed. 

FEBBY— Disturbance  of— Action  on  the  case— Cause  of  action — 
Bival  ferry— Loss  of  profits— Pleading.     Blacketer  y.  Oillett        .        .     264 

FOBEIGN  JUDGMENT.     See  Conflict  of  Laws,  2. 

FBAUD  AND  MISBEPBESENTATION  —  Agreement  to  charge 
property  as  security  for  advance  to  third  party— Misrepresentation 
as  to  value  of  security — Non-disclosure  of  fact  of  prior  incumbrances 
— Personal  liability  of  person  making  representation.  Ingram  y. 
Thorpe .25 

And  $ee  Contract,  2. 

GOODS,  SALE  OF.    See  Sale  of  Goods. 

GXJABANTY.    See  Principal  and  Surety,  1. 

INDEMNITY.    See  Principal  and  Surety,  2. 

INFANT — Contract— Bailway  shares— Liability  for  calls— Contract 
not  for  infSant's  benefit — Batification— Absence  of  disclaimer— Pleading. 
North  Western  Rail.  Co.  v.  M*Michael 599 

INJUNCTION  —  Bailway  Company  —  Works  —  Contractor  —  Non- 
performance of  contract  —  Proviso  for  taking  possession  of  line  and 
completing  contractor's  work — Variation  of  contract — Waiver — Juris- 
diction— Bemedy  at  law.     Waring  y.  M,  S,  cfc  L.  Rail.  Co.    .        .        .196 

INSUBANCE  (MABINE)— 1.  Average — Total  or  partial  loss— Under 
policy  on  goods  free  from  average,  no  damage  short  of  entire  destruc- 
tion will  amount  to  total  loss.     Navone  y.  Huddon  .  267 

2.  Constructive  total  loss— Two  policies  on  ship  and  freight — 

Sale  of  ship  after  damage  by  stress  of  weather — Bepairs  estimated  to 
cost  more  than  value  of  freight — Held  not  a  total  loss  of  ship  or  freight. 
Mo8B  y.  Smith 307 

INTEBPLEADEB  —  Bespective  rights  of  plaintiff,  defendant  and 
stake-holder  in  suits  of  interpleader.  East  and  West  India  Docks  Co.  v. 
LiUledale •         .         .       19 

JOINT  TENANT — Contribution.    See  Contribution. 

JUDGMENT— 1 .  Consent  order,  effect  of  not  filing.   See  Bankruptcy,  3. 

2.  -^—  Judgment  creditors— Tenant  in  tail.  See  Specific  Per- 
formance,'4. 
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JUBISDICTIOK.    See  Ck)unty  Court ;  Ix^junction ;  Land  Tax. 

LAND  TAX-^ourt  of  Exchequer  lias  no  juriadiction  to  order  Com- 
miBsioners  to  cause  proportion  charged  upon  division  to  be  equally 
In  re  Holhom  Land  Tax  A$8e$iment 757 


LANDLOKD  AND  TENANT~1.  Agreement  for  lease  —  Specific 
performance — Usual  covenants — Incomplete  contract  —  Signature  in 
pencil — Nuisance.     Lucas  v.  James         , .147 

2.  Covenant— Breach  of  covenant  to  repair— Beasonable  time — 

Porfeiture— lyectment — Waiver — Continuing  breach— Receipt  of  rent 
no  waiver  of  continuing  breach  of  covenant.     Doe  d.  Baker  v.  Jones,    742 

3.  Condition  precedent  —  Lease  of  coal  mine— Option  to 

determine — Performance  of  all  covenants  by  lessee  a  condition  precedent 
to  right  to  determine  lease.    Friar  v.  Orey 771 

4. Farming  lease  —  Covenant  to  build  —  Superinten- 
dence of  work— Stipulation  as  to  superintendence  held  not  a  condition 
precedent  to  or  concurrent  with  covenant  to  do  work.    Jones  v.  Cannock 

850 

5.  Proof  of  landlord's  title — Payment  of  rent  to  agent — Payment 

over  to  principal — Evidence  as  against  tenant  of  undisclosed  principal's 
title.    Hitchings  v.  Thompson 560 

6.  Surrender  of  tenancy — Booms  held  for  term  of  years— Bank- 
ruptcy of  landlord— Key  delivered  to  clerk  at  office  of  official  assignee — 

/,  jri-h '         Held  no  surrender  by  act  or  operation  of  law.     Cannan  v.  Hartley    .    478 

7.  Use  and  occupation — ^Action  does  not  lie  un.der  Distress  for 

Bent  Act,  1737,  s.  14,  in  absence  of  actual  entry  by  lessee.  Lowe  v. 
Boss 761 

8.  Evidence — Mortgagee   out    of   possession  —  Trespass— 

Waiver  of  tort.     Turner  v.  Cameron's  Coalbrook  Steam  Coal  Co,       .         .     927 

LANDS  CLAUSES  ACTS  —  1.  Compensation  —  Award  —  Costs  of 
arbitration — Costs  not  included  in  award— Subsequent  award  of  costs 
by  separate  instrument — ^Award  more  than  three  months  after  refer- 
ence—'' Arbitrators  " — Lands  Clauses  Consolidation  Act,  1845  (8  &  9 
Vict.  c.  18),  s.  84.     Gould  y,  Staffordshire  Potteries  Waterworks  Co.         .     638 

2.  Notice  to  treat  —  Amount  of   compensation  — '' Lands 

which  shall  have  been  taken  or  injuriously  affected" — Only  lands 
actually  taken  or  actually  affected  by  works  only  included  in  s.  68  of 
the  Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18).  Burkin- 
shaw  V.  Birmingham  and  Oxford  Junction  Rail,  Co 732 

3. Appointment  of  arbitrator,  validity  of— Befusal  of 

party  to  refer  matter  to  arbitration — ^Appointment  of  arbitrator  by 
other  party — Befusal  to  enforce  award  on  motion — Lands  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  s.  25.  Bradley  v.  L,  A  N,  W. 
Bail,  Co 867 

4.  Failure  of  arbitration  proceedings  —  Non-appointment 

of  umpire  within  statutory  time — Assessment  by  jury — Mandamus — 
Neglect  to  issue  warrant  after  demand  on  Company^s  solicitors — Lands 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  s.  28.  iJx  parU 
Senior 960 

o,  Costs  of  inquiry— Construction  of  words  *<  such  inquiry  " 

in  s.  52  of  Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18). 
Bray  v.  S,  E,  Bail,  Co 963 

LIBEL.    See  Defamation. 
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UEN— Livery-stable  keeper—Horse— lien  for  keep  of  horse  standing* 
at  livery  and  for  money  paid  to  veterinary  surgeon  at  owner's  request. 
Orchard  y.  BackHraw  ••••••.•••     dO^ 

LIMIT A.TIONS  (STATTTTB  OP)— 1.  Adverse  possession  —  Manor — 
Quit-rent — Becovery  of  arrears — ^Distress— Replevin— Time  from  which, 
limitation  begins  to  run — ^Pleading — Beal  Property  Limitation  Act, 
1838  (2  &  8  Will.  IV.  c.  27),  ss.  2,  8  and  84  (i.).  Oioen  v.  De  Beauvoir,  612 ; 
De  Beauvoir  v.  Owen 62T 

2.  Manor — ^Inclosure  of  waste — ^Enjoyment  for  more  than   20 

years— Stone  removed  from  building  and  portion  of  fence  pulleAd  down 
by  direction  of  lord  (and  in  absence  of  defendant)  within  20  years — 
Acts  not  amounting  to  dispossession  and  resumption  of  possession  by 
lord.     Dot  A,  Baker  Y»  CoambeB oil 

3.  Promissory   note  —  Payment    of   interest — Agent — Implied 

authority — Note  given  for  money  borrowed  on  behalf  of  vestry — 
Interest  paid  by  overseers  without  express  authority  of  makers  of  note. 
Jones  V.  Hughes ••••#     594 

LORDS,  HOUSE  OF.     Appeal  to — Practice.     See  Practice,  9. 

MANDAMUS  to  compel  issue  of  warrant  to  simimon  jury  under 
Lands  Clauses  Consolidation  Act,  1845.    Ex  parte  Senior  .  .     960 

MARKET— Bight  to  place  goods  in  baskets  on  soil  of  market — 
Demise  of  soil  subject  to  right  of  market — Pleading — ^Removal  of  goods 
— Trespass.     Tovmend  v.  Wc^ruff 747 

MARRIAGE — ^Breach  of  promise  of.     See  Contract,  1. 

MASTER  AND  SERVANT  —  Wrongful  dismissal— Justification  — 
Misconduct — Misappropriation  of  money — ^Misappropriation  not  known 
at  time  of  dismissal — Pleading.     Spotswood  v.  Barrow         .  596 

MINERALS— Right  of  lord  of  manor  to.    See  Copyhold,  1 . 

MISTAKE.     See  Deed. 

MONEY  COUNTS — 1.  Action  will  not  lie  by  one  tenant  in  common 
against  his  co-tenant,  who  has  received  more  than  his  share  of  the 
profits.     Thomas  v.  Thomas 549 

2.  Money  paid — Bill  of  exchange — ^Payment  by  accommodation 

drawer  without  notice  of  dishonour  —  No  request  from  defendant — 
Voluntary  payment — Implied  indemnity.     Sleigh  v.  Sleigh         .         .754 

MORTGAGE — 1 .  Foreclosure  at  suit  of  one  of  two  joint  mortgagees. 
Davenport  v.  James 96 

2.  Mortgagee  not  in  possession — ^Action  of  trespass  not  main- 
tainable by.     Tamer  v.  CamerorCs  Coalhrook  Coal  Co 927 

3.  Notice  of  mortgage  given  to  tenant  who  has  occupied 

since  mortgage — Trespass  for  mesne  profits  against  tenant  for  rents 
accrued  since  date  of  mortgage — Entry  upon  land  affcer  notice.  Litchfield 
V.  Ready 932 

4.  Redemption  suit  —  Equity  of  redemption  —  Conveyance  for 

benefit  of  creditors — Right  to  redeem.     Griffith  y.  Ricketts  ,  .111 

0.  Stamp  duty — Assignment  of  life  policy.     See  Revenue,  2. 

NEGLIGENCE — 1.  Omnibus — Injury  to  passenger — ^Racing  with  rival 
omnibus — ^Action  against  proprietor  of  rival  omnibus  —  Contributory 
negligence — Natural  and  probable  consequences  —  Direction  to  jury. 

Right/  V.  Hewitt 652 

Ami  ateS.V,  Greenland  \,  Chaplin ()55 
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HSOUOEXCE — 2.  Omnibus — Qucsre  whether  person  guilty  of  negli- 
gence is  responsible  for  unforeseen  consequences  of  act.  Greenland  v. 
Chaplin 655 

3.  Injury  to  servant  from  negligence  of  fellow-servant — Common 

employment — Pleading — Master  not  responsible  for  injury  occasioned 
by  negligence  of  fellow-servant  in  course  of  common  employment, 
provided  the  latter  be  a  person  of  competent  care  and  skill.  Hutchinson 
V.  York,  Jtc,  Rail,  Co 697 

And  see  S.P.  Wigmore  v.  Jay        .        .        .        * 706 

4.  Railway  Company — Injury  to  passenger  —  Excursion  train 

liired  by  benefit  society — Contract  with  Company — ^Fact  of  accident 
primft  facie  evidence  of  negligence.    Skinner  y.  L,  B,  &  8,  C.  Bail.  Co.    881 

5.  TJnfenced  area — Excavation  near   public  footway— Death  of 

paaser-by^Public  nuisance — ^Action  by  husband  under  Lord  Campbell's 
Act  (9  &  10  Vict.  c.  93)— Pleading.    Banm  v.  Ward  .  .375 

NT7ISANCE— Unfenced  area.    See  Negligence,  5. 

OFFICE — Sale  of  office— Solicitor— Partnership.    See  Partnership,  2. 

PABTIES.     See  Practice,  2—7. 

PARTNERSHIP— 1.  Account— Joint  solicitors  to  Railway  Company- 
Division  of  profits — Custom  among  solicitors  as  to  allowances  for  per- 
sonal labour  in  cases  of  joint  business.  Webster  v.  Bray,  44  ;  M*Ore</(tr  v. 
Batnbrigye 48,  9^ 

2.  Articles — Solicitors— Agreement  for  sharing  profits  of  offices 

held  by  partners — On  death  of  partner,  share  to  go  to  executor  as  part 
of  personal  estate — Sale  of  offices  under  the  Sale  of  Offices  Acts,  1551, 
1809.     Sterry  v.  Cli/ton 319 

3.  Partners — Contribution — Joint- tenants  of  premises  hired  for 

use  of  Company  are  not  partners.     Boulter  y.  Peplow  .  .401 

4.  Dissolution — Conversion  of  goods.  See  Trover  and  Conver- 
sion, I. 

PATENT— 1.  Assignment — Royalty — Absolute  or  alternative  cove- 
nant— Power  to  determine  licence.     Titlena  v.  Hooper  .        .     886 

2.    Validity  —  Infringement  —  Specification  —  Improvements  in 

looms  for  weaving — Arrangement  of  machinery — Utility  and  novelty. 
Sellers  v.  Dickinson 679 

3. Combination  of  old  and  new  principles — Ques- 
tion of  novelty  depends  on  whether  claim  as  a  whole  is  new — Imitation 
of  new  and  useful  part  of  combination  is  infringement.  Newton  v.  Grand 
Junction  Bail.  Co 691 

4. Variance    between    patent  and  specification. 

Croll  V.  Edge 393 

PAYMENT — Appropriation — Revocation  of  authority — Where  money 
is  paid  by  A.  to  B.  to  be  applied  pursuant  to  contract  between  them 
A.  cannot  revoke  its  destination.     Yates  y.Hoppe        ....    429 

PLEADING.     See  Action,  Cause  of ;  Ferry ;  Uarket ;  Negligence,  5. 

POOR  LAW — Overseers— Costs  of  legal  proceedings — Personal  lia- 
bility of  overseers — Liability  not  transferred  to  successors  in  office  by 
11  &  12  Vict.  c.  91,  ss.  1,  2.     Chambres  v.  Jones 648 

PORTION— Advancement.     See  Advancement. 
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POWEB — 1.  Confltruction  of  a  power  of  sale  and  exchange  in  a  settle' 
ment.    Marshall  y.  Sladden 159 

2.    Execution— Exercise  of  power— Two  funds— Description  of 

funds — Reservation  of  power  of  revocation,  whether  including:  power  of 
new  appointment.     Sheffield  v.  Von  Donop 9 

3.  Will  —  Publication  —  Will  signed  and  sealed  in  presence  of 

witnesses  —  Form  of  attestation  showing  publication  —  Sealing  in 
presence  of  witnesses  held  to  amount  to  publication.  Vincent  v.  Bishop 
of  Sodor  and  Man 828 

4.  Power  to  appoint  new  trustees.     See  Trust  and  Trustee,  2. 

PRACTICE — 1.  Judgment— No  objection  to  decree  for  one  purpose 
that  it  involves  taking  account  which  it  may  also  be  necessary  to  take 
in  another  suit  for  another  purpose.    Kirwan  y,  Daniel       .         .        .144 

2.  Parties — Specific  performance — Covenant — Judgment  creditors. 

Petre  v.  Duncomhe 1 

3.  Suit  against  trustees — ^Bankruptcy  of  one  trustee  since 

institution  of  suit — Assignees  necessary  parties — Plaintiff  cannot  dis- 
regard bankruptcy  and  take  decree  against  all  defendants,  including 
bankrupt.    Fussell  v.  Elwin     .         .  ' 4 

4.  Parties  out  of  Jurisdiction  —  Court  may  proceed  "with 

cause  so  far  as  final  order  can  be  made,  notwithstanding  absence  of 
interested  party  who  is  out  of  Jurisdiction.     Kirwan  y,  Ikiuiel  .        .     144 

5.  Agent — Costs — Cases  in  which  mere  agent  may  be  made 

a  party  and  costs  prayed  against  him  are  limited  to  cases  of  fraud,  as 
fraud  is  understood  in  equity.    Marshall  y,  Sladden      .  .159 

6.  Action  on  bond  of  Railway  Company — Transferee  is  the 

proper  person  in  whose  name  action  must  be  brought.  Vertue  y.  East 
Anglian  Bail,  Co 6«8 

7.  Banking  Company  —  Action  against  shareholder.      Ste 

Company,  9. 

8.  Trial — Right  to  begin — Incorrect  ruling  at  Nisi  Prius— New 

trial.     Brand/vrd  v.  Freeman 852 

9.  House  of  Lords— Practice  in  the  House  of  Lords  as  to  formal 

affirmation  of  judgment  below.     Jones  y  Cannock         ....     850 

PRINCIPAL  AND  AGENT— 1.  Authority  of  agent-Sale  of  goods- 
Payment —  Warehouseman — Scope  of  authority — Agent  authorised  to 
receive  payment  in  cash — Payment  by  cheque.     Kaye  v.  Brett  .     659 

2.  Solicitor — Mortgage — Deposit  of  deeds — ^Authority  to  receive 

principal — Evidence — Receipt  of  interest  and  possession  of  mortgage 
deed  no  evidence  of  authority  to  receive  principal.     Wilkitison  v.  Candfish 

588 

PRINCIPAL  AND  ST7RETT  —  1.  Guaranty  —  Bankers  —  Current 
account — Limited  time — Death  of  partner  in  Bank  before  expiration  of 
time  limited  in  guaranty — ^Discharge  of  guarantor — Bills  accepted  before 
but  payable  after  death  of  partner — Appropriation  of  receipts  and  pay- 
ments.    JloUond  V.  Teed .       14 

2.  Indemnity  —  Railway  Company — Agreement  to   indemnify 

member  of  provisional  committee  against  '<all  costs,  charges  and 
expenses  in  and  about  the  formation  of  the  Company  "—Costs  incurred 
in  defending  action  held  not  to  be  within  indemnity.    Lewis  v.  Smith.    469 

3.  Agreement  —  Undertaking    to    charge    property   to    secure 

advance  to  third  party — Misrepresentation.  See  Fraud  and  Misrepre- 
sentation. 
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PBOMISSOBY  NOT£.     See  Bill  of  Exchange  and  Promis 

aUABE  IMPEDIT.    See  Eccleaiastical  Law,  3. 

RAILWAY  COMPANY — 1.  Compensation  for  consequeni 

Condition  precedent — ^Worke  executed  before  compensat 

deposited.     Hutton  v.  L,  A  8.  W.  Bail,  Co 

2.  Contract — Works — Non-performance  of  contract- 

'taking  possession  of  line  and  completing  contractor's  worl: 
of  contract— Waiver — Engineer's  certificates — Account — ]l 
Equitable  jurisdiction.     Waring  v.  M.  8,  &  L,  Rail.  Co, 

3.  Compensation — Cases  under  Lands  Clauses  Acts. 

Clauses  Acts. 

4.  Negligence — ^InJury  to  passenger.    See  Negligenc ! 

BATE — ^Borough  rate — ^Validity — ^Bate  not  made  in  pul 
spective  rate — Distress — Warrant,  form  of — Jurisdiction 
time  of  sale.    Jone$  v.  Johnson 

REVENUE — 1.  Customs— Vessel  let  for  purpose  of  m 
Owner  a  person  **  concerned  "  in  illegal  unshipping  of  gooc  i 
V.  Bobion    , 

2.  Stamp    duty — ^Mortgage — ^Assignment     of    life 

valorem  duty.     Caldwell  v.  Daweon 

SALE  OF  GOODS — 1.  Contract — ^Note  or  memorandum  : 
Statute  of  Frauds — Sale  by  sample — Examination  of  bu]  i 
Baynes 

2.  Warranty — Sale  of  ship — ^Description  of  Tesse]  • 

ment — '^  Teak-built  barque  Al,  and  well  adapted  for  a  paa 
— <<  To  be  taken  with  all  faults" — Incorporation  of  descri 
tract  of  sale.     Taylor  v.  Bullen 

3.  Payment— Authority    of    agent— Warehouseme  i 

authority.    See  Principal  and  Agent,  1. 

SCHOOL  —  Schoolmaster,  removal  from  office  —  Gran  : 
See  Charity  and  Charitable  Trust,  2,  3. 

SETTLEMENT  —  I.  Declaration    of   trust  —  Mistake     • 
security — Bectification  at  suit  of  husband's  representative 
Mill 

2.  Construction   of   marriage   settlement  —  Portio 

ment.     See  Advancement. 

SHIP    AND    SHIPPING— 1.    Average  —  Contributiox 
average— Part  of  cargo  sold  to  raise  money  at  port  to  ix 
put  back  to  repair  damage  done  by  ordinary  perils  of  t]    i 
arises  only  where  part  of  cargo  sacrificed  for  preservatic 
rest  of  cargo  from  impending  danger.    Halleti  v.  Wigram 

2.  Charter-party — Contract  to  proceed  to  B.  ''  or  a  i 

as  she  can  safely  get "  and  there  to  load  a  full  cargo— Vec  i 

side  bar — Refusal  of  charterer's  agents  to  load  cargo  outs  i 

V.  Wilkins 

3.  Passenger— Contract — Warranty  as  to  time  of  sc    i 

sentation  or  warranty — ^Recovery  of  deposit.     Cranston  y, 

SOLICITOB — 1.  Costs— Lien  —  Compromise  of  suit  — : 
notice  of  lien — Liability  for  costs  so  far  as  agreed  amount 
will  extend.     White  y,  Pearce 
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SOLICITOB — 2.  Partnership— Account — Custom  among  solicitors  as 
to  allowances  for  personal  labour  in  cases  of  joint  business.  WehsUr  v. 
Bray,  44  ;  M'Qregor  v.  Bainhriyge 48,  «. 

And  Bee  Discovery. 

SPECIFIC  PEBFOBMANCE— 1.  Assignment  of  leasebolds— Restric- 
tive covenant — ^Licence  to  assign — Notice — Estoppel — Production  of 
lessor's  title.     Smith  v.  Capron 60 

2.  Agreement  for  lease  —  Incomplete   contract  —  Signature  by 

initials — Right  of  intending  lessee  to  break  off  treaty  on  discovery  of 
nuisance  in  neighbourhood  of  house  purchased  for  residence.  Lucas  y. 
James 147 

3.  Annuity — Contract  to  pay — Promissory  note — ^^ Forbearance 

to  sue — ^Equitable  jurisdiction — ^Action  at  law — Circuity  of  cross  actions 
—Costs.     Beech  v.  Ford 69 

4.  Covenant  to   disentail    estates — Parties  to  suit — Judgment 

creditors  of  tenant  in  tail — Debts  charged  on  estate  under  Judgments 
Act,  1838.     Petre  v.  Buncombe 1 

STATUTE — Construction — Clear  and  unambiguous  words  necessary 
to  give  retrospective  effect  to  Act  of  Parliament,  so  as  to  deprive  party 
of  vested  right  of  action.    Marsh  v.  Higgins 436 

STATXXTES— 11  Geo.  n.  c.  19  (Distress  for  Rent  Act,  1787),  s.  14. 
See  Landlord  and  Tenant,  7. 

1  &  a  Will.  IV.  c.  88  (Church  Building  Act,  1881),  s.  14.    See 

Ecclesiastical  Law,  2. 

2  St  8  Will.  IV.  c.  27  (Real  Property  Limitation  Act,  1888), 

ss.  2,  8  and  84  (i.).    See  Limitations  (Statute  of),  1. 

1  Vict.  c.  26  (Wills  Act,  1887),  ss.  26,  88,  84.    See  Will,  4—6. 

8  &  9  Vict.  c.  16  (Companies  Clauses  Consolidation  Act,  1845), 

s.  86.    See  Company,  7. 

s.  66.    See  Company,  1. 

8  &  9  Vict.  c.  18  (Lands  Clauses  Consolidation  Act,  1845),  s.  28. 

See  Lands  Clauses  Acts,  4. 

s.  25.    See  Lands  Clauses  Acts,  3. 

s.  84.    See  Lands  Clauses  Acts,  1. 

— s.  52.     See  Lands  Clauses  Acts,  5. 

s.  68.    See  Lands  Clauses  Acts,  2. 

11  &  12  Vict.  c.  91  (Poor  Law  Audit),  ss.  1,  2.     See  Poor  Law. 

TRESPASS— Waiver — Trespass  will  not  lie  against  occupier  at  suit 
of  mortgagee  who  has  never  been  in  actual  possession  or  seised  of  land. 

2'umer  v.  Cameron's  Cocdhrooh  Steam  Coal  Co 927 

And  see  Bankruptcy,  3 ;  Market. 

TROVER  AND  CONVERSION  —  1.  Dissolution  of  partnership  — 
Goods  of  one  partner  remaining  on  premises  of  another  in  accordance 
with  terms  of  dissolution — Right  to  maintain  trover  for.  Wiles  v. 
Woodward 764 

2.  Railway  Company— Sub-contractor— Bankruptcy  of  contractor 

— Removal  of  materials  by  sub-contractor,  by  whom  they  had  been 
supplied — Materials  taken  back  to  railway  under  direction  of  foreman 
and  with  approval  of  Company's  engineer.  Olover  v.  L>  db  N,  W. 
Hail  Co 66b 
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TBX7ST  AND  TBUSTEE— 1.  Appointment  of  new  trustees— Reference 

"'  ^  to  Master — Bight  of  nomination  in  surviving  trustee  disregarded  by 
Master — Exceptions  to  report.     Middleton  v.  Reay  .41 

2.  Power  given  to  person,  '<  his  executors,  administrators, 

or  assigns  " — Exercise  of  power  by  acting  executors  of  donee,  a  third 

t-BeT        executor  having  renounced.     Earl  Qranville  v.  M'Neile        .  .43 

,    .  ^—  3.  Circumstances  in    which   it    is    improper   for  retiring 

^         trustee  to  appoint  new  trustee  without  communication  with  cestuis 
■^5-         ^^®  trust.     Mar$hall  v.  Sladden 159 

4.  Breach  of  trust — Exercise  of  power  of  sale — Beciprocal  duties 

of  trustees  and  cestuis  que  trust  in  dealings  with  trust  property — 
tan:         Agent — &k>licitor — Costs.     Marshall  y.  Sladden 159 

5.  Loan    on   personal   security  —  Mortgage  —  Insufficient 

margin  of  security — Beplacement  of  stock  sold  for  purpose  of  invest- 
ment on  unauthorised  security — Delay  in  complaining  of  breach  of 
trust — ^Acquiescence.     Phillipaon  v.  Oatty 228 

ns.  VENDOB    AND    PT7BCHASEB— 1.  Contract   of  sale  — Breach   of 

covenant — Deduction  of  title— Condition  precedent — Discharge — Pre- 
sumption— Profert  of  deed  by  assignees  of  bankrupt — Bights  of  various 
parties    to    purchase-money — Pleading,      T?iame$   Haven    Dock    Co,    y. 

«  Brymer 839 

I  2. Breach  of  covenant  to  deduce  good  title — Measure  of 

damages.    Hanslip  y.  Padwick 784 

5  3.  Sale  by  Court— Conduct  of  sale  —  Power  of  Master  to  give 

conduct  of  sale  to  person  other  than  plaintiff.    Dixon  y.  Fyner         •    133 

'  3.  Specific  performance — Sale  of  leasehold  and  fixtures — ^Bestric- 

4;  tive  covenant — Covenant  against  assignment  without  licence — Notice — 
Production  of  original  lease— Purchaser  estopped  from  insisting  on 
production  of  lessor's  title.     Smith  y.  Capron 60 

>  4.  Contract— Signature  in  pencil  —  Bight  of  purchaser  to 

break  off  treaty  on  discovering  existence  of  nuisance  in  neighbourhood 
of  house  purchased  for  residence.    Lucaa  y.  Jarnes       ....     147 

WASTE— Injunction — Ornamental  timber— Alleged  title  of  plaintiff 
— Action  of  ejectment  pending — Demurrer  for  want  of  equity  allowed. 
Davenport  y.  Davenport        ..........       76 

WEIGHTS  AND  MEASUBES — Earthenware  vessels  used  as  measures 
liable  to  seizure  under  5  &  6  Will.  IV.  c.  68,  s.  21  (see  now  41  &  42 
Vict.  c.  49,  s.  35).     Washington  y.  Young 727 

WILL — 1.  Construction — Construction  of  ^^  children  "  as  under  special 
words  of  will,  describing  both  legitimate  and  illegitimate  children. 
Evans  y.  Dames 211 

2.  Share  of  residue  —  Qixt  to  **  legatees  before-named  " — 

Annuitants — Specific  legatees — ^Vesting — ^Bights  of  several  classes  of 
legatees  and  annuitants  to  share  of  residue.     Bromley  y.  Wright      .     136 

3.  ^'  Legal  representative  or  representatives  "  held  to  mean 

next  of  kin.     Fmith  y.  Palmer 80 

4.  Lapse — Gift  of  share  of  residue  to  son — Son  dead  at  date 

of  will  leaving  issue— Wills  Act,  1837,  s.  88.    Mower  y.  Orr    .        .    191 
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WILL— 6,  OoBBtruction — ^Lapse — ^Devise  to  uses — ^Devise  by  A.  to 
uses  of  B.>8  will— No  user  declared — Devise  void— Besiduary  clause — 
Wills  Act,  1837,  88.  26,  34-^08t8.     Culsha  v.  Cheese  ...       88 

6.  Devise  —  Leaseholds  passing  under  general  devise  of 

lands  where  no  contrary  intention  appears  by  the  will — Wills  Act, 
1887,  88.  26,  84.     WiUon  v.  Eden 855 

7.  Lapse— Besidue— Direction  that  share  of  residue  shall  fall 

into  residue  and  be  disposed  of  accordingly — Whether  remainder  of 
share  given  to  other  residuary  legatees  or  lapsing.    Humble  v.  Shore      95 

8.  Gift  of  personalty  to  brothers  and  sisters — ^Remainder  to 

eldest  sons  of  brothers  and  their  issue — Absolute  interests— Rule  in 
Shelley's  Case  discussed.    Harvey  v.  Towell 84 

9.  Specific  or  demonstrative  legacy  —  Bequest  of  specific 

amount  of  stock,  with  direction  to  purchase  sufficient  stock  to  make 
up  deficiency,  if  any.    Toumsend  y,  Martin 190 

-^  10,  Survivorship — Substitution— Meaning  of  *' survivors.*' 

Willetts  V.  WiUetts 6 

And  see  Power,  3. 

WOBDS^'<  Children."    5«5  Will,  1. 

<*  Legal  representatives."    Sec  Will,  3. 

"Or."    /See Covenant,  2. 

"  Survivors."    See  WiU,  10. 

'<  With  all  faults."    See  Sale  of  Gbods,  2 
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